Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


'  \  » 


A-  .■/ 


THE 


PmNCIPLES  OF  EQUITY: 


TREATISE 


ON  THE 


SYSTEM  OF  JUSTICE  ADMINISTERED 


IN 


COURTS  OF  CHANCERY. 


BY 

GEO.  TUCKER  JJSPHAM, 

LATE  PROFESSOR  OF  EQUITY  JURISPRUDENCE  IXf^E  UNIVERSITY  OF  PENNSYLVANIA. 

REVISED  AND  WITH  ADDED  NOTES  AND  REFERENCES 
TO  RECENT  AUTHORITIES. 

BY 

JOSEPH  D.  McCOY, 

OP  THE  PfllLADELPHU  BAR. 


NINTH  EDITION. 


THE  BANKS  LAW  PUBUSHING  CO. 

NEW  YORK 
1916 


Entered  aeoordiiis  to  ih«  Act  of  CongraBB,  in  the  year  1874,  by 

GEO.  TOCSER  BI9PHAM, 
in  the  Office  of  the  Librariaa  of  Congrees,  at  Waahington. 


Entered  according  to  the  Act  of  Gkingress,  in  the  year  1878,  by 

GEO.  TUCKER  BISPHAM, 
in  the  Office  of  the  libranaB  of  CangreBS,  at  Washington. 


Entered  according  to  the  Act  of  Congress,  in  the  year  1882,  by 

GEO.  TUCKER  BISPHAM, 
in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


Enlared  according  to  the  Act  of  Congress,  in  the  year  1887,  by 

GEO.  TUCKER  BISPHAM, 
in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


Entered  according  to  the  Act  of  Congress,  in  the  year  1893,  by 

GEO.  TUCK:ER  BISPHAM, 
in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


Entered  according  to  the  Act  of  Congress,  in  the  year  1899,  by 

GEO.  TUCKER  BISPHAM, 
in  the  Office  of  the  librarian  of  Congress,  at  Washington. 


Entered  according  to  the  Act  of  Congress,  in  the  year  1905,  by 

GEO.  TUCKER  BISPHAM, 
in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


Elntered  according  to  the  A«t  of  Congress^  in  the  year  1909,  by 
NANCY  BRINLEY   BISPHAM, 
in  the  Office  of  the  librarian  of  Congress,  at  Washington.    • 


Entered  according  to  the  Act  of  Congress,  in  the  year  1915,  by 

NANCY  BRINLEY  BISPHAM, 

in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


PREFACE  TO  THE  NINTH  EDITION 


The  Ninth  Edition  of  Bisfham's  Principles  of  Equity 
is  the  second  edition  since  the  death  of  the  author.  In  the 
Eighth  Edition  the  text,  because  of  the  recent  death  of  the 
author,  was  not  altered,  the  additions  which  were  thought 
necessary  appearing  in  the  shape  of  footnotes.  In  this  edi- 
tion, however,  certain  sections  have  been  revised.  The 
Tobacco  Trust  and  Standard  Oil  Company  decisions  oc- 
casioned the  re-writing  of  the  section  on  Trusts;  the  recent 
Copyright  Act  of  Congress  the  section  on  Copjrrights,  and 
the  numerous  cases  on  the  subject  the  section  on  Strikes 
and  Boycotts. 

As  in  previous  editions,  references  to  cases  have  been 
brought  down  as  far  as  possible  to  the  date  of  going  to  press, 
and  a  considerable  number  of  the  new  ones  have  been  added. 

In  preparing  this  edition  for  the  press,  the  editor  b  glad 
to  acknowledge  the  valuable  assistance  of  A.  Charles  Myers, 
Esq.,  and  Gordon  Butterworth,  Esq.,  of  the  Philadelphia 
Bar. 

J.  D.  McC. 

Philadelphia,  August,  1915. 
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PREFACE  TO  THE  EIGHTH  EDITION 


The  present  is  the  eighth  edition  of  this  masterly  work  and 
the  first  since  the  death  of  the  author.  Its  preparation  was 
undertaken  by  the  editor  with  grave  doubts  as  to  his  qualifi- 
cations for  such  a  task,  but  with  the  conviction  that  there  was 
an  eminent  fitness  that  that  duty  should  be  performed  by  one 
who,  for  many  years,  had  enjoyed  the  personal  confidence  and 
professional  example  of  the  author.  In  a  very  full  sense  the 
labors  of  the  editor,  in  his  present  undertaking,  have  been 
inspired  by  a  grateful  appreciation  of  the  value  to  him  of 
those  associations. 

The  death  of  the  author  is  so  recent  that  it  has  been 
thought  wiser  not  to  disturb  the  text  as  he  left  it,  except  only 
to  correct  certain  obvious  errors,  chiefly  of  a  clerical  nature, 
which  had  inadvertently  crept  into  the  work.  The  notes, 
however,  have  been  freely  expanded,  many  new  ones  have 
been  added  (partly  from  material  which  the  author  had 
collected  during  his  lifetime),  and  it  is  believed  that  the 
Principles  of  Equity  Jurisprudence  as  they  exist  to-day  will 
be  found  accurately  stated  in  the  text  explained  by  the  notes. 
While  the  author's  practice  of  avoiding  a  superabundance 
-of  citations  has  been  followed,  yet  care  has  been  taken  to 
include  the  most  recent  authorities,  both  English  and 
American. 

In  the  present,  as  in  the  seventh  edition,  the  subjects  of 
Trusts,  Strikes,  Boycotts,  and  Trade-Marks  have  received 
particular  consideration. 

The  editor  takes  pleasure  in  acknowledging  the  invaluable 
assistance. of  Joseph  D.  McCoy,  Esq.,  of  the  Philadelphia 
Bar,  in  every  department  of  the  work. 

S.  B. 

July,  1909. 
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PREFACE  TO  THE  SEVENTH  EDITION 


In  the  present  edition  of  this  book,  references  to  cases  have 
been  brought  down,  as  far  as  possible,  to  the  date  of  going  to 
press.  In  some  few  instances  citations  have  been  stricken 
out,  where  they  seemed  to  be  mere  repetitions.  Such  changes, 
also,  have  been  made  in  the  text  as  were  thought  to  be  re- 
quired by  accuracy;  and  such  additions  thereto  have  like- 
wise been  made  as  were  necessary  to  bring  before  the  reader 
important  and  recent  decisions,  upon  such  subjects  as  Trusts 
(in  the  commercial  sense),  Trade  Marks,  Strikes,  Boycotts, 
and  other  topics  which  have,  of  late,  given  rise  to  questions 
of  great  business  importance  and  of  great  legal  interest. 

In  preparing  this  edition  for  the  press  the  writer  is  glad  to 
acknowledge  the  efficient  assistance  of  Alfred  M.  Mohr  and 
Joseph  D.  McCoy,  Esqs.,  of  the  Philadelphia  Bar,  and  of 
Edgar  H.  Boles,  Esq.,  of  the  Law  Department  of  the  Uni- 
versity of  Pennsylvania. 

G.  T.  B. 

January,  1905. 
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PREFACE  TO  THE  FIRST  EDITION 


DuRiNa  the  past  few  years  the  growth  of  equity  jurispru- 
dence, both  in  a  scientific  and  a  practical  aspect,  has  been 
very  great. 

The  decisions  of  the  courts,  especially  in  England,  have 
been  marked  by  a  freshness  and  a  vigor  which  have  infused 
new  life  into  the  whole  body  of  chancery  law,  and  have 
rendered  it  not  only  attractive  to  the  student,  but  of  immense 
usefulness  in  its  application  to  the  business  affairs  of  men. 

This  practical  usefulness  has  been  extended  by  statute  as 
well  as  by  judicial  decisions;  and  legislation  upon  this  sub- 
ject has,  in  England,  culminated  in  the  passage  of  the  Su- 
preme Court  Judicature  Act  of  1873,  by  which  it  is  provided 
that  the  principles  of  equity  shall  hereafter  be  adopted  for 
the  purposes  of  the  administration  of  justice  in  all  the 
courts. 

To  a  certain  extent  the  literature  of  this  branch  of  the  law 
has  kept  pace  with  the  growth  of  the  law  itself.  Treatises 
are  consta:ntly  being  produced  in  which  particular  subjects 
connected  with  the  jurisprudence  of  courts  of  chancery  are 
ably  and  elaborately  discussed;  and  works  upon  Trusts,  In- 
junctions, Fraud,  Estoppels,  and  kindred  topics,  have  mul- 
tiplied in  the  libraries  of  the  profession.  Moreover,  in  Eng- 
land, efforts  have  been  made  to  generalize  the  progress  which 
the  science  of  equity  has  been  making;  and  several  treatises, 
of  a  more  or  less  comprehensive  character,  have  been  written 
in  which  the  advances  of  the  law  in  this  great  field  of  justice 
have  been  pointed  out. 

In  the  United  States,  however,  scarcely  any  attempt  has 
been  made  recently  in  this  direction.  The  efforts  of  those 
members  of  the  profession  who  have  the  time  and  inclina- 
tion to  devote  themselves  to  legal  literature  have  been  di- 

ix 


X  PREFACE   TO  THE   FIRST  EDITION. 

rected  towards  the  production  of  treatises  upon  particular 
subjects,  or  to  the  annotation  of  existing  standard  com- 
mentaries. HencC;  there  seems  to  have  arisen  a  want  for 
some  general  work  in  which  the  development  and  present 
condition  of  equity  jurisprudoaoe  should  be  expressed. 

The  present  treatise  is  an  attempt  to  supply  this  want. 
The  effort  has  been  to  explain  the  modem  doctrines  of  courts 
of  equity,  and  to  illustrate  the  manner  in  which  they  have 
been  applied ;  and  at  the  same  time  to  exemplify  and  define 
the  principles  of  equity  as  they  have  existed  in  the  En^sh 
law  from  the  earliest  times. 

It  will  be  seen,  upon  examination,  that  the  general  plan 
of  the  treatise  is.  based  upon  the  division  suggested  by  Mr. 
Spence  in  his  celebrated  work  upon  the  Jurisdiction  of  the 
Court  of  Chancery,  viz.,  Equitable  Titles,  Equitable  Ri^ts, 
and  Equitable  Remedies;  but  that  the  ajrangement  of  the 
subdivisions  under  these  general  heads  is  to  a  great  ext^it 
original. 

As  the  present  book  is  desigited  for  students  as  well  as  for 
practitioners,  one  great  object  has  been  to  avoid  a  superabun- 
dance of  citations  upon  the  one  hand,  and  upon  the  other 
any  omission  of  authorities  by  which  the  doctrines  stated  in 
the  text  ought  to  be  verified  and  illustrated. 

It  cannot  be  hoped  that  the  proper  mean  between  these 
two  extremes  has  been  always  observed;  but  it  is  trusted  that 
the  authorities  cited  have  been  sufficiently  numerous  to  give 
to  the  practitioner  in  every  State  the  benefit  of  decisions  of 
his  own  courts  upon  the  subjects  attempted  to  be  explained, 
while,  at  the  same  time,  eare  has  been  taken  not  to  over- 
crowd the  treatise  with  masses  of  authorities  upon  single 
points. 

In  citing  particular  decisi<His  at  any  length,  selections 
have  genendly  been  made  from  the  modem  reports,  partly 
because  such  volumes  are  usually  within  the  convenient 
reach  of  almost  ev^y  reader,  and  partly  because  in  them 
(and  particularly  those  whidi  contain  the  dedsioos  of  the 
English  equity  judges  of  the  present  time)  the  doctrines 
sought  to  be  explained  have  been  most  elaboratly  discussed, 
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and  their  application  most  practically  illustrated.  For  the 
same  and  other  obvious  reasons,  the  treatises  upon  partic- 
ular subjects  which  have  been  referred  to  have  almost  in- 
variably been  those  of  writers  of  the  present  day. 

It  need  hardly  be  said,  however,  that  while  for  the  pur- 
pose of  presenting  a  view  of  equity  jurisprudence  as  it  now 
exists,  modem  treatises  have  been  consulted  and  modem 
authorities  cited,  yet,  at  the  same  time,  regard  has  been 
alwajrs  had  to  the  ancient  decisions  wherein  the  principles  of 
equity  have  had  their  birth  and  their  early  development. 
Every  writer,  as  well  as  every  student,  should  alwa3rs  have  in 
his  recollection  the  advice  of  Sir  Edward  Coke,  ^Hhat  in 
reading  any  of  these  new  reports  he  neglect  not  the  reading 
of  the  old  books  of  years  reported  in  former  ages,  for  assuredly 
out  of  the  old  fields  must  spring  and  grow  the  new  com." 

G.  T.  B. 

Philadelfhia,  February,  1874. 
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1.  Definition  of  Equity. 

Equity  is  that  system  of  justice  which  was  administered 
by  the  High  Court  of  Chancery  in  England  in  the  exercise 
of  its  extraordinary  jurisdiction. 

This  definition  is  rather  suggestive  than  precise;  and  in- 
vites inquiry  rather  than  answers  it.  But  this  must  nec- 
essarily be  so.  Equity,  in  its  technical  and  scientific  legal 
sense,  means  neither  natural  justice  nor  even  all  that  portion 
of  natural  justice  which  is  susceptible  of  being  judicially 
1  1 
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enforced.  It  has,  when  employed  m  the  language  of  English 
law,  a  precise,  definite  and  limited  signification,  and  is  used 
to  denote  a  system  of  justice  which  was  administered  in  a 
particular  court — the  nature  and  extent  of  which  system 
cannot  be  defined  in  a  single  sentence,  but  can  be  understood 
and  explained  only  by  studying  the  history  of  that  court, 
and  the  principles  upon  which  it  acts.  In  order  to  begin  to 
understand  what  equity  is,  it  is  necessary  to  understand 
what  the  English  High  Court  of  Chancery  was,  and  how 
it  came  to  exercise  what  is  known  as  its  extraordinary  juris- 
diction. Every  true  definition  of  equity  must,  therefore, 
be,  to  a  greater  or  less  extent,  a  history.*  This  history  was, 
in  a  certain  sense,  rounded  and  completed  by  the  passage 
of  the  "Supreme  Court  Judicature  Act  of  1873,"  and  its 
amendments,  whereby  the  judicial  system  of  England  has 
been  recast,  and  the  distinction  between  com-ts  of  equity 
and  courts  of  law  abolished.^  By  that  act  it  was,  in  sub- 
stance, provided  that,  after  the  second  day  of  November, 
1874,  the  administration  of  justice  in  all  courts  should  be 
regulated  by  the  principles  of  equity ;  and  its  passage,  not- 
withstanding the  many  difficulties  which  arose  in  canying 
it  into  practical  efifect,  may  be  considered  as  the  final  triumph 
of  those  principles,  after  a  struggle  of  many  centuries'  dura- 
tion, and  as  a  full  recognition  of  their  usefulness  and  wisdom. 

2.  Historical  view  important. 

Nor  is  this  historical  character  of  the  definition  of  equity 
any  the  less  to  be  regarded  in  the  United  States  than  in  Eng- 
land. 

In  the  federal  com-ts  the  limits  of  equitable  jurisdiction 
are  to  be  ascertained  by  reference  to  the  boundaries  within 
which  the  powers  of  the  English  Court  of  Chancery  were 

^  So,    also,    the    ^quitas    of    the  Maine's  Ancient  Law,  chap.  iii.    The 

Roman  law  can  only  be  defined  by  same    author    describes    or   defines 

tracing  the  history  of  that  law.    It  is  English    equity   as    the   "jurispru- 

almost  as  incapaJ^le  of  definition  in  dence  of  the  Court  of  Chancery.'* 

a   single   sentence   as   the   English  Id.  44. 

"equity,"  with  which,  by  the  by,  it  » 36  and  37  Vict.  c.  66;  L.  R.  8 

should    not    be    confounded.      See  Stats.  306. 
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exercised;  and  that  this  rule  is  of  a  practical^  and  not  merely 
of  a  theoretical;  importance  is  most  strikingly  illustrated  by 
a  decision  of  the  Supreme  Court.* 

As  to  the  state  courts,  in  some  states  of  the  Union  the 
principles  of  equity  are  administered  through  the  medium  of 
common-law  or  statutory  forms;  *  in  some,  the  common-law 
Judges  act  also  as  chancellors;  and  in  a  third  class  courts  of 
chancery  (by  that  name)  exist.  All  of  these  look  for  their 
guidance  to  the  principles  which  were  developed  in  the  Eng- 
lish Court  of  Chancery,'  and  the  first  inquiry  of  the  student 
in  this  branch  of  law  must  always  be  directed  to  the  origin 
and  growth  of  that  tribunal,  and  the  character  of  the  relief 
which  it  administered. 

3.  Early  English  Courts;  King's  Councils. 

To  appreciate  the  nature  of  this  equitable  relief,  and  the 
reason  why  redress  of  this  peculiar  sort  came  to  be  afforded 
by  the  chancellor,  we  must  look,  for  a  moment,  at  the  general 
system  of  English  remedial  law  as  it  existed  in  early  times. 

According  to  the  plan  which  was  established  after  the  Nor- 
man Conquest,  the  local  tribunals  which  had  existed  under 
Edward  the  Confessor,  and  which  consisted  of  the  county, 
himdred,  and  borough  courts,  together  with  the  manor 
courts  and  courts  baron,  were  retained;  but  the  supreme 
judicial  (and,  indeed,  all  other)  authority  was  vested  in  the 
king,  assisted  by  his  coxmcils. 

These  coimcils  were  two  in  number — the  great  council, 
afterwards  called  the  Parliament,  and  the  small  or  ordinary 
council,  which  advised  the  king  during  the  intervals  between 
the  sessions  of  the  great  council,  but  which  appears  to  have 
formed  part  of  the  latter  when  in  session.^ 


'United  States  v.  American  Bell 
Telephone  Co.,  128  U.  S.  315,  and 
the  opinion  of  Mr.  Justice  Miller  on 
pp.  359-360-361. 

>  See  PoUaid  v,  Shaffer,  1  Dal.  230; 
Jordan  v.  Cooper,  3  S.  &  R.  585; 
Caiurch  tr.  Roland,  64  Pa.  441. 

I  This  guidance  may  be  said  to  have 


been,  in  some  instances,  of  a  personal 
character.  See  remarks  of  Chief  Jus- 
tice Shippen  in  Levy  t^.  Bank  of 
United  Stotee,  1  Binn.  27,  37  (Story's 
£q.  Jurisp.,  S 130,  note  1),  as  to 
what  he  had  heard  Lord  Hardwicke 


say. 


*  See  1  Spence  Eq.  328,  and  notes. 
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The  great  council  was  composed  of  the  bishops,  earls,  and 
barons,  and  such  knights  as  held  of  the  king  in  capite.  Its 
duties  were  perhaps  as  much  judicial  as  legislative,  and  in 
both  branches  its  action  was  advisory  rather  than  potential.* 
The  king,  in  fact  perhaps,  and  certainly  in  theory,  enacted 
laws  and  redressed  particular  grievances  (of  which  compkints 
were  made  by  petition)  with  the  advice  and  assistance  of 
the  magnates  of  the  realm;  and  although  modem  English 
legislation  has  departed  widely  from  the  ancient  in  substance, 
its  theory  is  in  this  respect  still  the  same,  and  statutes  are 
still  supposed  to  owe  their  existence  to  the  will  of  the  sov- 
ereign after  taking  the  counsel  of  Parliament;  that  is,  the 
sovereign  is  assumed  (by  the  language  of  all  acts  of  Parlia- 
ment) to  enaxA  laws,  the  lords  and  commons  consenting  to 
the  enactment. 

It  is  unnecessary  to  trace  the  growth  and  powers  of  the 
great  council.  To  it,  indifferently  with  the  smaller  council, 
was  formerly  applied  the  name  of  curia  regis — a  term  which 
was  subsequently  used  to  designate  the  latter  council  only, 
and  the  meaning  of  which  was  afterwards  still  further  nar- 
rowed  so  as  to  apply  to  the  Court  of  King's  Bench  alone. 

4.  Curia  regis;  Exchequer;  Common  Pleas. 

The  ordinary  council  of  the  king  was  composed  of  such 
barons  of  the  realm  as  were  selected  by  him ;  certain  officers 
of  the  palace,  such  as  the  constable,  marshal,  chamberlain 
and  others;  and  to  these  were  afterwards  added  persons 
learned  in  the  law,  who  were  styled  jitstidarii,  together  with 
others  sometimes  specially  smnmoned  by  writ  from  the 
chancellor's  office.^ 

This  council  was  the  great  judicial  centre  of  the  kingdom, 
from  which  all  justice  emanated;  not  that  the  council  had, 
as  a  body,  in  the  early  stage  of  its  existence,  the  attributes 
of  a  court;  but  simply  because  the  supreme  authority,  in- 

^  ''Generally  speaking,  indeed,  as  appears  to  have  required/'    1  Spenoe 

regards  all  matters  besides  taxation,  Eq.  266. 

it  was  the  advice  even  of  the  Lords         *  1  Spence  £2q.  329;  1  Foes'a  JudgeSi 

rather  than  their  assenl  that  the  king  10. 
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eluding  the  supreme  judicial  power,  was  vested  therein.^ 
The  term  curia  regis,  as  applied  to  the  council,  was  used  in 
the  sense  of  the  royal  residence  or  household,  frequented  by 
the  nobles  and  magnates  of  the  realm,  where  the  king  some- 
times sat  in  person  with  the  chief  justiciary  and  chancellor, 
attending  (among  other  things)  to  complaints  of  grievances, 
which  were  originally  solely  as  to  revenue.^  The  same  term 
{curia  regis)  was  applied  to  the  county  courts,  but  in  a  dif- 
ferent sense,  as  they  were  the  king's  courts  of  justice.'  The 
curia  regis,  or  council,  appears  to  have  become  in  the  reign 
of  Henry  I.  the  regular  court  of  ultimate  appeal  from  all  the 
courts  of  ordinary  jurisdiction/  Out  of  this  royal  court, 
or  council,  courts  of  justice  (properly  so  called)  of  original 
jurisdiction  gradually  arose,  and  their  origin  and  manner  of 
growth  appear  to  have  been  briej9y  as  follows : 

The  oldest  court  (in  the  strict  sense  of  the  term)  whose 
existence  can  be  distinctly  traced  is  the  Exchequer.^  The 
Exchequer  was  originally  only  an  office,  ordained  for  matters 
of  the  king's  revenue;  and  where,  subsequently,  two  knights 
(or  barons),  two  clerks,  and  two  men  learned  in  the  law, 
were  assigned  to  hear  and  determine  these  matters.  The 
persons  so  assigned  were  styled  Barons  of  the  Exchequer,  the 
term  employed  until  a  very  recent  date.  In  process  of  time 
common  suits,  t.  6.,  suits  between  subject  and  subject,  came 
to  be  brought  in  the  Exchequer,  perhaps  because  it  was  felt 
that  justice  could  be  more  impartially  and  learnedly  ad- 
ministered by  the  Barons  of  the  Exchequer  than  in  the  or- 


^"The  curia  regis"  says  Mr. 
Spence,  speaking  of  the  time  of  Glan- 
ville  (a.  d.  1179-1180),  "can  hardly 
yet  be  considered  as  designating  a 
distinct  judicial  tribunal;  amciHum 
and  curia  are  sometimes  used  as  syn- 
onymous even  by  Bracton."  1 
Spence  Eq.  119,  note  6. 

*  1  Reeves's  Hist,  of  English  Law, 
S5,  Finlason's  note;  1  Spence  Eq. 
102.  Mr.  Finlason's  notes  to  Reeves 
l»ve  been  very  severely  criticized 
(see  a  notice  by  Henrich  Brunner, 


translated  for  the  Amarican  Law 
Review  of  October,  1873,  vol.  viii., 
No.  1),  but  his  conclusions  upon  this 
point  seem  to  be  sound.  See  also  arti- 
cle in  Edinburgh  Review,  voL  35, 
p.  11. 

*  1  Reeves's  Hist.  Eng.  Law,  84, 
and  note. 

4 1  Spence  Eq.  107;  1  Foss's  Hist. 
Judges,  9. 

*  Edinburgh  Review,  vol.  35,  page 
1 1 ;  notes  to  Reeves's  Hist.  Eng.  Law, 
vol.  1,  page  85  (Finlaaon). 


dinary  county  courts.^  Now,  the  court  or  household  of  the 
king  waS;  it  will  be  remembered,  ambulatory;  it  accompanied 
the  king  in  his  journeys,  and  business,  both  legislative  and 
judicial,  was  transacted  at  the  different  places  where  the 
court  happened  to  be  held.  This,  as  is  well  known,  was  the 
occasion  of  great  inconvenience  so  far  as  common  suits  or 
pleas  were  concerned,  as  the  suitors  were  thus  obliged  to 
travel  to  different  parts  of  the  kingdom  in  order  to  obtain 
redress.  Hence,  the  celebrated  provision  of  Magna  Charta 
enacted  that  common  pleas  should  no  longer  follow  the  king, 
and  hence  the  Court  of  Common  Pleas  arose  as  a  distinct 
tribunal  fixed  by  law  at  Westminster. 

6.  Court  of  Swing's  Bench. 

It  has  been  already  stated  that  the  county  courts,  which 
were  of  criminal  as  well  as  civil  jurisdiction,  were  retained 
after  the  Conquest,  owing  to  the  popularity  of  these  tribu- 
nals, and  to  the  tenacity  with  which  people  clung  to  their 
old  institutions.^  These  somewhat  tiunultuous  coiui;s  (or 
assemblies,  as  they  might  more  properly  be  called)  were 
under  the  presidency  of  the  sheriff,  who  was  appointed  by 
the  king.  In  order  to  insure  a  proper  administration  of  the 
law,  and  to  increase  the  royal  influence,  it  became  customary 
to  appoint  the  sheriffs  from  the  justices  attached  to  the 
king's  household,  or  curia  regis; '  and  sometimes  men  learned 
in  the  law  were  sent  down  by  special  commission  to  hold 
these  courts.  It  thus  came  to  pass  that  itinerant  justices 
went  down  from  the  curia  regis  to  the  coimties,  and  there 
held  the  county  courts.  But  one  step  more  was  necessary 
to  constitute  a  distinct  tribunal  of  general  jurisdiction, 

^  See  article  in  Edinburgh  Review,  any  great  importance,  and  was  finally, 

vol.  35,  page  12.    The  limits  of  the  by  Stat.  6,  Vic.  c.  5,  f  I,  transferred 

jurisdiction  of  the  different  courts  to  the  Court  of  Chancery.    Mitford's 

were  not,  in  early  times,  defined  with  Pleading,  6. 

very    great    precision.      Thus    the  '  1  Reeves's  Hist.  Eng.  Law,  Fin- 
Court  of  Exchequer  exercised  juris-  lason's  Notes,  80. 
diction  as  a  court  of  equity,  princi-  '  1  Reeves's  Hist.  Eng.  Law,  80; 
paUy,  however,  in  cases  of  tithes,  see  also  1  Foss's  Judges  of  EngUnd, 
But  this  jurisdiction  never  attained  171,  189,  377. 
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namely,  that  before  the  judge  went  down  to  try  the  cause, 
the  exact  matters  m  dispute  should  be  settled  and  the  ques- 
tions of  law  separated  and  determined.  Hence  the  king's 
justices  who  met  for  this  purpose,  and  who  were  afterwards 
dispatched  into  the  different  counties,  to  preside  over  the 
trial  of  the  issues  thus  made  up,  came  to  constitute  a  distinct 
tribimal,  the  King's  Bench.  To  this  tribunal,  also,  the  name 
of  curia  regis  has  been  applied.^  This  result  was  probably 
brought  about  by  Glanville,  in  the  reign  of  Henry  II.*  In 
this  way  the  curia  regis,  as  it  were,  drew  to  itself  and  absorbed 
the  jiirisdiction  of  the  county  courts; '  and  the  vast  increase 
of  business,  consequent  upon  this  change,  although  not  the 
origin  of  the  Court  of  Eang's  Bench,  was  one  of  the  reasons 
for  its  distinct  and  separate  existence. 

To  retmn  to  the  ordinary  council,  or  household  of  the  king. 
The  coimcil  accompanied  the  king  in  his  movements;  and 
writs  for  the  redress  of  grievances  were  made  returnable — 
i.  6.,  the  cause  was  to  be  heard — before  the  king  wherever  he 
should  be  in  England. 

Over  the  ordinary  council,  a  great  oflScer  of  state,  the  chief 
justiciary  of  all  England,  presided.  His  position  in  the  realm 
was  next  in  rank  to  that  of  the  sovereign ;  and  in  the  absence 
of  the  latter  from  the  kingdom,  the  chief  justiciary  acted  as 
regent.  This  great  office  was  discontinued  in  the  reign  of 
Henry  HI.* 

6.  Position  of  the  Chancellor. 

The  chancellor  was  the  secretary  of  the  king,*  and  prob- 
ably acted  as  the  secretary  of  the  council.  Prom  his  office 
(the  chancery)  issued  the  writs  which  authorized  suitors  to 
bring  their  plaints  before  the  king's  courts.  For,  in  the  or- 
dinary administration  of  justice,  no  action  could  be  brought 
in  the  king's  court  except  such  as  concerned  the  king — the 
remedy  between  subject  and  subject  being  in  the  county 
and  hxmdred  courts.    When,  however,  dissatisfaction  came 

1  See  1  Reeves's  Hist.  Eng.  Law,         *  1  Foss's  Judges,  171. 
Finlaaon's  notes  80,  89.  ^  Id.  11. 

« Id.  •  Id.  13. 
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to  be  felt  at  the  decisions  of  the  local  courts,  the  parties 
began  to  apply  to  the  king's  court,  and  obtained  from  the 
chancellor's  department  (the  officina  bretrium),  a  writ  appli- 
cable to  their  cases,  and  for  which  a  fine  was  originally  paid.* 
This  pajnnent  having  become  an  instrument  of  injustice, 
the  Great  Charter  put  a  stop  to  it  by  providing  that  justice 
should  no  longer  be  denied  or  sold. 

As  the  council  still  retained  its  general  supreme  authority, 
applications  for  relief  were  frequently  made  to  that  body 
when  redress  could  not  be  otherwise  obtained.  In  consider- 
ing such  applications,  the  advice  of  the  chancellor  would 
naturally  be  followed,  as  he  was  the  king's  secretary,  was 
the  keeper  of  his  conscience  (to  which  the  petitions  were 
addressed),  and  attended  his  person.  The  chancellor,  more- 
over, was  generally  an  ecclesiastic;  and  to  churchmen,  in 
those  days,  the  learning  of  the  civil  law,  to  which  the  common 
law  is  so  much  indebted,^  was  principally  confined.  Besides, 
as  from  one  branch  of  the  chancellor's  department  issued 
the  writs  by  which  injuries  were  ordinarily  redressed,  he 
would  naturally  be  the  most  proper  person  to  determine 
whether  the  case  presented  was  one  which  would  fall  within 
the  forms  already  in  use,  or  which  would  call  for  the  exercise 
of  the  extraordinary  jurisdiction  still  held  in  reserve.  In 
some  cases,  therefore,  the  answer  to  petitioners  was,  that  they 
should  have  a  writ  out  of  chancery — in  other  words,  they 
were  sent  to  the  King's  Bench,  or  Common  Pleas ;  in  others, 
the  Court  of  Exchequer  was  pointed  out  as  the  tribunal  in 
which  the  cause  would  properly  be  cognizable ;  while  in  still 
a  third,  the  suitor  would  obtain  relief  (through  the  hands  of 
the  chancellor)  directly  from  the  council  in  the  exercise  of 
its  extraordinary  jurisdiction.' 

1  Park's  Hist.  Chan.  25;  Fleta,  Lib.  *  See  Bracton  and  his  Relation  to 

2,  cap.  13;  4  Inst.  78;  Story's  Eq.  the    Roman    I^aw,    by    Guterbock, 

Jurisp.,  i  39.    The  Norman  govern-  Coxe's  Translation, 

ment  would  be  likely  to  encourage  '  1  Spence  Eq.  330.    See  also  Rex 

such   applications,   in   order   to   do  v.  Hare,  1  Str.  Rep.  151;  Story's  Eq. 

away  with  the  local  courts,  which  Jurisp.,  §§  43, 49. 
were  of  Saxon  origin. 
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7.  Origin  of  Chancellor's  Extraordinary  Jurisdiction. 

Of  course,  if  the  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer  had  been  able  and  willing  to  redress  every 
imaginable  wrong,  the  reserve  jurisdiction  of  the  council 
never  would  have  been  called  into  play,  and  the  Court  of 
Chancery  never  would  have  grown  into  being.  But  the 
jurisdiction  of  each  of  the  conmion-law  courts  was  circum- 
scribed. Certain  precise  and  rigid  forms  of  action  existed, 
which  were  supposed  to  effectually  carry  out  the  great  maxim 
of  justice,  ubi  jus  ibi  remedium,  but  which  in  point  of  fact 
were  not  sufficiently  comprehensive  to  do  so.  No  common- 
law  writ,  for  example,  existed  by  which  a  defective  instru- 
ment could  be  reformed,  a  fraudulent  conveyance  set  aside, 
a  mistake  or  accident  eflfectually  relieved  against,  or  a  ben- 
eficial interest  in  property  be  enforced  as  against  the  holder 
of  a  legal  title.  Hence  many  injuries  must  necessarily  and 
actually  did  exist,  for  which  the  common-law  courts  fur- 
nished no  appropriate  redress;  and  therefore  it  was  that, 
finding  no  relief  in  the  King's  Bench  or  Common  Pleas, 
the  suitor  was  compelled  to  throw  himself  upon  the  grace 
and  compassion  of  the  king  and  council. 

Two  or  three  circumstances,  moreover,  concurred  to  render 
this  extraordinary  jurisdiction  hable  to  increase:  first,  the 
tendency  of  the  common-law  rules  to  hardness  and  rigidity 
by  reason  of  the  deference  paid  to  precedents;  secondly, 
the  refusal  of  the  common  law  to  adopt  that  part  of  the 
Roman  law  which  may  be  called  equitable,  as  distinguished 
from  that  which  is  merely  stricH  juris;  ^  and,  finally,  the 
desire  to  increase  the  dignity  and  importance  of  the  office 
of  chancellor,  which  grew  to  great  proportions  after  the 
abolition  of  the  office  of  Chief  Justiciary,  whereby  an  ambi- 
tious holder  of  the  great  seal  would  naturally  be  led  to  give 
redress  by  virtue  of  his  extraordinary  jurisdiction,  rather 
than  by  directing  a  writ  to  be  issued  to  bring  the  cause  be- 
fore the  ordinary  tribunals. 

Another  advantage,  also,  which  the  relief  administered 
by  the  chancellor  had  over  that  obtained  in  the  common-law 

1 1  Spence  Eq.  206,  346,  947. 
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courts,  and  which  therefore  tended  to  enlarge  the  exercise 
of  the  jurisdiction  of  the  former,  was  this:  A  judgment  at  law 
was  either  simply  for  the  plaintiff  or  simply  for  the  defendant. 
There  could  be  no  qualifications  or  modifications  of  the  judg- 
ment. But  such  a  judgment  does  not  always  touch  the  true 
justice  of  the  cause  or  put  the  parties  in  the  position  which 
they  ought  to  occupy.  While  the  plaintiff  may  be  entitled, 
in  a  given  case,  to  general  relief,  there  may  be  some  duty 
connected  with  the  subject  of  litigation  which  he  owes  to 
the  defendant,  the  performance  of  which,  equally  with  the 
fulfilment  of  his  duty  by  the  defendant,  ought,  in  a  perfect 
system  of  remedial  law,  to  be  exacted.  This  result  was 
attained  by  the  decree  of  a  court  of  equity,  which  could  be 
so  framed  and  moulded,  or  the  exiBcution  of  which  could  be 
so  controlled  and  suspended,  that  the  relative  duties  and 
rights  of  the  parties  could  be  secured  and  enforced.  This 
capacity  of  moulding  a  decree  to  suit  the  exact  exigencies  of 
a  particular  case  is  indeed  one  of  the  most  striking  advantages 
which  procedure  in  chancery  enjoys  over  that  at  common 
law,  and  must  have  been  one  of  the  elements  which  con- 
tributed in  no  small  degree  to  the  origin  and  growth  of 
equitable  jurisprudence.* 

It  was,  most  probably,  to  mitigate  the  rigors  of  the 
common-law  courts,  and  at  the  same  time  to  check  the 
growing  jurisdiction  of  the  chancellor,  that  the  famous 
statute  of  Westminster  II.  (13  Ed.  I.,  c.  24)  was  passed, 
authorizing  the  issuing  of  writs  in  consimili  casu.  The  in- 
ability or  the  unwillingness  of  the  chancery  clerks  to  avail 
themselves  of  the  provisions  of  the  statute,  to  any  consider- 
able extent,  prevented  the  common-law  courts  from  extend- 
ing their  jurisdiction  so  as  to  cover  the  whole  field  of  remedial 
justice,  and  still  rendered  it  necessary  for  the  suitor  to  apply 
elsewhere  for  extraordinary  relief.^  This  extraordinary  re- 
lief, whereby  redress  was  given  to  those  who  were  without 
remedy  in  the  ordinary  courts  of  the  realm,  was  at  first 

^  See   Story's    Eq.    Jurisp.,    §  27;      to  what  extent  the  jurisdiction  of  the 

Mitford's  Pleading  3,  4.  chancellor  would  have  gone  if  action 

'  It  is  difficult  to  imagine,  however,     on  the  case  bad  never  been  invented. 
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administered  by  the  council  upon  petition  addressed  to 
them.  Applications  of  this  nature  were,  in  fact,  invocations 
upon  that  reserve  force  of  justice  which  still  resided  in  the 
curia  regis,  ready,  when  occasion  required,  to  be  called  into 
play.  Its  exercise  was  of  favor,  not  of  right;  and  hence  those 
matters  in  which  it  was  displayed  were  called  emphatically 
''matters  to  be  granted  as  of  grace." 

When  exactly  it  was  that  these  applications  came  to  be 
made  to,  and  the  redress  consequent  thereupon  came  to  be 
afforded  by,  the  chancellor  alone,  is  an  historical  question 
involved  in  some  doubt.  Certain  it  is,  that  as  early  as  the 
reign  of  Edward  I.  an  ordinance  was  issued  for  the  purpose  of 
relieving  the  king  from  the  business  of  attending  to  petitions 
addressed  directly  to  him,  whereby  it  was  provided  that 
''all  petitions  touching  the  seal  do  come  first  before  the 
chancellor;"  and  (providing,  as  it  were,  for  an  appeal  to  the 
king  in  great  cases),  "if  the  demands  be  so  great  and  so  much 
of  grace  that  the  chancellor  and  those  others  cannot  do 
without  the  king,  then  they  shall  bring  them  before  the  king 
to  know  his  will."  ' 

A  more  direct  recognition  of  the  chancellor  as  the  proper 
person  by  whom  the  extraordinary  jurisdiction  in  matters  of 
grace  was  to  be  admhxistered,  is  contained  m  a  writ  of  Ed- 
ward III.  addressed  to  the  sheriffs  of  London,  whereby 
suitors  are  specifically  enjoined  to  prosecute  those  affairs 
which  are  of  grace  before  the  chancellor,  or  the  keeper  of  the 
privy  seal.*  In  this  reign  the  Court  of  Chancery  ceased  to 
follow  the  king.' 

The  natural  consequences  of  these  efforts  on  the  part  of 


^  Haynes's  Outlines  of  Equity^  40; 
Stoiys  Equity  Jurisp.,  §  44. 

*  Haynes's  £q.  44.  In  the  same 
reign  the  jurisdiction  of  the  court  in 
matters  other  than  those  of  conscience 
became  of  great  importance.  It  in- 
dttded  pleas  of  scire  facias  for  re- 
peal of  letters  patent;  of  petition  of 
right  and  monstrans  de  droit;  traverse 
of  offices,  and  some  others.  1  Spencc 
Eq.  336.   This  jurisdictioii  ha?  b^?^ 


long  supposed  to  have  been  at  com- 
mon law;  but  the  recent  publication 
of  the  Year  Books  of  the  reign  of 
Edw.  III.  (ed.  of  Luke  Owen  Pike) 
shows  this  to  be  erroneous.  The  juris- 
diction by  scire  facias,  etc.,  was  not 
at  common  law.  Year  Book  12  &  13 
Edw.  III.,  by  Pike;  Introduction,  d. 
et  seq.f  and  cvi.  el  seq. 
» 1  Spcnce  Eq.  340. 
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the  king  to  delegate  this  branch  of  judicial  authority  to  the 
chancellor,  would  be  that  petitions  for  relief  would  come  in 
time  to  be  addressed  directly  to  that  officer.  This  result, 
in  fact,  shortly  followed,  and  in  the  reign  of  Richard  II.  the 
practice  of  presenting  a  petition  to  the  chancellor  in  the  first 
instance  was  firmly  established.^ 

8.  Cases  in  which  Chancellor's  Extraordinary  Jurisdiction 
was  exercised. 

The  general  groimd  for  equitable  relief  was  then,  as  it  pro- 
fesses to  be  now,  either  the  failure  of  the  common-law  courts 
to  recognize  a  right,  or  their  inability  to  enforce  it. 

Among  the  most  frequent  instances  in  which  this  general 
doctrine  of  equitable  relief  was  applied  were  those  in  which 
petitions  were  addressed  to  the  chancellor  in  cases  of  assault 
and  trespass  and  a  variety  of  outrages  which  were  cognisable 
at  common  law,  but  for  which  ^'the  petitioner  was  unable  to 
obtain  redress  owing  to  the  position  or  powerful  connections  of 
his  adversary."  ^ 

While,  with  the  changed  condition  of  society,  the  state  of 
things  which  gave  rise  to  and  required  this  interference  on 
the  part  of  the  chancellors  has  long  ago  passed  away,  and 
the  jurisdiction  itself  has  therefore  fallen  to  the  ground,  it 
is  still  useful  to  recur  to  it,  in  order  to  show  the  theory  upon 
which  courts  of  equity  have  always  acted  from  the  earliest 
times,  namely,  the  desire  to  supply  deficiencies,  no  matter 
for  what  cause,  in  purely  legal  remedies. 

Another  class  of  cases  in  which  the  extraordinary  inter- 
position of  the  chancellor  was  called  for  was  that  of  trusts, 
which  was  the  term  used  when  the  legal  title  of  property  was 
held  by  one  man,  upon  the  confidence  that  another  should 
have  the  right  to  its  beneficial  enjoyment.    The  origin  and 

^  A  small  fragment  of  equity  juris-  ciety  (founded  in  1887  for  the  pur- 
diction  had,  as  has  been  already  pose  of  publishing  ancient  judicial 
stated,  drifted  into  the  Court  of  Ex-  MSS.);  also,  Goddard  v,  Ingepenne, 
chequer,  where  it  remained  until  1  Chan.  Cal.  viii.;  Thomas  o.  Wyse, 
Stat.  5  Vict.  c.  5,  {  1.  See  ante,  page  Id.  xiv.;  Belle  v.  Savage,  Id.  vw\ 
6,  note  1.  Royall  v.  Garter,  Id.  cxzx« 

*  See  PtospectUB  of  the  Sdden  So- 
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progress  of  trusts  will  be  more  particularly  noticed  hereafter. 
They  were  emphatically  "matters  of  conscience,"  and, 
therefore,  fell  strictly  within  the  scope  of  the  chancellor's 
extraordinary  jurisdiction.* 

Besides  these  two  classes  of  cases,  many  others  existed  in 
which  the  chancellor  interfered. 

I  The  following  instances,  taken  from  the  Chancery  Cal- 
endar, may  be  cited  as  illustrative  of  the  nature  and  extent 
of  the  extraordinary  jurisdiction  of  the  High  Court  of  Chan- 
cery during  the  period  which  extended  from  the  termination 
of  the  reign  of  Edward  III.  to  the  reign  of  Henry  VIII. 
Specific  performance  of  a  contract;  *  specific  delivery  of  a 
ship  and  cargo  wrongfully  detained ; '  delivery  for  cancella- 
tion of  dociunents  obtained  by  force;  ^  relief  against  a  forged 
power  of  attorney;  ^  injunction  to  restrain  a  nuisance,  said 
nuisance  being  a  stoppage  of  a  water  course;  •  for  an  injunc- 
tion to  stay  proceedings  at  law;  ^  to  recover  deeds  and  other 


^  The  following  case  from  the  Year 
Book  of  4  Henry  VII.,  Hilary  Term, 
pp.  4, 5,  may  be  noted  here: — 

A  subpcena  in  Chancery  was  sued 
for  this.  There  were  two  executors, 
and  one  without  the  consent  of  his 
companion  released  to  a  man  who  was 
indebted  to  their  testator;  and  it  was 
soraiised  that  for  this  cause  the  will 
of  their  testator  could  not  be  per- 
formed, and  a  subpoena  was  sued 
against  the  executor,  who  released, 
and  the  man  to  whom  the  release  was 
made,  etc. 

Fineux  said  that  this  was  not  reme- 
diable; for  each  executor  had  entire 
power  by  himself  (a  par  luy),  and  one 
can  do  all  that  his  companion  can  do, 
and  so  the  release  made  by  him  is 
good. 

Chanedlor:  No  man  may  leave  the 
Court  of  Chancery  without  a  remedy, 
and  it  is  against  reason  that  one  ex- 
ecator  should  have  aU  the  goods  and 
make  a  release  alone. 

Fineux:  Sir,  if  no  one  may  leave 


without  a  remedy,  then  no  one  need 
go  to  confession;  but,  sir,  the  law  of 
the  land  is  for  many  things,  and  many 
things  are  to  be  sued  here  which  are 
not  remediable  at  common  law,  and  a 
considerable  number  are  in  conscience 
between  a  man  and  hie  conjeeior,  and 
so  is  this  thing,  etc. 

The  Chancellor  replied  {inter  aUa): 
To  make  a  remedy  for  such  thing  is 
well  done  according  to  conscience. 

*  Kymburley  v.  Goldsmith,  Ch.  Cal. 


*Bonodyn  v.  Arundell,  Ch.  Cal. 
xxxviii.  This  appears  to  have  been 
by  virtue  of  the  former  jurisdiction  of 
the  chancellor  in  admiralty,  long  since 
obsolete.    See  1  Spence  £q.  703. 

^Pickering  o.  Tonge,  Chan.  Cal. 
xliv.;  Lord  Berkl^  v.  The  Countess 
of  Shrewsbury,  Id.  Ixxvi.;  Brown  v. 
Lord  Say's  Widow,  Id.  zlvii. 

8  Bief  V,  Dyer,  Id.  xi. 

•  The  Burgesses  of  East  Retford  p. 
Thomas  de  Hercy,  Id.  ix.  and  x. 

'  Astel  V,  CauBton,  Id.  cviii.;  Edy- 
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evidence  unjustly  retained  by  the  defendant  in  his  posses- 
sion ;  *  for  pennission  to  go  on  with  a  suit  at  law  from  which 
the  plaintiff  had  been  restrained  by  an  injunction;  ^  because 
the  plaintiff  is  disturbed  in  his  manor  by  the  defendant 
falsely  claiming  an  annuity  charged  on  the  land ; '  to  restrain 
a  defendant  from  the  use  of  witchcraft;  ^  to  assign  dower  to  a 
poor  widow;  ^  because  the  defendant  had  through  envy 
thrown  down  the  plaintiff's  house ;  ®  for  reUef  against  main- 
tenance;^ for  quiet  possession;®  for  discovery; •  to  set  aside 
a  conveyance  obtained  from  the  complainant  when  intox- 
icated; ^°  for  tithes;  "  to  restrain  harassing  litigation;  *^  to  set 
aside  a  release  obtained  by  a  trick,  and  to  enjoin  the  defend- 
ant from  using  it  in  an  action  at  law.^'  || 

In  Geffry  Downham  v.  Heylyn  ap  Blethjm  ^^  the  defendant 
is  alleged  to  have  wrongfully  obtained  letters  of  presentation 
to  a  benefice.  For  this  there  was  a  legal  remedy  by  scire 
facias;  but  the  complainant  seems  to  have  thought  himself 
justified  in  seeking  equitable  relief  on  the  simple  ground  of 
failure  or  delay  on  the  part  of  the  common-law  courts. 
"He  hath  sued,"  says  the  petition,  "for  the  same  cause  from 
term  to  term  at  Nottingham,  York,  Winchester,  and  London, 
without  success." 

Broddesworth  v.  Coke,*®  which  occurred  in  the  reign  of  Ed- 
ward IV.,  is  a  case  which  strikingly  illustrates  the  progress 
which  equitable  jurisdiction  was  making.  It  was  a  bill 
setting  forth  an  agreement  by  which  the  complainant  was  to 
convey  certain  lands,  goods,  and  taiUes  **  to  the  defendant 
for  the  purpose  of  making  a  settlement  with  the  complain- 
ant's creditors,  and  to  seciu'e  advances  to  be  made  by  the 
defendant;  and  that  afterwards,  upon  the  solicitation  of  the 

all  V,  Hunston,  Id.  cxiii.;  Peverell  v.  '  Bell  v.  Rawe,  Id.  zxzvi. 

Huse,  oxxii.  « CuUyer  v.  Enyyett,  Id.  czxxvii. 

^  Reed  v.  The  Prior  of  Launoeston,  *  Oxford  v.  Tyrell,  Id.  cxx. 

Id.  cxiv.  ^^  Stonehouse  o.  Stanahawe,  Id. 

'  Royall  p.  Garter,  Id.  cxzx.  "  Arkeaden  v,  Starkey,  Id.  xxxy 

*  Hauley  p.  Tresiliaii,  Chan.  GaL  ^'  FVeeman  v,  Poutrell,  Id.  xlii. 
iii.,  iv.  ^  Gobbethom  v.  William,  Id.  IL 

*  Hoigges  p.  Harry,  Id.  xxiv.  ^*  1  Chan.  Gal.  ii. 
^  Danyell  v.  Belyngburgfa,  Id.  xxz.  "  Id.  Ixvii. 

*  Saxby  v,  Laurence,  Id.  xxxiii.  ^  Acquittaaces. 
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defendant,  an  absolute  conveyance  was  executed,  although 
it  was  intended  that  the  transaction  should  be  a  mortgage. 
The  prayer  of  the  bill  was  for  an  account  and  reconveyance. 
The  bill  was  dismissed  because,  as  to  the  lands,  the  evidence 
of  the  conditional  character  of  the  conveyance  was  insuffi- 
cient, and  as  to  the  goods  and  taiUes  the  complainant  had  a 
remedy  at  law. 

In  the  above  case  it  will  be  observed  that  many  well- 
known  equitable  doctrines  are  recognized.  In  the  first  place 
an  absolute  conveyance  is  alleged  to  be  a  mortgage,  and  the 
fraud  of  the  defendant  in  taking  advantage  of  its  absolute 
form,  contrary  to  the  true  intention  of  the  parties  and  to  his 
promise,  is  set  forth  as  a  ground  for  equitable  reUef.  The 
defendant,  moreover,  is,  in  substance  alleged  to  be  a  trustee 
for  the  benefit  of  the  complainant's  creditors,  and  as  such 
liable  to  answer  before  a  court  of  equity.  The  reHef  sought 
is  in  accordance  with  the  redress  which  a  chancellor  of  the 
present  day  would  give  in  such  a  case  if  it  were  properly 
proved,  viz.,  an  account  showing  how  the  trust  assets  had 
been  administered,  and  a  reconveyance  of  so  much  of  the 
real  estate  as  had  not  been  employed  for  the  purposes  of  the 
trust.  The  decree  of  the  court  is  also  in  accordance  with 
modem  principles;  for  when  actual /rat^  is  alleged  it  cannot 
be  presumed,  but  must  be  proved;  whereas  in  the  present 
instance  the  complainant  seems  to  have  been  unable  to 
make  out  his  case.  And  as  to  the  goods  and  tallies j  the  bill 
appears  to  have  been  rightly  dismissed,  because  for  those 
the  complainant  had  a  complete  conmion-law  remedy. 

9.  General  Conclusions;  Writ  of  Subpoena;  Pleading; 
Evidence. 

From  the  above  brief  sketch  of  the  rise  of  the  jurisdiction 
of  the  English  Court  of  Chancery  three  things  are  plain : 

First  That,  in  the  earUest  times  of  the  EngHsh  Constitu- 
tion, there  was  felt  a  want  of  judicial  relief  outside  and  be- 
yond that  which  was  afforded  by  the  conamon-law  courts  of 
the  King's  Bench,  Conmion  Pleas  and  Exchequer. 

Second.  That  in  consequence  of  this  want,  and  for  the  pur- 
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pose  of  supplying  it,  appeals  were  made  to  the  king,  as  the 
head  and  fountain  of  all  justice,  sometimes  in  Parliament, 
sometimes  in  council,  and  sometimes  in  person;  and  that 
these  applications,  from  the  circumstance  of  having  been 
referred  from  time  to  time  to  the  chancellor,  came  at  last  to 
be  presented  to  that  official  in  the  first  instance;  and 

Third.  That  relief  was  afforded  upon  these  petitions  only 
in  those  cases  wherein  the  common-law  courts  either  could 
give  no  redress  at  all,  or  could  give  no  adequate  redress;  and 
that  while  in  some  of  these  cases  the  necessity  for  the  inter- 
position of  a  chancellor  has  passed  away,  in  others  the  prin- 
ciples then  enforced  have  furnished  the  foundation  upon 
which  the  modem  jm-isdiction  of  com-ts  of  equity  has  been 
built. 

The  process  in  equity  was  a  subpoena,  issued  by  the  chan- 
cellor, in  the  name  of  the  king,  whereby  the  party  was  sum- 
moned to  appear  and  answer  the  complaint  of  the  plaintiff, 
and  abide  by  the  order  of  the  court.  It  is  conunonly  sup- 
posed to  have  been  invented  by  John  de  Waltham,  keeper 
of  the  seal  under  Richard  II.,  and  it  is  so  stated  in  the  com- 
plaint made  by  the  commons  to  Henry  V. ;  but  this  is  doubt- 
less an  error,  as  an  instance  of  the  writ  is  found  in  37  Edward 
III. ;  and  de  Waltham  was  not  Master  of  Rolls  until  the  fifth 
year  of  Richard  11.^ 

The  statement  of  the  plaintiff's  cause  of  action  in  equity  is 
called  the  bill.  To  this  bill  the  defendant  (unless  he  could 
protect  himself  by  a  demurrer  or  a  plea)  was  obliged  to  put 
in  an  answer  under  oath.  The  complainant  in  equity  was 
therefore  enabled  to  "search  the  conscience"  of  the  defend- 
ant. But  the  defendant,  on  the  other  hand,  enjoyed  this 
advantage,  that  his  answer,  where  no  replication  was  filed 
by  the  complainant,  was  taken  to  be  absolutely  true  in  all 

^  See  1  Spence  Eq.  338,  note  e.  as  early  as  the  reign  of  Edward  III., 

"The  subpoena  was  the  former  proc-  when  the.  jurisdiction  of  the  court  was 

ess  to  bring  in  a  party  to  answer  a  beginning  to  show  traces  of  a  partial 

charge  before  the  king  in  council  (see  independence  of  that  of  the  council. 

HaJe  Jurisd.,  H.  L.,  pp.  7,  44),  and  1  Ro.  Abr.  372."    Winter  v.  Ludlow, 

was  for  some  remedial  purposes  a  Cadwalader's  Cases,  36. 
usual  process  of  the  court  of  chancery 
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its  partSy  whether  the  avennents  which  it  contained  were 
simply  in  denial  or  were  by  way  of  confession  and  avoidance. 
And  even  when  a  replication  was  filed,  the  answer,  when 
responsive  to  the  bill,  was  also  conclusive  unless  contradicted 
by  two  witnesses,  or  by  one  witness  and  corroborating  cir- 
cumstances.   This  fact  is  important  to  remember  in  many 
cases,  in  considering  the  relief  which  a  court  of  chancery 
affords.     Relief  may  with  propriety  be  granted,  if  based 
upon  an  admission  of  fact  by  the  defendant  himself,  when, 
without  such  a  foundation,  it  ought  with  equal  propriety 
to  be  refused.    Thus  it  will  be  seen  hereafter  that  equity 
wiU  reform  an  instrument  or  rescind  a  contract  executed  or 
entered  into  under  a  mistake  of  fact,  or  because  it  does  not 
correctly  express  the  intention  of  the  parties.    But  it  does 
this  only  after  the  mistake  has  been  admitted  by  the  defend- 
ant, or  so  conclusively  proved  against  his  answer  denying 
it,  that  there  can  be  no  doubt  whatever  of  its  existence. 
While  the  relief  afforded  in  equity  was  therefore  extraor- 
dinary, equally  extraordinary  precautions  were  taken  to 
prevent  that  relief  from  being  improperly  granted. 

If  the  plaintiff  was  not  satisfied  with  the  admissions  in  the 
answer,  and  could  not  upon  those  admissions  obtain  the  re- 
lief which  he  sought,  his  proper  course  was  to  traverse  the 
defendant's  averments,  and  this  was  done  by  filing  a  replica- 
tion. The  issue  or  issues  between  the  parties  were  in  this 
way  arrived  at,  and  the  next  step  was  the  production  of  the 
evidence. 

The  manner  of  taking  evidence  in  equity  is  different  from 
that  which  is  pursued  at  law,  although  the  rules  of  evidence 
are  the  same.  At  law  the  testimony  is  taken  vivd  vocCy  and 
publicly  at  the  trial  of  the  cause ;  in  equity,  according  to  the 
ancient  practice,  the  evidence  was  elicited  by  interrogatories 
and  cross-interrogatories,  and  was  taken  privately  before 
anoflScer  of  the  court  called  an  examiner.^  The  practice 
was  for  the  party  (plaintiff  or  defendant)  to  file  written  in- 
terrogatories, whereupon  the  opposite  party  was  at  liberty  to 
file  cross-interrogatories  for  the  purpose  of  cross-examination. 

^  See  Adams's  Eq.*  2^et9eq. 
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Upon  these  interrogatories  and  cross-interrogatories  the 
witnesses  were  examined  privately  by  an  examiner — ^no  one 
but  the  witness  and  the  examiner  being  permitted  to  be 
present — and  the  answers  reduced  to  writing.  After  the 
depositions  had  thus  been  taken,  leave  to  inspect  them, 
after  a  time  fixed  by  rules  of  court,  was  given  to  the  parties, 
and  this  was  called  passing  publication.  After  publication 
was  passed,  no  further  witnesses  could  be  examined  without 
special  leave  of  the  court. 

This  method  of  taking  testimony  in  chancery  has  been 
changed  in  modem  tunes;  and  in  England  and  in  the  United 
States  a  vivd  wee  examination  before  the  examiner,  or,  before 
the  court  itself,  is  now  substituted  for  the  examination 
through  interrogatories.  The  testimony,  however,  is  reduced 
to  writing,  and  forms  part  of  the  record  in  the  cause.  The 
difference  between  the  methods  of  taking  testimony  in 
chancery  and  at  law  is  the  result  of  the  difference  in  the  ends 
sought  to  be  attained.  At  law,  evidence  is  the  means 
whereby  a  jury  determines  the  issues  raised  by  the  pleadings; 
in  chancery  it  is  the  machinery  by  which  the  chancellor 
informs  himself  of  the  facts  upon  which  to  base  his  decree. 
The  complainant  in  his  bill  is  bound  to  set  forth  the  facts 
which  are  supposed  to  entitle  him  to  relief;  and  the  defend- 
ant's answer  must  be  fully  responsive  to  these  allegations. 
If  the  answer  admits  the  statements  in  the  bill,  the  facts  nec- 
essary to  found  a  decree  then  stand  admitted  on  the  plead- 
ings. If  the  answer  denies  the  averments  of  fact  in  the  bill, 
it  is,  as  already  stated,  conclusive  in  favor  of  the  defendant 
unless  contradicted  by  two  witnesses,  or  by  one  witness  and 
corroborating  circumstances.  Where,  however,  the  tes- 
timony is  conflicting,  the  chancellor  is  not  obliged  to  decide 
the  issue  of  fact  thus  raised,  himself,  but  may  direct  an 
issue  to  be  framed  and  sent  to  a  jury.  But  this  course  is 
only  adopted  to  inform  (as  the  phrase  is)  the  conscience  of 
the  chancellor,  and  if  he  is  not  satisfied  with  the  finding  of 
the  jury  he  may  disregard  it.^    And  he  is  bound  so  to  dis- 

^  Henry  v.   Mayer,   6  Ariz.   114;       Buckers  Irrigation  Co.  o.  Fanners' 

Ditch  Co.,  31  Colo.  62. 
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r^ard  it  if  the  evidence  is  insufiScient  to  warrant  a  jury  in 
finding  the  fact.^  It  results  from  this  that  in  Pennsylvania 
and  other  States,  where  common-law  forms  are  used  for  the 
purpose  of  administering  equitable  relief,  it  is  the  duty  of  a 
judge,  where,  in  his  opinion,  the  facts  proved  do  not  make 
out  a  case  in  which  a  chancellor  would  make  a  decree,  to 
give  binding  instructions  to  that  effect  to  the  jiuy.*  It  must 
also  be  understood  that  the  court  is  not  bound  to  send  an 
issue  to  a  jury.  It  is  solely  for  the  benefit  of  the  chancellor, 
and  if  he  can,  to  his  own  satisfaction,  pass  upon  the  evidence 
without  the  assistance  of  a  jury  trial  he  may  do  so; '  for  the 
right  of  trial  by  jury,  considered  as  an  absolute  right,  does 
not  extend  to  cases  of  equity  jurisdiction.* 

10.  Progress  of  Chancellor's  Jurisdiction. 

To  return  from  this  digression.  The  jurisdiction  above  de- 
scribed was  not  exercised  without  opposition.  In  the  suc- 
cessive reigns  of  Richard  II.,  Henry  IV.,  Henry  V.,  and 
Henry  VI.,  petitions  were,  from  time  to  time,  presented  by 
the  Commons  setting  forth  encroachments  upon  the  common 
law,  complaining  that  men  were  brought  before  the  council 
on  matters  which  were  remedial  at  law,  and  (in  two  instances) 
inveighing  against  the  use  of  the  subpoDna.  The  jiu'isdiction 
of  the  chancellor  and  the  council  was,  however,  upheld  by 
the  sovereign;  and  the  obnoxious  writ  was  not  aboUshed. 

In  the  reign  of  Henry  VIII.  a  statute  was  passed  which 
threatened  at  first  to  remove  a  large  portion  of  the  jurisdic- 
tion of  the  chancellor  by  destroying  a  species  of  property 
which  had  hitherto  been  solely  cognizable  in  his  court, 
namely  the  Use. 

By  the  celebrated  Statute  of  Uses  (27  Henry  VIII.,  c.  10) 
this  estate  in  the  land  (the  use),  which  had  hitherto  been 
recognized  solely  in  a  court  of  equity,  was  clothed  with  the 
l^al  title,  and  thereby  rendered  a  proper  subject  for  the 

1  Baker    v.     Williamson,     4    Pa.  Co.,  215  Pa.  648.    See  Kohn  v.  Mo- 

456.  Nulta,  147  U.  S.  238. 

*  Phillips  V.  Meily,  106  Pa.  636;  » Smith  v.  Carll,  5  Johns.  Ch.  118. 

Piddity  Ins.,  etc.,  Co.  v,  Moore,  194  *  Barton  v.  Barbour,  104  U.  S.  133; 

Pa.  617;  Dorris  v.  Morrisdale  Coal  Canavan  v,  Paye,  34  Pa.  Sup.  91. 
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recognition  of  a  common-law  court.  The  nature  of  the  use 
and  the  effect  of  the  statute  will  be  explained  hereafter.  It 
will  be  sufficient  to  say,  at  present,  that  the  threatened  blow 
at  the  jurisdiction  of  chancery  was  averted  by  an  ingenious 
construction  of  the  statute,  whereby  these  equitable  estates 
were  rescued  from  destruction,  and  their  control  still  retained 
in  the  court  where  they  had  originated. 

In  the  reign  of  James  I.,  another  attempt  was  made  to 
interfere  with  the  jmisdiction  of  the  chancellor.  An  action 
was  tried  before  Coke  in  which  the  plaintiiBf  lost  the  verdict 
in  consequence  of  one  of  his  witnesses  being  artfully  kept 
away.  He  then  had  recourse  to  chancery  to  compel  the 
defendant  to  answer  on  his  oath,  which  the  latter  refused  to 
do,  and  was  committed  for  contempt.  Coke  then  had  in- 
dictments preferred  against  the  parties  to  the  bill,  their 
coimsel  and  solicitors,  for  suing  in  another  court  after  judg- 
ment obtained  at  law,  which  was  alleged  to  be  contrary  to 
the  statute  of  prcemunire. 

The  matter  was  referred  to  the  king,  whose  decision  was  m 
favor  of  the  lord  chancellor.^ 

From  that  time  to  the  present  the  jurisdiction  of  the  Court 
of  Chancery  has  been  free  from  interference,  and  has  ex- 
panded into  a  wise  and  comprehensive  system  of  justice. 
This  system  has  been  perfected  by  the  hands  of  many 
illustrious  men  who  have  sat  upon  the  woolsack  or  at  the 
Rolls — ^among  whom  are  to  be  mentioned  Nottingham,^ 
Hardwicke,  Eldon  and  Grant,  St.  Leonards,  Westbury, 
Selbome  and  Jessel. 

Courts  of  common  law,  in  modern  times,  have  afforded 
relief  in  many  cases  which  formerly  fell  under  the  cognizance 
of  chancery  alone;  but  the  latter  tribunal  has  not,  on  that 
account,  abandoned  the  jmisdiction  which  it  had  acquired, 
and  the  suitor  has  now,  not  unfrequently,  two  tribunals 
open  from  which  he  may  obtain  redress. 

*  Earl  of  Oxford's  Case,  1  Ch.  Rep.  may  say,  in  this  court,"  by  Sir.R. 
1;  2  Lead.  Cas.  Eq.  *601  (1291,  4th  Pepper  Arden,  M.  R.,  in  Brydges  v. 
Am.  ed.).  Brydges,  3  Ves.  127. 

*  "The  father,  of  equity  ahnoet,  I 
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The  choice  between  the  two  tribunals  in  England  has  been 
of  late  years  greatly  affected  in  favor  of  the  Court  of  Chan- 
cery, by  reason  of  the  vast  improvements  which  have  been 
introduced  in  the  constitution  of  the  equity  courts  and  the 
practice  therein.  The  jurisdiction  formerly  administered 
by  the  chancellor  alone  came,  by  various  statutes,  to  be 
vested  in  eight  judges,  viz.,  the  Lord  High  Chancellor,  two 
Lords  Justices  of  Appeal,  the  Master  of  the  Rolls,  three 
Vice-Chancellors,  and  the  Chief  Judge  in  Bankruptcy;  and 
many  improvements  were  introduced  tending  to  the  prompt 
and  economical  administration  of  justice. 

11.  Supreme  Court  of  Judicature  Act 

The  system,  however,  of  two  distinct  sets  of  courts  admin- 
istering different  and,  sometimes,  conflicting  rules  at  last 
ceased  to  find  favor  in  England.  On  the  fifth  of  August, 
1873,  an  Act  of  Parliament  was  passed  under  the  title  of  the 
"Supreme  Court  of  Judicature  Act,"  whereby  the  constitu- 
tion of  the  English  courts  was  radically  changed.  By  this 
Act  (which,  it  was  declared,  should  come  into  operation  on 
the  second  day  of  November,  1874)  it  was  provided  that  the 
Court  of  Chancery,  the  Court  of  Queen's  Bench,  the  Court 
of  Common  Pleas,  the  Court  of  Exchequer,  the  High  Court  of 
Admiralty,  the  Court  of  Probate,  the  Court  for  Divorce  and 
Matrimonial  Caiises,  and  the  London  Court  of  Bankruptcy 
should  be  imited  and  consolidated,  and  should  constitute 
one  Supreme  Court  of  Judicature,  to  consist  of  two  divisions 
under  the  name  of  "Her  Majesty's  High  Court  of  Justice," 
and  "Her  Majesty's  Court  of  Appeal."  It  was  further  pro- 
vided that  the  judges  of  the  High  Com-t  of  Justice  should 
not  exceed  twenty-one  in  number;  and  that  the  Com-t  of 
Appeal  was  to  consist  of  five  ex  officio  judges,  and  so  many 
ordinary  judges  (not  exceeding  nine  at  any  one  time)  as 
might  from  time  to  time  be  appointed.  The  ex  offi/Ao  judges 
were  declared  to  be  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  the  Lord  Chief 
Justice  of  the  Conmaon  Pleas,  and  the  Lord  Chief  Baron  of 
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the  Exchequer.*  The  Act  further  provided  that,  if  the  plain- 
tifif  claims  any  equitable  estate,  or  right,  or  relief  upon  any 
equitable  ground,  or  equitable  relief  upon  a  legal  right,  the 
said  courts  and  every  judge  thereof  should  give  the  same 
reUef  as  ought  to  have  been  given  by  the  Court  of  Chancery 
before  the  passing  of  the  Act;  and  that,  if  a  defendant  claims 
any  equitable  estate  or  right,  or  relief  upon  any  equitable 
ground,  or  alleges  any  ground  of  equitable  defence,  the  said 
courts  and  every  judge  thereof  should  give  the  same  effect 
to  every  estate,  right,  or  ground  of  relief  so  claimed,  and  to 
every  equitable  defence  so  alleged,  as  the  Court  of  Chan- 
cery ought  to  have  given  in  proceedings  in  that  court  before 
the  passing  of  the  Act.  Other  provisions  also  exist,  whereby 
equitable  titles  and  rights  are  directed  to  be  recognized,  and 
equitable  remedies  substantially  applied.* 

By  Statute  of  38  and  39  Vict.  c.  77  (1875),  the  constitution 
of  the  Court  of  Appeal  was  changed,  and  that  tribunal  was 
made  to  consist  of  the  five  ex  officio  judges  already  named 
and  as  many  ordinary  judges,  not  exceeding  three,  as  should 
be,  from  time  to  time,  appointed.  By  the  Act  of  1876  (39 
and  40  Vict.  c.  59)  three  additional  judges  of  appeal  may  be 
appointed,  and  an  appeal  lies  from  the  Com-t  of  Appeal  to 
the  House  of  Lords.  The  positions  of  Lord  Chief  Justice 
of  the  Common  Pleas  and  Lord  Chief  Baron  of  the  Exchequer 
are  now  abolished. 

It  will  be  observed  that,  by  the  provisions  of  these  Acts, 
the  principles  of  justice,  as  administered  in  the  Court  of 
Chancery,  were  made  to  pervade  the  whole  mass  of  English 
jurisprudence;  and  that,  in  fact,  by  the  rules  growing  out  of 
those  principles,  all  questions  of  justice  in  England  are 
hereafter  to  be  determined. 

It  is  plain,  from  the  above  sketch  of  the  rise  of  the  Court 
of  Chancery,  that  the  term  "equity,"  as  descriptive  of  an 

1  By  Statute  of  44  and  45  Vict.  c.  68  Statute  of  64  and  65  Vict.  c.  63 

(1881),  the  President  for  the  time  be-  (1891),    shall    the  Ex-Lord    Chaii- 

ing  of  the  Probate,  Divorce,  and  Ad-  cellor. 

miralty  Divisions  of  the  High  Court  *  See    Wilson's    Judicature    Acta, 

of  Justice  shall  be  an  ex  officio  judge  pp.  1  to  169;  and  18  Am.  Law  Rev. 

of  the  Court  of  Appeal;  and  so  also  by  576. 
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important  body  of  English  law,  has^  as  stated  above,  an 
essentially  technical  signification,  and  that  its  precise  and 
definite  meaning  when  so  used  is  clearly  distinguishable 
from  that  which  it  bears  in  its  ordinary  acceptation.  Thus, 
"equity"  may  be  in  one  sense  synonymous  with  natm^l 
right  and  justice ;  but  neither  Courts  of  Chancery  nor  courts 
of  law  profess  to  afford  reUef  in  all  cases  in  which  redress 
would  be  prescribed  by  rules  of  charity,  generosity  or  benev- 
olence, or  by  the  dictates  of  a  nice  sense  of  honor,  and  yet 
the  rules  of  benevolence  and  the  principles  of  honor  are  in- 
cluded within  the  scope  of  the  terms  "right"  and  "justice," 
and  may  therefore  fall  within  one  meaning  of  the  term 
"equity."  On  the  other  hand,  courts  of  common  law 
recognize  "equity"  in  a  certain  sense.  Thus,  when  the 
"equity"  of  a  statute  is  spoken  of,  or  a  certain  case  is  said 
to  be  within  that  "equity,"  or  the  Uke,  the  meaning  intended 
to  be  conveyed  is  simply  that  a  sound  and  fair  interpretation 
of  the  law  must  be  given — ^an  interpretation  based  not  upon 
its  letter  alone,  but  upon  its  spirit  and  true  sense.  This 
method  of  interpreting  statutes  is  one  of  the  fundamental 
rules  for  their  construction,  and  obtains  in  all  courts — ^in 
those  of  common  law  just  as  much  as  in  those  of  equity. 

The  meaning  of  the  word  "equity"  then,  as  used  in  its 
technical  sense  in  English  jiuisprudence,  comes  back  to  this, 
that  it  is  simply  a  term  descriptive  of  a  certain  field  of  juris- 
diction exercised,  in  the  English  system,  by  certain  courts, 
and  of  which  the  extent  and  boundaries  are  not  marked  by 
lines  founded  upon  principle  so  much  as  by  the  features  of 
the  original  constitution  of  the  English  scheme  of  remedial 
law  and  the  accidents  of  its  development. 

12.  Principles  of  Equity  adopted  in  United  States. 

It  has  been  already  stated  that  the  principles  of  justice,  as 
administered  by  the  High  Court  of  Chancery  in  England  in 
the  exercise  of  its  extraordinary  jurisdiction,  have  been 
adopted  in  nearly  all,  it  would  not  be  too  much  to  say  in  all, 
of  the  United  States.  While  this  is  true,  it  must  be  remem- 
bered that  the  practical  application  of  these  principles 
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through  the  machinery  of  the  courts  has  varied  very  much 
throughout  the  Union,  and  has  received  many  modifications 
at  different  periods. 


13.  Jurisdiction  of  Federal  Courts. 

The  federal  courts  have  equity  powers  within  the  scope  of 
the  jurisdiction  conferred  upon  them  by  the  Constitution.* 

By  the  Constitution  of  the  United  States  *  it  is  provided 
that  the  judicial  power  of  the  federal  government  shall 
extend  to  all  cases  at  law  or  in  equity  arising  imder  the  Con- 
stitution and  laws  of  the  United  States,  and  treaties  made 
or  which  shall  be  made  imder  their  authority.'  This  juris- 
diction, as  explained  in  the  judiciary  act,  is  not  to  be  ex- 
ercised in  either  of  the  courts  of  the  United  States  in  any 
case  where  a  plain,  adequate,  and  complete  remedy  may  be 
had  at  law,^  but  this  enactment  is  declaratory  merely  of  the 
existing  law.^  It  has  also  been  said  that  the  practice  of  the 
English  High  Court  of  Chancery  forms  the  basis  of  the  equity 
practice  of  the  coiu-ts  of  the  United  States.*^ 

Not  only  are  both  the  principles  and  practice  of  the  High 
Court  of  Chancery  recognized  in  the  administration  of  equity 
in  the  federal  com-ts,  but  the  administration  of  chancery  doc- 
trines under  chancery  forms  is  uniform  throughout  the 
Union.  "At  the  time  when  the  Constitution  was  formed, 
this  distinction  between  law  and  equity  as  known  in  the 


1  Neves  ».  Scott,  13  Howard,  272; 
Boyle  V.  Zacharie,  6  Peters,  658;  Rob- 
inson V.  Campbell,  3  Wheat.  223; 
Noonan  v,  Lee,  2  Black,  509. 

*  Art.  III.,  sec.  2. 

'The  equity  jurisdiction  of  the 
federal  courts  is  derived  from  the 
federal  constitution  and  statutes 
and  is  like  unto  that  of  the  High 
Court  of  Chancery  in  England  at  the 
time  of  the  adoption  of  the  Judiciary 
Act  of  1789;  it  is  not  subject  to  limita^ 
tions  or  restraints  by  state  legislation 
giving  jurisdiction  to  state  courts  over 
similar  matters.  Waterman  v,  Canal- 
Louisiana  Bank  Co.,  215  U.  S.  43; 


McClellan  v.  Carland,  217  U.  S. 
281. 

«Act  of  1789,  §  Id;  1  Stat,  at 
Large,  82;  Revised  Statutes,  §723, 
p.  137;  Richardson  v.  Pa.  Coal  Co., 
203  Fed.  746. 

«Boyce  v,  Grundy,  3  Pet.  210; 
Oelrichs  v,  Spain,  15  WaU.  228; 
Grand  Chute  v.  Winegar,  15  Wall. 
376;  Hunt  v.  Danforth,  2  Curt.  692. 
See  Thompson  p.  R.  R.  Co.,  6  Wall. 
137;  Buzard  v.  Houston,  119  U.  S. 
352;  Smith  t;.  Am.  Nat.  Bank,  89  Fed. 
832. 

"  Smith  V,  Bumham,  2  Sum  612, 
625. 
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country  from  which  our  ancestors  came^  was  recognized 
by  the  Ck)nstitution ;  and  the  courts  of  the  United  States 
have  uniformly  held  that  the  rules  of  decision  in  equity  cases 
were  the  same  in  all  the  states,  and  they  are  the  equity  law 
which  we  derived  from  England."  ^  It  is,  moreover,  settled 
law  that  the  coiu-ts  of  the  United  States  do  not  lose  any  of 
their  equitable  jurisdiction  in  those  states  where  no  such 
courts  exist,  but,  on  the  contrary,  are  bound  to  administer 
equitable  remedies  in  cases  to  which  they  are  applicable, 
and  which  are  not  adapted  to  a  common-law  action.  Eq- 
uitable titles,  therefore,  though  allowed  to  be  set  up  in 
state  courts,  in  common-law  suits,  cannot  be  recognized  in 
such  suits  in  the  federal  courts.  They  must  be  made  the 
subject  of  suits  in  equity.* 

14.  Changes  of  Procedure  in  some  States. 

After  the  separation  of  the  American  colonies  from  the 
British  Crown,  the  constitutions  of  many  of  the  states  pro- 
vided for  the  establishment  of  courts  of  chancery,  after  the 
model  of  the  High  Comli  of  Chancery  in  England.'  Such 
was  the  case  in  New  York,  New  Jersey,  Maryland,  Delaware, 
South  Carolina,  and  also  Michigan. 

In  other  states,  as  in  Pennsylvania,  there  were  no  separate 
courts  of  chancery,  and  the  equity  powers  conferred  upon  the 
common-law  comlis  were  exceedingly  limited.  Changes  were, 
however,  made  from  time  to  time  in  most  of  the  states.  In 
1840  the  state  convention  which  revised  the  Constitution  of 
New  York  abolished  the  courts  of  chancery,  and  conferred 
upon  the  Supreme  Coiu't  a  general  jurisdiction  in  law  and 
equity;  while,  on  the  other  hand,  in  Pennsylvania  enlarged 

^Curtis  on  the  Jurisdiction  of  the  which  a  court  sitting  as  a  court  of 

United  States  Courts,  213;  Neves  v,  equity  reversed  its  own  judgment 

Scott,  13  How.  268.  given  as  a  court  o{  law.    See  Rawle's 

*  Ridings  v,  Johnson,  128  U.  S.  217.  Essay  on  Equity  in  Pennsylvania. 

'A  court  of  chancery  had  existed  Courts  of  chancery  had  also  existed 

far  a  short  time  in  Pennsylvania  be-  prior  to  the  Revolution  in  most  of 

tween  the  years  1720  and  1739.    See  the  colonies.    See  Laussat's  note  to 

article  by  Law.  Lewis,  Jr.,  in  Hist.  1  Fonblanque's  Equity,  13,  article  in 

Sec.  Mag.  for  July,  1881,  where  a  18  Am.  Law  Rev.  226,  and  Story's 

case  in  Chester  county  is  dted  in  Equity  Jurisprudence,  §  56. 
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equity  powers  were  conferred  upon  the  coiui»  in  obedience 
to  the  suggestions  contained  in  the  report  of  the  committee 
to  revise  the  civil  code,  made  in  1835. 

The  example  of  New  York,  in  abolishing  the  distinction 
between  legal  and  equitable  forms  of  action,  and  substituting 
a  general  form  of  civil  action  in  their  place,  has  been  followed 
by  very  many  of  the  western  states  of  the  Union,  and  even 
the  state  of  South  Carolina,  so  justly  celebrated  for  the  learn- 
ing and  ability  of  its  chancellors,  has  given  in  its  adherence  to 
the  new  system,  and  has  adopted  a  code  whereby  separate 
courts  of  equity  are  abolished,  and  all  civil  injuries  are  re- 
dressed by  one  form  of  action.^ 

But  even  in  those  states  where  this  sweeping  change  has 
been  effected  it  has  still  been  foimd  necessary  to  make  pro- 
visions for  certain  equitable  remedies,  the  absence  of  which 
would  inevitably  result  in  a  failure  of  justice  in  many  cases. 
Thus,  injimctions  and  writs  of  ne  exeat  are  issued,  specific 
performance  enforced,  and  receivers  appointed  upon  applica- 
tions not  made  according  to  the  course  and  practice  of 
chancery,  but  under  conmion-law  or  statutory  forms;  *  and 
relief  which  falls  under  the  quia  timet  jurisdiction  of  equity 
is  afforded  through  the  medium  of  a  petition  or  complaint. 


*  Ckxie  of  CivU  Procedure,  §  114. 

*This  is  the  case  in  California. 
Kerr's  Code  of  Civil  Procedure, 
§§  625  and  664;  New  York  Code  Civ. 
Proc.,  §  3339;  Ohio,  Page  and  Adams 
Annotated  General  Code,  §  11875; 
Missouri,  Revised  Statutes,  1909, 
§2512;  Kansas,  General  Statutes, 
§§5843,  6860;  Wisconsin  Statutes, 
Chapter  126,  §  2773;  Minnesota,  Gen. 
SUtutes,  §§  7888-7895;  Indiana, 
Bums'  Annotated  Statutes,  Arts.  42, 
47.  Even  in  Pennsylvania,  where 
the  doctrine  of  equitable  relief  under 
common-law  forms  is  most  firmly 
established,  complete  redress  is 
sometimes  only  attainable  by  bill  in 
chancery.  See  Treftz  v.  King,  74  Pa. 
350.    But  it  is  to  be  observed  that  in 


this  state,  the  equitable  jurisdiction 
is  not  general;  it  is  limited  to  cer- 
tain enumerated  subjects.  It  has, 
therefore,  been  recently  held  that  the 
jurisdiction  to  declare  a  marriage 
valid  or  void  by  reason  of  the  sanity 
or  lunacy  (as  the  case  may  be)  of  one 
of  the  contracting  parties,  while  ca- 
pable of  being  exercised  in  England, 
cannot,  not  having  been  conferred 
by  statute,  be  taken  advantage  of 
by  Pennsylvania  courts.  Pitcaim 
V.  Pitcaim,  201  Pa.  368.  It  is  more- 
over established  in  that  state,  for  the 
same  reason,  that  no  advisory  or  de- 
claratory jurisdiction  can  be  exer- 
cised by  its  courts.  Morton's  Estate, 
201  Pa.  269. 
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15.  Classification  of  States. 

In  considering  this  subject^  therefore^  the  states  of  the 
Union  may  be  conveniently  divided  into  three  groups  or 
classes. 

The  first  embraces  those  states  wherein  distinct  courts  of 
chancery  exist;  and  includes  New  Jersey,  Delaware,  Ten- 
nessee, Mississippi,  Alabama  and  Vermont. 

The  second  class  is  composed  of  those  states  wherein  chan- 
cery powers  are  exercised  by  judges  of  common-law  courts, 
but  according  to  the  course  and  practice  of  chancery.  These 
states  are  Maine,  New  Hampshire,  Massachusetts,  Rhode 
Island,  Pennsylvania,  Maryland,  Virginia,  West  Virginia, 
Illinois,  Florida,  Michigan,  Arkansas  and  Oregon. 

The  third  class  of  states  includes,  it  is  believed,  all  those 
which  have  not  been  mentioned  as  falling  within  the  other 
two  classes.  In  these  states  the  distinction  between  actions 
at  law  and  suits  in  equity  has  been  abolished;  but,  as  has  been 
ah-eady  stated,  certain  equitable  remedies  are  still  admin- 
istered under  the  statutory  form  of  the  civil  action. 

Whatever  modifications  have  been  introduced  by  statute 
into  the  forms  of  relief,  the  system  of  justice  which  is  admin- 
istered in  courts  of  equity  must,  of  necessity,  enter  into  the 
laws  of  every  civilized  state  whose  institutions  are  derived, 
directly  or  indirectly,  from  England;  and  no  state  in  the 
Union,  however  widely  it  may  depart  from  the  practice  of 
the  "Rr^Elifth  High  Court  of  Chancery,  can  discard  the  prin- 
ciples upon  which  its  extraordinary  jurisdiction  is  founded.^ 

^  See  German-American  TrdK  Co.  mon-law  suit,  conducted  on  equitable 

9.  ShancToaB,  147  Pa.  485,  for  an  ex-  principles,  failed,  and  a  resort  to  a 

ample  of  a  case  in  which  an  alUmpt  bill  in  chancery  was  necessary, 

to  get  an  equitable  relief  in  a  com-  * 
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16.  Three  great  divisions  of  Equity. 

It  is  trusted  that  the  sketch  afready  given  of  the  rise  of 
the  High  Court  of  Chancery  in  England,  and  of  the  reasons 
for  its  assuming  the  exercise, of  its  extraordinary  jurisdiction, 
has  made  it  apparent  that  the  subjects  or  heads  of  chancery 
jurisdiction  are  susceptible  of  division  into  three  general 
classes :  the  first  embracing  those  cases  in  which  common-law 
courts  do  not  recognize  a  title;  the  second,  those  in  which  the 
common-law  courts  do  not  recognize  a  right;  and  the  third, 
those  cases  in  which  the  common-law  courts  cannot  enforce 
a  right,  or  cannot  enforce  it  so  as  to  do  complete  and  exact 
justice.^ 

It  will  be  convenient  to  give  an  illustration  of  each  of  these 
general  subdivisions  of  equity. 

17.  Equitable  Titles;  Example. 

Equity  recognizes  titles  which  were  entirely  ignored  at 
conunon  law. 

1  See  Spence  £q.,  Part  II.,  Book  III.,  Chap.  1. 
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Thus^  for  example,  it  is  well  known  that  a  chose  in  action 
could  not  be  assigned  at  common  law.  The  assignee  had  no 
standing  whatever  in  a  common-law  court;  the  assignment 
was  null;  he  simply  took  no  title  whatever.  In  equity,  how- 
ever, whenever  the  assignment  was  founded  upon  a  valuable 
consideration,  and  when  it  would  therefore  be  unfair  to 
allow  a  person  to  pay  value  without  getting  a  substantial 
equivalent,  an  entirely  new  title  was  created,  distinct  from 
and  independent  of  the  legal  title,  which  still  remained  in 
existence,  but  was  held  by  the  assignor  solely  for  the  benefit 
of  the  assignee.  The  method  of  assertiug  this  equitable  title 
was  by  allowing  the  assignee  to  use  the  name  of  the  assignor 
in  an  action  at  law  to  recover  the  chose,  and  by  restraining 
the  latter  from  any  iuterference  in  this  suit.  If  the  assignor 
refused  to  allow  his  name  to  be  used,  or  any  other  reason 
existed  which  called  for  the  direct  interposition  of  chancery, 
the  assignee  was  entitled  to  file  a  bill  in  equity,  and  his  title 
to  the  chose  was  immediately  recognized  and  enforced.^ 

Here,  then,  is  a  case  in  which  equity  creates  and  enforces 
a  title  not  known  at  law. 

18.  Equitable  Rights;  Example. 

Again:  the  enjoyment,  devolution,  and  transmission  of 
legal  titles  are  sometimes  controlled  by  equitable  doctrines, 
so  that  the  rights  of  parties  thereto  may  be  very  different 
in  courts  of  equity  from  those  to  which  a  court  of  law  would 
give  effect.  For  instance,  a  guardian  purchases  property 
of  his  ward  the  day  after  the  latter  attains  his  majority. 
Here  is  a  transaction  by  which  the  legal  title  to  the  property 
passes,  and  after  which  the  rights  of  the  parties,  at  law,  are 
fixed.  But  equity  views  such  a  bargain  with  a  jealous  eye; 
and,  in  fact,  has  laid  down  the  imperative  rule  that  it  cannot 
stand  if  the  ward  within  a  reasonable  time  chooses  to  dis- 
aflSrm  it.  In  equity,  therefore,  the  ward  may  obtain  a 
restitution  of  the  property  (upon  the  return  of  the  considera- 
tion), not,  indeed,  because  in  chancery  any  new  title  is 
created,  but  because  by  the  application  of  an  equitable 

1  Trexier  v.  Kuntz,  36  Pa.  Sup.  353. 


30  GENERAL  OXJTLINB   OP  EQUITABLE   JURISDICTION.    [CH.  II. 

doctiine  the  legal  title  is  taken  away  from  the  person  who  at 
law  would  be  entitled  to  hold  it,  and  restored  to  him  who  in 
good  conscience  should  be  the  rightful  owner. 

19.  Equitable  Remedies;  Example. 

Of  the  third  general  class  of  cases  in  which  equity  affords 
relief — those,  namely,  in  which  a  court  of  law  recognizes  a 
right  but  cannot  enforce  it — in  other  words,  those  cases 
which  fall  under  the  head  of  equitable  remedies — the  doc- 
trine of  specific  performance  of  contracts  may  be  taken  as  an 
illustration.  At  law,  if  A.  sells  B.  a  piece  of  real  estate,  the 
legal  title  remains  in  the  former  until  a  deed  is  executed  and 
delivered ;  and  if  he  refuses  to  complete  the  sale,  no  power  at 
common  law  can  compel  him  to  convey.  B.'s  right  at  com- 
mon law  (supposing  the  contract  to  be  executed  in  such  a 
way  as  to  be  binding)  is  simply  a  right  of  action  on  the  con- 
tract by  which  damages  may  be  recovered.  Now,  even  if  the 
case  should  happen  to  be  one  in  which  B.  may  recover  dam- 
ages in  a  common-law  action  for  the  loss  of  his  bargain,*  it 
is  obvious  that  his  legal  remedy  is  nevertheless  wholly  in- 
adequate, and  affords  no  substantial  redress.  He  has  a  right 
to  the  property;  he  has  a  right  which  the  law  recognizes, 
because,  if  the  property  is  destroyed,  the  loss  falls  on  him; 
but  the  common  law  is  powerless  to  give  hiTn  the  thing 
itself  for  which  he  has  bargained;  it  can  only  give  hJTn 
damages. 

But  in  equity  he  has  complete  relief.  Upon  a  bill  being 
filed,  and  a  proper  case  made  out,  the  complainant  is  en- 
titled to  a  decree  that  the  defendant  do  convey  to  him  the 
property  in  question  on  or  before  a  certain  day;  and  if  the 
defendant  disobeys  the  decree,  his  compliance  therewith  is 
enforced  by  an  attachment — in  other  words,  he  is  committed 
to  prison  until  he  executes  the  deed. 

It  will  be  observed,  therefore,  that  the  general  field  of  the 
jurisdiction  of  courts  of  chancery  is  susceptible  of  three  great 

^  For  a  discussion  of  the  authorities      See  also  Bowser  v,  Cessna,  62  Pa.  148; 
upon  this  interesting  point,  see  1  Sug.      Thompson  v,  Sheplar,  72  Id.  160. 
V.  &  P.  542  (8th  Am.  ed.  by  Perkins). 
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divisions^  viz.,  I.  Equitable  Titles;  II.  Equitable  Rights,  or 
Equities;  and  III.  Equitable  Remedies. 

It  will  be  convenient,  however,  not  only  to  point  out  the 
above  general  subdivisions,  but  to  give  also  a  brief  summary, 
or,  as  it  were,  catalogue,  of  the  subjects  of  equitable  jurisdic- 
tion. 

20.  Subjects  of  Equitable  Jurisdiction;  Trusts. 

The  first  and  perhaps  the  most  important  of  these  subjects 
is  that  of  Trusts. 

A  Trust  is  the  beneficial  title  or  ownership  of  property  of 
which  the  legal  title  is  in  another.  The  person  in  whom  the 
legal  title  is  vested  is  called  the  trustee,  and  the  person  for 
whose  benefit  the  trust  exists  is  called  the  cestui  que  trust  So 
far  as  the  duties  of  the  trustee  are  concerned,  trusts  may  be 
divided  into  active  or  special,  and  passive  or  simple  trusts.^ 
An  active  trust  is  one  in  which  the  trustee  has  some  active 
duties  to  perform,  such  as  to  collect  the  rents  and  profits  of 
an  estate,  and  pay  the  net  income  to  a  married  woman  for  her 
separate  use;  or  to  pay  debts  or  legacies,  or  the  like.  A 
passive  trust  is  one  in  which  the  trustee  is  the  mere  holder 
of  the  legal  title,  which  he  is  compelled  to  convey  to  the  cestui 
que  trust  whenever  he  is  called  upon  to  do  so.  Trusts  are 
also  either  executed  or  executory.  An  executed  trust  is  one 
in  which  the  estates  and  interests  in  the  subject-matter  of 
the  trust  are  completely  lunited  and  defined  by  the  instru- 
ment creating  the  trust,  and  require  no  further  instruments 
to  complete  them.  An  executory  trust  is  where  the  instru- 
ment creating  the  trust  is  intended  to  be  provisional  only, 
and  further  conveyances  are  contemplated  in  accordance 
with  the  terms  of  the  trust,  and  whereby  the  same  may  be 
effectually  carried  out.^ 

Trusts  may  also  take  their  name  from  the  purposes  for 
which  they  are  created,  c.  g.,  trusts  may  be  either  private  or 
public  trusts;  they  may  be  either  trusts  lawful  or  trusts 
unlawful. 

The  division  of  trusts,  however,  which  is  generally  made 

'  Lewin  (12th  Eng.  ed.),  16.  >  Id.  127. 
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tor  the  purposes  of  a  treatise  on  equity,  is  one  based  upon  the 
manner  in  which  trusts  are  created,  and  it  is  plain  that  this 
may  be  in  one  of  two  ways — either,  first,  by  act  of  party,  or, 
second,  by  act  of  law.  Trusts,  as  respects  their  mode  of 
creation,  are  therefore  divisible  into  express  and  implied 
trusts;  and  implied  trusts  are  in  this  treatise  again  sub- 
divided into  resulting  trusts  and  constructive  trusts. 

Express  trusts,  as  a  general  rule,  may  be  created  by  parol ; 
and  no  particular  form  of  language  is  necessary,  but  any 
words  which  suflSciently  indicate  intention  will  be  competent 
to  create  a  trust.  Trusts  in  respect  to  real  estate  are,  how- 
ever, required  by  the  Statute  of  Frauds  in  England  to  be  in 
writing;  and  similar  statutes  have  been  passed  in  nearly 
all  of  the  United  States. 

Express  trusts  may  be  created  either  by  direct  fiduciary 
expressions,  or  by  precatory  words,  or  by  words  indicating 
that  a  power  is  to  be  used  in  trust. 

Of  trusts  by  direct  fiduciary  expressions  nothing  need,  at 
present,  be  said  in  explanation. 

Trusts  by  precatory  words  arise  where  a  testator  has  not 
used  words  of  direct  command,  but  expressions  of  entreaty 
or  recommendation,  which  are  construed,  for  the  purpose  of 
effectuating  intention,  to  be  equivalent  to  imperative  words. 

Powers  in  trust  are  those  powers,  the  exercise  of  which  is 
not  left  to  the  discretion  of  the  donee  of  the  power,  but  which 
are  considered  as  obligatory  because  they  are  to  be  exercisedj, 
for  the  benefit  of  some  third  persons,  and  the  duty  of  the 
donee  of  the  power  is  therefore  looked  upon  as  a  trust. 

A  resulting  trust  may  arise  in  several  ways,  one  of  the 
most  usual  being  where  a  purchase  is  made  and  the  money 
paid  by  one  man,  and  the  title  to  the  property  is  taken  in  the 
name  of  another.  Here  the  law  implies  a  trust,  on  the  part 
of  the  latter,  to  hold  the  legal  title  for  the  benefit  of  the  actual 
purchaser.  So,  too,  where  there  is  a  gift  by  will  to  trustees 
for  a  particular  purpose  which  fails,  a  trust  results  for  the 
benefit  of  the  heir-at-law  or  next  of  kin,  according  as  the 
gift  is  of  real  or  personal  estate.  The  other  cases  of  resulting 
trusts  are  those  in  which  the  trustee  or  other  fiduciary  buys 
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property  in  his  own  namCi  but  with  trust  funds — ^in  which 
case  a  trust  will  result  for  the  benefit  of  the  party  whose 
funds  are  thus  employed ;  and  where  a  conveyance  is  made 
¥Fithout  any  consideration,  and  it  appears  from  circumstances 
that  the  grantee  is  not  intended  to  take  beneficially^  the  rule 
then  being  that  a  trust  results  to  the  grantor. 

A  constructive  trust  may  arise  either  out  of  fraud  or  in  the 
absence  of  fraud.  The  most  numerous  cases  of  constructive 
trusts  are  those  which  spring  from  actual  or  presumptive 
fraud,  and  will  be  treated  of  under  that  head  of  equitable 
relief.  A  trust  which  arises  from  actual  fraud  is  where  (for 
example)  a  conveyance  is  obtained  by  direct  deceit  or  mis- 
representation. In  such  a  case,  equity  affords  redress  by 
treating  the  wrongdoer  as  a  trustee  of  the  legal  title  of  the 
property,  for  the  benefit  of  the  injured  party,  and  directing 
a  conveyance. 

Presmnptive  fraud  is  where  the  law  supposes  that  a  trans- 
action is  fraudulent  from  the  mere  circumstance  of  the  rela- 
tions of  the  parties  or  the  nature  of  the  transaction,  without 
any  proof  of  actual  deceit.  Thus  a  bargain  between  a  solic- 
itor and  client,  a  guardian  and  ward,  a  parent  and  child,  a 
trustee  and  cestui  que  trust,  or  any  other  two  persons  standing 
in  a  confidential  or  gt^o^^-confidential  relation,  touching  the 
subject-matter  as  to  which  the  fiduciary  relation  exists, 
will  be  set  aside  at  the  option  of  the  client,  ward,  child,  or 
cestui  que  trust,  as  the  case  may  be,  unless  the  entire  fairness 
of  the  transaction  is  abimdantly  proved.  In  this  case,  also, 
equity  uses  the  theory  of  a  trust  for  the  purpose  of  effecting 
relief,  in  the  same  way  as  in  cases  of  actual  fraud. 

A  constructive  trust,  in  the  absence  of  fraud,  may  arise  in 
several  ways.  Thus  where  a  person  acquires  trust  property 
without  notice  of  the  trust,  but  without  having  paid  any 
value  for  it,  he  is  not  entitled  to  hold  it  discharged  of  the 
trust,  but  is  looked  upon  in  equity  in  the  same  light  as  a 
trustee,  and  is  compelled  to  convey  or  otherwise  dispose  of 
the  property  accordingly.  Another  common  instance  of 
constructive  trusts  occurs  in  the  renewal  of  leases;  the  rule 
being  that  if  a  trustee  or  executor,  or  even  an  executor  de  son 
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tort,  renew  a  lease  in  his  own  name,  he  will  be  deemed,  in 
equity,  a  trustee  for  those  interested  in  the  original  term.^ 

Another  instance  of  a  constructive  trust  in  the  absence  of 
fraud  is  where  a  binding  contract  is  made  for  the  sale  of  real 
estate.  In  such  a  case,  before  the  conveyance  is  executed, 
equity  treats  the  vendor  as  a  trustee  of  the  land  for  the 
benefit  of  the  vendee,  and  the  latter  as  a  trustee  of  the 
purchase-money  for  the  benefit  of  the  former.  This  doctrine 
is  properly  a  branch  of  the  subject  of  specific  performance, 
and  will  be  treated  of  under  that  head. 

Having  noticed  the  manner  in  which  trusts  are  caUed  into 
being,  the  next  thing  to  be  considered  is  "for  what  purposes 
are  trusts  usually  created?  "  One  of  the  most  frequent  and 
important  of  these  purposes  is  to  secure  the  property  of 
married  women;  and  this  is  effected  by  a  gift  to  her  sole  and 
separate  use.  The  separate  use  is  a  creature  of  equity;  and 
is,  perhaps,  one  of  the  best  illustrations  which  could  be  given 
of  the  manner  in  which  chancery  courts,  in  certain  cases, 
depart  from  the  rules  of  common  law.  By  the  latter,  a  hus- 
band was  entitled  to  all  his  wife's  personalty  in  possession; 
to  her  choses  in  action,  if  he  chose  to  reduce  them  into  posses- 
sion, or  (as  the  rule  is  sometimes  held)  convert  them  to  his 
use ;  and  to  a  life  estate  in  her  realty.  Equity,  for  the  benefit 
of  married  women,  allows  gifts  to  be  made  to  her  by  which 
her  husband  may  be  deprived  of  all  these  rights. 

By  conveying  the  estate  to  a  trustee  for  the  sole  and  sep- 
arate use  of  a  married  woman,  the  corpus  of  the  estate  may 
be  secured  from  any  control  of  the  husband,  or  from  any 
liability  to  his  debts,  and  the  income  paid  directly  to  the 
wife.  In  England,  and  in  some  of  the  states  of  the  Union, 
the  wife  has  the  same  control  over  the  separate  estate 
(unless  expressly  restrained)  as  she  would  have  if  unmarried. 
In  other  states  she  has  only  those  powers  which  are 
conferred  upon  her  by  the  instrument  creating  the 
estate. 

The  descent  and  distribution  of  separate  use  estates  are 
the  same  as  those  of  legal  estates,  except  (of  course)  where 

1  Lewin  (12th  Eng.  ed.),  201. 
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differences  are  made  by  statute;  and  this  rule  indeed  applies 
to  all  equitable  estates,  with  the  qualification  that  a  woman 
is  not  dowable  out  of  an  equitable  estate,  although  a  man 
is  entitled  to  his  tenancy  by  the  curtesy. 

Connected  with  the  subject  of  a  married  woman's  eq- 
uitable separate  estate  is  what  is  known  as  her  equity  to  a 
settlement.  This  arises  when  a  husband  is  obliged  to  go  into 
a  court  of  chancery  for  the  purpose  of  reducing  his  wife's 
chases  in  action  to  possession;  or  getting  in  any  property 
that  belongs  to  her.  In  such  a  case,  the  court  refuses  to  aid 
the  husband,  except  upon  the  terms  of  making  a  reasonable 
settlement  upon  the  wife  out  of  the  property. 

Gifts  directly  from  the  husband  to  the  wife  will  also 
require  notice  imder  this  head — ^as  these  gifts  are  void  at 
law,  and  are  upheld  by  virtue  of  equitable  doctrines 
only. 

Another  important  class  of  trusts  is  that  for  charitable 
pmposes.  These  trusts  are  of  a  public  nature,  and  differ 
from  other  trusts  in  several  important  particulars,  among 
which  two  may  be  especially  mentioned,  viz.,  first,  that 
charitable  trusts  do  not  require  such  a  d^ree  of  certainty 
iQ  the  description  of  the  beneficiaries  as  is  requisite  in  an 
ordinary  private  trust;  and,  secondly,  such  trusts  are  not 
subject  to  the  ordinary  rules  in  relation  to  perpetuities. 
They  depend  very  much  in  England,  and  in  many  of  the 
United  States,  upon  a  statute  passed  in  the  reign  of  Queen 
Elizabeth,  and  constitute  an  important  branch  of  equitable 
jurisdiction. 

A  court  of  chancery  always  exercises  a  supervision  and 
control  over  trustees  in  the  administration  of  their  trusts. 
Any  trustee  is  entitled  to  come  into  court  for  advice  or 
assistance,  or  for  the  purpose  (in  a  proper  case)  of  being  dis- 
charged ;  and  any  cestui  que  trust  may  invoke  the  interposition 
of  the  chancellor  in  cases  of  breach  or  abuse  of  the  trust,  or 
to  have  a  vacancy  in  the  oflSce  of  trustee  supplied. 

The  duties  of  trustees,  of  course,  vary  with  the  character 
of  the  trust  and  the  nature  of  the  subject-matter  thereof. 
They  may  be  said  to  be  summed  up  in  the  duty  faithfully 
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to  attend  to  the  interests  of  the  cestui  que  trust,  and  to  ab- 
stain from  making  any  use  of  the  trust  property  for  the 
trustee's  own  benefit. 

Trustees,  accordmg  to  the  English  rule,  are  not  entitled 
to  compensation;  but  in  this  coimtry  the  law  is  generally 
otherwise. 

21.  Mortgages. 

The  case  of  Mortgages  is  the  next  head  of  jurisdiction  in 
which  an  independent  title  is  created  and  recognized  in 
equity.  A  mortgage  is  a  conveyance  of  real  estate  to  secure 
a  debt  due  by  the  mortgagor  (the  party  who  executes  the 
conveyance)  to  the  mortgagee  (the  party  to  whom  the  con- 
veyance is  made),  coupled  with  a  clause  of  defeasance  by 
which  upon  the  payment  of  the  debt  on  a  day  specified,  the 
title  to  the  property  revests  in  the  mortgagor.  At  law,  if 
the  day  for  payment  passed  by,  the  estate  became  absolute 
in  the  mortgagee,  and  the  mortgagor's  title  was  wholly  gone. 
Equity,  however,  stepped  into  his  relief,  and  recognized  a 
title  still  existing  in  the  mortgagor,  whereby  he  was  allowed 
a  right  to  redeem  the  mortgaged  property  on  any  subsequent 
day  by  paying  the  debt  with  interest.  This  is  called  the 
mortgagor's  "equity  of  redemption,"  a  right  which  is  now 
inseparably  connected  with  every  mortgage. 

On  the  other  hand,  equity  gives  a  remedy,  unknown  to  the 
common  law,  by  allowing  the  mortgagee  to  foreclose  (as  it  is 
called)  this  equity  of  redemption.  In  a  foreclosure  suit  a  de- 
cree is  entered  whereby  another  day  is  fixed  for  redemption; 
and  if  the  mortgagor  does  not  take  advantage  of  the  new 
opportimity  thus  afforded  him,  his  right  is  forever  gone.  The 
existence  of  the  relation  between  a  mortgagor  and  mortgi^ee 
(which  relation  is  a  peculiar  one)  produces  certain  con- 
sequences which  will  be  noticed  in  the  proper  place. 

22.  Assignments. 

The  last  equitable  title  is  that  which  grows  out  of  the  as- 
signment of  choses  in  action,  which  species  of  property  could 
not  be  transferred  at  law,  but  assignments  of  which  are  up- 
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held  in  equity  when  they  are  made  for  a  valuable  considera- 
tion and  do  not  contravene  any  rule  of  public  policy.  In 
this  case,  as  in  that  of  trusts,  equity  creates  a  new  title,  co- 
existent with  the  legal  title,  and  which  (as  has  been  already 
explained)  will  be  enforced  either  by  compelling  the  assignor 
to  allow  the  assignee  to  use  his  name  in  an  action  at  law,  or 
by  affording  direct  relief  by  bill  in  equity  when  any  difficulty 
in  bringing  the  legal  action  exists.  By  such  assignments,  not 
only  choses  in  action,  but  expectancies,  contingent  interests, 
and  property  to  be  created  or  acquired  in  the  future  may  be 
transferred,  and  the  title  thus  acquired  will  be  recognized 
and  protected  by  chancery  courts. 


23.  Accident  and 

Besides  creating  new  titles,  independent  of  legal  owner- 
ship, equity  also  affords  reUef  by  setting  up  and  enforcing 
equitable  rights  in  regard  to  existing  legal  titles.  This  is 
done  by  virtue  of  certain  doctrines  by  which  common-law 
rights  of  enjoyment  are  modified  or  controlled.  The  first 
of  these  equities  which  will  be  noticed  are  those  of  Accident 
and  Mistake. 

The  relief  afforded  imder  the  head  of  Accident  springs 
from  the  ancient  jurisdiction  of  the  coiui;  of  chancery  in  what 
were  known  as  "cases  of  extremity.''  It  is  now  exercised 
principally  in  three  cases:  first,  in  that  of  lost  instruments; 
secondly,  in  that  of  defective  execution  of  powers;  and, 
thirdly,  in  the  case  of  penalties  and  forfeitures. 

The  jurisdiction  of  equity  in  cases  of  Mistake  grew  out  of 
the  great  credit  which  common-law  courts  gave  to  a  sealed 
instrument,  and  to  the  inability  of  these  courts  to  afford  an 
adequate  redress  in  all  cases  of  mistake. 

Mistakes  are  of  two  kinds,  mistakes  of  law  and  mistakes  of 
fact.  As  a  general  rule,  mistakes  of  law  cannot  be  relieved 
against  even  in  equity;  although  the  tendency  is  to  grant 
relief  in  all  cases  in  which  there  exists  any  element  of  mis- 
representation or  even  siuprise;  but  for  mistakes  of  fact,  if 
mutual,  material,  and  not  induced  by  negligence,  relief  may 
be  had  upon  a  proper  case  being  shown.    Such  relief  is  often 
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administered  when  powers  are  defectively  executed  throu^ 
mistake. 

24.  Fraud — ^Division  of  Fraud. 

The  next  equitable  rights  which  will  require  notice  are 
those  which  grow  out  of  Fraud. 

Fraud,  indeed,  vitiates  transactions  at  law  as  well  as  in 
equity;  but  the  jurisdiction  of  chancery  is  superior  to  that 
at  common  law,  for  two  reasons — ^first,  because  in  equity 
fraud  has  a  more  extensive  signification  than  at  law;  and, 
secondly,  because  the  relief  afforded  is  much  more  complete. 

It  is,  however,  frequently  difficult  to  say  with  precision 
what  cases  fall  under  the  head  of  fraud  as  a  distinct  ground 
for  relief  in  equity,  because  fraud  so  often  exists  in  connec- 
tion with  other  reasons  for  the  assistance  of  a  chancellor  that 
it  is  hard  to  determine  on  what  particular  basis  the  relief  is 
afforded.  Thus,  as  we  have  seen,  certain  kinds  of  construc- 
tive trusts  are  based  upon  fraud;  in  other  words,  equity 
considers  that,  in  consequence  of  certain  fraudulent  conduct, 
the  relationship  of  trustee  and  cestui  que  trust  is  called  into 
being,  and  the  rights  of  the  parties  are  determined  upon  the 
footing  of  that  relation.  The  ground  of  relief,  therefore,  is 
both  fraud  and  trust.  So,  also,  certain  equitable  remedies 
are  founded  upon  the  idea  of  doing  complete  justice  in  cases 
of  fraud.  Thus,  if  a  person  has  been  fraudulently  induced  to 
sign  a  bond,  equity  will  not  compel  the  obligor  to  wait  until 
an  action  at  law  is  brought  thereon,  and  then  make  defence, 
but  will  afford  relief,  not  only  complete,  but  also  intmiediate, 
by  directing  the  fraudulent  instrument  to  be  dehvered  up 
and  cancelled.  It  will  be  seen,  thierefore,  that  this  subject 
of  fraud  not  only  furnishes  ground  for  relief  at  law,  but  also 
runs  into  at  least  two  other  distinct  heads  of  equity. 

There  are,  however,  certain  classes  of  cases  in  which  fraud 
alone  gives  jurisdiction,  and  it  has,  therefore,  been  ordinarily 
considered  as  one  of  the  special  heads  of  the  jurisdiction  of  a 
court  of  chancery,  and  will  accordingly  be  so  treated  in  this 
work. 

Another  and  very  important  reason  for  so  treating  it  is  the 
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fact  that  in  many  states  of  the  Union  it  is  made  one  of  the 
cases  in  which  equity  powers  are  granted  to  the  courts.  In 
those  states^  therefore,  where  these  powers  are  not  general, 
but  limited,  it  is  necessarily  of  no  little  consequence  to  deter- 
mine exactly  what  is  meant  by  the  language  of  the  statute, 
and  therefore  to  know  what  is  the  nature  and  what  the 
bounds  of  chancery  jurisdiction  on  this  subject. 

Fraud  has  been  divided,  according  to  the  classification  of 
Lord  Hardwicke  in  Chesterfield  v.  Janssen,*  for  the  purpose  of 
convenient  consideration,  into  four  classes,  viz.,  1.  Fraud 
arising  from  the  facts  and  circumstances  of  imposition;  2. 
Fraud  arising  from  the  intrinsic  matter  of  the  bargain  itself; 
3.  Fraud  presumed  from  the  circumstances  and  condition  of 
the  parties  contracting;  4.  Fraud  affecting  third  persons 
not  parties  to  the  transaction.  This  classification  has  been 
adopted  in  the  present  treatise. 

26.  Notice;  Estoppel;  Election. 

Growing  out  of  the  general  subject  of  fraud  is  that  of  No- 
tice, which  embraces  also  the  subordinate  equities  of  bona 
fide  purchasers,  and  the  application  of  purchase-money. 
Notice  is  a  doctrine  which  is  recognized  for  the  piupose  of 
protecting  equitable  titles.  At  common  law  the  purchaser  of 
a  legal  title  acquired  the  absolute  property  in  the  subject. 
In  equity,  however,  if  he  has  notice  of  an  equitable  title,  he 
will  be  considered  as  a  trustee  of  the  legal  title  for  the  benefit 
of  the  equitable  owner.  On  the  other  hand,  want  of  notice 
may  be  a  protection  to  a  purchaser  against  the  assertion  of 
an  equitable  right.  In  such  a  case  he  sets  up  the  plea  of  being 
a  bona  fide  purchaser  for  a  valuable  consideration  without 
notice ;  and  is  thereupon  entitled  to  the  favorable  considera- 
tion of  a  court  of  chancery. 

Notice  may  be  of  two  kinds :  first,  actual;  and  second,  con- 
structive; and  actual  notice  may  again  be  divided  into  direct  or 
positive  notice,  and  indirect,  implied,  or  presumptive  notice. 
The  doctrine  of  lis  pendens  is  akin  to  but  not  founded  on  the 
same  reason  as  that  of  notice,  and  will  be  treated  of  under  the 

1 1  Atk.  301;  2  Ves.  125;  1  Lead.  Cas.  Eq.  *541  (773,  4Ui  Am.  ed.). 
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same  head.  It  is  (stated  briefly)  a  principle  by  which  a  suit 
in  chancery,  duly  prosecuted  in  good  faith  and  followed  by  a 
decree,  is  held  to  bind  every  person  who  acquires  from  a 
defendant  pendente  lite  an  interest  in  the  subject-matter  of 
the  litigation,  and  so  that  such  person  takes  subject  to  the 
legal  and  equitable  rights  of  the  plaintiff,  as  charged  in  the 
bill  and  estabUshed  by  the  decree. 

Anotheit  equity  springs,  also,  from  the  general  head  of 
Fraud,  but  requires  a  separate  consideration,  that,  namely, 
of  Estoppel.  Estoppel  is  the  agency  of  the  law  by  which 
evidence  to  controvert  the  truth  of  certain  indisputable 
admissions  is  excluded.^  Estoppels,  in  general,  may  arise 
either  by  matter  of  record,  of  deed,  or  in  pais.  Equitable 
estoppels  fall  under  the  last  class,  and  they  grow  out  of 
representations  which,  after  they  are  made,  cannot  be  de- 
nied, but. must  be  adhered  to  by  the  party  making  them. 
The  representation  which  will  operate  as  an  estoppel  must 
be  one  that  is  either  a  suggestion  of  falsehood,  or  a  conceal- 
ment of  truth  when  there  is  a  duty  to  speak;  it  is  always 
external  to  the  transaction ;  and  it  may  take  place  either  in  a 
transaction  effected  between  the  party  alleging  the  estoppel 
and  the  party  estopped,  or  in  one  between  the  party  alleging 
the  estoppel  and  some  third  party. 

Somewhat  akin  to  the  doctrine  of  estoppel,  and  therefore 
properly  to  be  considered  in  immediate  juxtaposition,  is  the 
doctrine  of  Election,  by  which  a  party  is  compelled  to  choose 
between  inconsistent  benefits,  and  is  precluded  (after  having 
once  exercised  his  choice)  from  insisting  upon  rights  which 
he  would  otherwise  be  perfectly  free  to  assert.  Thus,  if  a 
testator  gives  money  or  land  to  A.,  and,  by  the  same  will, 
gives  something  of  A.'s  to  B.,  here  A.  must  elect  either  to  give 
effect  to  the  will  by  allowing  B.  to  have  the  property  which 
the  testator  intended  should  go  to  him,  or  to  assert  his  right 
to  his  own  property,  in  which  case  he  must  make  good  its 
value  (out  of  the  gift  to  himself)  to  the  disappointed  ben- 
eficiary. An  election  may  be  either  express  or  implied.  In 
order  that  the  doctrine  may  be  called  into  play  it  is  nec- 

^  Bigdow  on  Estoppel,  page  489  et  seq  (6th  edition). 
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essary  that  the  testator  should  affect  to  dispose  of  property 
which  is  not  his  own,  and  should  also  make  a  valid  gift  of  his 
own  property;  and  it  is  further  requisite  that  the  two-fold 
gift  should  be  made  by  the  same  instrument.  In  order  to 
make  a  valid  election  the  party  electing  must  have  adequate 
information  in  regard  to  the  values  of  the  two  pieces  of 
property  between  which  he  is  to  choose;  and  he  is  entitled 
to  the  assistance  of  the  court  for  the  purpose  of  determining 
the  values.  As  a  general  rule,  an  election  can  be  made  only 
by  persons  aui  juris,  but  a  court  of  equity  will  sometimes 
elect  for  the  benefit  of  a  feme  covert  or  an  infant. 

26.  Conversion. 

The  next  equity  which  will  be  considered  is  that  of  Con- 
version^ by  which  is  meant  a  change  of  property  from  real 
mto  personal,  or  from  personal  into  real,  not  actually  taking 
place,  but  presumed  to  exist  only  by  construction  or  intend- 
ment of  equity.  This  result  may  happen  mider  a  will,  or 
by  an  instrument  irUer  vivos.  A  devise  of  land  to  trustees, 
with  imperative  directions  to  sell  and  divide  the  proceeds 
between  certain  persons,  would  be  an  illustration  of  a  con- 
version under  a  will ;  a  binding  contract  for  the  sale  of  realty 
would  be  an  example  of  the  application  of  the  same  doctrine 
to  a  transaction  inter  vivos.  In  both  cases  the  land  would, 
in  the  eye  of  equity,  be  considered,  for  certain  purposes  of 
devolution,  turned  into  money  from  the  date  of  the  death  of 
the  testator  in  the  one  case,  and  from  the  date  of  the  con- 
tract in  the  other;  and  in  the  event  of  the  death  of  the  bene- 
ficiary or  the  vendor,  would  be  distributable  as  personalty 
to  the  next  of  kin,  and  would  not  descend  to  the  heir  as  real 
estate. 

To  effect  a  conversion  by  will  it  is  generally  necessary  that 
the  words  be  imperative;  and  by  contract,  that  its  terms 
should  be  binding.  Certain  exceptions,  however,  to  these 
general  rules  may  occasionally  occur. 

The  purposes  for  which  a  conversion  is  designed  sometimes 
wholly  or  partially  fail,  and  interesting  questions  then  arise 
as  to  the  effect  of  this  failure  upon  the  subsequent  devolution 
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of  the  estate.  When  the  failure  is  total  the  rule  is  very  simple, 
as  no  conversion  then  takes  place.  In  cases,  however,  of 
partial  failure,  the  rules  are  more  difficult  of  application,  and 
cannot  be  condensed  in  a  brief  synopsis. 

The  parties  interested  in  an  estate  directed  to  be  converted 
may,  if  they  all  concur,  elect  to  take  it  in  its  present  and  not 
in  its  changed  state.  By  such  an  election  there  is  effected 
what  is  called  a  re-conversion,  by  which  the  property  is  con- 
sidered as  retained  in  its  actual  condition,  and  is  transferable 
and  descendible  accordingly.  Re-conversion  may  sometimes, 
also,  be  effected  by  operation  of  law. 

27.  Adjustment;  and  herein  of  Set-Off,  Contribution,  Sub- 
rogation, Exoneration,  Marshalling. 

The  next  class  of  equitable  rights  which  will  require  con- 
sideration embraces  those  which  may  be  comprehended 
under  the  general  head  of  Adjustment,  and  which  includes 
the  subordinate  heads  of  Set-off,  Contribution,  Exoneration, 
Subrogation,  and  Marshalling.  These  equities  are  called 
into  play  for  the  purpose  of  securing  the  orderly  and  equi- 
table adjustment  of  liabihties  against  the  parties  by  whom, 
and  in  favor  of  those  to  whom,  they  are  justly  due;  and  they 
all  depend  upon  the  general  equitable  principle  that  burdens 
ought  to  be  thrown  upon  those  who  should  justly  bear  them, 
but  only  in  their  due  proportion  and  in  their  proper  order, 
and  that  benefits  should  be  secured  to  those  who  are  of  right 
entitled  thereto,  with  a  just  regard  to  the  rights  of  others. 

The  right  of  Set-off,  although  it  is  a  right  of  equitable 
origin,  has,  nevertheless,  been  so  effectually  introduced  by 
statute  both  in  England  and  in  this  country,  that  the  occa- 
sions for  its  appUcation  by  courts  of  chancery  are  exceedingly 
rare.  Mere  matters  of  set-off  will  not  give  the  court  juris- 
diction, for  such  rights  can  be  effectually  tried  at  law;  but 
where  there  is  anything  peculiar  in  the  case,  so  as  to  render 
it  impossible  for  exact  justice  to  be  done  by  a  court  of  law 
under  the  statutes,  a  court  of  chancery  will  afford  relief 
through  the  medium  of  an  equitable  set-off.* 

^  Porter  v.  Rosemao,  165  Ind.  260. 
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The  equity  of  Contribution  arises  when  one  of  several  par- 
ties, who  are  liable  to  a  common  debt  or  obligation,  dischafges 
the  same  for  the  benefit  of  all.  In  such  a  case  he  has  a  right  to 
call  upon  his  co-debtors  for  contribution.  This  right  is  most 
frequently  exercised  in  the  case  of  sureties;  as  is  also  the 
equity  of  Exoneration,  which  is  a  right  of  a  person  secondarily 
liable  to  call  upon  the  party  primarily  liable,  to  discharge 
the  debt,  or  to  reimburse  him  if  he  has  paid  it. 

The  case  of  suretyship,  however,  is  but  an  illustration  of 
both  of  these  rights;  and  the  same  equities  are  applicable  to 
other  relations  out  of  which  joint  or  successive  liabilities 
have  sprung. 

The  right  of  Subrogation  is  an  auxiliary  equity,  called 
into  existence  for  the  purpose  of  enabling  a  party  secondarily 
liable,  but  who  has  paid  the  debt,  to  reap  the  benefit  of  any 
securities  which  the  creditor  may  hold  against  the  principal 
debtor,  and  by  the  use  of  which  the  party  paying  may  thus 
be  made  whole.*  Thus  a  surety  who  pays  a  debt  which  has 
been  reduced  to  judgment  is  entitled  to  have  the  judgment 
kept  alive  for  his  benefit,  and  to  enjoy,  as  against  the  princi- 
pal debtor,  the  advantages  which  could  have  been  claimed 
by  the  judgment-creditor. 

None  of  these  equities  is  foimded  upon  contract,  but 
upon  general  principles  of  equity,  and,  being  all  rights  of  a 
purely  equitable  natm-e,  they  are  subject  to  the  general 
qualification  by  which  the  exercise  of  all  such  rights  is  con- 
trolled, viz.,  that  they  must  not  be  asserted  in  such  a  way,  or 
under  such  circumstances,  as  to  do  violence  to  the  rights  and 
equities  of  other  parties. 

The  doctrine  of  Marshalling  grows  out  of  the  principle 
that  a  party  having  two  funds  to  satisfy  his  demand  shall 
not,  by  his  election,  disappoint  a  party  who  has  only  one 
fund.*  Thus,  a  person  who  has  a  mortgage  on  two  parcels 
of  land  ought  not,  in  fairness,  to  resort  in  the  first  instance 
to  the  parcel  upon  which  there  also  happens  to  be  a  junior 
mortgage  which  is  not  otherwise  secured ;  for  in  so  doing  the 

'  Forest  Oil  CoJa  Appeals,  IIS  Pa.         *  Approved  in  Bank  of  Commeroe 
145.  V.  First  Nat.  Bank,  150  Ind.  590. 
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of  the  estate.  When  the  failure  is  total  the  rule  is  very  simple, 
as  no  conversion  then  takes  place.  In  cases,  however,  of 
partial  failure,  the  rules  are  more  difficult  of  application,  and 
cannot  be  condensed  in  a  brief  synopsis. 

The  parties  interested  in  an  estate  directed  to  be  converted 
may,  if  they  all  concur,  elect  to  take  it  in  its  present  and  not 
in  its  changed  state.  By  such  an  election  there  is  effected 
what  is  called  a  re-conversion,  by  which  the  property  is  con- 
sidered as  retained  in  its  actual  condition,  and  is  transferable 
and  descendible  accordingly.  Re-conversion  may  sometimes, 
also,  be  effected  by  operation  of  law. 

27.  Adjustment;  and  herein  of  Set-Off,  Contribution,  Sub- 
rogation, Exoneration,  Marshalling. 

The  next  class  of  equitable  rights  which  will  require  con- 
sideration embraces  those  which  may  be  comprehended 
under  the  general  head  of  Adjustment,  and  which  includes 
the  subordinate  heads  of  Set-off,  Contribution,  Exoneration, 
Subrogation,  and  Marshalling.  These  equities  are  called 
into  play  for  the  purpose  of  securing  the  orderly  and  equi- 
table adjustment  of  liabilities  against  the  parties  by  whom, 
and  in  favor  of  those  to  whom,  they  are  justly  due ;  and  they 
all  depend  upon  the  general  equitable  principle  that  burdens 
ought  to  be  thrown  upon  those  who  should  justly  bear  them, 
but  only  in  their  due  proportion  and  in  their  proper  order, 
and  that  benefits  should  be  secured  to  those  who  are  of  right 
entitled  thereto,  with  a  just  regard  to  the  rights  of  others. 

The  right  of  Set-off,  although  it  is  a  right  of  equitable 
origin,  has,  nevertheless,  been  so  effectually  introduced  by 
statute  both  in  England  and  in  this  country,  that  the  occa- 
sions for  its  application  by  courts  of  chancery  are  exceedingly 
rare.  Mere  matters  of  set-off  will  not  give  the  court  juris- 
diction, for  such  rights  can  be  effectually  tried  at  law;  but 
where  there  is  anything  peculiar  in  the  case,  so  as  to  render 
it  impossible  for  exact  justice  to  be  done  by  a  court  of  law 
under  the  statutes,  a  court  of  chancery  will  afford  relief 
through  the  medium  of  an  equitable  set-off.^ 

^  Porter  v.  Rosemao,  165  Ind.  260. 
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The  equity  of  Contribution  arises  when  one  of  several  par- 
ties, who  are  liable  to  a  common  debt  or  obligation,  dischaiges 
the  same  for  the  benefit  of  all.  In  such  a  case  he  has  a  right  to 
call  upon  his  co-debtors  for  contribution.  This  right  is  most 
frequently  exercised  in  the  case  of  sureties;  as  is  also  the 
equity  of  Exoneration,  which  is  a  right  of  a  person  secondarily 
liable  to  call  upon  the  party  primarily  liable,  to  discharge 
the  debt,  or  to  reimburse  him  if  he  has  paid  it. 

The  case  of  suretyship,  however,  is  but  an  illustration  of 
both  of  these  rights;  and  the  same  equities  are  applicable  to 
other  relations  out  of  which  joint  or  successive  liabilities 
have  sprung. 

The  right  of  Subrogation  is  an  auxiUary  equity,  called 
into  existence  for  the  purpose  of  enabling  a  party  secondarily 
liable,  but  who  has  paid  the  debt,  to  reap  the  benefit  of  any 
securities  which  the  creditor  may  hold  against  the  principal 
debtor,  and  by  the  use  of  which  the  party  paying  may  thus 
be  made  whole.*  Thus  a  surety  who  pays  a  debt  which  has 
been  reduced  to  judgment  is  entitled  to  have  the  judgment 
kept  alive  for  his  benefit,  and  to  enjoy,  as  against  the  princi- 
pal debtor,  the  advantages  which  could  have  been  claimed 
by  the  judgment-creditor. 

None  of  these  equities  is  foimded  upon  contract,  but 
upon  general  principles  of  equity,  and,  being  all  rights  of  a 
purely  equitable  nature,  they  are  subject  to  the  general 
qualification  by  which  the  exercise  of  all  such  rights  is  con- 
trolled, viz.,  that  they  must  not  be  asserted  in  such  a  way,  or 
under  such  circumstances,  as  to  do  violence  to  the  rights  and 
equities  of  other  parties. 

The  doctrine  of  Marshalling  grows  out  of  the  principle 
that  a  party  having  two  funds  to  satisfy  his  demand  shall 
not,  by  his  election,  disappoint  a  party  who  has  only  one 
fund.^  Thus,  a  person  who  has  a  mortgage  on  two  parcels 
of  land  ought  not,  in  fairness,  to  resort  m  the  first  instance 
to  the  parcel  upon  which  there  also  happens  to  be  a  jimior 
mortgage  which  is  not  otherwise  secured;  for  in  so  doing  the 

^  Forest  Oil  Co.'s  Appeals,  118  Pa.  *  Approved  in  Bank  of  Commerce 
145.  V.  First  Nat.  Bank,  150  Ind.  590. 
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junior  mortgagee  might  be  altogether  cut  out.  Equity, 
however,  is  loath  to  interfere  with  the  rights  of  a  creditor  to 
enforce  payment  out  of  any  of  his  securities,  and  therefore 
the  remedy  usually  afforded  to  the  junior  disappointed 
mortgagee  is  to  substitute  him  to  the  rights  of  the  paramount 
mortgagee  as  against  the  other  property. 

The  doctrine  of  Marshalling  is  applied  in  the  administra- 
tion of  estates  of  debtors  both  during  their  lifetime  and  after 
their  death;  although  in  this  coimtry  the  necessity  for  its 
application  to  the  estates  of  decedents  has  been  very  much 
lessened  by  the  numerous  legislative  enactments  whereby 
the  distribution  of  the  assets  of  a  deceased  debtor  is  regulated 
and  controlled. 

28.  Equitable  Liens. 

The  last  equitable  rights  which  will  be  noticed  are  Liens. 
A  lien  is  a  right  at  common  law;  but  it  is  a  right  which  is 
inseparable  from  the  possession  of  the  article  on  which  the 
lien  is  clauned  to  exist. 

In  equity,  however,  a  lien  may  exist  altogether  independ- 
ently of  possession,  and  under  circumstances  which  would  give 
the  party  no  common-law  right  at  all.  There  are  several 
of  these  equitable  liens,  one  of  the  most  important  of  them 
being  the  vendor's  lien  upon  real  estate  for  impaid  pxirchase- 
money.  This  lien  constitutes  a  charge  upon  the  estate 
in  the  hands  of  the  vendee,  but  it  does  not  come  into  actual 
existence  imtil  a  bill  is  filed  to  assert  it.  It  is  recognized  in 
many  of  the  United  States;  in  others,  however,  it  has  never 
existed,  or  has  been  abolished  or  circumscribed  by  statute. 
Equitable  liens  are  also  created  by  deposits  of  title-deeds,  by 
mortgages  and  pledges  of  personal  property,  and  by  other 
contracts  which  in  equity  are  treated  as  giving  the  party  for 
whose  benefit  they  are  made  distinct  rights  in  specific  prop- 
erty instead  of  general  claims  against  the  other  party  for 
damages.  These  liens  have  been  applied  to  many  classes  of 
cases  in  modem  times,  and  the  sphere  of  their  operation  may 
be  said  to  be  constantly  widening. 
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29.  Equitable  Remedies;  Specific  Perfonnance. 

The  next  general  division  of  chancery  jurisdiction  is  that  of 
Equitable  Remedies;  and  the  first,  and  one  of  the  most  im- 
portant of  these,  is  Specific  Performance. 

At  common  law  the  general  rule  was  that  all  injuries  were 
to  be  redressed  by  damages;  and  relief  by  a  restoration  of  the 
injured  party  to  the  actual  enjoyment  of  the  thing  or  right 
of  which  he  had  been  unjustly  deprived  was  never  afforded 
except  in  the  two  cases  of  detinue  and  replevin.  In  equity, 
however,  the  rule  is  just  the  other  way.  A  chancellor  always 
aims  at  restoring  the  injured  party  to  the  exact  position 
which  he  ought  to  have  occupied  if  the  wrong  had  never  taken 
place.  One  of  the  means  by  which  this  object  is  attained  is 
the  equitable  remedy  by  specific  performance,  which  is,  per- 
haps, most  frequently  used  for  the  purpose  of  enforcing 
contracts  for  the  sale  of  real  estate,  although  it  may  be  and 
is  applied  to  other  cases  in  which  the  common-law  remedy 
is  insufficient,  by  reason  of  the  inadequacy  of  pecuniary 
damages,  or  from  the  impossibility  of  estimating  them.  This 
equitable  remedy,  however,  is  not  applied  except  under 
c^iain  restrictions  and  within  certain  limits. 

Thus  it  is  a  fimdamental  principle  that  specific  perform- 
ance will  not  be  decreed  unless  the  contract  sought  to  be 
enforced  is  based  on  a  valuable  consideration,  for  the  obvious 
reason  that  as  the  inadequacy  of  damages  is  the  ground  for 
equitable  interference,  tliere  can  be  no  such  inadequacy 
where  there  is  no  damage  sustained,  as  is  the  case  with  a 
mere  volunteer. 

Again,  the  complainant  must  show  either  that  no  damages 
could  be  recovered  at  law,  or  that  the  damages  which  might  be 
recovered  would  fall  short  of  affording  complete  redress.  The 
reason  for  this  rule  is  the  obvious  one  that,  if  money  would 
operate  as  a  full  measure  of  redress,  there  is  no  ground  what- 
ever for  the  iaterference  of  a  chancellor,  as  the  complainant 
can  get  all  he  wants  at  law.  It  must,  moreover,  be  observed 
that  the  jurisdiction  to  decree  specific  performance  is  always 
exercised  subject  to  general  equitable  considerations;  and 
that,  therefore,  a  court  of  equity  will  not  aid  a  complainant 
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junior  mortgagee  might  be  altogether  cut  out.  Equity, 
however,  is  loath  to  interfere  with  the  rights  of  a  creditor  to 
enforce  payment  out  of  any  of  his  securities,  and  therefore 
the  remedy  usually  afforded  to  the  junior  disappointed 
mortgagee  is  to  substitute  him  to  the  rights  of  the  paramount 
mortgagee  as  against  the  other  property. 

The  doctrine  of  Marshalling  is  applied  in  the  administra- 
tion of  estates  of  debtors  both  during  their  lifetime  and  after 
their  death;  although  in  this  country  the  necessity  for  its 
application  to  the  estates  of  decedents  has  been  very  much 
lessened  by  the  numerous  legislative  enactments  whereby 
the  distribution  of  the  assets  of  a  deceased  debtor  is  regulated 
and  controlled. 

28.  Equitable  Liens. 

The  last  equitable  rights  which  will  be  noticed  are  Liens. 
A  lien  is  a  right  at  common  law;  but  it  is  a  right  which  is 
inseparable  from  the  possession  of  the  article  on  which  the 
lien  is  claimed  to  exist. 

In  equity,  however,  a  hen  may  exist  altogether  independ- 
ently of  possession,  and  under  circumstances  which  would  give 
the  party  no  common-law  right  at  all.  There  are  several 
of  these  equitable  liens,  one  of  the  most  important  of  them 
being  the  vendor's  hen  upon  real  estate  for  unpaid  purchase- 
money.  This  lien  constitutes  a  charge  upon  the  estate 
in  the  hands  of  the  vendee,  but  it  does  not  come  into  actual 
existence  imtil  a  bill  is  filed  to  assert  it.  It  is  recognized  in 
many  of  the  United  States;  in  others,  however,  it  has  never 
existed,  or  has  been  abolished  or  circumscribed  by  statute. 
Equitable  liens  are  also  created  by  deposits  of  title-deeds,  by 
mortgages  and  pledges  of  personal  property,  and  by  other 
contracts  which  in  equity  are  treated  as  giving  the  party  for 
whose  benefit  they  are  made  distinct  rights  in  specific  prop- 
erty instead  of  general  claims  against  the  other  party  for 
damages.  These  liens  have  been  applied  to  many  classes  of 
cases  in  modem  times,  and  the  sphere  of  their  operation  may 
be  said  to  be  constantly  widening. 
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29.  Equitable  Remedies;  Specific  Perfonnance. 

The  next  general  division  of  chancery  jurisdiction  is  that  of 
Equitable  Remedies;  and  the  firsf,  and  one  of  the  most  im- 
portant of  these,  is  Specific  Performance. 

At  common  law  the  general  rule  was  that  all  injuries  were 
to  be  redressed  by  damages ;  and  relief  by  a  restoration  of  the 
injured  party  to  the  actual  enjoyment  of  the  thing  or  right 
of  which  he  had  been  unjustly  deprived  was  never  afforded 
except  in  the  two  cases  of  detinue  and  replevin.  In  equity, 
however,  the  rule  is  just  the  other  way.  A  chancellor  always 
aims  at  restoring  the  injured  party  to  the  exact  position 
which  he  ought  to  have  occupied  if  the  wrong  had  never  taken 
place.  One  of  the  means  by  which  this  object  is  attained  is 
the  equitable  remedy  by  specific  performance,  which  is,  per- 
haps, most  frequently  used  for  the  purpose  of  enforcing 
contracts  for  the  sale  of  real  estate,  although  it  may  be  and 
is  applied  to  other  cases  in  which  the  common-law  remedy 
is  insufficient,  by  reason  of  the  inadequacy  of  pecuniary 
damages,  or  from  the  impossibility  of  estimating  them.  This 
equitable  remedy,  however,  is  not  applied  except  imder 
certain  restrictions  and  within  certain  limits. 

Thus  it  is  a  fimdamental  principle  that  specific  perform- 
ance will  not  be  decreed  unless  the  contract  sought  to  be 
enforced  is  based  on  a  valuable  consideration,  for  the  obvious 
reason  that  as  the  inadequacy  of  damages  is  the  ground  for 
equitable  interference,  there  can  be  no  such  inadequacy 
where  there  is  no  damage  sustained,  as  is  the  case  with  a 
mere  volunteer. 

Again,  the  complainant  must  show  either  that  no  damages 
could  be  recovered  at  law,  or  that  the  damages  which  might  be 
recovered  would  fall  short  of  affording  complete  redress.  The 
reason  for  this  rule  is  the  obvious  one  that,  if  money  would 
operate  as  a  full  measure  of  redress,  there  is  no  groimd  what- 
ever for  the  interference  of  a  chancellor,  as  the  complainant 
can  get  all  he  wants  at  law.  It  must,  moreover,  be  observed 
that  the  jurisdiction  to  decree  specific  performance  is  always 
exercised  subject  to  general  equitable  considerati(ms;  and 
that,  therefore,  a  court  of  equity  will  not  aid  a  complainant 
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if  he  has  been  guilty  of  laches  and  negligence,  or  if  equitable 
considerations  interpose  upon  the  other  side — such  as  that 
the  contract  is  hard  and  oppressive,  or  that  the  condition  of 
things  has  materially  changed,  or  the  like. 

Equity  will  not  enforce  a  contract  within  the  Statute  of 
Frauds  (e.  g.,  an  agreement  to  sell  real  estate),  unless  it  is  re- 
duced to  writing;  but  to  this  rule  there  are  some  exceptions. 
Thus,  parol  contracts  may  be  enforced  where  there  has  been 
a  suflHcient  part  performance  of  the  contract,  or  where  its  re- 
duction to  writing  has  been  prevented  by  fraud,  or  where  the 
contract  is  admitted  by  the  defendant's  answer,  and  the 
statute  is  not  set  up  as  a  defence. 

Equity,  also,  in  applying  this  equitable  remedy,  will  some- 
times call  into  play  subordinate  equities,  by  decreeing  specific 
performance  with  compensation  for  defects,  and  by  giving 
time  to  make  out  a  title  beyond  the  day  fixed  in  the  contract. 
Upon  the  principle  of  specific  performance,  moreover,  parties 
may  be  compelled  to  make  good  representations  upon  the 
faith  of  which  other  parties  have  been  induced  to  act,  and, 
upon  the  same  principle,  negative  covenants  may  be  enforced 
in  terms. 

30.  Injunctions. 

The  equitable  remedy  by  Injunction  may  be  described  as 
in  a  certain  sense  the  complement  of  the  remedy  by  specific 
performance;  as  in  the  latter  case  a  party  is  compelled  to  do 
what  it  is  his  duty  to  do;  whereas  by  injunction  he  is  re- 
strained from  doing  that  which  he  ought  not  to  do.  Injunc- 
tions, however,  are  sometimes  of  a  mandatory  character,  in 
which  case  they  compel  the  performance  of  an  act,  and  are, 
therefore,  equivalent  to  a  decree  for  specific  performance. 
An  injunction,  in  its  legal  sense,  may  consequently  be  defined 
to  be  a  writ  remedial  issuing  by  order  of  a  court  of  equity, 
and  commanding  a  defendant  to  perform  some  act,  or  re- 
straining a  defendant  from  the  commission  or  continuance  of 
some  act.  The  writ  is,  therefore,  either  mandatory  or  pro- 
hibitory. Injunctions  are  also  either  interlocutory,  i.  e.,  made 
during  the  progress  of  the  cause,  or  perpetual,  i.  e.,made  upon 
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final  decree.  They  are  either  ex  parte  or  after  hearing;  and 
were,  formerly,  either  common  or  special;  but  the  common 
injunction  is  now  practically  out  of  use,  and  all  injunctions 
are  special — i.  6.,  granted  upon  the  merits  as  disclosed  by 
affidavits  or  other  proofs. 

The  purposes  for  which  injunctions  are  issued  are  very  nu- 
merous, and  extend,  in  fact,  over  nearly  the  whole  field  of 
equitable  jurisdiction.  They  may  be  divided  into  two  gen- 
eral divisions,  namely,  first,  those  cases  in  which  the  writ 
issues  for  the  purpose  of  protecting  equitable  rights;  and, 
secondly,  those  in  which  the  writ  issues  for  the  purpose  of 
protecting  legal  rights. 

Injunctions  are  used  for  the  purpose  of  protecting  equitable 
rights  in  two  ways :  in  the  first  place,  by  enjoining  proceed- 
ings in  the  common-law  courts,  whereby  and  wherein  such 
rights  may  be  violated  or  disregarded;  and,  in  the  second 
place,  by  interposing  for  the  protection  of  such  equities  when 
injury  thereto  is  threatened  by  other  means  than  through 
legal  proceedings. 

Under  the  first  of  these  heads  it  is  well  settled  that  Equity 
will  interfere  to  restrain  proceedings  at  law  whenever, 
through  fraud,  mistake,  accident,  or  want  of  discovery,  one 
of  the  parties  in  a  suit  at  law  obtains,  or  is  likely  to  obtain, 
an  imfair  advantage  over  the  other,  so  as  to  make  the  legal 
proceedings  an  instrument  of  injustice. 

It  is  difficult,  perhaps,  to  mark  out  with  precision  the 
exact  limits  within  which  a  court  of  equity  will  interfere 
with  proceedings  at  law;  but  it  may  be  stated  generally 
that  such  an  injunction  will  be  granted  whenever,  in  the 
common-law  action,  an  equitable  title  is  not  recognized,  or 
an  equitable  right  not  enforced,  or  where  exact  and  complete 
justice  would  not  be  done  between  the  parties  by  reason  of 
the  want  of  an  equitable  remedy. 

A  court  of  equity,  moreover,  frequently  interferes  by  in- 
jimction  for  the  purpose  of  preventing  unnecessary  or  vex- 
atious litigation;  and  this  it  does  in  many  ways,  viz.,  by 
compelling  a  party  to  elect  between  two  remedies;  by  restrain- 
ing a  party  from  bringing  an  action  in  another  court  after  a 
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court  of  equity  has  once  obtained  possession  of  a  cause;  by 
putting  a  stop  to  repeated  attempts  to  litigate  the  same 
question;  and  by  interfering  to  protect  a  party  who  is  liable 
to  discharge  some  debt,  duty,  or  obligation  from  vexatious 
suits  by  two  or  more  parties  severally  claiming  to  be  entitled 
to  the  benefit  of  such  debt,  duty  or  obligation*  Bills  to  re- 
strain repeated  attempts  to  litigate  the  same  question  are 
termed  bills  of  peace,  and  are  of  two  kinds,  being  filed  either 
(first)  to  prevent  the  vexatious  occmrence  of  litigation  by  a 
numerous  class  insisting  upon  the  same  right,  or  (second)  to 
prevent  the  same  individual  from  reiterating  an  unsuccess- 
ful claim.  Bills  to  protect  parties  who  are  liable  to  several 
claimants  in  respect  of  the  same  debt,  duty,  or  obligation, 
are  called  bills  of  interpleader,  and  are  based  upon  the  ground 
that  a  mere  stakeholder,  who  claims  no  interest,  ought  not 
to  be  troubled  by  the  actions  of  conflicting  parties  who  do 
claim  an  interest.  Such  a  bill,  therefore,  must  show  title  in 
two  claimants,  and  it  must  not  show  any  interest  in  the 
subject-matter  on  the  part  of  the  party  filing  it. 

Of  the  second  general  class  of  cases  in  which  equity  inter- 
feres by  injunction  for  the  purpose  of  protecting  equitable 
rights,  bills  to  restrain  a  trustee  from  conmxitting  breaches 
of  trust,  to  restrain  a  partner  from  a  violation  of  his  duty  as 
partner,  or  to  restrain  the  disclosure  of  confidential  communis 
cations  or  of  trade  secrets,  may  be  taken  as  illustrations.  In 
such  cases  equitable  titles  and  rights,  and  not  those  of  com- 
mon law,  are  infringed;  and  hence  injunctions  for  the  pur- 
pose of  protecting  them  fall  properly  under  the  first  of  the 
two  grand  classes  into  which  these  writs  have  been  divided. 

Again,  equity  will  interfere  for  the  purpose  of  protecting 
legal  rights.  The  occasions  which  most  usually  call  for  the 
interference  of  equity  for  this  purpose  are  cases  of  waste, 
trespass,  nuisance,  patent-right,  copjrright,  literary  property, 
trade-marks,  alienation  of  property  pending  litigation, 
transfer  of  negotiable  instruments,  protection  of  property 
pending  litigation,  breach  of  negative  covenants,  and  cor- 
porations. 

The  nature  of  these  injuries  and  the  character  of  the 
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relief  which  equity  applies  in  each  particular  case  will  be 
explained. 

31.  Re-execution;  Reformation;  Rescission;  Cancellation. 

Akin  to  the  equitable  remedies  of  specific  p^ormance  and 
injunction  are  those  of  Re-execution,  Reformation,  Rescis- 
sion and  Cancellation.  All  these  remedies  tc^ether  embrace, 
as  it  were,  the  complete  circle  of  equitable  relief  in  the  case 
of  contracts  and  duties.  Thus,  a  party  may  be  held  to  a  lit- 
eral compliance  with  his  contract  by  a  decree  for  its  specific 
performance;  or  he  may  be  restrained  from  a  violation  of  the 
contract  by  a  writ  of  injunction;  or,  finally,  if  the  written 
paper,  which  is  the  evidence  of  the  contract,  be  lost,  a  re- 
execution  may  be  ordered;  if  the  contract  has  beenerroneously 
expressed,  a  reformation  may  be  decreed ;  and  if,  on  the  other 
hand,  it  has  been  obtained  through  fraud,  it  may  be  rescinded, 
and  the  documentary  evidence  may  be  directed  to  be  de- 
livered up  and  cancelled.  Re-execution,  reformation,  and 
cancellation  are  the  means  whereby  the  equities  of  accident, 
mistake,  and  fraud  are  ordinarily  worked  out.  Thus,  where 
instruments  are  lost  through  accident,  the  equitable  remedy 
which  is  applied  is  re-execution;  where  an  instrument  has 
been  erroneously  framed  through  mutual  mistake,  so  that 
it  does  not  express  the  intention  of  the  parties,  and  the 
mistake  is  clearly  proved,  the  redress  which  is  afforded  is 
reformation;  while,  where  a  contract  has  been  entered  into 
in  ignorance  or  mistake,  or  is  tainted  with  fraud,  the  relief 
which  a  chancellor  affords  is  rescission  and  cancellation. 

32.  Account;  Dower;  Partition;  Confusion  of  Boundaries; 
Rent. 

The  next  equitable  remedies  which  demand  consideration 
are  bills  for  Account,  for  Dower,  for  Partition,  in  cases  of 
Confusion  of  Boundaries,  and  for  the  ascertainment  of  Rent. 
Bills  for  account  arose  from  the  inadequacy  of  the  remedies 
at  common  law,  those  remedies  being  exceedingly  limited  in 
their  scope  and  cumbersome  in  their  operation.  In  the  equi- 
table method  of  procedure,  ground  is  first  laid  by  obtaining 
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prevent  anticipated  mischief,  or  to  protect  a  party  from 
vexatious  litigation  which  is  likely,  to  occur.  Thus,  where  a 
man  covenants  to  save  another  harmless  in  respect  to  certain 
payments  which  are  to  be  made  from  time  to  time,  a  bill 
may  be  filed,  before  any  breach,  for  the  purpose  of  obtain- 
ing a  decree  that  the  defendant  shall  specifically  perform 
his  covenant,  and  a  reference  to  a  master  will  be  directed, 
to  report  from  time  to  time  any  breach  that  may  happen  so 
that  action  of  the  court  may  be  at  once  taken  thereon.  So 
also  bills  may  be  filed  for  the  purpose  of  compelling  a  party 
who  has  a  primd  fade  right  to  assert  it  within  a  reasonable 
time.  Sometimes,  also,  bills  which  are  filed  for  the  purpose 
of  removing  a  cloud  from  a  title  may  fall  under  the  same 
class. 

Another  instance  of  the  preventive  remedies  of  the  Coxirt 
of  Chancery  is  that  of  the  appointment  of  receivers.  These 
appointments  are  made  for  the  purpose  of  preserving  prop- 
erty and  of  preventing  threatened  or  anticipated  injury 
thereto.  A  receiver  is  an  indifferent  person  between  the 
parties,  appointed  by  the  court  to  collect  and  receive  the 
rents,  issues  and  profits  of  land,  or  the  produce  of  personal 
estate,  or  other  things  in  question,  pending  the  suit,  which 
it  does  not  seem  reasonable  to  the  court  that  either  party 
should  do,  or  where  a  party  is  incompetent  to  do  so,  as  in 
the  case  of  an  infant.  The  objects  sought  by  such  appoint- 
ments are,  in  general,  to  provide  for  the  safety  of  property 
pending  the  litigation  which  is  to  decide  the  rights  of  liti- 
gant parties,  or  during  the  minority  of  infants,  or  to  preserve 
property  in  danger  of  being  dissipated  or  destroyed  by  those 
to  whom  it  is  by  law  intrusted,  or  by  persons  having  imme- 
diate, but  partial  interests  therein.  This  equitable  remedy 
is  manifestly  founded  on  the  want  of  any  such  remedy  at 
common  law. 

A  writ  of  ne  exeat  is  a  writ  to  restrain  a  person  from  leav- 
ing the  jurisdiction;  and  was  originally  used  for  purposes  of 
state  only,  but  is  now  extended  to  private  transactions.  It 
operates  in  the  nature  of  equitable  bail.  It  is  mostly  used 
where  a  suit  is  commenced  in  chancery  against  a  party  who. 
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designing  to  defeat  the  other  of  his  just  demand,  or  to  avoid 
the  justice  and  equity  of  the  court,  is  about  to  go  beyond  the 
sea,  so  that  the  duty  will  be  endangered  if  he  goes.  This 
writ  was  originally  a  high  prerogative  writ,  but  it  has  now 
become  an  ordinary  process  of  courts  of  equity,  and  has 
been  extensively  used  on  both  sides  of  the  Atlantic. 

A  writ  of  supplicavit  is  a  writ  granted  upon  the  complaint 
of  a  suitor  of  the  court  that  he  is  abused  and  stands  in  danger 
of  his  life,  or  is  threatened  with  death  by  another  suitor,  who 
is  thereupon  taken  into  custody,  and  must  give  bail  (if  the 
case  is  made  out  against  him)  for  good  behavior.  It  will  be 
observed  that  this  writ  is  in  the  nature  of  process  to  find  secu- 
rities of  the  peace ;  and  as  this  end  is  now  ordinarily  attained 
by  other  means,  the  writ  of  supplicavit  has  fallen  into  almost 
total  disuse,  and  has  been  refused  in  modem  cases  because 
of  the  completeness  of  the  common-law  remedies. 
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46.  Equity  imputes  an  intention  to 

fulfil  an  obligation. 

47.  Equity  acts  in  personam, 

48.  Equity  acts  specifically. 


37.  Definition. 

A  MAXIM  is  the  embodiment  of  a  general  truth  in  the 
shape  of  a  familiar  adage.  There  are,  in  equity,  several  of 
these  maxims  in  which  the  general  principles  of  chancery 
jurisdiction,  and  the  methods  by  which  they  are  applied, 
are  thus  succinctly  expressed. 

I.  No  right  without  a  remedy. 

The  first  of  these  maxims  is  that  equity  will  not  suffer  a 
a  right  to  be  without  a  remedy.^  The  principle  expressed  by 
this  maxim  is,  indeed,  the  foimdation  of  equitable  jurisdic- 
tion, because,  as  we  have  seen,  that  jurisdiction  had  its  rise 
in  the  inability  of  the  common-law  courts  to  meet  the  re- 
quirements of  justice.^ 


^  1  Fonb.  Eq.  B.  1  Ch.  3,  §  3,  note/. 
For  illustrations,  see  Pclton  v.  Place, 
71  Vt.  430;  Swearingen  v.  Steers,  49 
W.  Va.  312;  and  Peterson  v,  Vander- 
burgh, 77  Minn.  218.  Of  course  the 
operation  of  this  maxim  may  be, 
and  is,  limited  by  other  equitable 
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considerations,  such  as  laches,  want 
of  good  faith,  etc.,  some  of  which 
will  be  found  explained  in  other 
maxims  (infra).  See  the  remarks  of 
Williams,  J.,  in  Powers'  Appeal,  125 
Pa.  186. 
•  Allen  V.  Elder,  76  Ga.  674;  Pratt 
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And  it  may  be  further  observed  that  equity  will  not  only 
not  suffer  a  right  to  be  unaccompanied  by  a  remedy,  but  it 
will  make  the  remedy,  when  applied,  a  complete  one.  When 
a  court  of  chancery  acquires  jurisdiction  for  any  purpose  it 
will,  as  a  general  rule,  proceed  to  determine  the  whole  cause, 
although  in  so  doing  it  may  decide  questions  which,  standing 
alone,  would  furnish  no  basis  of  equitable  jurisdiction.*  For 
example:  Courts  of  equity  have  no  jurisdiction  to  give  dam- 
ages or  compensation  when  these  constitute  the  sole  grounds 
of  the  bill.^  But  where  the  bill  seeks  other  relief  which  can 
be  had  in  equity  alone,  and  damages  are  incidental  to  this 
relief,  equity,  having  proper  possession  of  the  cause  for  the 
purpose  of  relief  which  is  purely  equitable,  will  proceed  to 
determine  the  whole  case.'    It  needs  no  other  court  to  finish 


V,  Kendig,  128  111.  293;  Towns  v. 
Smith,  115  Ind.  480;  Folsom  v.  Mc- 
Cague,  29  Neb.  124;  Britton  v.  Royal 
Arcanum,  46  N.  J.  £q.  102;  Piper 
V.  Hoard,  107  N.  Y.  73;  Currie  v. 
Clark,  101  N.  C.  321;  Helmick  9. 
Davidson,  18  Or.  456;  Livey  v,  Win- 
ton,  30  W.  Va.  554;  Thomson  v. 
Smith,  64  N.  H.  412. 

^Nutbrown  v.  Thornton,  10  Ves. 
159;  Jesus  Ck)Il^e  v.  Bloom,  3  Atk. 
262;  McGowin  v.  Remington,  12  Pa. 
56;  Hurst  v,  Brennen,  239  Pa.  223; 
Camp  9.  Boyd,  229  U.  S.  530;  Electric 
Boat  Co.  V,  Lake  Boat  Co.,  215  Fed. 
383;  Brooks  v.  StoUey,  3  McLean, 
523;  Gunning  o.  Sorg,  214  111.  616; 
Braithwaite  v.  Henneberry,  222  lU. 
50;  Chicot  Lumber  Co.  v.  Dardell,  84 
Ark.  140;  Johnston  v.  Bunn,  108  Va. 
493;  Pearson  o.  Darrington,  21  Ala. 
169;  Eagan  v,  Conway,  115  Ga.  130; 
Franklin  Ins.  Co.  v.  McCrea,  4  Green 
(la.),  229;  Gates  v,  Paul,  117  ^is. 
170;  Handiey's  Executor  v.  Fitshugh, 
1  A.  K.  Marsh.  24;  Keeton  v,  Sprad- 
ling,  13  Mo.  321;  Armstrong  v.  Gil- 
christ, 2  Johns.  Cas.  424;  Sanborn  v. 
Kittredge,  20  Vt.  632;  Wilhefan's 
Appeal,  79  Pa.  120;  note  the  distinc- 


tion between  McGowin  v.  Remington 
{supra)  and  Ahl's  Appeal,  129  Pa.  63, 
where  the  equity  failed  for  want  of 
proof,  and  the  court  refused  to  retain 
the  bill  solely  for  the  purpose  of  en- 
forcing a  common-law  demand.  Sec, 
also.  Burrows  v.  Leech,  116  Mich.  32, 
where  relief  was  refused;  Graeff  ti. 
Felix,  200  Pa.  139;  Shenango  Furnace 
Co.  0.  Fairfieki  Township,  229  Pa. 
376. 

*  Story's  Eq.  Jurisp.,  §  794. 

'Person  9.  Sanger,  Davies,  252; 
White  V.  Fratt,  13  Cal.  521;  Wiswall 
0.  McGown,  2  Barb.  270;  Shepard  &. 
Sanford,  3  Barb.  Ch.  127;  Anderson 
f^.  Arlington,  1  Jones  £q.  215.  See 
Tayloe  v.  Insurance  Company,  9 
How.  405;  Van  Rensselaer  v.  Van 
Rensselaer,  113  N.  Y.  207;  Martin  v, 
Martin,  44  Kan.  295;  Maryland 
Home  Ins.  Co.  v,  Kimmell,  89  Md. 
437;  Latimer  v.  Irish-American  Bank, 
119  Ga.  887;  Kawananakoa  v.  Puahi, 
14  Haw.  72;  KeUy  v,  Galbraith,  186 
HI.  593;  Whalen  v,  Billings,  104  HI. 
App.  285;  Lyle  v.  Addicks,  62  N.  J. 
Eq.  123.  But  see  Barth  v,  Deuel,  11 
Colo.  494;  Dismal  Swamp  Land  Co. 
9.  Macauley,  85  Va.  16. 
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its  work.^  And  the  Supreme  Court  of  the  United  States  has 
gone  so  far  as  to  hold  that  where  jurisdiction  in  equity  has 
been  acquired  under  a  bill  filed  to  enjoin,  upon  equitable 
grounds,  a  sale  under  an  execution  at  law,  and  the  facts 
proved  do  not  warrant  an  injunction,  the  court  may,  under 
a  cross-bill  filed  in  the  cause,  decree  the  payment  of  the  debt 
whereof  the  collection  was  sought  to  be  enjoined.^ 

Whenever,  therefore,  an  infringement  of  legal  rights  of  a 
civil,  as  distinguished  from  a  criminal,  nature  exists,  for 
which  there  is  no  other  adequate  remedy,  a  court  of  chancery 
will  be  ready  to  afford  one,  and  to  make  that  remedy  com- 
plete.' 

Some  qualifications  are  to  be  attached  to  the  maxim  now 
under  consideration.  In  the  first  place,  the  right  must  be 
one  of  which  municipal  law  can  take  cognizance,  and  not  one 
which  falls  merely  within  the  scope  of  moral  law.  There  are 
matters  in  which  a  man  is  answerable  in  foro  conscientias  alone 
and  with  these  equity  cannot  interfere.  Thus,  while  the 
jurisdiction  of  courts  of  equity  in  questions  of  fraud  is  very 
broad,  it  nevertheless  does  not  pretend  to  set  aside  a  trans- 
action simply  because  it  is  dishonorable  or  opposed  to  that 
delicate  sense  of  right  which  every  conscientious  man  ought 
to  have.  In  other  words,  equity  does  not  pretend  to  enforce 
all  the  principles  of  sound  morals.  ''It  cannot,"  to  quote 
the  language  of  the  Supreme  Court  of  the  United  States,^ 
''assume  control  over  that  large  class  of  obligations  called 


1  Odd  Fellows'  Savings  Bank's  Ap- 
peal, 123  Pa.  356;  Holden  r.  Bern- 
stein Mfg.  Ck).,  232  Pa.  366. 

'Chicago,  Milwaukee  &  St.  Paul 
Ry.  Co.  V.  Third  Nat.  Bank,  134 
U.  S.  276.  See,  also,  North  British 
and  Mercantile  Ins.  Co.  v.  Lathrop, 
26  U.  S.  App.  443;  Newlove  v,  Pen- 
nock,  123  Mich.  260.  See,  however, 
Ahl's  Appeal,  129  Pa.  63;  Mack  v. 
Mcintosh,  181  111.  633,  and  Denny 
V.  McCown,  34  Oreg.  47. 

*  See  American  School  of  Mag- 
netic   Healing    v,    McAnnulty,    187 


U.  S.  94-110,  where  it  was  held  that 
when  a  postmaster  refused  to  deliver 
mail  matter  to  the  complainant,  the 
latter  was  entitled  to  an  injunction 
to  prohibit  the  further  withholding  of 
his  letters,  on  the  ground  that  such 
relief  was  the  only  adequate  remedy 
for  such  an  injury. 

*Rees  t;.  City  of  Watertown,  19 
Wall.  121.  See,  also,  Stewart  v.  Ste- 
wart, 207  Pa.  59;  and  Card  v.  Card, 
108  Cal.  19;  Hoopes  v,  Ebel,  37  Pa. 
Sup.  467. 
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imperfect  obligations;  resting  upon  conscience  and  moral 
duty  only;  imconnected  with  legal  obligations."  ^ 

On  the  other  hand,  equity  will  not  dismiss  the  bill  simply 
because  the  motives  of  the  plaintiff  may  be  contrary  to  the 
rules  of  morality  or  the  doctrines  of  Christianity.  If  the 
law  concerned  itself  with  the  motives  of  parties,  new  com- 
plications would  be  introduced  into  suits  which  might  se- 
riously obscure  their  real  merits.  If  a  debt  secured  by  mort- 
gage is  justly  due,  it  is  no  defence  to.  a  foreclosure  that  the 
mortgagee  was  animated  by  hostility  or  other  bad  motives.' 

In  the  second  place,  equity  will  not  afford  relief  where 
there  has  always  been  a  full,  adequate  and  complete  remedy 
at  law.'  In  such  a  case  there  is  no  ground  for  interference 
by  equity.^ 

Thus  a  bill  in  equity  will  not  lie  simply  to  recover  posses- 
sion of  land,  because  for  this  there  is  a  complete  remedy  at 
common  law  by  ejectment.    Such  bills  have  been  termed 


^  "I  do  not  understand  that  equityi 
even  under  the  benign  administra- 
tion of  the  longest-footed  chancellor, 
undertakes  to  enforce  moral  obliga- 
tions in  the  length  and  breadth  of 
the  Golden  Rule,  and  it  is  important 
that  we  should  keep  its  boundaries 
carefully  marked."  Per  Mitchell,  J., 
in  Hoffner's  Est.,  161  Pa.  344. 

*  South  Dakota  u.  North  Carolina, 
192  U.  S.  311. 

*  Clark  V.  Allen,  87  Ala.  198;  Nease 
V.  Ins.  Co.,  32  W.  Va.  283;  Keokuk 
&  N.  W.  Ry.  Co.  p.  Donnell,  77  la. 
221;  Kilboum  v.  Sunderland,  130 
U.  S.  505;  Javierre  v.  Central  Alta- 
gracia,  217  U.  S.  508;  Lehman  v. 
Pickle  Co.,  208  Fed.  1017;  Ostrander 
V,  Wd>er,  114  N.  Y.  95;  Thorn  lime 
Co.  V,  Citizens'  Bank,  158  Mo.  272; 
Sprigg  V.  Com.  Tit.  Ins.  &  Tr.  Co., 
206  Pa.  548;  Streng  v.  Buck  Run  Coal 
Co.,  241  Pa.  560. 

*  See  GaUa^er  v.  Fayette  Co.  R. 
R.  Co.,  38  Pa.  102;  Bonebright  v. 
Pease,  3  Mich.  318;  Ellis  v,  Davis, 


109  U.  S.  485;  Kimball  ti.  Grafton 
Bank,  20  N.  H.  347;  Kyle  v.  Frost, 
29  Ind.  382;  Koockogey  c^.  Flewel- 
len,  14  Ga.  608;  Drew  v.  Hayne,  8 
Ala.  438;  Patterson  v.  Lane,  35  Pa. 
276;  Woodbridge  v,  Inslee,  37  N.  J. 
Eq.  397;  Foster  v.  Swasey,  2  Wood. 
&  M.  217;  Coombe  v.  Meade,  2  Cr. 
C.  Ct.  547;  Smith  v.  Short,  11  la. 
523;  Clayton  o.  Carey,  4  Md.  26;  Mc- 
Cullough  V,  Walker,  20  Ala.  389; 
Hogan  V.  Scott,  65  So.  (Ala.)  209; 
Wolcott  v.  Bobbins,  26  Conn.  236; 
Douglass  V,  Martin,  103  111.  25; 
Day  V,  Park  Co.,  174  III.  App.  477; 
Young  V.  Young,  9  B.  Mon.  66; 
Green  v.  Spalding,  76  Va.  411; 
Starke  v.  Storm,  115  Va.  651;  Rentz 
V.  Granger,  64  Fla.  445;  Buckner  v. 
Chicago,  M.  &  A.  Ry.  Co.,  56  Wis. 
403;  Shotwell  v.  Lawson,  30  Miss.  27; 
Bobb  V.  Woodman,  42  Mo.  482; 
Milton  V.  Hogue,  4  Ired.  Eq.  415; 
Bruner  t^.  Meigs,  64  N.  Y.  506;  Piatt 
V.  Longworth,  27  Ohio  St.  159;  Frue 
V,  Loring,  120  Mass.  507;  Cole  v. 
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'* Ejectment  Bills/'  and  are  demurrable.^  Again:  While 
equity,  as  will  be  hereafter  seen,  may  in  certain  cases  re- 
strain acts  of  destructive  trespass  by  injunction,  yet  this  is 
done  only  m  those  cases  in  which  redress  by  the  common- 
law  action  of  trespass  would  be  inadequate,  and  consequently 
equity  will  decline  to  interfere  whenever  the  damages  given 
in  the  common-law  action  would  furnish  an  effectual  redress.* 

To  give  still  another  illustration :  Where  personal  property 
is  wrongfully  converted*,  and  a  right  to  damages  consequently 
accrues  to  the  owner,  or  where  the  cause  of  action  is  for  the 
payment  of  a  sum  of  money  merely,  there  is  no  reason  why  a 
court  of  equity  should  be  resorted  to.*  An  action  at  law  in 
such  a  case  is  the  appropriate  remedy,  for  it  affords  complete 
redress  for  the  wrong  complained  of.* 

Therefore  on  the  like  principle,  where  a  bill  was  filed  by  a 
purchaser  of  certain  merchandise  to  enjoin  a  seller  who  re- 
fused to  deliver  the  subject  of  the  sale  from  selling  to  anyone 
else,  the  bill  should  have  been  promptly  dismissed.* 

And  even  if  the  want  of  jurisdiction  in  such  cases  is  not 
raised  by  the  pleadings,  the  court  nevertheless  may,  and  not 
infrequently  does,  sud  sponte,  take  the  objection  and  dismiss 
the  bill.« 


Colby,  67  N.  H.  98;  Barton  v.  Long, 
45  N.  J.  Eq.  841;  United  States  v. 
Northwest  Trading  Co.,  1  Alaska,  5; 
School  District  v.  Rice,  11  Idaho,  99; 
Southern  Pacific  R.  R.  Co.  v.  United 
States,  200  U.  S.  341.  The  rule 
that  the  nonexistence  of  a  plain, 
speedy  and  adequate  remedy  at  law 
is  a  ground  for  equity  jurisdiction 
docs  not  apply  where  the  denial  of  a 
legal  remedy  is  from  considerations 
ol  public  policy.  Adams  v.  Murphy, 
165  Fed.  305. 

^  Renison  v,  Ashley,  2  Ves.  Jr. 
461;  Loker  v,  Rolle,  3  Ves.  Jr.  4; 
Whitehead  v.  Shattuck,  138  U.  S.  150; 
Nor.  Pac.  R.  R.  Co.  v,  Amacker,  7 
U.  S.  App.  33-46;  Sanders  ».  Dev- 
ereux,  19  U.  S.  App.  630;  Palmer  v, 
Sinnickson,  59  N.  J.  Eq.  530;  Cole 


V,  Mette,  65  Ark.  503;  Hecht  v. 
Colquhoun,  57  Md.  563;  Odle  o. 
Odle,  73  Mo.  289;  Whitney  v,  Stevens, 
97  III.  487;  TiUmes  w.  Marsh,  67  Pa. 
510;  Williams  v.  Fowler,  201  Pa.  336; 
Jones  V,  Fox,  20  W.  Va.  370;  Condict 
V,  Erie  R.  R.  Co.,  80  N.  J.  Eq.  519; 
Whitney  Co.  v.  Smith,  63  Or.  187; 
Llewellyn  v.  Coal  Co.,  224  Pa.  66. 

'Clarke's  Appeal,  62  Pa.  450; 
Grubb's  Appeal,  90  Pa.  228;  Eistler  v. 
Weaver,  135  N.  C.  388. 

'  Raton  Water  Works  Co.  v,  Raton, 
174  U.  S.  360. 

^  Lacombe  v,  Forstall's  Sons,  123 
U.  S.  570. 

>  Mundy  v.  Brooks,  204  Pa.  232. 

•  Keokuk  &  N.  W.  Ry.  o.  Donnell, 
77  la.  225;  Humphreys  v,  Atlantic 
Milling  Co.,  98  Mo.  551;  Southern 
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This  exception  to  the  general  maxim  applies  to  the  case  of 
a  defendant  as  well  as  to  that  of  a  plaintiff,  and  if  an  action  at 
law  on  an  instrument  in  writing  can  be  fully  defended  on  the 
ground  that  it  was  obtained  by  fraud,  the  defendant  cannot 
(as  a  rule)  file  a  bill  for  the  cancellation  and  surrender  of  the 
document.^ 

Equity,  it  may  be  here  observed,  has  no  jurisdiction  to  try 
the  title  to  a  public  office.  This  is  done  under  a  writ  of  quo 
warranto.  Therefore  a  court  of  chancery  will  not  ordinarily 
entertain  a  bill  to  enjoin  a  defendant  from  performing  the 
duties  of  a  public  office  on  the  ground  that  he  has  no  title  to 
the  office.  The  remedy  is  at  law.*  There  may,  however,  be 
exceptional  cases.' 

When  the  jurisdiction  of  courts  of  chancery  depends  upon 
precise  statutory  regulations,  the  operations  of  this  maxim 
are,  of  course,  controlled  by  the  language  of  the  particular 
legislative  provision  by  which  it  is  regulated.^  And  so  where 
a  case,  formerly  cognizable  in  chancery  alone,  is,  by  statute, 
brought  within  the  scope  of  common-law  jurisdiction,  the 


Pacific  R.  R.  Co.  p.  United  States, 
200  U.  S.  341;  Hipp  v.  Babin,  19 
Howard,  271;  Small  v,  Lutz,  34  Ore. 
131;  Singer  CSo.  v.  Benedict,  229 
U.  S.  481;  South  Penn.  Oil  Co.  v. 
Miller,  176  Fed.  736.  Contra,  0&- 
trander  v,  WAer,  114  N.  Y.  102. 

1  Cable  9.  U.  S.  Life  Ins.  Co.,  191 
U.  S.  309;  Dee  Moines  Life  Ins.  Co.  v, 
Scifert,  210  111.  157.  See  post,  seo- 
tions  472,  473,  474,  Part  III., 
Chap.  III.  Griesa  v.  Mutual  Life  Ins. 
Co.,  169  Fed.  513;  Niagara  Fire  Ins. 
Co.  9.  Adams,  198  Fed.  822. 

*  Att.  Gen.  v.  Clarendon,  17  Ves.  Jr. 
491;  In  re  Sawyer,  124  U.  S.  213; 
Tsppan  V.  Gray,  7  Hill,  259;  Coch- 
ran V.  McCleary,  22  la.  75;  Steng- 
lein  p.  Saginaw  Circuit  Judge,  1^ 
Mich.  440;  Blain  c^.  Chippewa,  145 
Mich.  59;  Marshall  v.  State  Re- 
formatory, 201  111.  1;  Gihoy's  Ap- 
peal, 100  Pa.  5;  Brower  u.  Kantner, 
190  Pa.  185;  State  v.  Aloe,  152  Mo. 


466;  Dist.  Twp.  of  Grove  v.  Myloi, 
109  la.  541;  Ward  v.  Sweeney,  106 
Wis.  44;  Tupper  v.  Dart,  104  Ga. 
179;  Landes  9.  Walls,  160  Ind.  216; 
Little  V,  City  of  Bessemer,  138  Ala. 
127;  School  District  v.  CowgiU, 
76  Neb.  317;  People  v.  Howe,  177 
N.  Y.  499;  Howe  v.  Dunlap,  12  Okla. 
467;  LawBon  v.  Hays,  39  Col.  250. 
See  Louisville  R.  R.  Co.  v.  Bosworth, 
209  Fed.  885;  Price  v.  Collins,  122 
Md.  109. 

'Stengldn  v,  Sa^naw  Cir.  Judge, 
128  Mich.  440;  Poyntz  v.  Shackel- 
ford, 107  Ky.  546;  Marshall  v. 
State  Reformatory,  201  HI.  9. 

*See  Boyce  v,  Grundy,  3  Peters, 
215;  Oelrichs  v.  Spain,  15  Wall.  228; 
Grand  Chute  v.  Winegar,  Id.  375; 
Woodman  v.  Freeman,  25  Me.  531; 
Clark  V.  Robinson,  58  Me.  137;  Jones 
V,  Newhall,  115  Mass.  244;  and  anie^ 
pp.  24  and  25  and  notes. 
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equitable  jurisdiction  may  sometimes  be  ousted.  Thus,  it 
has  been  decided  in  some  states  that  the  power  conferred  by 
statute  of  calling  the  opposite  party  as  a  witness  in  common- 
law  actions  has  taken  away  the  jurisdiction  by  bills  for  dis- 
covery in  chancery.  ^  But  under  the  statutes  in  several  other 
states  and  in  England  a  different  rule  prevails.' 

Nor  does  the  mere  fact  that,  in  the  particular  case  before 
the  court,  the  legal  remedy  has  failed,  justify  the  interposi- 
tion of  a  court  of  equity.  Thus,  in  Rees  v.  City  of  Water- 
town,'  a  bill  was  filed  by  a  holder  of  certain  municipal  bonds, 
setting  forth  that  he  had  obtained  judgment  thereon,  and  that 
he  had  failed  to  obtain  satisfaction  by  process  of  mandamus. 
The  bill  prayed  that  the  taxable  property  of  the  citizens, 
which  was  (it  alleged)  a  trust-fund  for  the  payment  of  the 
city's  debts,  might  be  subject  by  the  decree  to  the  payment 
of  the  complainant's  judgments,  and  that  the  marshal  of  the 
district  might  be  empowered  to  seize  and  sell  so  much  of  it  da 
might  be  necessary  for  that  purpose.  But  the  court  refused 
the  relief  on  the  ground  that  the  proper  remedy  was  by 
mandamiLSy  and  that  the  mere  circumstance  that  that  remedy 
had  failed,  in  the  particular  case,  did  not  give  a  court  of 
chancery  jurisdiction.    The  same  ruling  was  made  in  Heine 


^HaU  V,  Joiner,  1  S.  G.  (N.  S.) 
186;  Riopelle  v.  Doellner,  26  Mich. 
102;  McGough  v.  Ids.  Bank,  2  Ga. 
161;  Woodward  v.  Woodward,  148 
Mo.  241. 

<Shotweil'B  Adm'rx  p.  Smith,  20 
N.  J.  JEq.  79;  Miller  v.  U.  S.  Cas- 
ualty Go.,  61  N.  J.  £q.  110;  Gannon 
V.  McNab,  48  Ala.  99;  MillsappB  v. 
Pfeiffer,  44  Miss.  805;  Lovell  v,  Gal- 
loway, 17  Beav.  1;  British  Empire 
Shipping  Go.  o.  Somes,  3  E.  &  J. 
433;  Snell's  Eq.  357;  and  see  pott, 
§  175.  See,  also,  upon  the  general 
subject  as  to  how  far  equity  will  re- 
tain its  jiuisdiction,  notwithstanding 
similar  jurisdiction  has  been  conferred 
upon  common-law  courts:  Waldron  v, 
Simmons,  28  Ala.  629;  Bright  v.  New- 


land,  36  Tenn.  440;  King  o.  Payai), 
18  Ark.  583;  People  v.  Houghtal- 
ing,  7  Gal.  348;  Grain  v,  Barnes,  1 
Md.  Gh.  151;  Payne  v.  Bullard,  23 
Miss.  88;  Glark  v,  Henry,  9  Mo.  339; 
Wells  V.  Pierce,  27  N.  H.  503;  Irick 
V,  Black,  17  N.  J.  Eq.  189;  Force  v. 
The  Gity  of  Eliaabeth,  27  N.  J.  Eq. 
408;  Oliveira  v.  University,  62  N.  G. 
69;  Kabler  v,  Spencer,  114  Va.  593. 

On  the  other  hand,  where  equity 
powers,  which  were  not  previously 
enjoyed,  are  conferred  upon  courts 
by  statute,  such  gift  does  not  affect 
the  exercise  of  relief  under  common- 
law  forms.  Aycinena  v.  Peries,  6 
W.  &  S.  257;  Biddle  o.  Moore,  3  Pa. 
161;  Ghurch  v.  Ruland,  64  Pa.  441. 

» 19  WaU.  121. 
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V.  The  Levee  Commissioners,^  where  it  was  said  that  the 
total  failure  of  ordinary  remedies  did  not  confer  upon  the 
court  of  chancery  an  unlimited  power  to  give  relief,  and  that 
neither  such  failure  nor  the  hardship  of  the  case  allows  a 
court  of  equity  to  administer  abstract  justice  at  the  expense 
of  well-settled  principles.* 

But  if  a  court  of  equity  has  originally  assumed  jurisdiction 
over  a  particular  class  of  cases,  it  will  not,  as  a  general  rule, 
be  ousted  from  that  jurisdiction  simply  because,  in  the  prog- 
ress of  common-law  improvement,  redress  comes  to  be  sub- 
sequently attainable  at  law.' 

Moreover,  the  remedy  at  law  must  be  plain,  adequate,  and 
complete,  otherwise  the  jurisdiction  of  a  court  of  equity  will 
attach.^    Thus  in  Watson  v.  Sutherland,^  where  goods  in  the 


'  19  Wall.  658. 

'See,  also,  Carlton  v,  Salem,  103 
MaaB.  143;  Heilman  v.  The  Union 
Canal  Co.,  37  Pa.  100;  Dowell  v, 
Mitchell,  105  U.  S.  432;  Preston  v. 
Sturgis  Co.,  183  Fed.  1. 

«  Kemp  V,  Pryor,  7  Ves.  Jr.  249; 
Bromley  v.  Holland,  7  Ves.  Jr.  19; 
Wesley  Church  v.  Moore,  10  Pa.  279, 
280;  Sweeney  v.  Williams,  36  N.  J. 
Eq.  627;  Schroeder  v,  Loeber,  75 
Md.  195;  Maloney  v,  Terry,  70  Ark 
190;  Herring  v.  Wilton,  106  Va.  171 

*  Jones  V,  Newhall,  115  Mass.  244 
Story's  Eq.,  §  33.    See,  also,  Thomp- 
son V.  Allen  County,  115  U.  S.  550 
Madison  Ay.  Church  v,  Madison  Ay 
Church,  26  How.  Pr.  72;  City  of 
Hartford  v.  Chipman,  21  Conn.  488 
Scott's  Adm'rx  v,  Scott,  33  Ga.  102 
Skilton  V.  Webster,  Bright.  203;  Kirk- 
patrick  u.  McDonald,  11  Pa.  392 
Bank  of  U.  S.  v,  Biddle,  2  Pars.  Eq 
Cases  (Pa.),  31;  Johnston  v.  Price, 
172  Pa.  427;  Sweeney  v.  Williams,  36 


N.  J.  Eq.  627;  Hay  v.  Alexandria 
R.  R.  Co.,  1  Hugh,  168;  Cadigan 
V.  Brown,  120  Mass.  493;  Richard- 
son V,  Brooks,  52  Miss.  118;  Court- 
wright  V.  Burnes,  3  McCr.  C.  C.  60; 
Clark  v.  Allen,  87  Ala.  198;  Wal- 
ker V.  Daly,  80  Wis.  222;  Pinkum 
V.  Eau  Claire,  81  Wis.  301;  Schneider 
V.  City  of  Rochester,  160  N.  Y.  165; 
Lowman  v.  Crawford,  99  Va.  688; 
Board  v.  Spangler,  159  Ind.  575. 

The  adequate  remedy  at  law  which 
will  depriye  a  court  of  equity  of  juris- 
diction is  a  remedy  as  certain,  com- 
plete, prompt,  and  efficient  to  attain 
the  ends  of  justice  as  the  remedy 
in  equity.  Farwell  v.  Colonial  Trust 
Co.,  147  Fed.  480. 

No  adequate  remedy  at  law  ex- 
ists to  redress  the  wrong  done  to  a 
railroad  company  by  wrongfully  deal- 
ing in  yast  numbers  of  its  non- 
transferable reduced  rate  excursion 
tickets  which  will  depriye  the  com- 
pany of  its  right  to  resort  to  equity  to 


»5  Wall.  74.  Followed  in  North 
V,  Peters,  138  U.  S.  281;  Flaccus  v. 
Smith,  199  Pa.  128,  136;  Phelan  v. 
Smith,  22  Wash.  397;  and  Halley 


V.  Ingersoll,  14  S.  Dak.  7.  See,  also, 
Hall  V.  Ncster,  122  Mich.  141;  Street 
Grading  District  v.  H^gadorn,  186 
Fed.  453. 
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possession  of  B.  were  levied  on  as  the  property  of  A.,  and  the 
result  of  the  levy  would  have  been  to  ruin  the  credit  and 
break  up  the  business  of  B.,  the  court  enjoined  the  execution- 
creditor,  on  the  ground  that  the  damages  which  could  have 
been  recovered  in  a  common-law  action  by  B.  would  have 
been  entirely  inadequate  to  compensate  him  for  the  loss  he 
would  sustain. 

The  jurisdiction  in  equity,  in  fine,  attaches  unless  the  legal 
remedy,  both  in  respect  to  the  final  relief  and  the  mode  of  ob- 
taining it,  is  as  efl^cient  as  the  remedy  which,  equity  would 
confer  under  the  same  circumstances.^ 

In  the  third  place,  equity  is  concerned  only  with  questions 
which  affect  property,  and  it  exercises  no  jurisdiction  in  mat- 
ters of  wrongs  to  the  person  or  to  poUtical  rights,  or  because 
the  act  complained  of  is  merely  criminal  or  illegal.^ 


restrain  such  wrong  dealings.  Bitter- 
man  V.  Louisville  &  Nashville  R.  R., 
207  U.  S.  205;  Rentz  v.  Granger,  64 
Fla.  445. 

'  By  Chief  Justice  Fuller  in  Kil- 
bourn  v.  Sunderland,  130  U.  S.  514. 
See  Weiss  Malting  &  Elevator  Co.  v, 
Hower,  14  U.  S.  App.  210;  Walla 
Walla  V.  Walla  Walla  Water  Co., 
172  U.  S.  12;  Boise  Water  Co.  v. 
Boise  City,  213  U.  S.  281;  Singer  Co. 
V.  Benedict,  229  U.  S.  481;  Preston 
V.  Sturgis  Co.,  183  Fed.  10;  Miller  v, 
Drane,  100  Wis.  1;  Richardson  Drug 
Co.  V.  Meyer,  54  Neb.  319;  Gregg  o. 
Thurber,  69  N.  H.  480;  South  Port- 
land Land  Co.  v.  Munger,  36  Oreg. 
457;  Gray  v.  Citizens'  Gas  Co., 
206  Pa.  303;  Hacke's  Appeal,  101  Pa. 
245;  Garvey  v.  Refractories  Co.,  213 
Pa.  182;  Pahner  v.  Board  of  Educa- 
tion, 220  Pa.  668;  Pa.  R.  R.  Co.  v. 
Bogert,  209  Pa.  589. 

*  World's  Columbian  Expos'n  Case, 
18  U.  S.  App.  159;  Green  ».  Mills, 
25  U.  S.  App.  394;  Boston  Diatite  Co. 
9.  Florence  Manufg.  Co.,  114  Mass. 
70;  Fletcher  o.  Tuttle,  151  111.  41;  In 
re  Sawyer,  124  U.  S.  210;  Davis,  etc., 


Co.  V.  Los  Angeles,  189  U.  S.  217; 
approved  in  Dobbins  v.  Los  Angeles, 
195  U.  S.  241;  State  of  Mississippi 
t>.  Johnson,  71  U.  S.  475;  Kirwan  v. 
Murphy,  189  U.  S.  54;  Giles  v. 
Harris,  189  U.  S.  487;  Sparhawk  v. 
Union  Pass.  Ry.  Co.,  54  Pa.  401; 
Osbom  V.  Charlevoix  Circuit  Judge, 
114  Mich.  656;  Downes  v.  Bennett, 
63  Kan.  653;  Riverside  Co.  v.  San 
Bernardino  County,  134  Cal.  517; 
Hatfield  v.  DeLong,  156  Ind.  207; 
post,  §§  412,  424,  465  and  note  to  the 
last-named  section;  Brown  v.  Mayor, 
140  Ala.  590;  City  of  Chicago  v. 
Chicago  City  Ry.  Co.,  222  lU.  560; 
Shoemaker  v.  City,  129  la.  244; 
Winnett  v.  Adams,  71  Neb.  817; 
State  V.  Dunbar,  48  Or.  109;  little- 
ton  V,  Burgess,  14  Wyo.  173. 

The  use  of  voting  machines  at  elec- 
tions relates  to  the  exercise  of  a  purely 
political  right  with  which  courts  of 
equity  have  no  power  to  interfere  by 
injunction.  U.  S.  Voting  Machine 
Co.  V,  Hobson,  132  Iowa,  38;  People 
p.  Prouty,  262  HI.  218;  Pa.  R.  R.  Co. 
V.  Ewing,  241  Fa.  581. 
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In  the  fourth  place,  equity  will  not  give  a  remedy  in  direct 
contravention  of  a  positive  rule  of  law.*  The  doctrine  of 
equity  upon  this  subject  is  thus  illustrated  by  Mr.  Justice 
Blaclffitone:  ^'Hard/'  he  says,  ''was  the  case  of  bond-creditors 
whose  debtor  devised  away  his  real  estate;  rigorous  and 
unjust  the  rule  which  put  the  devisee  in  a  better  condition 
than  the  heir ;  yet  a  court  of  equity  had  no  power  to  interpose. 
Hard  is  the  common-law  still  subsisting,  that  land  devised, 
or  descending  to  the  heir,  should  not  be  liable  to  simple  con- 
tract debts  of  the  ancestor  or  devisor,  although  the  money 
was  laid  out  in  purchasing  the  very  land ;  and  that  the  father 
shall  never  immediately  succeed  as  heir  to  the  real  estate  of 
the  son;  but  a  court  of  equity  can  give  no  relief;  though  in 
both  these  instances  the  artificial  reason  of  the  law,  arising 
from  feodal  principles  has  long  ago  entirely  ceased."  ^ 

This  rule  is  recognized  to  its  full  extent  in  the  equity  juris- 
prudence of  the  United  States.  If  a  transaction  is  condemned 
imder  the  force  of  legal  rules,  it  cannot  receive  a  more  favor- 
able consideration  in  a  court  of  equity  on  account  of  any  hard- 
ship to  particular  parties;  and  legal  rights  acquired  by  the 
prosecution  of  a  lawful  demand  in  a  lawful  way  will  not  be 
disturbed  by  a  chancellor.' 

It  may  be  added  here,  that  where  the  amount  in  con- 
troversy is  very  trivial,  equity  will  not  take  cognizance  of  the 
cause.^ 


S&  n.  Equity  follows  the  Law. 

The  second  maidm  which  will  be  noticed  is  that  equity  fol- 
lows the  law.    The  meaning  of  this  maxim  is  that  equity 


^See  Magniao  o.  Thomson,  15 
How.  281;  Hedges  v.  Dism  Co.,  160 
U.  a  182-102. 

*  8  Bbck.  Com.  4aO. 

*  Burke  9.  Murphy,  27  MisB.  197; 
MeCourtney  v,  Sloan,  15  Mo.  95; 
State  P.  McBride,  76  Ala.  51;  NeLson 
V.  Hamner,  84  Va.  909;  Friokev.  Safe 
Dep.  Co.,  183  Pa.  276. 

^Moore  v.  Lyttle,  4  J.  G.  R.  183; 
McNeir  s.  Toby,  6  Humph.  27.   See, 


also.  Cowan  v,  Jones,  27  Ala.  317; 
Chapman  v.  B.  A  T.  Pub.  Co.,  128 
Mass.  478;  and  Ocean  City  R.  R.  Co. 
p.  Bray,  55  N.  J.  Eq.  101,  where  the 
court  refused  to  enjoin  the  construc- 
tion of  a  railroad  at  the  suit  of  a 
landowner  where  the  land  taken  was 
worth  only  five  dollars  I  Kelaher  v. 
English,  62  N.  J.  Eq.  674;  Robertson 
V.  Lewie,  77  Conn.  345;  Qiragosian  o. 
Chutjian,  194  Mass.  504. 
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applies  to  equitable  titles  and  interests  those  rules  of  law  by 
which  legal  titles  and  interest  are  regulated,  provided  this 
can  be  done  in  a  manner  not  inconsistent  with  the  equitable 
titles  and  interests  themselves.^  Thus  equitable  estates  are 
subject  to  the  same  laws  of  inheritance  as  legal  estates,  and 
their  devolution  is  the  same.  And  so,  as  at  common  law,  the 
husband  was  entitled  absolutely  to  his  wife's  chattels  in  pos- 
session, he  is  in  like  manner  considered  entitled  to  chattels  of 
which  she  is  the  equitable  owner.  But  where  the  property 
is  settled  to  the  separate  use  of  a  feme  covert j  equity  will  not 
suffer  the  title  of  the  husband  to  be  asserted,  for  to  do  so 
would  be  to  defeat  the  title  which  has  been  created  in  equity 
for  the  benefit  of  the  wife.  In  the  case  of  executory  trusts, 
also,  equity  will  sometimes  refuse  to  apply  the  strict  rules  by 
which  legal  estates  are  controlled;  but  this  is  because  such 
trusts  are  in  an  inchoate  condition,  and  the  exact  quality  and 
duration  of  the  estate  are  not,  in  them,  strictly  defined. 

Equity  also  may  be  said  to  follow  the  law  when  rights  in 
equity  are  considered  barred  by  lapse  of  time  in  analogy  to 
the  statutes  of  limitations.^ 


39.  m.  Vigilantibus  non  dormientibus  .Squitas  subvenit. 

Another  maxim  is  vigilantibiM  non  dormientOms  asquitaa 
subvenity  the  meaning  of  which  is  su£Sciently  obvious.  It  is 
designed  to  provoke  diligence,  to  punish  laches,  and  to  dis- 
courage the  assertion  of  stale  claims.'    By  virtue  of  this 


^A  somewhat  different  version  of 
this  maxim  was  given  in  Magniac  o. 
Thomson,  15  How.  299,  namely,  that 
"wherever  the  rights  or  the  situation 
of  parties  are  clearly  defined  and  es- 
tablished by  law,  equity  has  no  power 
to  change  or  unsettle  those  rights  or 
that  situation."  And  see  Hedges  v. 
Dixon  O).,  150  U.  S.  182-192.  See 
Article  in  66  Cent.  Law  Jr.  177; 
In  re  Federal  Biscuit  Co.,  214  Fed. 
225;  Rambo  v.  Bank,  88  Kan.. 257; 
Hayes  v.  Schall,  229  Mo.  114.  But 
this  proposition  might,  it  seems, 
more  properly  fall  under  the  fourth 


qualification  of  the  first  maxim. 
AnUf  p.  65. 

<  See  Lansing  v.  Starr,  2  J.  C.  R. 
150;  Boone  County  v.  Burlington  & 
Missouri  River  R.  R.,  139  U.  S.  693; 
Bickel's  Appeal,  86  Pa.  204;  Taylor 
V.  Slater,  21  R.  I.  104;  Redfoid  v. 
Clarke,  100  Va.  115;  and  poH, 
§203. 

■Laoon  v.  foiggs,  3  Atk.  105. 
See  Ellison  v,  Moffatt,  1  Johns.  Ch. 
46;  Price's  Appeal,  54  Pa.  472;  Ger- 
mantown  Pass.  Railway  Co.  v.  Fitler, 
60  Pa.  133;  Waterman  v.  Sprague 
Mfg.  Co.,  55  Conn.  554;  Truesdell  v. 
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maxim  such  claims  are  rejected  in  equity,  independently  of 
any  statute  of  limitations.^  In  many  cases  equitable  relief 
depends  upon  the  discretion  of  the  chancellor,  and  the  laches 
of  the  complainant  is  often  one  of  the  most  important  of  the 
elements  which  are  taken  into  consideration  when  that  dis- 
cretion is  exercised.^ 

Courts  of  equity  sometimes  consider  themselves  bound  by 
the  statutes  of  limitation;  in  other  cases  they  act  by  analogy 
only.'  But  lapse  of  time  and  the  staleness  of  a  claim  may 
constitute  a  defence  in  courts  of  equity  even  where  no  statute 
of  limitation  governs  the  case.  This  defence  is  peculiar  to 
chancery  courts,  which  in  such  cases  act  upon  their  own  in- 
herent doctrine  of  discouraging,  for  the  peace  of  society,  an- 
tiquated demands,  and  refuse  to  interfere  where  there  has 
been  gross  laches  in  prosecuting  the  claim,  or  long  acquies- 
cence in  the  assertion  of  adverse  rights.^ 


LehmaD,  47  N.  J.  Eq.  218;  CkK>ke 
V.  Barrett,  155  Mass.  413;  Davidson 
0.  Mayhew,  169  Mo.  258;  Wolf  9. 
Great  Falls  Water  Co.,  15  Montana, 
49;  Raymond  v.  Flavel,  27  Oregon, 
219;  HaU  v.  Nash,  33  C:k>]o.  508; 
Smick  V.  Beswick,  113  Ky.  439; 
Sawyer  v.  Cook,  188  Mass.  163; 
Stevenson  v.  Boyd,  153  Cal.  630; 
Good  V,  Queens  Run  Fire  Brick  Co., 
224  Pa.  496;  Hogg  v.  Shield,  114 
Va.  403. 

1  Smith's  Eq.  19;  Hill  on  Trustees, 
169,  note;  Smith  v.  Turley,  32  W.  Va. 
14;  Marshall  v.  HiU,  246  Mo.  1; 
Forster  v.  Brown  Co.,  185  111.  App. 
528;  Newberry  v,  Wilkinson,  199 
Fed.  684;  Patterson  v.  Hewitt, 
195  U.  8.  319. 

<  See  Ruckman  v,  Cory,  129  U.  S. 
387;  Hovey  v.  Bradbury,  112  Cal. 
620,  and  Dunberton  v.  Youmans,  84 
Minn.  109,  for  cases  in  which  it  was 
held  that  the  maxim  ought  no<  to  be 
applied.  Youse  v.  McCarthy,  51 
Pa.  Sup.  306. 

'  See  and  consider  Fullwood  v.  Full- 
wood,  9  Ch.  Div.  176;  Richardson  v. 


Gregory,  126  111.  166;  Williams  v. 
Nedy,  134  Fed.  1;  Finnell  v.  FinneO, 
156  Cal.  589;  Summers  v,  Abemathy, 
234  Mo.  156. 

« Badger  v.  Badger,  2  Wall.  94; 
Speidd  V,  Henrici,  120  U.  S.  387; 
Richards  t^.  MackaU,  124  U.  S.  183; 
Abraham  v.  Ordway,  158  U.  S.  420; 
Gibson  v.  Herriott,  55  Ark.  85;  Rabe 
V,  Dunlap,  51  N.  J.  Eq.  40;  Wagner 
V.  Sanders,  62  S.  C.  73.  It  has 
been  said  that  the  rule  of  the  bar 
of  the  statutory  period  in  equity 
seems  to  be  that  an  equitable  remedy 
to  enforce  a  legal  vested  right  or  in- 
terest, as  distinguished  from  a  mere 
equitable  right,  is  not  affected  by 
laches  merely,  short  of  the  common- 
law  bar.  In  re  Maddever,  27  Ch.  D. 
527-532;  Clarke  v.  Hart,  6  H.  L. 
Cas.  646-654;  Campbell  v.  Seaman, 
63  N.  Y.  584-5.  See,  also,  Agens  v. 
Agens,  50  N.  J.  Eq.  566;  Colton  v. 
Depew,  60  N.  J.  Eq.  454;  Bume  v. 
Partridge,  61  N.  J.  Eq.  434;  Gordon 
V.  Johnson,  186  111.  18;  Baker  v.  Cum- 
mings,  169  U.  S.  206;  St.  Paul,  Minn. 
&  M.  Ry.  Co.  V.  Eckel,  82  Minn.  278; 
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"A  court  of  eqtiity,"  said  Lord  Camden,  "has  always  re- 
fused its  aid  to  stal^  demands  where  the  party  slept  upon  his 
right  and  acquiesced  for  a  great  length  of  time.  Nothing  can 
call  forth  this  court  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence;  where  these  are  wanting  the  court 
is  passive  and  does  nothing.  Laches  and  neglect  are  always 
discountenanced;  and  therefore  from  the  beginning  of  this 
jurisdiction  there  was  always  a  limitation  to  suits  in  this 
court.''  ^ 

But  this  maxim  must  not  be  understood  as  operating  to  de- 
prive a  plaintiff  from  obtaining  redress  in  equity  by  reason  of 
delay,  when  the  wrong-doing  has  been  secret  and  has  been 
fraudulently  concealed.  In  such  a  case  the  maxim  has  no  ap- 
plication.^ 

It  may  be  added,  that  as  against  the  Government  laches 
cannot  be  set  up  as  a  defence  in  equity  any  more  than  the  bar 
of  the  statute  can  at  law;  ^  and,  also,  that  laches  may  not  be 
imputed  so  as  to  deprive  a  party  of  his  equitable  rights,  when 
his  delay  has  caused  no  harm.^ 


MoMillan  v.  McMillan,  184  lU.  230; 
Old  Times  CJo.  p,  CasQr,  104  Ky. 
616;  Stevenson  v.  Boyd,  153  Cal.  630; 
Soniggs  0.  Decatur  Land  Co.,  86 
Ala.  173;  Kline  v.  Vogel,  00  Mo.  239; 
Calhoun  v.  Millaid,  121  N.  Y.  69; 
Shelton  v.  Horrell,  232  Mo.  358; 
Beigen  v.  Johnson,  21  Ida.  619;  Kel- 
ler V,  Harrison,  151  Iowa,  320;  Dusen- 
bery  v.  Bidwell,  86  Kan.  666;  Retsch 
V,  Renehan,  16  N.  Mex.  541;  State 
V.  Warner  Ck>.,  56  Or.  299;  Stephens 
V,  Dubois,  31  R.  I.  147;  Petticrew  v, 
Greenshields,  61  Wash.  620;  Wester- 
man  V.  Dinsmore,  68  W.  Va.  600; 
General  Electric  Co.  v,  Yost  Co., 
208  Fed.  723. 

1  Smith  V.  Clay,  3  Bro.  Ch.  R.  639. 
See  Rabe  v.  Dunlap,  51  N.  J.  Eq.  46, 
where  Lord  Camden  is  quoted;  New 
Yoik  CStgr^»..Pine,  185  U.  S.  95; 
Tozier  v.  Brown,  202  Pa.  364;  Wiggin 
t;.  Machine  Co.,  68  N.  H.  14,  and 
Covington  v.  Griffin's  Admr.,  98  Va. 


124.  In  this  last  case  it  was  justly 
remarked  that  equity  requires  dili- 
gence in  the  prosecution  as  well  as 
the  institution  of  suits.  See,  also, 
Hammond  v,  Hopkins,  143  U.  S.  250; 
Hemmick  v.  Standard  Oil  Co.,  91 
Fed.  332;  Groome  v.  Belt,  171  Pa.  74; 
Smith  V,  Turlcy,  32  W.  Va.  17;  Ry- 
ason  V.  Dimten,  164  Ind.  85;  Dex- 
ter V.  MacDonald,  196  Mo.  373.  The 
maxim  has  been  applied  as  against 
purchasers  for  ^alue,  without  notice. 
Logan  V,  Ndll,  128  Pa.  469;  Alabama 
Coal  Co.  V.Gulf  Coal  Co.,  171  Ala.  544. 

*  Bulli  Coal  Mining  Co.  v,  Osborne 
[18991,  A.  C.  351. 

'  United  States  v.  Dalles  Militaiy 
Road  Co.,  140  U.  S.  632;  State  v.  Ry. 
Co.,  157  Wis.  73;  R.  R.  Co.  v.  County, 
110  Va.  95.  But  see  Bradford  v. 
New  York  &  Pa.  Telph.  &  Tel.  Co., 
206  Pa.  582;  Bailey's  Estate,  241 
Pa.  230. 

« White  0.  Patterson,  139  Pa.  429; 
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40.  IV.  Between  equal  Equities  the  law  will  prevaiL^ 

If  two  persons  have  each  an  equally  good  equitable  right, 
but  one  of  them  has  the  legal  title  to  the  subject  of  the  dis- 
pute, equity  will  not  interfere,  but  leave  them  to  the  coiirts 
of  law,  when,  of  course,  the  holder  of  the  legal  title  will  pre- 
vail. Thus,  if  a  purchaser  for  a  valuable  consideration,  with- 
out notice  of  a  prior  equitable  right,  obtains  the  legal  estate  at 
the  time  of  his  purchase,  he  will  be  entitled  to  priority  in 
equity  as  well  as  at  law.^ 

Indeed,  the  maxim  in  question  goes  further;  for  the  bona 
fide  holder  of  an  equity  who  has  acquired  it  for  value  without 
notice  of  a  prior  equity  may,  even  after  he  has  received  notice 
of  the  prior  equity,  obtain  an  advantage  by  getting  in  any 
outstanding  legal  title;  and  of  this  advantage  a  court  of 
chancery  will  not  ordinarily  deprive  him.'* 

A  good  illustration  of  the  effect  which  equity  gives  to  the 
acquisition  of  the  legal  title  in  those  cases  in  which  the  eq- 
uities are  equal,  is  afforded  by  Thomdike  v.  Hunt.*  There  a 
trustee,  under  two  different  settlements,  having  misappropri- 
ated the  funds  of  one,  replaced  them  by  a  transfer  of  funds 
belonging  to  the  other.  In  a  suit  instituted  by  the  cestui  que 
trust  under  the  first  settlement,  the  trustee  transferred  the 
money  into  court,  and  the  fund  was  treated  as  belonging  to 
that  estate,  the  legal  title  consequently  resting  in  the  account- 
ant general  for  the  purposes  of  that  trust.  The  question  was 
whether  the  cestui  que  trust  under  the  second  settlement  had 
a  right  to  follow  this  fund,  and  it  was  held  that  he  had  not. 


£31i8  V,  Southwestern  Land  Co.,  102 
Wis.  400;  Newman  v.  Newman,  152 
Mo.  .398;  French  v.  Woodruff,  25 
Colo.  339;  Brown  v.  Ward,  110  Iowa, 
123. 

^Farmers'  and  Merchants'  Bank 
V.  Farwell,  19  U.  S.  App.  261-263; 
Westinghouse  v.  German  Nat.  Bank, 
196  Pa.  249  (certificate  of  stock); 
Fonnan  v.  Brewer,  62  N.  J.  £q.  748; 
Enos  V,  Stewart,  138  Cal.  112;  Snook 
V.  Zentmyer,  91  Md.  485;  Wd[>b  v. 


Hancher,  127  la.  269;  Brickey  v. 
linnertz,  241  111.  187. 

*  Note  to  Basset  v.  Nosworthy,  2 
Lead.  Cas.  Eq.  5.  See,  however. 
Central  Trust  Co.  v.  West  India  Imp. 
Co.,  169  N.  Y.  314;  Coffman  v,  Lig- 
gett, 107  Va,  418. 

» Taylor  v.  Russell  [1891],  1  Ch.  8; 
Blackwood  v.  The  London  Chartered 
Bank  of  Australia,  L.  R.  5  P.  C.  92, 
111;  The  Dueber  Watch  Case  Mfg. 
Co.  V.  Dougherty,  62  Ohio,  589. 

<  3  De  G.  &  Jo.  563. 
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because  the  transfer  being  without  notice  and  for  value  (t.  e., 
in  discharge  of  the  debt  due  by  the  defaulting  trustee)  the 
cestui  que  trust  under  the  first  settlement  had  just  as  strong 
an  equity  to  retain  the  fund  as  the  cestui  que  trust  under  the 
second  settlement  had  to  follow  it;  and  it  therefore  followed 
that  the  circumstances  of  the  legal  title  being  held  by  the 
accountant  general  for  the  former  was  enough  to  create  a 
preference  in  his  favor.  ^ 

41.  V.  Equality  is  Equity. 

Another  equitable  nrxaxim  is  that  equality  is  equity.  This 
may  be  illustrated  by  the  manner  in  which  the  court  acts  in 
the  case  of  a  power  in  trust,  where  the  donee  of  the  power 
who  has  the  option  of  selecting  out  of  a  class  has  failed  to  ex- 
ercise his  discretion.^  In  such  a  case,  if  there  is  more  than 
one  intended  beneficiary,  equity  will  divide  the-  property 
equally  among  all. 

So,  also,  in  the  case  of  joint  purchasers  the  leaning  of 
courts  of  equity  is  against  the  right  of  survivorship,  and  in 
favor  of  treating  the  parties  as  interested  in  the  subject- 
matter  of  the  purchase  as  tenants  in  common,  in  propor- 
tion to  the  sums  respectively  contributed  by  each.' 

42.  VI.  He  who  comes  into  Equity  must  do  so  with  clean 
hands. 

This  maxim  has  also  been  expressed,  ''he  that  hath  com- 
mitted iniquity  shall  not  have  equity."  ^   Thus  a  party  who 


1  Snell's  Eq.  18, 19;  Note  to  Basset 
V,  Nosworihy,  2  Lead.  Cas.  in  Eq. 
11. 

» See  poat,  Part  I.,  Chap.  IL,  §  77. 

'  See  LflJke  v.  Gibson,  1  Lead.  Cas. 
Eq.  177,  and  notes.  See,  also,  for  a 
general  recognition  of  the  maxim, 
Girard  Co.  v.  Cooper,  4  U.  S.  App. 
631;  Leighton  v.  Young,  10  U.  S.  App. 
319;  and  Woddrop  v.  Weed,  154  Pa. 
307-313;  Smith  v.  Moors,  216  Pa. 
421;  and  in  the  distribution  of  an  in- 
solvent corporation's  assets,  Nichols 


V.  Waukeska  Canning  Co.,  195  Fed. 
815. 

^  Francis  5.  See  Cadman  v.  Hor- 
ner, 18  Ves.  10;  Creath  v,  Sims,  5 
Howard,  192;  Barnes  v.  Starr,  64 
Conn.  136-154;  McCusker  v.  Spier, 
72  Conn.  628;  McAllister  v.  Hender- 
son, 134  Ind.  459;  Milhous  v.  Sally, 
43  S.  C.  324;  Palmer  v.  Harris,  60  Pa. 
160;  Reynolds  v.  Boland,  202  Pa. 
647-648;  Joseph  v.  Macowsky,  96  Cal. 
518;  Paulk  v.  Mayor,  etc.,  of  Sycar 
more,  104  Ga.  24,  s.  c.  728;  Shemer  v. 
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seeks  to  set  aside  a  transaction  on  the  ground  of  fraud  must 
himself  be  free  from  any  participation  in  the  fraud,  if  he  de- 
sires relief  in  equity;  ^  and,  on  the  same  principle,  equity  will 
not  lend  its  aid  to  assist  a  gambling  transaction,'  or  to  enforce 
penalties,  or  to  aid  in  the  harsh  assertion  of  legal  rights,'  or 
to  set  aside  a  conveyance  executed  to  defraud  third  parties.^ 
And  the  court  will  sometimes  act  sud  sponte.^ 
Upon  the  same  principle,  when  one  of  several  confederates 
to  a  fraudulent  transaction  has  acquired  the  result  of  the 
fraud,  equity  will  not  £dd  the  others  in  obtaining  their  share 
of  the  spoils.* 

About  the  earUest  illustration  of  this  doctrine  is  almost  tra- 
ditional in  the  famous  case  of  The  Highwayman.    Lord  Ken- 


Spear,  92  N.  C.  148;  Respaas  v.  Jones, 
102  N.  C.  5;  Shattuck  v.  Watson, 
63  Ark.  147;  Booker  ».  Wingo,  29  S.  C. 
116;  Bamett  v.  Barnett,  83  Va.  504; 
McI>onald  v,  Buckstaff,  56  Neb.  88; 
Brinkerhoff  v.  Ransom,  57  N.  J.  Eq. 
312;  Insurance  Co.  v,  Connelly,  104 
Tenn.  93;  Raasch  v.  Raasch,  100  Wis. 
400;  Imp.  Co.  v.  Tower's  Ex.,  etc., 
158  Mo.  282;  Watson  v.  Roller  Skat- 
ing Rink  Co.,  177  lU.  203;  Baiid  v. 
Howison,  154  Ala.  359;  Binkley  v. 
Nolt,  46  Pa.  Sup.  531;  Gulf  Ref.  Co. 
0.  Hart,  130  La.  51;  Houtz  v.  Bell- 
man, 228  Mo.  655;  Weegham  v,  Kil- 
lefer,  215  Fed.  171,  289;  Primeau 
V,  Granfield,  193  Fed.  911;  Maxwell 
V.  Maxwell,  69  W.  Va.  414;  Schilling 
V,  Quinn,  178  Ind.  447;  Rudnick  v. 
Murphy,  213  Mass.  470;  but  see 
Monahan  v.  Monahan,  77  Vt.  133. 

>  See  Wheeler  v.  Sage,  1  Wall.  518; 
Matthews  v,  Weiler,  57  Ark.  606. 
The  maxim  will  not,  however,  be 
i4>plied  where  the  creditor  in  a  usuri- 
ous contract  seeks  to  collect  the  debt 
with  legal  interest  only. 

'Alberston  v.  Laughlin,  173  Pa. 
529.  Or  the  recovery  of  money  paid 
in  such  a  transaction.  Baxter  v, 
Deneen,  98  Md.  181. 


'  See  Lessig  v,  Langton,  Brightly's 
R.  191;  Kahn  v.  Walton,  46  Ohio, 
213;  McClintock  v.  Loisseau,  31 
W.  Va.  870;  Bank  v.  Adrian,  116  N.  C. 
537;  Chute  v.  Quincy,  156  Mass.  189; 
post,  §  181,  and  c&ses  dted;  Clinton 
V,  Myers,  46  N.  Y.  511;  Larscheid  v. 
KitteU,  142  Wis.  175. 

*  Brown  v.  Brown,  66  Conn.  493- 
499;  see  post,  Fraud  on  Creditors, 
§  248;  Creighton  v.  Roe,  218  lU.  619; 
Brutsche  v.  Bowers,  122  la.  226; 
Massi  V.  Lavine,  139  Mich.  140. 

*  Pacific  live  Stock  Co.  v.  Qentiy, 
38  Ore.  275;  Creamer  v,  Bivert,  214 
Mo.  485;  Houtz  v.  Hellman,  228 
Mo.  671. 

*  Johns  ».  Norris,  22  N.  J.  Eq.  102; 
Walker  v.  Hill's  Executors,  22  N.  J. 
513.  See  also  Allen  v.  Berry,  50  Mo. 
90;  Mussehnan  v,  Kent,  33  Ind.  452; 
Hibemia  Society  v.  Ordway,  38  Cal. 
679;  Hunt  v,  Rowland,  28  Iowa,  349; 
Marcy  v.  Dunlap,  5  Lans.  365;  Gan- 
nett v.  Albree,  103  Mass.  372;  Leon- 
ard t^.  Poole,  114  N.  Y.  371;  McCUn- 
tock  V.  Loisseau,  31  W.  Va.  865; 
Schermerhom  v.  De  Chambrun's 
Admr.,  26  U.  S.  App.  212;  Central 
Trust  Co.  V.  Respass,  112  Ky.  606. 
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yon  once  said,  by  way  of  illustration,  that  he  would  not  sit 
to  take  an  account  between  two  robbers  on  Hounslow  Heath, 
and  it  has  been  questioned  whether  the  legend  in  regard  to 
the  highwayman  did  not  rise  from  that  saying.  It  seems, 
however,  that  the  case  was  a  real  one.  The. highwayman  did 
file  a  bill  in  equity  for  an  accounting  against  his  partner;  but 
the  bill  (it  is  needless  to  say)  was  promptly  dismissed;  and, 
moreover,  the  plaintiff's  solicitors  were  summarily  dealt 
with  by  the  court  as  for  a  contempt  in  bringing  such  a  case 
before  it.^ 

Of  course,  this  maxim  only  applies  to  the  particular  trans- 
action under  consideration,  for  the  court  will  not  go  outside 
of  the  case  for  the  purpose  of  examining  the  conduct  of  the 
complainant  in  other  matters,  or  questioning  his  general 
character  for  fair  dealing.^  Nor  is  it  every  prosecution  of  an 
unfounded  claim  that  will  bar  a  man  from  coming  into  a  court 
of  equity;  there  must  be  wilful  misconduct  in  regard  to  the 
matter  in  litigation.' 

It  has  been  held  in  some  cases  that  equity  will  not  necessa- 
rily refuse  its  aid  simply  because  the  fund  or  other  subject- 
matter  in  respect  of  which  the  relief  is  asked  may  have  been 
originally  created  by  an  illegal  transaction.  Instances  of 
this  will  be  found  in  Sharp  v.  Taylor,*  Brooks  v.  Martin,*^  and 
other  cases,  English  and  American,  cited  in  the  note.® 

But  the  doctrine  in  Sharpe  v.  Taylor  and  kindred  cases  is 


1  McMulleQ  V.  Hoffman,  174  U.  S. 
639,  654,  citing  1  lindley  on  Part- 
nerehip  (5th  ed.)>  94  note  n.,  9  Law 
Quarterly  Review  (London),  pp.  105- 
197;  Lindley  (8th  ed.),  113  note^. 

'  Cited  in  City  of  Chicago  v.  Stock 
Yards  Co.,  164  111.  224-238,  and  in 
Pitzele  V.  Cohn,  217  111.  30;  Kinner 
V,  Ry.  Co.,  69  Ohio  St.  339;  Camors 
Co.  V,  McConnell,  140  Fed.  412; 
Dempster  v.  Baxmyer,  231  Pa.  28; 
Chute  V,  Chemical  Co.,  185  Fed. 
118;  Englander  v.  Apfelbaum,  56 
Pa.  Sup.  152;  Lurie  v,  Pinanski,  215 
Mass.  229;  Luebke  v.  Salzwedel, 
157  Wis.  601. 


*Snell's  Prin.  Eq.  42;  Lewis  and 
Nelson's  Appeal,  67  Pa.  166;  Meyer 
V.  Yesser,  32  Ind.  294;  Bateman  v, 
Fargason,  4  Fed.  Rep.  32;  Foster  v, 
Winchester,  92  Ala.  497;  Miller  v. 
Enterprise  Co.,  142  Cal.  213;  Bradley 
Co.  V.  Bradley,  165  Cal.  242. 

*  2  Phil.  Ch.  801. 

» 69  U.  S.  70,  81. 

•Sykes  v.  Beadon,  11  Ch.  D.  170; 
Farmer  v,  Russell,  1  Bos.  &  Pul.  296; 
McBlair  v.  Gibbes,  58  U.  S.  237;  The 
Chas.  E.  Wiswall,  86  Fed.  671; 
Hardy  v,  Jones,  63  Kan.  8;  Harcrow 
V.  Gainer,  69  Ark.  6;  Fishblate  i^. 
Fishblate,  238  Pa.  450. 
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not  to  be  extended.  The  whole  subject  was  reviewed  by 
Mr.  Justice  Peckham  in  McMullen  v.  Hoffman/  where  the 
distinction  was  thus  expressed:  "In  the  case  before  us  the 
cause  of  action  grows  directly  out  of  the  illegal  contract,  and 
if  the  court  distributes  the  profits  it  enforces  the  contract 
which  is  illegal.  But  where  A  claims  money  from  B,  although 
due  upon  an  illegal  contract,  and  B  acknowledges  the  obliga- 
tion and  waives  the  defence  of  illegality  and  pays  the  money 
to  a  third  party  upon  his  promise  to  pay  it  to  A,  the  third 
party  cannot  successfully  defend  an  action  brought  by  A  to 
recover  the  money  by  alleging  that  the  original  contract  be- 
tween A  and  B  was  illegal.  This  is  the  principle  decided, 
and  we  think  correctly  decided,  in  the  cases  cited." 

Under  the  same  maxim,  too,  fall  cases  where  equity  has 
refused  its  aid  to  unconscionable  demands  or  defences,  and 
has  left  the  parties  to  their  relief  at  law.* 

43.  Vn.  He  who  seeks  Equity  must  do  Equity. 

The  usual  illustration  of  this  maxim  is  the  case  of  a  bor- 
rower of  money  on  usurious  interest,  who  comes  into  a  court 
of  equity  to  ask  for  relief  by  having  the  transaction  set  aside. 
Equity  will  not  afford  him  redress  except  upon  the  terms  of 
his  retummg  the  amount  actually  borrowed  with  lawful  in- 
terest, because  it  is  as  equitable  that  the  person  who  has 
loaned  the  money  should  have  the  amount  with  lawful  in- 
terest returned  to  him,  as  that  the  borrower  should  be  re- 
lieved from  his  unjust  obligation  to  pay  a  usiuious  rate.'   So 


» 174  U.  S.  660,  See  particularly 
page  660.  See  also  Snell  v.  Dwight, 
120  Maas.  9;  Dunham  v.  Presby,  120 
Mass.  285;  Gray  v.  Oxnard  Bros.,  59 
Hun,  387;  Wiggins  v,  Bisso,  92  Tex. 
219;  Unckles  v,  Colgate,  148  N.  Y. 
534;  Woodson  v.  Hopkins,  85  Miss. 
171. 

'  See  Philada.  Trust  Co.  v.  Coal  and 
Iron  Co.,  139  Pa.  544.  See  in  this 
connection  Brown  p.  Davis,  23  U.  S. 
App.  579-696,  where  the  court  dis- 
miased  the  bill  because  of  reckless 


charges  of  fraud  and  reckless  evi- 
dence in  support  thereof.  It  would 
seem  that  a  suitor  in  chanceiy  must 
not  only  come  into  court  with  clean 
hands,  but  must  keep  them  so. 

'  Fanning  v,  Dunham,  5  Johns.  Ch. 
122.  See  also  Sporrer  v.  Eifler,  48 
Tenn.  633;  Corby  v.  Bean,  44  Mo. 
379;  Ruppd  v,  Missouri  Assn.,  158 
Mo.  613;  Mack  v.  Hill,  28  Mont. 
99;  Thomas  v.  Coffin,  23  U.  S.  App. 
653;  Hubbard  v.  Tod,  171  U.  S.  601; 
American  Freehold,  etc.,  Co.  &.  Jeffer- 
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also  a  mortgagor  who  files  a  bill  to  redeem,  must  offer  to  do 
equity  by  paying  the  mortgagee  his  debt,  interest,  and  costs,  ^ 
and  he  cannot  insist  that  the  debt  is  barred  by  the  statute.^ 
Another,  and  a  striking  illustration  of  this  maxim,  is  found 
in  the  rule  that  when  a  husband  comes  into  chancery  for  the 
purpose  of  gettmg  in  his  wife's  equitable  property,  he  wiU 
not  be  assisted  except  upon  the  terms  of  making  a  reasonable 
settlement  upon  his  wife.^  Again,  when  a  bona  fide  possessor 
of  property  improves  it  in  good  faith  and  under  an  honest 
belief  of  ownership,  equity  in  some  cases  may  refuse  to  aid 
the  real  owner  in  ousting  him,  save  upon  terms  of  allowance 
for  such  expenditures.^  Still  again;  when  a  property  owner 
seeks  to  enjoin  the  collection  of  a  tax  on  the  ground  that  the 
amount  is  excessive,  he  must  pay  to  the  proper  officer  the 
amount  which  he  concedes  to  be  properly  due.*  Other  illus- 
trations of  the  application  of  this  maxim  will  be  found  in  the 
authorities  cited  in  the  note.®   Among  these,  Willard  v.  Tay- 


son,  69  Miss.  770;  Hanchey  v.  South- 
ern Bldg.  Assn.,  140  Ala.  246;  Gar- 
lich  V.  Mutual  Assn.,  129  111.  App. 
414. 

*  Lanning  v.  Smith,  1  Pars.  Eq.  G. 
16;  Lewie  v,  Halbnan,  53  S.  G.  18; 
but  see  Savoie  v,  Meyers,  40  La.  Ann. 
677;  Meetz  v,  Mohr,  141  Gal.  667; 
Rodda  t;.  Needham,  78  Wash.  639. 

» Oakman  v.  Walker,  69  Vt.  344. 

'  See  §  109  et  seq.  See,  on  the 
general  maxim,  Secrest  v.  McKenna, 
1  Strobh.  Eq.  356;  Richardson  v. 
Linney,  7  B.  Mon.  571;  Mumford 
V.  Am.  Life  Ins.  Go.,  4  Goms.  463; 
Buena  Vista  Go.  v.  Tuohy,  107  Gal. 
243. 

<  Putnam  v,  Tyler,  117  Pa.  588. 
But  such  an  exercise  of  jurisdiction 
is  on  the  border-line,  and  should  be 
most  cautiously  used.  Hunter  v.  Goe, 
12  N.  D.  505. 

» People's  Nat.  Bk.  v,  Marye,  191 
U.  S.  285;  Smith  v.  Auditor  General, 
20  Mich.  398;  Merrill  v.  Humphrey, 
24  Mich.  170;  Meyer  v.  Wells,  223 


U.  S.  298;  Louisville  R.  R.  Go.  v. 
Bosworth,  209  Fed.  462;  Howcott 
V.  Smart,  133  La.  694. 

'Gomstock  V,  Johnson,  46  N.  Y. 
615;  Loder  v.  Allen,  50  N.  J.  Eq.  631- 
637;  Morrison  v,  Hershire,  32  la.  271 ; 
Board  of  Montgomery  Gounty  v, 
Elston,  32  Ind.  27;  Dean  v.  Gharlton, 
23  Wis.  590;  Greed  v.  Scruggs,  1 
Heisk.  590;  Wales  v,  Goffin,  105  Mass. 
328;  Lohman  t;.  Grouch,  19  Gratt. 
331;  Garpenter  v,  Plagge,  192  111.  82; 
MiUer  o.  Miller,  148  Mo.  113;  Gollins, 
etc.,  V,  Green,  10  Okla.  244;  McGlain 
V.  Batton,  50  W.  Va.  121;  Vick  v. 
Vick,  126  N.  G.  123.  See  remarks  of 
Gh.  J.  Waite  in  Fosdick  v.  Schall,  99 
U.  S.  253;  Gibson  v.  Herriott,  55  Ark. 
85;  Thomas  v.  Evans,  105  N.  Y.  601; 
Green  v.  The  Goast  Line  R.  R.  Go., 
97  Ga.  15-22;  Gharlestown  Ry.  Go.  v, 
Hughes,  105  Ga.  1;  Hayes  v.  South- 
em,  etc.,  Assn.,  124  Ala.  663;  Trigg 
V.  Jones's  Admr.,  102  Ky.  44;  O'Gon- 
nell  V.  O'Gonor,  191  lU.  215.  For  a 
case  where  the  maxim  was  not  ap- 
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loe^  may  be  particularly  referred  to.  In  that  case  it  appeared 
that  in  1854 the  plaintiff  had  leased  from  the  defendant  ahotel 
at  Washington  for  a  term  of  ten  years,  with  the  option  to  the 
lessee  of  purchasing  the  fee  at  a  fixed  price  at  any  time  within 
the  term.  At  the  date  of  the  lease  gold  and  silver  coin  was 
the  only  legal  tender.  Subsequently  the  legal  tender  acts 
were  passed  and,  in  April,  1864,  just  prior  to  the  expiration 
of  the  term,  the  lessee  elected  to  exercise  his  option  to  buy, 
and  tendered  the  price  in  paper  money,  which  was  at  that 
time  much  depreciated.  On  the  refusal  of  the  lessor  to  accept, 
the  lessee  filed  a  bill  to  enforce  specific  performance  of  the 
contract.  It  was  held  that  he  was  entitled  to  a  decree,  but 
only  on  condition  that  the  stipulated  sum  should  be  paid  in 
coin. 

The  maxim  is  applicable  to  a  defendant  as  well  as  to  a 
plaintiff;  and  a  party  who  seeks  to  avail  himself  of  an  equi- 
table defence  must  stand  the  test  of  the  doctrine  imder 
consideration,  as  well  as  one  who  appears  as  plaintiff  in  a 
cause.  ^ 

44.  Vm.  Equity  looks  upon  that  as  done  which  ought  to 
be  done.' 

This  is  a  very  important  maxhn,  and  one  which  Ues  at  the 
foundation  of  many  of  the  great  doctrines  in  equity.  For 
the  purpose  of  reaching  exact  justice,  equity  will  frequently 
consider  that  property  has  assumed  certain  forms  with  which 
it  ought,  in  justice,  to  be  stamped,  or  that  parties  have  per- 


plied,  see  Bowdre  v.  Carter,  64  Mias. 
221;  Hickman's  Estate,  40  Pa.  Sup. 
244;  Callanan  v.  R.  R.  Co.,  199  N.  Y. 
268. 

175  U.S.  557.  But  see  McGoon  V. 
Shirk,  54  lU.  408. 

*  Tongue  p.  Nutwell,  31  Md.  902. 
See,  also,  Brown  p.  hake  Superior  Iron 
Co.,  134  U.  S.  530,  and  the  remarks  of 
Brewer,  J.,  on  p.  535;  Union  Bank  v. 
Day,  79  Neb.  845;  City  of  Columbus 
V.  Mercantile  Trust  Co.,  218  U.  S. 
662. 


*  "When  chanceiy  interposes  to 
compel  the  performance  of  an  act 
which  has  been  covenanted  to  be 
performed,  it  always  treats  the  sub- 
ject as  if  it  had  been  performed  at 
the  time  contracted."  Reeve's  Dom. 
Relations,  tit.  Chancery,  446;  Jordan 
V,  Cooper,  3  S.  &  R.  585;  Bridgeport 
Electric  &  Ice  Co.  v,  Mcader,  30  U.  S. 
App.  581-588;  Clemmons  v.  Cox,  116 
Ala.  507;  Cockrell  u.  Cockrell,  79 
Miss.  569;  United  States  v,  Colorado 
Anthracite  Co.,  225  U.  S.  219. 
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formed  certain  duties,  or  carried  out  the  terms  of  contracts,^ 
which  they  ought,  in  justice,  to  fxilfil;  *  and  will  regulate  the 
enjoyment  and  transmission  of  estates  and  interests  accord- 
ingly. Thus,  where  a  testator  has  imperatively  directed  land 
to  be  sold  and  turned  into  money,  equity  will  consider  that  the 
conversion  (as  it  is  termed)  has  taken  place  from  the  instant 
of  the  testator's  death,  and  the  subsequent  devolution  of  the 
property  will  be  governed  by  the  rules  which  control,  not  real, 
but  personal  estate.  And  so,  as  it  is  the  duty  of  a  trustee  to 
deal  with  the  trust  property  for  the  benefit  of  the  cestui  que 
trust,  a  profit  made  in  his  own  name  will  be  regarded  as  made 
for  the  benefit  of  the  trust  estate.  This  maxim  will  be  found 
running  through  the  whole  system  of  equity  jurisprudence.' 

46.  IX.  Between  equal  Equities  priority  of  time  will  pre- 
vail.^ 

This  is  the  rule  which  is  applied  to  determine  the  order  be- 
tween conflicting  equities.  If  nothing  else  intervenes  to  turn 
the  scale,  the  man  who  is  first  in  time  will  be  first  in  right. 
The  maxim  is  frequently  applied  in  questions  which  arise 
under  titles  acquired  through  equitable  assignments,  and  the 
nature  of  this  doctrine  and  the  reason  of  its  application  have 
thus  been  stated  by  very  high  authority:  "I  take  it,"  said 
Lord  Westbury,  in  Phillips  v.  Phillips,*^  "  to  be  a  clear  proposi- 
tion that  every  conveyance  of  an  equitable  interest  is  an  inno- 
cent conveyance,  that  is  to  say,  the  grant  of  a  person  entitled 
merely  in  equity  passes  only  that  which  he  is  justly  entitled 


*  See  Robs  v.  Army  &  Navy  Hotel 
Co.,  34  Gh.  D.  43;  In  re  Queensland 
Land  &  Coal  Co.,  Davis  v.  Martin, 
[1894]  3  Ch.  181;  Bridgeport  Elec.  & 
Ice  Co.  V.  Meader,  30  U.  S.  App.  588; 
Bush  V.  Boutelle,  156  Mass.  167;  Ship- 
man  V,  Lord,  58  N.  J.  Eq.  380;  Payne 
V.  Lumber  Co.,  9  Okla.  683;  Rea  v. 
Wilson,  112  Iowa,  517;  Nat.  Bk.  of 
Deposit  V.  Rogers,  166  N.  Y.  380; 
Warner  v.  City  of  New  Orleans,  31 
C.  C.  A.  243;  and  McRea  ».  McRea, 
78  Maryland,  270-283;  Betta  v.  Con- 


necticut Life  Ins.  Co.,  76  Conn.  377; 
Camp  V,  Boyd,  229  U.  S.  530;  Rea  o. 
Canal  Co.,  245  Pa.  589. 

« Fittfl  V.  Grocery  Co.,  144  N.  C. 
471. 

>  Bennett  v.  Haiper,  36  W.  Va.  546. 

«  Maguire  v.  Heraty,  163  Pa.  381; 
Johnson  0.  Hayward,  74  Neb.  165; 
Wasserman  v,  Metzger,  105  Va.  754; 
Demeter  v.  Wilcox,  115  Mo.  634. 

s  4  DeG.  F.  &  J.  215.  See  the  Eng- 
lish and  Scottish  Mercantile  Co.  v, 
Brunton,  [1892]  2  Q.  B.  1-7. 
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to  and  no  more.  If,  therefore,  a  person  seiased  of  an  equitable 
estate  (the  legal  estate  bemg  outstanding)  makes  an  assurance 
by  way  of  mortgage  or  grants  an  annuity,  and  afterwards 
conveys  the  whole  estate  to  a  purchaser,  he  can  grant  to  a 
purchaser  that  which  he  has,  viz.,  the  estate  subject  to  the 
mortgage  or  annuity,  and  no  more.  The  subsequent  grantee 
takes  only  that  which  is  left  in  the  grantor.  Hence  grantees 
and  incumbrancers  claiming  in  equity  take  and  are  ranked 
according  to  the  dates  of  their  securities,  and  the  maxim 
applies,  Qui  prior  est  temporey  potior  est  jure.  The  first 
grantor  is  potior j  that  is,  potentior.  He  has  a  better  and 
superior,  because  a  prior,  equity."^  But  in  order  that  this 
maxim  should  apply,  the  equities  must  be  equal.  Should 
they,  for  any  reason,  be  unequal — should  the  balance  be 
disturbed  by  fraud,  laches,  or  negligence,  the  prior  equity 
may  be  pk)stponed.* 

46.  X.  Equity  imputes  an  intention  to  fulfil  an  obligation.^ 

What  is  meant  by  this  maxim  is  that  when  a  person  cove- 
nants to  do  an  act,  and  he  does  that  which  may  either  wholly 
or  partially  be  converted  to  or  towards  a  completion  of  the 
covenant,  he  shall  be  presumed  to  have  done  it  with  that 
intention.  In  the  case  of  Wilcocks  v.  Wilcocks,^  which  is  a 
leading  authority  upon  this  point,  a  person  covenanted  to 
purchase  and  to  settle  lands  of  a  certain  value,  and  afterwards 
purchased  lands  of  equal  or  greater  value,  which  descended 
upon  his  heir,  and  it  was  deemed  a  performance  of  the  cove- 
nant. Upon  the  same  principle  a  purchase  in  the  name  of  a 
child  will  be  considered  as  an  advancement,  and  not  as  a  re- 
sulting trust  for  the  benefit  of  the  father  (the  piurchaser) ;  ^ 
and  a  legacy  to  a  child  will  be  treated  as  a  provision. 

^  See  Union  Bank  of  London  v.  v.  Yorkshire  Banking  Co.,  40  Ch.  D. 

Kent,  39  Ch.  D.  238,  for  a  statement  180. 

of  the  general  principle,   and  the  *  Warren  v.  Adams,  19  CoL  525; 

exceptions  to  it.  Jager  p.  Vollinger,  174  Mass.  521; 

>  See  Heyder  v.  Excelsior  Building  Swearinger  v,   Ins.   Co.,   56  S.   C. 

Loon  Affiodation,  42  N.  J.  Eq.  403,  355. 

and  the  remarks  of  the  court  on  ^2  Vem.  558;  2  Lead.  Cas.  Eq.  415. 

pp.  407  and  408.    See  also  Farrand  '  Post,  Part  I.,  chap,  on  Implied 

Trusts. 
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47.  XI.  Equity  acts  in  personam. 

It  was  against  the  person  that  the  jurisdiction  of  the  Court 
of  Chancery  was  originally  acquired,^  and  an  attachment 
against  the  person  has  always  been,  and  still  is,  one  of  the 
olriinary  means  of  enforcing  obedience  to  its  decrees.  Indeed, 
it  may  be  said  that,  "generally,  if  not  universaDy,  equity 
jurisdiction  is  exercised  in  personam  and  not  in  rem^  and  de- 
pends upon  the  control  of  the  court  over  the  parties,  by  rea- 
son of  their  presence  or  residence,  and  not  upon  the  place 
where  the  land  lies  in  regard  to  which  relief  is  sought."^ 
Hence,  wh^n  the  parties  are  within  the  jurisdiction  of  a  coiurt 
of  chancery,  it  will  not,  ordinarily,  hesitate  to  grant  relief, 
although  the  property  to  be  ultimately  afifected  by  the 
decree  may  lie  in  another  forum.  Thus  the  Court  of 
Chancery  ia  England  decreed  specific  performance  of  a  con- 
tract respecting  the  boimdaries  of  Pennsylvania  and  Mary- 
land, when  colonies,  entered  into  by  the  proprietaries;  *  a 
trustee  residing  in  one  state  may  be  compelled  to  make  a 
conveyance  of  real  estate  situated  in  another;  ^  and  an  ac- 
count may  be  taken  between  a  mortgagor  and  mortgagee  in 
a  Court  of  Equity  although  the  mortgaged  premises  lie  out- 
side its  territorial  jurisdiction.^ 

It  follows  from  this,  however,  that  a  decree  in  equity  can- 
not, of  itself,  divest  a  title  at  law,  but  can  only  compel  the 
holder  to  convey .•    Therefore  it  was  held,  in  a  recent  case  in 


^  Great  Falls  Manuf .  Co.  o.  Wor- 
stcr,  23  N.  H.  462. 

'  Per  Gray,  J.,  in  Hart  v,  Sansom, 
110  U.  S.  154;  King  v.  Pillow,  90 
Tenn.  287;  Maasie  v.  Watta,  6  Cranch, 
148;  Giliiland  v.  Inabnit,  92  la.  46; 
Clad  V.  Paist,  181  Pa.  148;  Schmaltz 
V.  Yotk  Manuf.  Co.,  204  Pa.  1; 
Noble  V.  Grandin,  125  Mich.  383; 
Vaught  V.  Meador,  99  Va.  569;  State 
ex  rd,  V,  Zachritz,  166  Mo.  307;  Bu1>- 
terfield  0.  Nogales  Co.,  9  Ariz.  212; 
Byrne  v,  Jones,  169  Fed.  321;  New- 
man 0.  ShreVe,  229  Pa.  200;  Vacuum 
Oil  Co.  V,  Eagle  Oil  Co.,  164  Fed.  867; 
Eaton  V,  McCall,  86  Me.  346. 


*Penn  v.  Lord  Baltimore,  1  Vea. 
444;  2  Lead.  Cas.  Eq.  767. 

^Vaughan  v.  Barclay,  6  Whart. 
392.  To  the  same  effect  are  Earl 
of  Kildare  v,  Eustace,  1  Vem.  419; 
Lord  Cranstown  v,  Johnston,  3  Ves. 
170.  See  also  Mitchell  v.  Bunch,  2 
Paige  Ch.  R.  606;  and  Moore  i^. 
Jaeger,  2  MacArthur,  465;  lindley  «. 
O'ReiUy,  50  N.  J.  L.  636. 

'Peninsular,  etc.,  Co.  v.  Padfio 
S.  W.  Co.,  123  Cal.  689. 

•Proctor  V.  Ferebee,  36  N.  O. 
143;  Miller  v.  Sherry,  69  U.  8. 241-2; 
and  see  same  case,  pp.  248-9. 


CH.  III.]  MAXIMS  IN  EQUITY.  79 

Virginia,  that  a  court  in  New  York  had  no  power  to  make 
title  to  land  in  the  former  state  by  a  decree  authorizing  the 
coimnittee  of  a  lunatic  to  convey;  for  as  the  owner  was  in- 
capable of  executing  a  deed,  his  title  could  be  divested  only 
by  some  process  from  a  court  of  the  sovereign  (the  State) 
within  whose  territory  the  land  was  situate.^ 

The  question  is  one  of  great  practical  importance  in  fore- 
closiu"e  suits  against  railroad  corporations  whose  lines  of 
railway  extend  over  more  than  one  state.  It  is  now  settled 
by  the  highest  authority  that  a  decree  of  foreclosure  and  a 
sale  of  the  entire  mortgaged  property  is  valid,  although  a 
portion  of  that  property  may  lie  out  of  the  territorial  juris- 
diction of  the  court  making  the  decree;  provided,  of  course, 
that  the  jurisdiction  over  the  defendants  in  personam  had 
properly  attached.  Such  was  the  ruling  of  the  Supreme 
Court  of  the  United  States  in  MuUer  v.  Dows,^  where  Mr. 
Justice  Strong  said:  "Without  reference  to  the  English 
chancery  decisions,  where  this  objection  to  the  decree  would 
be  quite  imtenable,  we  think  the  power  of  courts  of  chancery 
in  this  country  is  sufficient  to  authorize  such  a  decree  as 
was  here  made.  It  is  here  undoubtedly  a  recognized  doc- 
trine that  a  court  of  equity,  sitting  in  a  state,  and  having 
jurisdiction  of  the  person,  may  decree  a  conveyance  by  him 
of  land  in  another  state,  and  may  enforce  the  decree  by 
process  against  the  defendant.  True,  it  cannot  send  its 
process  into  that  other  state,  nor  can  it  deliver  possession 
of  land  in  another  jurisdiction,  but  it  can  command  and  en- 
force a  transfer  of  the  title.  And  there  seems  to  be  no  reason 
why  it  cannot.  In  a  proper  case,  effect  the  transfer  by  the 
agency  of  the  trustees  when  they  are  complainants,"  And 
so  in  McElrath  v.  The  Pittsburg  and  Steubenville  Railroad 
Co.,*  a  bill  for  foreclosure  of  a  mortgage — in  which  it  ap- 
peared that  a  railroad  company,  whose  road  was  partly  in 

1  HotchkisB  V.  Middlekauf ,  96  Va.  *  55  Pa.  189.    See,  also,  White  v. 

649;  lindsley  v.  Union  Mining  Co.,  Hall,  12  Vcb.  Jr.  321;  MacGregor  v. 

26  Wash.  301.  MacGregor,  9  la.  65;  and  Memphis 

*  94  U.  S.  449;  Riverdale  Mills  v.  Sav.  Bk.  v.  Houchens,  52  G.  C.  A.  176, 

Akbama  Co.,  198  U.  8. 197.  188. 
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Pennsylvania  and  partly  in  West  Virginia,  had  mortgaged 
all  their  rights  in  the  whole  road — the  court  decreed  that 
the  trustee  who  had  brought  the  suit,  being  within  its  juris- 
diction, should  sell  and  convey  all  the  mortgaged  property, 
as  well  that  in  the  state  of  West  Virginia  as  that  in  Penn- 
sylvania. But  where,  in  order  to  the  relief  sought,  it  is 
necessary  to  deal  directly  with  the  land  itself,  the  foreign 
situation  of  the  property  will  be  a  bar  to  the  jurisdiction. 
Thus,  a  bill  cannot  be  brought  for  a  partition  of  land  out- 
side of  the  jurisdiction,  for  the  court  cannot  issue  a  commis- 
sion thither;  ^  nor  to  remove  a  nuisance  similarly  situated, 
for  no  writ  to  abate  the  nuisance  would  run,^  nor  can  title 
be  made  by  a  master  or  commissioner  where  the  real  estate 
is  beyond  the  territorial  jurisdiction  of  the  court  by  whom 
such  officers  are  appointed.^ 

The  doctrine  that  equity  acts  in  personam  has  also  been 
applied  for  the  purpose  of  restraining  a  defendant  within  the 
jurisdiction  from  prosecuting  suits  without  the  jurisdiction. 
The  question  whether  an  injunction  should  issue  under  such 
circumstances  came  before  Lord  Hardwicke  in  Mackintosh 
V.  Ogilvie,^  and  was  decided  in  the  affirmati\e.  Similar 
rulings  have  been  made  by  many  state  courts  in  this  country  ;^ 
and  these  decisions  have  all  been  approved  by  the  Federal 
Supreme  Court.® 

The  maxim  that  a  court  of  equity  acts  in  personam  must 
not  be  imderstood  to  mean  that  the  jurisdiction  of  the  chan- 
cellor extends  to  rights  of  action  for  personal  injuries.    The 


I  Smith's  Manual  of  Equity,  30; 
See,  also,  Glen  ».  Gibson,  9  Barb.  G34; 
MacGregor  v.  MacGrcgor,  9  la.  65; 
Guarantee  Trust  Co.  v.  Delta  &  Pine 
Land  Co.,  43  C.  C.  A.  4()3;  and  Port 
Royal  R.  R.  Co.  x>,  Hammond,  58  Ga. 
523. 

'  Morris  o.  Remington,  1  Pars.  Eq. 
C.  (Pa.)  387.  See,  also,  Thomas  v, 
Hukill,  131  Pa.  298. 

*  Watts  V.  Waddle,  6  Pet.  389; 
Guarantee  Trust  Go.  v.  Delta  Land 


Co.,  104  Fed.  5;  Fall  v,  Eastin,  215 
U.  S.  8. 

MT.  R.  193  71. 

*  Snook  V.  Snetzcr,  25  Ohio,  516; 
Keyser  v.  Rice,  47  Md.  203;  Dchon 
V.  Foster,  86  Mass.  545;  Sercomb  v. 
Catlin,  128  III.  556;  Dinsmorc  t;. 
Ncresheimer,  32  Hun,  204;  Zimmer- 
man V.  Franke,  34  Kan.  650;  Wilson 
V.  Joseph,  107  Ind.  490;  Bigjcs  v. 
Colby,  4  Ind.  Tcr.  383;  Royal  League 
0.  Kavana^h,  233  III.  175. 

•  Cole  V,  Cunningham,  133  U.  8. 107. 
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reverse  is  the  case.  The  subject  of  the  jurisdiction  of  courts 
of  equity  is  property — not  persons.  Their  process  is  directed 
against  persons,  and  sometimes  against  property;  but  there 
must  be  some  right  of  property  involved  in  order  that  the 
jurisdiction  of  the  court  may  attach.  This  subject  will  be 
noticed  hereafter;  ^  but  reference  may  be  made,  in  this  con- 
nection, to  the  refusal  of  courts  of  chancery  to  entertain 
any  bill  to  recover  damages  for  purely  personal  torts,*  or  to 
prevent  violations  of  purely  political  rights.' 

It  may  not  be  out  of  place,  moreover,  to  mention  here  the 
rule  applicable  when  the  res  happens  to  be  within  the  juris- 
diction, and  the  person  whose  rights  in  the  res  are  sought  to 
be  affected  by  the  decree  is  a  non-resident.  In  such  cases, 
at  all  events  for  certain  purposes,  the  court  will  exercise 
jurisdiction  over  the  thingy  although  personal  service  upon 
the  defendant  may  not  be  possible — whenever  service  by 
publication,  in  lieu  of  a  personal  service,  is  authorized  by 
statute.  Cases  not  infrequently  arise  where  it  is  necessary 
that  the  title  to  real  estate  should  be  perfected  by  getting 
rid  of  an  outstanding  claim.  The  title  to  land  may  be  clouded 
by  the  existence  of  an  alleged  right  which  the  holder  declines, 
presently,  to  assert.  There  is,  as  we  shall  see  hereafter,  a 
jurisdiction  in  courts  of  chancery  to  remove  a  "cloud" 
upon  the  title.  This  power  may  be  exercised  if  the  land  is 
within  the  process  of  the  court,  although  the  party  affected 
may  be  beyond  its  limits.* 

48.  Xn.  Equity  acts  specifically. 

The  last  maxim  which  will  be  noticed  is,  that  equity  acts 
specifically,  and  not  by  way  of  compensation;  which  em- 
bodies a  general  principle  running  through  the  whole  system 
of  chancery  jmrisprudence.  This  principle  is  that  equity 
aims  at  putting  parties  exactly  in  the  position  which  they 
ought  to  occupy;  *  giving  them  in  specie  what  they  are  en- 

^See  end  of  Chapter  II.  of  Part  receivers,  for  injury  resulting  in 
III.,  Injunctions,  §  465.  death,  was  dismissed. 

» See  Brown  ».  Wabash  Ry.  Co.,         » Fletcher  ».  Tuttle,  161  111.  41. 
96  111.  297,  where  a  biU  filed  against         « Amdt  v,  Griggs,  134  U.  S.  320. 

*  "Equity  looks  through  form  to 
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titled  to  enjoy;  and  putting  a  stop,  actually,  to  injuries 
which  are  being  inflicted.  Thus,  equity  decrees  the  per- 
formance of  a  contract,  and  does  not  give  damages  for  its 
breach.'  So,  also,  equity  will,  under  certain  circumstances, 
restrain  the  conunission  of  destructive  trespass; '  whereas, 
at  conunon  law,  all  that  the  aggrieved  party  could  obtain 
would  be  a  money  compensation  for  the  injury.  And  so, 
again,  a  chancellor  will  sometimes  comi)el  a  party  specifically 
to  make  good  his  representations  by  which  another  has  been 
misled;  while  in  the  common-law  action  of  decdt,  damages 
alone  can  be  recovered. 

In  some  exceptional  cases,  indeed,  equity  will  afford  com- 
pensation in  lieu  of  specific  relief;  but  such  cases  are  rare. 
These  receptions,  as  well  as  the  general  principles  contained 
in  this  maxim,  will  be  illustrated  more  at  length  imder  the 
appropriate  heads  of  Specific  Performance  and  Injunction. 

substance."     Texas  v,  ETardenberg,  ^  Post,  Part  III.,  chap,  on  SpeciBc 

77  U.  S.  89;  Zeiser  o.  Ckbn,  207  N.  Y.      Performance. 

407.  *  Past  J  Part  III.,  chap,  on  Injuno- 

taons. 
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49.  Definition. 

A  TRUST,  in  its  technical  sense,  is  the  right,  enforceable 
solely  m  equity,  to  the  beneficial  enjoyment  of  property  of 
which  the  legal  title  is  in  another.^  The  radical  idea  of  a 
trust  is  this  separate  co-existence  of  the  legal  title  with  the 
beneficial  ownership,  or,  as  it  came  to  be  called,  the  equi- 
table title.  The  perfect  ownership  is,  as  it  were,  decomposed 
into  its  constituent  elements  of  legal  title  and  beneficial 
interest,  which  are  vested  in  different  persons  at  the  same 
time.*    Thus,  to  take  the  simplest  case,  if  land  is  conveyed 


1  See  Kane  v,  Bloodgood,  7  J.  C.  R. 
90;  Warner  v.  McMuUin,  131  Pa.  381. 
In  McKee  v.  Lamon,  159  U.  S.  322, 
the  distinction  between  a  trust  and  a 


bailment  docs  not  seem  to  be  clearly 
recognized. 

*  See  the  argument  in  McDonogh's 
Ex'rs  V.  Murdock,  16  How.  391.    See 
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or  devised  to  A  on  such  terms  that  he  is  compellable  to  hold 
it  for  the  benefit  of  B,  here  A  has  the  legal  title,  B  has  the 
beneficial  ownership,  or  right  to  enjoy  the  land;  and  this 
right,  originally  enforceable  solely  in  equity  by  suing  out 
a  subpoena  against  A,  was  considered  as  attaining  the  dig- 
nity of  a  title. 

The  length  of  time  during  which  this  separation  of  the 
ownership  into  its  constituent  elements  continues,  and  the 
extent  of  B's  control  over  the  property,  in  other  words,  the 
duration  and  the  nature  of  the  trust  depend  upon  the  terms 
by  which  it  is  created,  subject,  of  course,  to  certain  estab- 
lished legal  rules. 

The  system  of  trusts  is  now  so  thoroughly  recognized  that, 
according  to  the  laws  of  property  in  England  and  in  other 
countries  where  the  English  common  law  is  in  force,  it  is  one 
of  the  rights  of  ownership  that  this  division  of  the  complete 
title  should,  if  desired,  take  place.  If  the  absolute  owner  of 
property  wishes  for  any  reason  to  have  the  equitable  title 
only  vested  in  him  and  the  legal  title  outstanding  in  another, 
he  has  a  perfect  right  to  hold  and  enjoy  his  property  in  that 
way.  Nor  is  it  necessary  that  the  cestui  que  trust  should  be 
under  any  disability  in  order  that  he  may  enjoy  this  privi- 
lege. A  person  sui  juris,  and  who  is  the  absolute  owner  of 
property,  may  avail  himself  of  the  system  of  trusts,  and  may 
keep  the  legal  title  outstanding  in  another  as  long  as  he  sees 
fit  so  to  do.^ 

60.  Distmction  between  Trusts  and  Fidei  Commissa. 

It  has  been  supposed  that  the  English  trust  was  identical 
with,  or,  at  all  events,  bore  a  very  great  resemblance  to  the 
Romajx  fidei  commissum;  but  that  there  is  a  broad  distinction 
between  the  two  has  been  pointed  out  by  high  authority.   In 

also  ChafTccs  v.  Risk,  24  Pa.  432;  Personal  Advance  Co.,  42  Gh.  D.  270; 

Wallace  V,  Wainwrighti  87  Pa.  267.  and  of   Farwcll,   J.,  in   Rimmer  v, 

1  See  the  language  of  Lord  Chan-  Webster,  [1902]  2  Ch.  170.    See  also 

cellor  Cairns   in   Shropshire   Union  Young  v.  Snow,  167  Mass.  287. 

Railways   and    Canal    Co.    v.    The  A  deed  or  will  docs  not  create  a 

Queen,  L.  R.  7  Eng.  and  Ir.  App.  507;  trust  unless  there  is  a  separation  of 

of  Chitty,  J.,  in  Carritt  v.  Real  and  the  legal  estate  from  the  beneficial 
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McDonogh's  Executors  v.  Murdoch  ^  the  question  arose 
whether  a  ''trust"  was  within  the  language  of  the  Louisiana 
code  prohibiting  siAatUiUions  and  fidei  commissa,  and  it  was 
held  that  it  was  not.  The  difference  between  the  two  was 
clearly  explained  in  the  opinion  of  the  court  in  that  case,' 
and,  indeed,  is  obvious  from  a  consideration  of  the  nature  of 
the  fidei  commissa  as  they  existed  under  the  Roman  law. 

Th^  fidei  eommmt^m  was  the  means  of  carrjring  out  svbsiUvr 
lions  which  could  not  be  otherwise  effected  by  the  testator. 
By  a  svbstUtUion  a  party  could  be  appointed  to  take  the  in- 
heritance, in  case  the  person  Who  was  designated  as  heir  in 
the  first  instance  did  not  make  his  election  to  accept  the 
inheritance  within  a  specified  time,  or  in  case  he  was  a  de- 
scendant of  the  testator,  and  after  becoming  heir  died  under 
puberty.'  Thus,  the  testator  could  say,  ''Lucius  Titius,  be 
heir  and  make  thy  cretion  *  within  the  next  hundred  days 
after  thou  hast  knowledge  and  ability.  But  if  thou  fail  so 
to  make  cretion  be  disinherited.  Then  Maevius  be  heir  and 
make  thy  cretion."  ^  And  also,  "Titius,  my  son,  be  my 
heir.  If  my  son  shall  not  become  my  heir,  or  if  he  become 
my  heir  and  die  before  he  comes  into  his  own  governance, 
Seius  be  heir."*  If,  however,  a  stranger,  and  not  a  de- 
scendant, was  instituted  as  heir,  a  substitution  could  not 
be  made  in  such  a  way  that  if  the  heir  died  within  a 
specified  time  some  other  person  should  be  heir  to  him. 
But  this  end  was  effected  by  means  of  the  fidei  com- 
missumy''  whereby  the  heir  was  bound  to  deliver  over 
the  inheritance  either  in  whole  or  in  part,  at  or  after  a 
designated  time.^  In  other  words,  the  fidei  commissa  were 
the  means  whereby  the  transmission  of  estates,  tP  be  enjoyed 
by  successive  owners,  was  secured.®    The  performance  of 

enjoyment  and  a  trust  cannot  exist  *  EHcction,  choice, 

when  the  same  person  possesses  both.  '  Com.  of  Gaius,  td  sup, 

Doan  V.  Vestry,  103  Md.  662.  *  Id.,  §  179. 

>  15  Howard,  367.  '  Id.,  §  184. 

» Id.  407-409.  » Id.,  §§  184,  246  to  289. 

'  Commentaries  of  Gaius  (Abdy  A  *  ResembUng,  in  this  particular,  the 

Walker),  Book   II.,  §§  174  to   180;  system  of  estates-tail  in  the  English 

and  see  McDonogh's  Ex'rs  v,  Mur-  law. 
docfa,  15  How.  407,  408. 
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the  fidei  commissa  was  enforced  at  Rome  by  the  consul  or 
the  prsetor  whose  special  jurisdiction  waa  over  fidei  commisM, 
and  in  the  provinces  by  the  governor.^  Subsequently  a 
prsBtor  was  appointed  for  the  special  purpose  of  hearing 
such  causes,  receiving,  from  the  nature  of  his  duty,  the  name 
of  prastor  fidei  ccmimissarvus.^ 

It  is  true  that  in  both  the  Roman  fidei  commiaaa  and  Eng- 
lish trusts,  a  confidential  relationship  was  presumed  to 
exist,'  but  in  the  former  it  was  called  into  being  for  the 
purpose  of  transmitting  the  inheritance;  in  the  latter,  in 
order  to  regulate  the  present  enjoyment  of  the  estate.^ 

The  fundamental  idea,  moreover,  which  lay  at  the  root  of 
both  trusts  and  fidei  commissa  was  probably  the  same,  viz., 
that  under  certain  circumstances  it  might  be  convenient  or 
desirable  that  one  man  should  take  and  hold  property,  the 
benefit  of  which  was  sooner  or  later  to  accrue  to  another; 
but  the  development  of  this  idea,  in  the  two  systems  of  juris- 
prudence was  essentially  dififerent. 

The  distinction,  therefore,  which  it  is  desirable  to  remem- 
ber as  existing  between  the  fidei  commissum  and  the  trust  is 
this,  that  in  the  former  there  was  no  separation  of  the  l^al 
and  equitable  title,  but  there  was  simply  a  request,  which 
afterwards  became  a  duty  imposed  upon  the  gravatuSy  to 
convey  the  inheritance  to  another  person,  either  immediately 
or  after  a  certain  event,  e.  g.,  the  death  of  the  first  taker; 
whereas,  in  the  trust,  the  perfect  ownership  is  decomposed 
into  its  constituent  elements  of  l^al  title  and  beneficial  in- 
terest, which  are  vested  in  different  persons  at  the  same  time.' 


>Gaiu8,  BooklL,  §27a 

'Justinian,    Lib.   II.,   Tit. 
§{  1  and  2. 

'Amos  on  the  Sdenoe  of  Juris- 
prudence,  91. 

*A  trust  to  convey  land  or  to 
transfer  or  deliver  personalty  would 
bear  a  close  resemblance  to  a  fidei 
commis8um.  *  *  There  can  be  no  doubt 
of  the  general  proposition  that  where 
money  is  placed  in  the  hands  of  one 
person  to  be  delivered  to  another,  a 


trust  arises  in  favor  of  the  latter  which 
he  may  enforce  by  bill  in  equity,  if  not 
by  action  at  law.  The  acceptance  of 
the  money,  with  notice  of  its  ulti- 
mate destination,  is  sufficient  to 
create  a  duty  on  the  |iart  of  the  bailee 
to  devote  it  to  the  pur{K)scs  intended 
by  the  bailor.''  McKoc  v.  l.Amon, 
159  U.  8.  322. 

•See  2  Pollock  &  Maitland's 
History  of  Engliah  Law,  pp.  22&- 
23& 
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It  may  also  be  here  remarked  that  the  fidei  eammissa  arose 
out  of  testamentary  dispositions;  whereas,  English  trusts 
were  originally  created  only  by  conveyances  inter  vtvosy  land 
not  being  devisable  before  the  statute  of  Henry  VIII. 

It  may  further  be  observed  that  the  uatis  and  usufructus  of 
the  Roman  law  are  not  to  be  confounded  with  the  English 
use  or  trust.  The  ti^us  in  the  Roman  law  of  property  con- 
sisted in  the  right  to  the  natural  use  of  a  thing,  owned  by 
another,  by  some  definite  individual  and  the  family  circle  of 
which  he  constituted  the  head,  and  was  ordinarily  not 
transferable.  The  usufructus  was  of  greater  extent  than  the 
usus,  there  being  added  to  the  latter  the  fructua  or  a  right  to 
enjoy  the  fruits  of  land  to  a  greater  extent  than  is  necessary 
for  daily  consumption;  and  this  right  could  be  let,  sold,  or 
given  lo  another.^ 

61.  Origin  of  Trusts. 

When  it  was,  exactly,  that  the  idea  of  the  separation  of 
the  complete  ownership  into  the  legal  and  equitable  titles 
first  made  its  appearance  in  England,  is,  perhaps,  impossible 
to  say;  nor  can  it  be  asserted  with  any  certainty  whether 
this  idea  was  one  of  piurely  English  growth,  or  whether  it 
was  imported  from  some  other  system  of  laws.  The  proba- 
bilities are  in  favor  of  its  indigenous  nature;  for,  as  we  have 
seen,  it  has  no  exact  coimterpart  in  the  Roman  law;  ^  nor  is 
it  likely  that  the  English  lawyers  of  very  early  times  had 
opportunities  of  studying  this  law,  if  any  such  ideas  could 
indeed  have  been  gathered  from  it.' 

In  early  times,  the  idea  of  the  separation  of  the  legal  and 
equitable  titles  must  have  met  with  an  enemy  in  the  feudal 
q^tem.  To  allow  a  feud  to  be  held  by  one  person  in  trust  for 
another,  would  have  created  confusion  in  determinmg  to 

>  See  Justinian's  Institutes,  lib.  11.,  perhaps,  to  exaggerate  the  extent  to 

tit.  iv.  and  v.;  Tompkins  and  Jen-  which  the  early  English  law  is  in- 

kyn's  Modem  Roman  Law,  173,  174.  debted   to   the   Roman   law.     The 

*8ee  the  opinion  of  Judge  Camp-  Roman   law   which   influenced   the 

beD   in    McDonogh's   Executors   v.  English  law  was  probably  the  early 

Murdoch,  15  How.  409.  Roman  law — not  the  law  of  Jus- 

*  The  tendeni^  in  modem  times  is,  tinian. 


88  trusts;  TBEm  GfiNfiiiAt  NATtmfi.        [part  I. 

whom  the  lord  was  to  Idbk  for  the  performance  of  the  serv- 
ices annexed  to  the  feud,  and  for  those  pecuniary  and  other 
advantages  which  he  derived  from  the  death  of  the  feudatory, 
or  the  alienation  of  the  estate.  Hence,  Mr.  Butler  has  re- 
garded the  introduction  of  uses  as  one  of  the  most  effective 
blows  aimed  at  the  feudal  system.^ 

Some  attempts,  indeed,  have  been  made  to  show  that  trusts 
existed  in  the  reign  of  King  Alfred;  but  the  better  opinion 
seems  to  be  that  the  instance  referred  to  was  the  description 
of  a  tenure,  and  not  the  case  of  a  trust.*  The  probabilities 
are,  that  trusts  were  recognized  before  the  statute  of  quia 
emptores  (13  Edw.  I.),  and  became  frequent  after  that  date; 
this  probability  being  founded  on  authority,^  and  being  fur- 
ther strengthened  by  the  fact  alluded  to  by  Mr.  Finlason, 
that  we  not  unfrequently  fall  into  error  when  we  assume  that 
*' because  proceedings  are  not  mentioned  as  being  judicially 
decided  upon  they  did  not  exist." 

Without,  however,  entering  into  any  elaborate  research,  it 
may  be  safely  assumed  that  in  the  reign  of  Edward  III.  the 
beneficial  enjoyment  of  land  as  distinguished  from  the  legal 
ownership  was  distinctly  recognized;  *  and  it  now  becomes 
necessary  to  trace  briefly  the  nature  of  this  beneficial  inter- 
est, its  development  into  that  permanent  equitable  estate 
known  as  a  use,  the  nature  of  this  estate  prior  to  the  famous 
statute  of  uses  of  27  Henry  VIII.,  the  effect  of  that  statute, 
and  the  character  of  the  equitable  interests  which  it  left  un- 
touched, and  which  together  with  certain  other  like  interests, 
under  the  title  of  the  modem  trusts,  fell  peculiarly  under  the 
jurisdiction  of  the  Court  of  Chancery.^ 


^  Co.  Litt.  191,  a,  note,  seo.  VI.,  the  taking  the  profits  by  one  where 

11.  the  estate  at  law  is  in  another  is 

*  Sanders,  U.  and  T.  7.  recognized;  and  in  7  Rich.  II.,  c.  12, 

'  See  reference  to  Bro.  Abr.  tit.  the  word  use  (oeps  ad  opm,  2  Pollock 

"Feoffmental    Uses,"    in    Reeves's  and  Maitland's  History  of  English 

Hist.  Eng.  L.,  vol.  2,  p.  575,  note  Law,  227)  is  first  mentioned.    Baoon, 

(Finlason);  and  1  Spence  Eq.  439,  23, 25;  1  Spcnce  Eq.  440. 

note  /,  447.  »  See  Perry  on  Trusts,  §  300. 

« In  the  Statute  50  Edw.  III.,  c.  6, 
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62.  Trusts  before  the  Statute  of  Uses;  Statute  1  Rich,  in., 
c.  1. 

Before  the  statute  of  uses  there  appears  to  have  existed  a 
distinction  between  the  technical  ''use"  and  a  "trust." 
"Where  the  trust,"  says  Bacon,^  "is  not  special  nor  transi- 
tory, but  general  and  permanent,  there  it  is  an  use."  The 
permanent  "use"  was  the  natural  result  and  outgrowth  of 
the  "special  trust."  Two  classes  of  beneficial  interests  con- 
sequently arose.^  First,  the  use  or  simple  trust,  of  which  it 
is  said  "it  is  not  hke  a  rent  out  of  the  land,  but  it  is  a  thing 
collateral  annexed  to  the  person  touching  the  land,  and  is 
no  more  than  a  confidence  for  the  use  of  the  land,  that  is  to 
say,  a  confidence  that  the  feoffees  to  whom  the  land  is  given 
shall  permit  the  feoffor  and  his  heirs,  and  such  persons  as  he 
shall  appoint  to  receive  the  profits  of  the  land,  and  that  the 
feoffees  shall  make  such  estates  of  the  land  as  he  (the  feoffor) 
shall  limit.  So  that  their  estate  is  but  upon  confidence."  ' 
Second,  the  special  trust:  which  was  subdivided  into  the 
"special  trust  lawful,"  as  if  a  man  had  enfeoffed  another 
to  the  intent  or  in  trust  to  be  re-enfeoffed,  or  to  the  intent  to 
be  vouched,  or  to  the  intent  to  suffer  a  recovery;  and  the 
special  trust  unlawful,  or  covinous  trust,  as  a  trust  to  defraud 
creditors,  or  for  maintenance,  for  defeating  the  tenancy  to 
the  prsecipe,  the  statutes  of  mortmain,  or  the  wardship  of 
lords. 

The  courts  of  common  law  took  no  cognizance  of  these 
equitable  interests,  and  the  only  remedy  which  the  bene- 
ficiary enjoyed  was  by  means  of  a  subpoena  out  of  chancery.'^ 


^  Essay  on  Uses,  8.  See  also  Hut- 
chiDS  V.  Heywood,  50  N.  H.  497. 

'  See  Sanders,  Uses  and  Trusts,  6; 
Lewin  on  Trusts  (12th  Eng.  ed.)>  P'  5; 
1  Spenoe  Eq.  448. 

s  Dalamere  o.  Barnard,  1  Plowden, 
362;  Co.  Lit.  272  6. 

<  ''A  trust,"  said  Lord  Hardwicke, 
"is  where  there  is  such  a  confidence 
between  parties  that  no  action  at  law 
win  lie."  Sturt.  o.  Mellish,  2  Atk. 
612.   See,  also,  AUen  v.  Imlett,  Holt, 


641;  Vanderstegen  v.  Witham,  6  M. 
A  W.  467;  Bond  v.  Nuree,  10  Q.  B. 
244;  Edwards  v.  Lowqdes,  1  El.  & 
Bl.  81;  MiUard's  Case,  2  Freem.  Ch. 
43.  Nor  had  the  spiritual  courts  any 
jurisdiction.  See  Witter  v.  Witter,  3 
P.  Wms.  102;  King  v.  Jenkins,  3  Dow. 
&  R.  41;  Edwards  v.  Graves,  Hob. 
266;  Farrington  v.  Knightly,  1  P. 
Wms.  649.  See  further  on  the  subject 
McCartney  ».  Bostwick,  32  N.  Y.  63; 
Dorsey  v.  Garey,  30  Md.  489.    In 
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Trusts  of  both  descriptions  had  their  origm  either  m  fraud 
or  fear.^  In  fraud,  for  they  were  designed  originally  by 
ecclesiastics  for  the  purpose  of  evading  the  statutes  of  mort- 
main, and  were  subsequently  made  use  of  in  order  to  effec- 
tuate some  covinous  intent  on  the  part  of  the  feoffee,  such  as 
to  defraud  a  lord  of  his  wardship  or  creditors  of  their  remedy 
for  their  debts;  in  fear,  for  the  effectiveness  of  this  method 
of  defeating  strictly  legal  rights  was  soon  readily  taken  ad- 
vantage of  during  the  disputes  between  the  Houses  of  York 
and  Lancaster,  which  began  with  Bolingbroke's  usurpa- 
tion in  the  reign  of  Richard  II.,  in  order  to  avoid  the  forfeit- 
ures with  which  the  alternately  successful  parties  visited 
the  estates  of  their  adversaries.  Uses  and  special  trusts, 
therefore,  grew  into  a  system,  and  they  came  to  be  governed 
by  well-established  principles.  As  beneficial  interests  rested 
solely  upon  the  conscience  of  the  feoffee,  corporations  were 
held  not  to  be  capable  of  a  seisin  to  use,  for  they  had  no  soula.^ 
The  king  or  queen  could  not  be  a  feoffee  to  uses,  for  it  was 
thought  inconsistent  with  the  royal  dignity  that  such  a  con- 
fidence should  be  enforced  against  a  sovereign  at  the  suit  of 
a  subject.  Hence,  when  the  Duke  of  Gloucester,  to  whom 
many  estates  had  been  conveyed  in  trust,  acquired  the  crown, 
a  special  statute  was  passed  in  order  to  remedy  the  mischief 
which  would  otherwise  have  arisen  from  the  incapacity  of 
enforcing  trusts  as  against  the  king.' 
In  addition  to  confidence  of  person,  privity  of  estate  was  also 

Pennsylvania  the  cestui  que  trust  may  But  in  later  times  it  seems  to  have 

enforce  the  right  to  the  possession  of  been  thought  that  there  could  be  a 

real  estate,  even  as  against  the  true-  ''royal  trustee,"  subject  to  the  prac- 

tee,  by  an  action  of  ejectment.   Ken-  tical  difficulty  of  enforcing  a  trust 

ncdy  u.  Fury,  1  Dall.  72.  against  a  monarch.     See  Penn   v. 

^  See  the  argument  of  Sir  Robert  Lord  Baltimore,  1  Ves.  Sr.  453;  Earl 

Atkyns  in  Att.-Gen.  v.  Sands,  Hard,  of  Kildare  v.  Eustace,  1  Vem.  439, 

491.     "Trusts  and  uses,"  he  said,  note  1;  Perry  on  Trusts,  §40.    Bee 

"have  the  same  parents,  fraud  and  particularly  Briggs  v.  Light-boats,  11 

fear;  and  the  same  nurse,  a  court  of  Allen,    157,    where   the   authorities 

conscience."  upon  the  subject  of  the  sovereign's 

'  Sanders,  57-87;  Jenkins,  195.  immunity  from   suit  are  collected. 

*Stat.  1  Rich.   III.,  c.   5.     See  See,  also,  Prioleau  v.  United  States, 

Hodge  V,  Att.-Gen.,  3  Younge  &  Col.  L.  R.  2  Eq.  659;  and  New  v.  Bonaker, 

342.  L.  R.  4  Eq.  655. 
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necessary.  No  person  could  be  seized  to  a  use  who  was  not 
in  of  the  same  estate  as  that  of  which  the  use  had  been  de- 
clared. All  persons  who  came  in  by  title  paramount,  all 
persons  who  were  in  in  the  post  and  not  in  the  per,  took  the 
estate  free  of  the  use.  Such  was  the  lord  who  was  in  by  es- 
cheat, or  a  tenant  by  the  curtecfy.  So  also  a  disseisor,  abator, 
or  intruder.^ 

A  consideration  was  necessary  to  raise  a  use  where  the 
conveyance  was  one  which  did  not  operate  by  transmutation  of 
possession;  and  no  use  could  be  raised  either  of  personal 
inheritances,  such  as  annuities,  or  of  things  qiuB  ipso  usu 
consumuntur,  such  as  conmions  or  ways  in  gross. 

While  the  feoffee  to  uses  was,  in  the  eye  of  the  law,  the 
real  owner,  the  cestui  que  use  could  exercise  many  acts  of 
ownership  over  the  use  which  no  holder  of  a  l^al  title  could 
enjoy  over  land  itself.  He  could  devise  it,  he  could  alien  it,* 
and  it  descended  according  to  the  rules  of  common  law  in 
respect  to  inheritances  of  land.  His  right  to  the  land,  how- 
ever, was  a  mere  chose  in  action,  a  mere  right  to  sue  out  a  sub- 
poena in  chancery,  and  it  was  liable  to  be  defeated  by  the 
alienation  of  the  holder  of  the  legal  title.  It  was  subject  to 
the  feudal  duties  of  the  feoffee  to  uses,  and  to  the  dower  of 
his  wife,  and  to  the  danger  of  being  forfeited  for  his  treason 
CNT  felony;  and  it  could  not,  originally,  be  enforced  against 
his  heir.' 

In  the  reign  of  Richard  III.  a  very  important  statute  ^  was 
passed  affecting  the  rights  and  powers  of  the  cestui  que  use. 
That  statute,  after  reciting  the  mischief  growing  out  of  un- 
known and  privy  feoffments,  provided  in  substance  that  the 
cestui  que  use  should  have  the  power  of  alienating  not  only  the 
use  but  the  possession  also,  or,  in  other  words,  that  an  aliena- 
tion by  the  cestui  que  use  should  ''have  the  same  effect  as  if  he 
had  the  legal  ownership." 

1  Sanders,  56,  61,  62;  1  Spenoe  Eq.  p.  16,  Howe's  edition.     See  Moyle 

446.  Finch's  Case,  4  Inst.  86. 

*  But  a  subpcena  was  not  assign-  '  Sanders,  67;  1  Spence  Eq.  446* 

able  in  a  case  oC  a  bare  trust  and  con-  ^  1  Rich.  III.,  c.  1. 
fidenoe.    See  Baoon,  Uses,  note  to 
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It  has  been  argued  by  Mr.  Sanders  that  prior  to  the  statute 
of  Richard  III.  it  had  been  determined  that  on  a  feoffment  for 
life  or  in  tail^  or  a  grant  for  a  term  of  years,  there  could  be  no 
declaration  of  a  use,  and  that  a  subpcena  would  not  lie  against 
a  person  so  seised,  the  reason  being  'Hhat  as  to  the  estate  or 
seisin  of  a  tenant  in  tail  no  use  could  be  limited  upon  it;  first, 
because  the  tenure  of  itself  created  a  valuable  consideration; 
secondly,  because  the  statute  de  donis  had  appropriated  and 
fixed  the  estate  tail  to  the  donee  and  the  heirs  of  his  body,  so 
that  neither  he  nor  they  could  execute  the  use;''  and  as  to 
the  tenant  for  life,  "the  consideration  of  tenure  between  the 
lessor  and  lessee  appears  to  have  been  incompatible  with  the 
use;"  *  while  as  to  the  interest  of  a  termor,  '4t  was  supposed 
that  the  contract  between  the  lessor  and  lessee,  and  the  con- 
sideration upon  which  the  latter  took  the  lease,  were  incom- 
patible with  and  repugnant  to  the  nature  of  a  use  declared 
to  any  other  person."  ^ 

The  point  is  not  of  any  great  practical  importance,  except 
as  illustrating  the  gradual  extension  of  equitable  interests 
to  all  degrees  of  estates,  for  the  statute  of  Henry  VIII.  in- 
cluded uses  declared  upon  the  seisin  of  a  tenant  for  life  (show- 
ing their  existence  at  that  time) ;  and  courts  of  equity,  after 
the  passage  of  that  statute,  began  to  enforce  confidences 
declared  upon  terms  for  years,  not  as  the  old-fashioned  uses, 
but  as  trusts.' 

The  point  is  also  of  importance  as  showing  the  true  nature 
and  extent  of  a  tmsty  for  the  definition  sometimes  given  of  a 
trust,  viz.,  that  it  is  a  use  not  executed  by  the  statute  of 
Henry  VIII.,^  is  too  limited,  if  use  is  employed  in  its  strict 
technical  sense. 

The  modem  trust  includes  not  only  those  technical  uses 
which  were  not  executed  by  the  statute,  but  also  equitable 
interests  which  never  were  considered  uses,^  and  did  not, 

» Sanders,  U.  &  T.  28.    It  will  be  *  Sanders,  U.  &  T.  31. 

observed  that  this  argument  has  no  *  See  Sanders,  U.  &  T.  32. 

application  where  the  life  estate  was  *  1  Cruise  Real  Prop.  380;  Perry  on 

not  crealedf  but  merely  transferred  by  Trusts,  §  300.    See,  also,  The  lOng 

the  conveyance.     See  Lewin  (10th  and  Holland,  Styl.  40. 

£ng.  ed.),  4;  1  Cruise,  Real  Prop.  350.  '  Sandero,  U.  &  T.  32. 
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therefore^  fall  within  the  provisions  of  the  statute.  These 
equitable  interests,  in  common  with  the  imexecuted  uses, 
received  the  name  of  trusts.^  It  may  be  remembered  here 
that  the  term  'Hrust"  did  not  include  every  interest  in  land 
recognized  in  the  Court  of  Chancery.  The  equity  of  redemp- 
tion of  a  mortgagor,  for  example,  was  an  equitable  interest 
analogous  to  a  trust,  but  nevertheless  distinct  and  different 
from  it.* 

To  return  to  the  statute  of  Richard  III. ;  a  difficulty  arose 
which  seems  not  to  have  been  foreseen,  viz.,  that  while  the 
power  of  alienation  was  conferred  upon  the  cestui  que  use,  no 
restraint  was  imposed  upon  the  like  power  which  already  ex- 
isted in  the  feoffee  to  uses.  Hence,  if  a  conveyance  were 
made  by  the  latter,  his  alienee  might  and  did  interfere  with 
the  enjoyment  of  the  alienee  of  the  cestui  que  use.  This 
highly  unsatisfactory  condition  of  titles  led,  among  other 
-things,  to  the  enactment  of  the  famous  Statute  of  Uses,  27 
Henry  VIII.,  c.  10. 


63.  Statute  of  Uses;  27  Hen.  VHI.,  c.  10. 

The  provisions  of  this  statute  are  well  known.  It  enacted, 
in  substance,  that  wherever  any  person,'  by  any  assurance, 
stood  seized  to  the  use  of  another  for  any  estate  the  cestui  que 
use  should  be  deemed  to  be  in  lawful  seisin  and  possession  of 
the  same  estate  in  the  land  itself  as  he  had  in  the  use.  In  the 
language  of  conveyancing,  it  transferred  the  use  into  a  pos- 
session, or  executed  the  use.  Its  objects,  according  to  the 
preamble,  were  ''for  the  extirpating  and  extinguishment  of 
all  such  subtle  practised  feoffments,  fines,  recoveries,  abuses, 
and  errors  heretofore  used  and  accustomed  in  this  realm, 
*  *  *  and  to  the  intent  that  the  king's  highness,  or  any  other 


1  "In  modern  times  trust  estates 
are  extremely  analogous  to  uses  be- 
fore the  statute  of  uses.  I  do  not  aay 
they  are  always  exactly  the  same"  See 
Lord  Cranworth  in  Penny  v.  Allen,  7 
DeG.  M.  &  G.  422. 

s  Sanders,  U.  &  T.  279;  Tucker  v. 
Thurstan,  17  Ves,  Jr-  133,    "Trusts 


were  not  on  a  true  foundation  until 
Lord  Nottingham  held  the  great 
seal.''  Burgess  v.  Wheate,  1  Eden, 
223;  Philips  v.  Brydges,  3  Ves.  Jr.  127; 
Kemp  V.  Kemp,  5  Ves.  Jr.  858;  Perry, 
§8. 

'  A  firm  is  not  a  pereon,  Silverman 
V.  Kristufek,  162  lU.  230. 
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his  subjects  of  this  reahn,  shall  not  in  any  wise  hereafter,  by 
any  means  or  inventions  be  deceived,  damaged,  or  hurt  by 
reason  of  such  trusts,  uses,  and  confidences;"  and  in  addition 
to  conferring  upon  the  cestui  que  use  the  legal  title  to  and  the 
possession  of  the  land,  it  gave  him  the  power  to  protect  his 
possession  by  action  or  entry  against  any  person  "for  any 
waste,  disseisin,  trespass,  condition  broken,  or  any  other 
offence"  touching  the  same. 

Besides  this  statute.  Parliament  in  the  same  year  passed  an- 
other act  for  the  purpose  of  putting  a  stop  to  secret  convey- 
ances. This  was  the  statute  for  "enrolment  of  bargains  and 
sales,"  ^  which  provided  for  the  registration  of  all  bargains 
and  sales  of  land,  whereby  any  estate  of  inheritance  or  free- 
hold should  be  made  to  take  effect  in  any  person,  or  any  use 
of  the  same  should  be  made. 

The  objects,  however,  which  these  statutes  professed  to 
have  in  view  were  soon  defeated. 

The  statutes  in  regard  to  bargains  and  sales  provided 
only  for  the  enrolment  of  such  deeds  as  attempted  to  pass 
freehold  estates,  and  did  not  apply  to  terms  for  years.  Hence 
arose  the  well-known  system  of  conveyance  by  lease  and 
release,  whereby  a  lease  for  a  year  was  made,  by  bargain 
and  sale,  and  the  lessee  being  then  in  possession  by  virtue 
of  the  statutes  of  uses,  became  capable  of  receiving  a  re- 
lease of  the  fee.^ 

The  construction  placed  upon  the  statute  of  uses,  also, 
Ihnited  its  operation  to  a  great  degree. 

It  was  considered  that  copyholds  did  not  fall  within  the 
purview  of  the  statute,  because  it  was  against  the  nature 
of  copyhold  tenure  that  any  one  should  be  introduced  into 
the  estate  without  the  consent  of  the  lord.'  It  was  decided 
that  a  use  limited  upon  a  use  was  not  executed  by  the  stat- 
ute; ^  or,  in  other  words,  that  the  statute  acted  but  once 

^  27  Henry  VIII.,  c.  16.  8.  al  fue  le  vendor,  ne  leaser  tare  al 

'  See  Hurst's  Lessee  f .  McNeil,  1  luy  rendrcmt  rent,  habend  cd  uae  dei 

Wash.  C.  C.  74.  lesecr,  ear  eea  est  conlrarie  cd  ley  et 

*  Gilbert's  Tenures,  170;  Co.  Litt.  reason,  car  il  ad  recompence  pur  ceo, 

722,  a;  Butler's  Notes,  §  viii.,  2.  36  Hen.  VIII.,  B.  N.  C.  284.    TTus 

^  Home  no  pod  vender  terre  al  J.  was  the  decision  of  the  common-law 


CH.  I,J 


TRUSTS^  THEIR  GENERAL  NATURE. 


95 


in  the  same  conveyance;  and  by  this  means  a  statute  ''made 
upon  great  consideration,  introduced  in  a  solemn  and  pom- 
pous manner/'  by  this  strict  construction,  has  had  no  other 
effect  than  to  add  at  most  three  words  to  a  conveyance.^ 
It  was  also  held  that  where  the  feoffee  to  uses  was  to  con- 
vey the  land,  or  to  collect  and  pay  over  the  profits,  the  use 
was  not  executed.^  The  uses  which  were  not  executed  by 
the  statute  have  been  grouped  by  Mr.  Sanders  into  six 
classes  as  follows:  1.  Contingent  uses,  which  are  not  executed 
during  the  suspense  of  the  contingency;  2.  Uses  limited  of 
copyhold  lands;  3.  Devises  to  uses;  •  4.  Active  trusts,  such 
as  to  pay  over  profits,  convey  or  sell,  or  to  preserve  contin- 
gent remainders;  *  5.  Uses  limited  of  chattel  interests, 
6.  A  use  upon  a  use.*^    Probably,  however,  all  the  classes 


courts,  so  that  the  statute  of  uses  does 
not  seem  to  have  been  very  popular. 
Before  the  statute  of  uses  chancery 
would  not  allow  a  use  to  be  declared 
in  opposition  to  the  consideration, 
and  the  chancery  rule  was  the  same 
as  that  afterwards  laid  down  at  law 
in  the  case  in  Little  Brooke.  After 
the  statute  the  common-law  courts 
adopted  the  chancery  rule,  and  equity 
then  went  one  step  farther.  The 
doctrine  at  law  was  not  so  much  that 
a  use  upon  a  use  was  not  executed,  as 
that  a  use  could  not  be  limited  upon 
a  use,  for  the  first  use  was  supposed 
to  have  exhausted  the  consideration, 
and  there  was  nothing  to  support  the 
second  use.  Therefore  it  dropped 
out  of  sight  at  law.  It  had  no  exist- 
ence in  the  eye  of  the  law,  and  of 
course  the  legal  title  could  not  attach 
itself  to  it.  See,  also,  Tyrrel's  Case, 
Dyer,  155,  a;  Doe  dem,  Lloyd  v, 
Passingham,  6  Bam.  &  Cres.  305; 
Sanders,  276;  Reid  v.  Gordon,  35  Md. 
183;  Croxall  v,  Shererd,  5  Wall.  268; 
Matthews  v.  Ward,  10  Gill  &  Johns. 
443;  Perry  on  Trusts,  §  6.  See,  also, 
Smith  V.  Oliver,  11  S.  &  R.  257,  where 
it  was  held  that  a  trust  could  not 


exist  as  to  a  mere  improvement  right 
which  was  simply  an  equity  against 
the  Commonwealth. 

The  rule  stated  in  the  text  was  of 
great  practical  importance  in  the 
method  of  conveyance  known  as  bar- 
gain and  sale.  By  a  bargain  and  sale 
the  vendor  of  the  land  by  force  of  the 
pecuniary  consideration  of  the  con- 
tract became  seised  to  the  use  of  the 
vendee,  and  it  was  that  use,  so 
created,  that  the  statute  executed 
into  a  legal  estate  in  the  vendee. 
Hence,  as  under  the  above  rule  the 
statute  never  acted  but  once  in  the 
same  conveyance,  it  followed  that 
all  the  limitations  ulterior  to  that  of 
the  conveyance  were  unexecuted;  in 
other  words,  were  trusts.  See  Mat- 
thews V.  Ward,  10  Gill  &  Johns.  444; 
Preston  on  Conveyancing,  482,  483. 

^  Hopkins  t;.  Hopkins,  1  Atk.  591. 

>  Sanders,  253. 

*  Though  as  to  this,  see  Doe  dem. 
Cooper  t;.  Finch,  4  Bam.  &  Ad.  305. 

*  Kay  ».  Scates,  37  Pa.  37;  Hart  v. 
Bayliss,  97  Tenn.  80;  Pugh  v.  Hayes, 
113  Mo.  424;  Johnson  v.  Lee,  228  IlL 
167. 

'  Sanders  on  Uses,  240  ei  seq. 
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into  which  the  uses  which  survived  the  statute  have  been 
divided  may  be  classified  under  two  general  hesids:  first,  those 
uses  which,  though  falling  within  the  terms  of  the  statute, 
were  released  from  its  operation  by  the  construction  put 
upon  it  by  the  courts,  of  which  the  use  upon  a  use  is  an 
example;  and  second,  those  uses  which  did  not  fall  within 
the  language  of  the  statute,  such  as  uses  of  chattel  interests.^ 
Whatever  subdivision,  however,  may  be  suggested  by  the 
convenience  or  fancy  of  authors,  all  of  these  equitable  in- 
terests, now  under  consideration,  may  be  treated  as  em- 
braced in  the  one  great  family  of  modem  trusts,  the  origin 
of  which  having  been  noticed,  it  will  now  be  proper  to  pro- 
ceed to  the  consideration  of  their  different  kinds,  their  man- 
ner of  creation,  and  the  purposes  for  which  they  are  ordi- 
narily called  into  existence. 

64.  General  Nature  of  Trusts;  Active  and  Passive  Ttusts. 

Trusts  in  respect  of  the  general  natmre  of  the  duties  of 
trustees,  and  the  object  for  which  the  trust  is  created,  may 
be  divided  into  active  and  passive,  lawful  and  imlawful, 
executed  and  executory,  private  and  public. 

An  active  or  special  trust  scarcely  requires  definition.  It 
exists  when  a  trustee  has  certain  duties  to  perform  which 
render  it  necessary,  for  the  purposes  of  the  trust,  that  the 
legal  title  should  remain  in  him.  When  this  is  the  case  the 
cestui  que  trust  is  entitled  only  to  the  beneficial  interest,  and 
cannot  call  upon  the  trustee  to  convey.  For  example:  where 
there  is  a  trust  for  the  payment  of  debts,  the. trustee  must 
necessarily  have  the  legal  title  of  the  trust  property  in  him 
in  order  to  get  in  the  assets,  turn  them  into  cash,  and  dis- 
charge the  liabilities.  The  creditors  whose  debts  are  to  be 
paid  have,  therefore,  no  right  to  the  legal  title  of  the  prop- 
erty or  to  its  possession.  They  have  simply  an  interest, 
which  a  court  of  equity  will  protect,  in  seemg  that  the  trust 
is  properly  carried  out. 

^  After  the  passage  of  the  statute  of  trust.     See  Willett  v.  Sandford,   1 

uses  interests  in  land  were  therefore  Ves.  186;  Cory  ton  v.  Helyar,  2  Cax^ 

of  three  kinds — (1)  the  common-law  342;  Perry  on  Trusts,  §  7. 
(or  legal)  fee;  (2)  the  use;  (3)  the 


CH.  I.] 


trusts;  their  general  nature. 


97 


A  passive  (or,  as  it  is  sometimes  called,  a  simple)  trust  has 
been  defined  to  be  a  trust  in  which  the  property  is  vested  in 
one  person  upon  trust  for  another,  and  the  nature  of  the 
trust,  not  being  qualified  by  the  settlor,  is  left  to  the  construc- 
tion of  the  law.  In  this  case  the  cestui  que  trust  has  jus  hab- 
endiy  or  right  to  be  put  in  actual  possession  of  the  property, 
and  jtLs  disponendif  or  the  right  to  call  upon  the  trustee  to 
execute  conveyances  of  the  legal  estate  as  the  cestui  que  trust 
directs.* 

66.  When  Trusts  will  be  executed  by  the  Statute;  Rules 
in  several  States. 
A  trust,  which  at  the  time  of  its  creation  is  a  simple  or  pas- 
sive trust,  will  be  executed  by  the  statute  of  uses,  the  mere 
circumstance  that  the  word  ''trust"  is  used  instead  of  the 
word  ''use"  making  no  difference.^  But  where  a  trust  which 
has  been  once  active  becomes  passive,  or  where  for  any 
reason  the  trustee  becomes  the  holder  of  a  mere  dry  legal 
estate,  such  a  trust  is  not  necessarily  executed  by  the  statute, 
but  the  legal  title  may  remain  in  the  dry  trustee.'  If  the 
mere  fact  that  the  trustee  had  active  duties  to  perform  was 
the  only  circumstance  that  had  prevented  the  statute  from 
opiating,  the  trust  will  be  executed  when  the  active  duties 
have  ceased.*  But  if  the  non-execution  of  the  trust  by  the 
statute  did  not  originally  and  solely  depend  upon  the  activity 
of  the  trust,  the  fact  that  the  trust  has  ceased  to  be  active 
will  not  of  itself  cause  the  statute  to  apply.*  Under  such 
circumstances,  however,  the  trustee  is  bound  to  convey  the 
l^al  title  at  the  request  of  the  cestui  qui  trust;  •  and  after  a 
great  lapse  of  time,  and  in  support  of  long  continued  posses- 


>  Lewin  (12th  Eng.  ed.),  16.  See 
Mills  tf.  Johnston,  [1894]  3  Gh.  204; 
McCune  v.  Baker,  155  Pa.  503;  Mo- 
Kenzie  v.  Sumner,  114  N.  C.  425. 

'Austoi  0.  Taylor,  1  Eden,  361; 
Lewin  on  Trusts  (12th  Eng.  ed.), 
233-245. 

»  Hill  on  Trustees,  316. 

<  See  Perry  on  Trusts,  §  351;  Welles 

7 


V.  Castles,  3  Gray,  323;  Liptrot  v, 
Hoknes,  1  Kelley  (Ga.),  381;  Hooper 
V.  Feigner,  80  Md.  271-272;  Hopkins 
V.  Kent,  145  N.  Y.  368. 

*  See  Perry  on  Trusts,  §  351. 

<  Hill  on  Trustees,  316;  Leonard's 
Lessee  v.  Diamond,  31  Md.  541;  Sher- 
man V.  Dodge,  28  Vt.  30;  see  Healey 
V,  Alston,  25  Miss.  192. 
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into  which  the  uses  which  survived  the  statute  have  been 
divided  may  be  classified  under  two  general  heads  ij/Jrsf,  those 
uses  which,  though  falling  within  the  terms  of  the  statute, 
were  released  from  its  operation  by  the  construction  put 
upon  it  by  the  courts,  of  which  the  use  upon  a  use  is  an 
example;  and  second,  those  uses  which  did  not  fall  within 
the  language  of  the  statute,  such  as  uses  of  chattel  interests.^ 
Whatever  subdivision,  however,  may  be  suggested  by  the 
convenience  or  fancy  of  authors,  all  of  these  equitable  in- 
terests, now  under  consideration,  may  be  treated  as  em- 
braced in  the  one  great  family  of  modem  trusts,  the  origin 
of  which  having  been  noticed,  it  will  now  be  proper  to  pro- 
ceed to  the  consideration  of  their  diflFerent  kinds,  their  man- 
ner of  creation,  and  the  purposes  for  which  they  are  ordi- 
narily called  into  existence. 

64.  General  Nature  of  Trusts;  Active  and  Passive  Trusts. 

Trusts  in  respect  of  the  general  nature  of  the  duties  of 
trustees,  and  the  object  for  which  the  trust  is  created,  may 
be  divided  mto  active  and  passive,  lawful  and  unlawful, 
executed  and  executory,  private  and  public. 

An  active  or  special  trust  scarcely  requires  definition.  It 
exists  when  a  trustee  has  certain  duties  to  perform  which 
render  it  necessary,  for  the  purposes  of  the  trust,  that  the 
legal  title  should  remain  in  him.  When  this  is  the  case  the 
cestui  que  trust  is  entitled  only  to  the  beneficial  interest,  and 
cannot  call  upon  the  trustee  to  convey.  For  example :  where 
there  is  a  trust  for  the  payment  of  debts,  the.  trustee  must 
necessarily  have  the  legal  title  of  the  trust  property  in  hun 
in  order  to  get  m  the  assets,  turn  them  into  cash,  and  dis- 
charge the  Habilities.  The  creditors  whose  debts  are  to  be 
paid  have,  therefore,  no  right  to  the  legal  title  of  the  prop- 
erty or  to  its  possession.  They  have  sunply  an  interest, 
which  a  court  of  equity  will  protect,  in  seeing  that  the  trust 
is  properly  carried  out. 

^  After  the  passage  of  the  statute  of  trust.     See  Willett  v.  Sandford,   1 

uses  interests  in  land  were  therefore  Ves.  186;  Coryton  ».  Helyar,  2  Cox, 

of  three  kinds — (1)  the  common-law  342;  Perry  on  Trusts,  §  7. 
(or  legal)  fee;  (2)  the  use;  (3)  the 
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A  passive  (or,  as  it  is  sometimes  called,  a  simple)  trust  has 
been  defined  to  be  a  trust  in  which  the  property  is  vested  in 
one  person  upon  trust  for  another,  and  the  natxure  of  the 
trust,  not  being  qualified  by  the  settlor,  is  left  to  the  construc- 
tion of  the  law.  In  this  case  the  cestui  que  trust  has  jus  hob- 
endiy  or  right  to  be  put  in  actual  possession  of  the  property, 
and  jtLs  dispoiiendi,  or  the  right  to  call  upon  the  trustee  to 
execute  conveyances  of  the  legal  estate  as  the  cestui  que  trust 
directs.* 

66.  When  Trusts  will  be  executed  by  the  Statute;  Rules 
in  several  States. 
A  trust,  which  at  the  time  of  its  creation  is  a  simple  or  pas- 
sive trust,  will  be  executed  by  the  statute  of  uses,  the  mere 
circumstance  that  the  word  'Hrust"  is  used  instead  of  the 
word  ^^use"  making  no  difference.^  But  where  a  trust  which 
has  been  once  active  becomes  passive,  or  where  for  any 
reason  the  trustee  becomes  the  holder  of  a  mere  dry  legal 
estate,  such  a  trust  is  not  necessarily  executed  by  the  statute, 
but  the  legal  title  may  remain  in  the  dry  trustee.'  If  the 
mere  fact  that  the  trustee  had  active  duties  to  perform  was 
the  only  circumstance  that  had  prevented  the  statute  from 
operating,  the  trust  will  be  executed  when  the  active  duties 
have  ceased.*  But  if  the  non-execution  of  the  trust  by  the 
statute  did  not  originally  and  solely  depend  upon  the  activity 
of  the  trust,  the  fact  that  the  trust  haa  ceased  to  be  active 
will  not  of  itself  cause  the  statute  to  apply.  ^  Under  such 
circiunstances,  however,  the  trustee  is  bound  to  convey  the 
legal  title  at  the  request  of  the  cestui  qui  trust;  *  and  after  a 
great  lapse  of  time,  and  in  support  of  long  continued  posses- 


1  Lewin  (12ih  Eng.  ed.),  16.  See 
Mills  V.  Johnston,  [1894]  3  Gh.  204; 
McCune  v.  Baker,  155  Pa.  503;  Mo- 
Kenzie  v.  Sumner,  114  N.  C.  425. 

•Austen  v.  Taylor,  1  Eden,  361; 
Lewin  on  Trusts  (12th  Eng.  ed.), 
233-245. 

*  Hill  on  Trustees,  316. 

« See  Peny  on  Trusts,  §  351 ;  Welles 
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r.  Castles,  3  Gray,  323;  Liptrot  v. 
Holmes,  1  Kelley  (Ga.),  381;  Hooper 
V.  Feigner,  80  Md.  271-272;  Hopkins 
V.  Kent,  145  N.  Y.  368. 

» See  Perry  on  Trusts,  §  351. 

•  Hill  on  Trustees,  316;  Leonard's 
Lessee  v.  Diamond,  31  Md.  541;  Sher- 
man V.  Dodge,  28  Vt.  30;  see  Healey 
ti.  Alston,  25  Miss.  192. 
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into  which  the  uses  which  survived  the  statute  have  been 
divided  may  be  classified  under  two  general  heads  :^rs<,  those 
uses  which,  though  falling  within  the  terms  of  the  statute, 
were  released  from  its  operation  by  the  construction  put 
upon  it  by  the  courts,  of  which  the  use  upon  a  use  is  an 
example;  and  second,  those  uses  which  did  not  fall  within 
the  language  of  the  statute,  such  as  uses  of  chattel  interests.^ 
Whatever  subdivision,  however,  may  be  suggested  by  the 
convenience  or  fancy  of  authors,  all  of  these  equitable  in- 
terests, now  under  consideration,  may  be  treated  as  em- 
braced in  the  one  great  family  of  modem  trusts,  the  origin 
of  which  having  been  noticed,  it  will  now  be  proper  to  pro- 
ceed to  the  consideration  of  their  different  kinds,  their  man- 
ner of  creation,  and  the  purposes  for  which  they  are  ordi- 
narily called  into  existence. 

64.  General  Nature  of  Trusts;  Active  and  Passive  Trusts. 

Trusts  in  respect  of  the  general  natiu-e  of  the  duties  of 
trustees,  and  the  object  for  which  the  trust  is  created,  may 
be  divided  into  active  and  passive,  lawful  and  imlawful, 
executed  and  executory,  private  and  public. 

An  active  or  special  trust  scarcely  requires  definition.  It 
exists  when  a  trustee  has  certain  duties  to  perform  which 
render  it  necessary,  for  the  purposes  of  the  trust,  that  the 
legal  title  should  remain  in  him.  When  this  is  the  case  the 
cestui  que  trust  is  entitled  only  to  the  beneficial  interest,  and 
cannot  call  upon  the  trustee  to  convey.  For  example :  where 
there  is  a  trust  for  the  payment  of  debts,  the.  trustee  must 
necessarily  have  the  legal  title  of  the  trust  property  in  him 
in  order  to  get  in  the  assets,  turn  them  into  cash,  and  dis- 
charge the  liabilities.  The  creditors  whose  debts  are  to  be 
paid  have,  therefore,  no  right  to  the  legal  title  of  the  prop- 
erty or  to  its  possession.  They  have  simply  an  interest, 
which  a  comii  of  equity  will  protect,  in  seeing  that  the  trust 
is  properly  carried  out. 

>  After  the  passage  of  the  statute  of  trust.     See  Willett  v.  Sandford,  1 

uses  interests  in  land  were  therefore  Ves.  186;  Cory  ton  v,  Helyar,  2  Cox, 

of  three  kinds — (1)  the  common-law  342;  Perry  on  Trusts,  §  7. 
(or  legal)  fee;  (2)  the  use;  (3)  the 
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A  passive  (or,  as  it  is  sometimes  called,  a  simple)  trust  has 
been  defined  to  be  a  trust  in  which  the  property  is  vested  in 
one  person  upon  trust  for  another,  and  the  nature  of  the 
trust,  not  being  qualified  by  the  settlor,  is  left  to  the  construc- 
tion of  the  law.  In  this  case  the  cestui  que  trust  has  jus  hab- 
endi,  or  right  to  be  put  in  actual  possession  of  the  property, 
and  JTM  disponendi,  or  the  right  to  call  upon  the  trustee  to 
execute  conveyances  of  the  legal  estate  as  the  cestui  que  trust 
directs.* 

66.  When  Trusts  will  be  executed  by  the  Statute;  Rules 
in  several  States. 
A  trust,  which  at  the  time  of  its  creation  is  a  simple  or  pas- 
sive trust,  will  be  executed  by  the  statute  of  uses,  the  mere 
circumstance  that  the  word  ''trust"  is  used  instead  of  the 
word  "use"  making  no  difference.^  But  where  a  trust  which 
has  been  once  active  becomes  passive,  or  where  for  any 
reason  the  trustee  becomes  the  holder  of  a  mere  dry  legal 
estate,  such  a  trust  is  not  necessarily  executed  by  the  statute, 
but  the  legal  title  may  remain  in  the  dry  trustee.'  If  the 
mere  fact  that  the  trustee  had  active  duties  to  perform  was 
the  only  circmnstance  that  had  prevented  the  statute  from 
operating,  the  trust  will  be  executed  when  the  active  duties 
have  ceased.*  But  if  the  non-execution  of  the  trust  by  the 
statute  did  not  originally  and  solely  depend  upon  the  activity 
of  the  trust,  the  fact  that  the  trust  has  ceased  to  be  active 
will  not  of  itself  cause  the  statute  to  apply.*  Under  such 
circumstances,  however,  the  trustee  is  bound  to  convey  the 
legal  title  at  the  request  of  the  cestui  qui  trust;  ^  and  after  a 
great  lapse  of  time,  and  in  support  of  long  continued  posses- 


>  Lewin  (12th  Eng.  ed.),  16.  See 
Mills  V.  Johnston,  [1894]  3  Gh.  204; 
McCune  v.  Baker,  155  Pa.  503;  Mo- 
Keaxie  v.  Sumner,  114  N.  C.  425. 

>  Austen  v.  Taylor,  1  Eden,  361; 
Lewin  on  Trusts  (12th  Eng.  ed.), 
233-245. 

*  HUl  on  Trustees,  316. 

« See  Perry  on  Trusts,  S  351 ;  Welles 

7 


V.  Castles,  3  Gray,  323;  Uptrot  v, 
Hohnes,  1  Kelley  (Ga.),  381;  Hooper 
V.  Feigner,  80  Md.  271-272;  Hopkins 
0.  Kent,  145  N.  Y.  368. 

« See  Perry  on  Trusts,  §  351. 

•  Hill  on  Trustees,  316;  Leonard's 
Lessee  v.  Diamond,  31  Md.  541;  Sher- 
man V,  Dodge,  28  Vt.  30;  see  Healey 
V.  Alston,  25  Miss.  192. 
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into  which  the  uses  which  survived  the  statute  have  been 
divided  may  be  classified  under  two  general  heads:  first,  those 
uses  which,  though  falling  within  the  tenns  of  the  statute, 
were  released  from  its  operation  by  the  construction  put 
upon  it  by  the  courts,  of  which  the  use  upon  a  use  is  an 
example;  and  second,  those  uses  which  did  not  fall  within 
the  language  of  the  statute,  such  as  uses  of  chattel  interests.^ 
Whatever  subdivision,  however,  may  be  suggested  by  the 
convenience  or  fancy  of  authors,  all  of  these  equitable  in- 
terests, now  imder  consideration,  may  be  treated  as  em- 
braced in  the  one  great  family  of  modem  trusts,  the  origin 
of  which  having  been  noticed,  it  will  now  be  proper  to  pro- 
ceed to  the  consideration  of  their  different  kinds,  their  man- 
ner of  creation,  and  the  purposes  for  which  they  are  ordi- 
narily called  into  existence. 

64.  General  Nature  of  Trusts;  Active  and  Passive  Trusts. 

Trusts  in  respect  of  the  general  natiu^  of  the  duties  of 
trustees,  and  the  object  for  which  the  trust  is  created,  may 
be  divided  into  active  and  passive,  lawful  and  imlawful, 
executed  and  executory,  private  and  public. 

An  active  or  special  trust  scarcely  requires  definition.  It 
exists  when  a  trustee  has  certain  duties  to  perform  which 
render  it  necessary,  for  the  purposes  of  the  trust,  that  the 
legal  title  should  remain  in  him.  When  this  is  the  case  the 
cestui  que  trust  is  entitled  only  to  the  beneficial  interest,  and 
cannot  call  upon  the  trustee  to  convey.  For  example :  where 
there  is  a  trust  for  the  payment  of  debts,  the.  trustee  must 
necessarily  have  the  legal  title  of  the  trust  property  in  him 
m  order  to  get  in  the  assets,  turn  them  into  cash,  and  dis- 
charge the  liabilities.  The  creditors  whose  debts  are  to  be 
paid  have,  therefore,  no  right  to  the  legal  title  of  the  prop- 
erty or  to  its  possession.  They  have  simply  an  interest, 
which  a  court  of  equity  will  protect,  in  seeing  that  the  trust 
is  properly  carried  out. 

>  After  the  passage  of  the  statute  of  trust.     See  Willett  v,  Sandford,   1 

uses  interests  in  land  were  therefore  Ves.  186;  Cory  ton  v.  Hdyar,  2  GoX| 

of  three  kinds — (1)  the  common-law  342;  Perry  on  Trusts,  §  7. 
(or  legal)  fee;  (2)  the  use;  (3)  the 
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A  passive  (or,  as  it  is  sometimes  called,  a  simple)  trust  has 
been  defined  to  be  a  trust  in  which  the  property  is  vested  in 
one  person  upon  trust  for  another,  and  the  nature  of  the 
trust,  not  being  qualified  by  the  settlor,  is  left  to  the  construc- 
tion of  the  law.  In  this  case  the  cestui  que  trust  has  jus  hob- 
endi,  or  right  to  be  put  in  actual  possession  of  the  property, 
and  jvs  disponendi,  or  the  right  to  call  upon  the  trustee  to 
execute  conveyances  of  the  legal  estate  as  the  cestui  que  trust 
directs.* 

66.  When  Trusts  will  be  executed  by  the  Statute;  Rules 
in  several  States. 
A  trust,  which  at  the  time  of  its  creation  is  a  simple  or  pas- 
sive trust,  will  be  executed  by  the  statute  of  uses,  the  mere 
circumstance  that  the  word  "trust"  is  used  instead  of  the 
word  "use"  making  no  difference.*  But  where  a  trust  which 
has  been  once  active  becomes  passive,  or  where  for  any 
reason  the  trustee  becomes  the  holder  of  a  mere  dry  legal 
estate,  such  a  trust  is  not  necessarily  executed  by  the  statute, 
but  the  legal  title  may  remain  in  the  dry  trustee.'  If  the 
mere  fact  that  the  trustee  had  active  duties  to  perform  was 
the  only  circiunstance  that  had  prevented  the  statute  from 
operating,  the  trust  will  be  executed  when  the  active  duties 
have  ceased.*  But  if  the  non-execution  of  the  trust  by  the 
statute  did  not  originally  and  solely  depend  upon  the  activity 
of  the  trust,  the  fact  that  the  trust  has  ceased  to  be  active 
will  not  of  itself  cause  the  statute  to  apply.*  Under  such 
circumstances,  however,  the  trustee  is  bound  to  convey  the 
legal  title  at  the  request  of  the  cestui  qui  trust;  •  and  after  a 
great  lapse  of  time,  and  in  support  of  long  continued  posses- 


>  Lewin  (12th  Eng.  ed.)i  16.  See 
Mills  0.  Johnston,  [1894]  3  Gh.  204; 
McCune  v.  Baker,  155  Pa.  503;  Mo- 
Kenzie  v.  Sumner,  114  N.  C.  425. 

>  Austen  v.  Taylor,  1  Eden,  361; 
Lewin  on  Trusts  (12th  Eng.  ed.), 
233-245. 

» HUl  on  Trustees,  316. 

« See  Perry  on  Trusts,  5  351 ;  Welles 

7 


V.  Castles,  3  Gray,  323;  Liptrot  v. 
Hohnes,  1  Kelley  (Ga.),  381;  Hooper 
V.  Feigner,  80  Md.  271-272;  Hopkins 
tf.  Kent,  145  N.  Y.  368. 

» See  Perry  on  Trusts,  §  351. 

•  Hill  on  Trustees,  316;  Leonard's 
Lessee  v.  Diamond,  31  Md.  541;  Sher- 
man u.  Dodge,  28  Vt.  30;  see  Healey 
V,  Alston,  25  Miss.  192. 
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sion  on  the  part  of  the  person  holding  the  beneficial  interest, 
such  conveyance  will  be  presumed.^ 

Even  if  the  purposes  of  the  trust  have  not  been  all  accom- 
plished, or  the  trust  may  not  have  ceased  by  expiration  of 
time,  yet  if  all  the  cestuis  que  trustent  are  in  existence  and  sui 
juris,  and  consent  thereto,  the  courts  may  decree  the  deter- 
mination of  the  trust  and  a  distribution  of  the  trust-fund 
among  those  entitled.^ 

In  Pennsylvania  the  courts  have  departed  from  the  Eng- 
lish doctrine  in  two  particulars;  first,  in  regarding  some 
trusts  not  to  be  active  which  in  England  would  have  been  so 
considered;  and,  secondly,  in  holding  that,  in  passive  trusts, 
the  use  was  executed  by  the  statute  in  cases  in  which  in  Eng- 
land the  ruling  would  have  been  different.  ''Many  trusts," 
it  has  been  said,'  ''which  would  be  classed  as  active  ones  in 
England  would  be  regarded  here  (in  Pennsylvania)  as  passive, 
as,  for  example,  the  distinction  between  a  trust  to  receive 
and  pay  and  one  to  permit  and  suffer  the  cestui  que  trust  to 
receive  is  not  recognized."  Indeed  this  doctrine  was  at  one 
time  pushed  to  great  lengths;  and  it  was  held  in  Kuhn  v. 
Newman,*  and  some  other  cases, ^  that  equitable  were  con- 
verted into  legal  estates  in  all  cases  except  those  of  active 
trusts,  and  even  then  when  the  purposes  of  the  trust  did  not 
furnish  any  legitimate  reason  for  preserving  it  from  being 
executed  in  the  beneficiary.  This  extreme  position  was, 
however,  subsequently  abandoned,  and  the  cases  just  cited 


1  Leonard's  Lessee  v.  Diamond,  31 
Md.  541-542;  Matthews  v.  Ward,  10 
Gill  &.  Johns.  443;  Jackson  v.  Pierce, 
2  Johns.  226;  Aikin  v.  Smith,  1  Sneed, 
304;  Den  ex  dem,  Obert  v.  Bordine,  20 
N.  J.  Law,  394;  Hill  on  Trustees, 
253. 

*  Smith  0.  Harrington,  4  Allen,  576; 
Bowditch  V,  Andrew,  8  Allen,  339; 
Culbertson's  Appeal,  76  Pa.  148; 
Lewis's  Estate,  231  Pa.  60;  Harrar's 
Estate,  244  Pa.  548;  Armistead  v, 
Hartt,  97  Va.  316;  Nye  v.  Koehne, 
22  R.  I.  118;  Perry  on  Trusts, 
§§274,  922;  Eakle  p.  Ingram,   142 


Gal.  15;  Tilton  o.  Davidson,  98 
Me.  55;  Welch  v.  Episcopal  Theolog- 
ical School,  189  Mass.  108;  Olsen  v. 
Youngerman,  136  la.  404. 

» In  Rife  t>.  Geyer,  59  Pa.  396.  See 
Philadelphia  Trust  Go.'s  Appeal,  93 
Pa.  209;  and  Hemphill's  Estate,  180 
Pa.  95. 

*  26  Pa.  227. 

»  Whichcote  t;.  Lyle's  Ex'rs,  28  Pa. 
73;  Bush's  Appeal,  33  Pa.  85.  See 
also  Williams  v.  Leech,  28  Pa.  89; 
Price  V,  Taylor,  28  Pa.  95;  Naglee's 
App.,  33  Pa.  89;  McKee  v.  McKinley, 
33  Pa.  92;  Kay  v.  Scates,  37  Pa.  31. 
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overruled,^  and  the  law  is  now  held  to  be  that  where  an 
active  trust  is  created  to  give  effect  to  a  well*defined  lawful 
purpose,  the  trust  must  be  sustained  whether  the  cestui  que 
trust  be  Bui  juris  or  not.^  And,  even  if  the  special  purpose  of 
the  trust  fails,  it  has  been  held  that,  where  the  duties  of  the 
trustee  and  the  instrument  creating  the  trust  are  of  such  a 
character  that  an  ulterior  purpose  for  maintaining  the  trust 
is  sufficiently  evinced,  the  trust  will  be.  supported.'  And 
d  fortiori  is  this  the  case  when  one  special  purpose  of  the 
trust  (such  as  for  coverture)  fails,  yet  another  object  (as,  for 
instance,  the  protection  of  remaindermen)  subsists.^ 

But  when  the  special  purpose  of  the  trust  has  been  deter- 
mined, and  no  general  intention  to  establish  a  continuing 
trust  outside  the  special  purpose  appears,  the  trust  will  fall. 
Thus,  when  a  trust  for  the  sole  and  separate  use  of  a  married 
woman  has  been  created,  and  the  trust  is  one  for  coverture 
merely,  and  the  feme  subsequently  becomes  discovert,  the 
trust  will  be  treated  as  executed,  or,  if  necessary  to  make 
the  title  marketable,  the  trustee  will  be  decreed  to  convey.^ 
Nor  is  the  trust  preserved  by  the  mere  circiunstance  that 
the  noachinery  of  an  active  trust  has  been  created  if,  in  the 
point  of  fact,  the  object  for  which  that  machinery  was  de- 
signed has  failed.  "The  mere  form  of  words,"  it  has  been 
said,*  ''importing  an  active  trust  does  not  sustain  the  trust 
if  the  purpose  of  its  creation  should  fail."  And  in  Ogden's 
Appeal^   it  was  said  by  the  same  judge:  ''The  trust  for 


1  Burnett's  App.,  46  Pa.  392; 
Shankland's  App.,  47  Pa.  113;  Wick- 
ham  0.  Berry,  56  Pa.  71;  Hays's  Es- 
tate, 184  Pa.  386. 

>  Williams's  Appeals,  83  Pa.  377; 
Phillips's  Appeal,  80  Pa.  472;  Eaip's 
Appeal,  75  Pa.  119;  Huber's  Appe&l, 
80  Pa.  348;  Ashhurst's  Appeal,  77  Pa. 
464;  Deibert's  Appeal,  78  Pa.  297; 
Kecne's  Est.,  81  Pa.  133.  See  Park- 
er's Appeal,  61  Pa.  478;  Little  v. 
WUoox,  119  Pa.  439;  Watson's  Ap- 
peal, 125  Pa.  345;  and  Ckwper's  Es- 
tate, 150  Pa.  576;  Vaughan's  Estate, 
230  Pa.  554. 


•  Bacon's  Appeal,  57  Pa.  512;  Dunn 
&  Biddle's  Appeal,  85  Pa.  94;  Ash's 
Appeal,  80  Pa.  497;  Deibert's  Ap- 
peal, 83  Pa.  462;  Ingersoll's  Appeal, 
86  Pa.  240;  livezey's  Appeal,  106 
Pa.  201;  Van  Leer  v.  Van  Leer,  221 
Pa.  195. 

<  Kuntselman's  Estate,  136  Pa. 
151.  See,  Seitzinger's  Estate,  170  Pa. 
529;  and  Wolfinger  v.  Fell,  195  Pa.  12. 

•  Dodson  p.  Ball,  60  Pa.  492. 

•  In  Yarnall's  Appeal,  70  Pa.  339; 
Bristor  v.  Tasker,  135  Pa.  117; 
Koenig's  Appeal,  57  Pa.  352. 

'  70  Pa.  508;  WiUiams's  Appeals, 
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coverture,  not  being  in  immediate  contemplation  of  marriage, 
never  took  efifect.  *  *  *  The  active  duties  *  *  *  having 
sole  reference  to  this  supposed  trust  necessarily  fell  with  it. 
An  active  trust  having  no  object  to  accomplish  for  the  bene- 
fit of  the  cestui  que  trust,  clearly  will  not  be  continued  for 
the  mere  benefit  or  pleasure  of  the  trustee.  The  object  of 
the  testator  having  failed  or  ceased,  the  law  will  execute 
the  use." 

The  other  departure  of  the  Pennsylvania  doctrine  from  the 
English  rule  is  that,  in  some  cases  where  in  England  the  trust 
would  not  be  executed  (c.  jr.,  where  there  is  a  mere  trust  to 
convey),^  the  severance  of  the  legal  and  equitable  titles 
will  not  be  considered  to  exist,  and  the  legal  fee  will  be 
treated  as  having  passed  to  the  beneficial  owner.'  "It  is 
true  that  we  have  in  some  cases  decreed  conveyances  from 
a  trustee  to  a  cestui  que  trust  when  the  purpose  of  a  trust  has 
been  fulfilled,  but  this  was  not  because  the  l^al  and  equi- 
table titles  remained  apart.  It  was  to  dissipate  a  useless 
cloud  upon  the  title  and  make  the  property  more  market- 
able." » 

And  in  Rife  v.  Geyer  *  it  was  said  that  in  Pennsylvania, 
"  whenever  the  entire  beneficial  interest  is  in  the  cestui  que 
trust  without  restriction  as  to  the  enjoyment  of  it,  there  is 
no  reason  why  it  should  not  be  considered  as  actually  exe- 
cuted. No  formal  conveyance  of  the  legal  estate  is  necessary, 
though  it  will  be  decreed,  because  the  nominal  trust  beclouds 
the  title  and  embarrasses  the  rights  of  alienation  which  be- 
long to  the  true  owner."  ^ 


83  Pa.  390;  Carson  v.  Fuhs,  131  Pa. 
256;  Sheaff's  Estate,  231  Pa.  251; 
McCormick  v.  Sypher,  238  Pa.  185. 

» See  YarnaU's  Appeal,  70  Pa.  335; 
Barnett's  Appeal,  46  Pa.  302;  Nice's 
Appeal,  50  Pa.  143. 

>  Bacon's  Appeal,  57  Pa.  504. 

» Id.  513. 

*  59  Pa.  396.  Approved  in  Cham- 
berlain V,  Maynes,  180  Pa.  39-42. 

B  See  also  Kay  v,  Scates,  37  Pa.  40; 
Megargcc  v,  Naglee,  64  Pa.  216;  Kuhn 


V,  Newman,  26  Pa.  227;  Rush  o. 
Lewis,  21  Pa.  72;  Bush's  Appeal,  33 
Pa.  85;  Bacon's  Appeal,  57  Pa.  504; 
Frcyvogle  v.  Hughes,  66  Pa.  228; 
Westcott  V.  Edmunds,  68  Pa.  37; 
Tucker's  Appeal,  75  Pa.  354.  See, 
also,  in  this  connection,  Hayes  v. 
Tabor,  41  N.  H.  521.  Reference  may 
also  be  had  to  Roberts  v.  Moseley, 
51  Mo.  282,  where  it  was  held  that, 
on  the  death  of  tLfeme  covert ^  the  sep- 
arate use  will  be  considered  as  ex- 
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The  return  of  trusts  into  favor,  as  shown  by  Bamett's  Ap- 
peal ^  and  Shankland's  Appeal,'  is  further  illustrated  by 
subsequent  cases,  cited  in  the  note,  in  which  the  trusts  were 
upheld.'  These  last-mentioned  cases  are  illustrations  of 
that  portion  of  the  rule,  just  mentioned,  which  has  relation 
to  the  quantity  of  the  estate  vested  in  the  beneficiary.  When 
the  entire  beneficial  interest  is  vested  in  the  beneficiary,  and 
the  trust  has  become  a  simple  or  passive  one,  the  use  will  be 
considered  as  executed,  or  (if  needful  for  the  marketability 
of  the  title)  the  trustees  will  be  decreed  to  convey.*  But 
where  the  estate  of  the  beneficiary  is  but  partial,  the  same 
rule  does  not  apply,  and  the  trust  will  be  sustained.^ 

The  Pennsylvania  decisions  upon  this  subject  have  been  no- 
ticed with  some  particularity,  as  in  them  the  distinctions  be- 
tween active  and  passive  trusts,  and  between  those  which  are 
and  those  which  are  not  executed  by  the  statute,  have  been, 
perhaps,  more  frequently  investigated  than  elsewhere;  and 
the  fluctuations  of  opinion  which  have  taken  place  upon  the 
subject  have  furnished  an  episode  in  the  history  of  trusts 
which  it  is  useful  to  study. 

At  one  time  no  court  possessed  of  equity  powers  existed  in 
Massachusetts.  It  was  accordingly  held,  while  the  law  was 
in  that  condition,  that  a  trust  should  be  treated  as  a  use  exe- 
cuted, imless  such  a  construction  would  be  repugnant  to  the 
manifest  intention  of  the  instrument.*  It  will  be  remem- 
bered, however,  that  the  courts  of  that  state  now  have  equity 
power.^ 

In  some  states,  as  in  New  York,  Michigan,  Louisiana,  Cali- 
fornia, and  Wisconsin,  trusts  have  been  abolished,  except 
within  very  narrow  limits.'    In  the  state  last  named,  how^ 

ecuted  without  the  neoessity  of  a  Appeal   (mpra).     See,   also,  Stam- 

oonveyance.  baugh's  Estate,  135  Pa.  585;  Goui^ 

'  46  Pa.  302.  1^'s  Estate,  238  Pa.  62. 

M7  Pa.  113.  •  Norton  v.  Leonard,  12  Pick.  157. 

*  Earp's  Appeal,  76  Pa.  119;  Ash-  » Ante,  p.  27. 

hunt's  Appeal,  77  Pa.  464;  Spring's  '  See  Voorhees  t;.  Presbyterian  Ch., 

Estate,  216  Pa.  529.  17  Barb.  103;  Campbell  v,  Campbell, 

«See  Sharpless's  Estate,   151  Pa.  70  Wis.  311;  Hannig  v.  Mueller,  82 

214.  Wis.   235;    Ward's   Succession,    110 

•See   Earp's   Appeal,    Ashhurst's  La.  75;  Fair  Estate,  132  Cal.  523. 
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ever,  it  has  been  held  that  passive  trusts  only  were  abolished 
by  the  statute,  and  that  active  trusts  may  still  be  created.^ 
The  provision  of  the  statute  of  uses,  and  the  construction 
put  upon  that  act,  have  been  already  explained.^  In  nearly 
all  of  the  United  States  this  statute  is  in  force  or  its  provisions 
have  been  adopted  by  legislative  enactments.'  The  only 
exertions  to  this  rule  appear  to  be  Vermont,*  Tennessee,* 
Ohio,*  West  Virginia,^  and  Nebraska,®  and,  to  a  limited 
extent,  Virginia,  North  Carolina,  Florida,  Mississippi,  Ken- 
tucky, Illinois,  and  California.®  Even  in  some  states  where 
the  statute  is  not  in  force,  and  has  not  been  applied,  uses 
are  executed  by  a  sort  of  conmion  law.^  This  theory  was 
indeed  pushed  to  great  lengths  in  Pennsylvania,  where  (as 
has  been  already  stated)  it  was  at  one  time  held  that  equi- 
table were  converted  into  legal  estates  in  all  cases  except 
those  of  active  trusts,  and  even  ihen  when  the  purposes  of 
the  trust  did  not  furnish  any  legitimate  reason  for  preserving 
it  from  being  executed  in  the  beneficiary."  But  this  ex- 
treme position  was  subsequently  abandoned  by  the  courts, 
and  the  law  restored  to  its  former  basis." 


*  Goodrich  v.  The  City  of  Milwau- 
kee, 24  Wis.  429.  See  Backhaus  v. 
Backhaus,  70  Wis.  518;  Hoknes  o. 
Walter,  118  Wis.  409. 

» ArUe,  pp.  93-96. 

*  See  Perry  on  Trusts,  §  299,  note, 
for  a  detailed  statement  of  the  stat- 
utes and  decisions  in  the  different 
states;  also,  French  v.  French,  3  N.  H. 
234;  Witham  v.  Brooner,  63  111.  344; 
Hutchins  v,  Heywood,  50  N.  H.  497; 
and  Melick  v.  Pidoock,  44  N.  J.  Eq. 
625;  Teller  v.  Hill,  18  Colo.  App. 
609. 

*  Gorham  v.  Daniels,  23  Vt.  600. 

*  Jourolmon  v,  Massengill,  86  Tenn. 
91;  Temple  v,  Ferguson,  110  Tenn. 
81. 

*  Helfenstine  v.  Crarrard,  7  Ohio 
(O.  S.),  276. 

7  Blake  v.  O'Neal,  63  W.  Va.  483. 
^Farmers'  Ins.  Co.  v.  Jensen,  58 
Neb.  522. 


•  Perry  on  Trusts,  §  299;  McCurdy 
V.  Otto,  140  Cal.  48;  Fair's  Estate, 
132  Cal.  523. 

"Bacon  v.  Taylor,  Kirby,  368; 
Bryan  v.  Bradley,  16  Conn.  483; 
Coughlin  0.  Seago,  53  Ga.  250;  Sher- 
man V,  Dodge,  28  Vt.  31;  Society 
for  Propagation  of  the  Gospel  v. 
Town  of  Hartland,  2  Paine  C.  C.  539; 
Guest  V,  Farley,  19  Mo.  149;  Horton 
V.  Sledge,  29  Ala.  478. 

^^  Kuhn  V.  Newman,  26  Pa.  227; 
Whichcote  ».  Lyle's  Ex'rs,  28  Pa.  73; 
Bush's  Appeal,  33  Pa.  85.  See,  also, 
Williams  v.  Leech,  28  Pa.  89;  Price  t^. 
Taylor,  28  Pa.  95;  Naglee's  Appeal,  33 
Pa.  89;  McKee  v.  McKinley,  33  Pa. 
92;  Kay  v.  Scates,  37  Pa.  31. 

"Bamett's  Appeal,  46  Pa.  392; 
Shankland's  Appeal,  47  Pa.  113.  See, 
also.  Bacon's  Appeal,  57  Pa.  604. 
In  Ogden's  Appeal,  70  Pa.  501,  there 
was  a  trust  for  the  sole  and  separate 
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The  general  tendency  of  the  American  courts  is,  perhaps, 
to  give  a  very  liberal  effect  to  the  statute  of  uses  and  the 
kindred  acts.  Thus,  the  strict  rule  adopted  in  TyrrePs  case, 
that  a  use  limited  upon  a  use  will  not  be  executed,  has  been 
disapproved  in  Massachusetts;  ^  and  it  has  been  doubted  by 
a  learned  author  whether  the  rule  in  Tyrrel's  case  is  to  be 
r^arded  as  a  rule  of  construction  in  all  or  any  of  the  United 
States.^  But  in  some  states  the  rule  in  Tyrrel's  case  is  ad- 
hered to.  Thus,  in  Guest  v.  Farley,'  it  was  distinctly  decided 
that  where  a  use  was  limited  upon  a  deed  of  bargain  and  sale, 
it  was  not  executed  by  the  statute,  even  though  the  considera- 
tion moved  from  the  cestui  que  use. 

It  must  be  remembered  that  the  statute  of  uses  did  not  ex- 
tend to  personalty;  and  this  is  perhaps  the  general  rule 
throughout  the  United  States,  although  the  subject  is,  of 
course,  regulated  by  the  language  of  the  particular  statute  in 
each  state.^ 

When  active  duties  are  to  be  performed  by  the  trustees  the 
rule  in  the  United  States  is  generally  the  same  as  in  England, 
and  the  trust  will  not  be  executed.^ 


66.  Lawful  and  Unlawful  Trusts. 

Trusts  may  either  be  lawful  or  unlawful.   A  lawful  trust  is 


use  of  a  feme  sole  not  in  oontempla- 
tion  of  marriage;  and  it  was  held 
that,  as  the  separate  use  was  void, 
the  trust  fell  to  the  ground  in  spite  of 
Uie  fact  that  the  trustees  had  active 
duties  to  perform.  Consult,  also, 
YamaU's  Appeal,  70  Pa.  335;  Dod- 
son  V.  Ball,  60  Pa.  492;  Tucker's  Ap- 
peal, 75  Pa.  354;  and  Megargee  v. 
Naglee,  64  Pa.  216. 

1  Per  Dana,  C.  J.,  in  Thatcfaer  v. 
Omans,  3  Pick.  528. 

<  1  Greenleaf 's  Cruise  on  Real  Prop. 
353,  note;  Perry  on  Trusts,  §  302. 

» 19  Mo.  147.  See,  also.  Price  v. 
Siflson,  13  N.  J.  Eq.  173;  Croxall  v. 
Shererd,  5  Wall.  282;  Jackson  v. 
Myers,  3  Johns.  396;  and  Jackson 
V.  Cary,  16  Johns.  302. 


« Denton  v.  Denton,  17  Md.  403; 
Slevin  v.  Brown,  32  Mo.  176;  Rice 
V.  Burnett,  1  Speer's  Eq.  Rep.  586; 
Perry  on  Trusts,  S  303. 

•Stanley  ».  Colt,  6  Wall.  119, 
168;  Leggett  v.  Perkins,  2  Comst. 
297;  Morton  v.  Barrett,  22  Me.  261 ; 
Exeter  v.  Odiome,  1  N.  H.  232;  Ash- 
hurst  V.  Given,  5  W.  &  S.  327;  Chapin 
V.  Universalist  Soc.,  8  Gray,  580; 
Eidwell  V.  Godfrey,  14  Haw.  138; 
Chicago  R.  R.  Co.  v.  Winslow,  216 
111.  166.  A  trust  to  "permit  and 
suffer''  the  cestvi  gue  iruat  to  receive 
the  rents  and  profits  of  an  estate 
is  not  an  active  trust.  Wagstaff  v. 
Smith,  9  Ves.  520;  Perry  on  Trusts, 
§  306;  Hill  on  Trustees,  233. 
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one  which  is  created  for  some  fair  and  honest  purpose  recog- 
nized by  law;  such  as  for  the  payment  of  debts,  for  a  married 
woman,  for  a  proper  charity,  or  the  like.  Trusts  are  unlawful 
when  they  are  created  for  some  object  which  is  in  contraven- 
tion of  public  policy,  or  in  violation  of  statutes.  Thus  a  trust 
for  a  vicious  or  immoral  purpose  would  be  void  at  common 
law,  because  it  is  against  public  propriety  and  policy.  So 
trusts  in  violation  of  the  statutes  of  mortmain,  of  the  stat- 
utes in  regard  to  aliens,  or  of  the  law  against  accumulation, 
or  the  creation  of  perpetuities,  are  also  bad.^  Equity,  while 
it  creates  a  new  title,  viz.,  the  trust,  will  not  uphold  it  for 
the  purpose  of  violating  the  law.^ 

67.  Executed  and  Executory  Trusts, 

Trusts  are  also  either  executed  or  executory.  These  terms 
have  been  already  defined.*  The  test,  according  to  Lord 
St.  Leonards,  is  this:  Has  the  testator  been  what  is  called, 
and  very  properly  called,  his  own  conveyancer?  Has  he  left  it 
to  the  court  to  make  out  from  general  expressions  what  his 
intention  is;  or  has  he  so  defined  that  intention  that  you  have 
nothing  to  do  but  to  take  that  which  he  has  given  to  you 
and  to  convert  them  into  legal  estates?  * 

In  an  executed  trust  the  instrument  must  be  interpreted 
according  to  the  rules  of  law,  which  are,  in  general,  the  same 
for  equitable  as  for  legal  estates,  although  by  such  interpreta- 
tion the  intention  may  be  defeated.  Thus,  if  an  estate  is 
given  to  A.  and  his  heirs,  in  trust  for  B.,  for  life,  with  re- 
mainder to  the  heirs  of  B.,  the  interest  which  B.  will  take 
will  be  construed,  under  the  rule  in  Shelly 's  case,  to  be  a  fee.^ 

1  It  would  be  imi)088iblc  in  a  work  ^  Egerton  t;.  Brownlow,  4  H.  L.  Gas. 
like  the  present  to  notice  these  stat-  210;  Sackville-West  v,  Hohneedale, 
utes  in  detail — they  vary  in  different  L.  R.  4  H.  L.  566;  Tillinghast  v,  Gog- 
states.  See  Perry  on  Trusts,  chap,  geshall,  7  R.  I.  383;  Gaylord  v.  La 
XIII.  Fayette,  115  Ind.  423;  Comwell  v. 

*See  Bacon  on  Uses,  9;  Servis  v.  Orton,  126  Mo.  355;  Glenorchy  p. 

Nelson,    1    McGart.   94;   Perry   on  Bosville,  I  Lead.  Gas.  Eq.  1,  and 

Trusts,  §  21.    See,  however,  Baker  v,  notes. 

Williamson,  4  Pa.  456,  and  Tritt  v,         » See  Wright  ».  Pearson,  1  Eden, 

Crotzer,  13  Pa.  451.  119;  Austen  v,  Taylor,  1  Eden,  361; 

*  Supra,    Introduction,    chap.    II,  Jones  v,  Morgan,  1  Bro.  G.  206;  Jer- 

p.  31.  voise  v»  Duke  of  Northumberiand,  1 


CH.  I.] 


trusts;  their  general  nature. 


105 


But,  if  the  instrument  were  designed  to  be  merely  a  minute 
or  draft  of  a  scheme  for  settling  an  estate,  the  same  provi- 
sion would  be  construed  as  indicating  an  intention  to  give  B. 
an  estate  for  life  only,  and  that  the  persons  designated  as 
heirs  should  take  by  purchase.  When,  therefore,  the  formal 
instrument,  by  which  the  minute  is  to  be  carried  out,  comes 
to  be  drawn,  a  court  of  equity  will  see  that  a  settlement  is 
made  which  will  in  due  form  of  legal  conveyancing  effectuate 
the  intention  of  the  creator  of  the  trust — that  is,  the  convey- 
ance will  be  drawn  in  such  a  way  that  B.  will  take  but  a 
life  estate,  and  the  parties  intended  to  be  described  by  the 
word  "heirs,"  will  take  as  purchasers  in  the  remainder.^ 

The  distinction  between  executed  and  executory  trusts  was 
once  much  shaken  by  the  decision  of  Lord  Hardwicke,  in 
Bagshaw  v.  Spencer;  ^  but  that  learned  chancellor  subse- 
quently receded  from  his  position,'  and  the  difference  be- 
tween the  two  classes  of  trusts  is  now  well  settled,  both  in 
England  and  America.^ 

In  ascertaining  the  intention  in  cases  of  executory  trusts,  it 
must  be  remembered  that  in  marriage  articles  there  is  al- 
ways supposed  to  be  a  design  to  benefit  the  issue  of  the  pro- 
posed marriage;  but  no  such  intention  is  presumed  to  exist 
in  regard  to  wills.  A  chancellor,  therefore,  in  decreeing  a 
settlement  in  conformity  with  marriage  articles,  will  always 
take  care  that  the  issue  are  provided  for;  but  no  such  care 
will  be  taken  in  the  case  of  wills,  unless  in  obedience  to  some 
intention  expressed  in  the  will.*^   As  to  what  will  be  sufficient 


J.  &  W.  539;  Price  v,  SisBon,  13  N.  J. 
Eq.  168;  Dennison  v,  Goehring,  7 
Pa.  177. 

>  Sackville-West  v.  Holmcsdaley 
L.  R.  4  H.  L.  586;  Wood  v.  Burnham, 
6  Paige,  513;  Porter  v.  Doby,  2  Rich. 
Eq.  49;  Saunders  v.  Edwards,  2  Jon. 
Eq.  134;  Glenorchy  v,  Bosville,  1 
Lead.  Cas.  Eq.  20,  and  notes;  Perry 
on  Trusts,  §359;  Yamairs  Appeal, 
70  Pa.  340;  Bacon's  Appeal,  57  Pa. 
604;  Neves  v.  Scott,  9  How.  211;  13 
How.  268;  Jervoise  v,  Northumber- 


land, 1  J.  &  W.  570;  Hooker  o.  Mon- 
tague, 123  N.  C.  154. 

*  2  Atk.  577;  1  Ves.  Sr.  142,  152. 

» Exel  V,  Wallace,  2  Ves.  Sr.  323. 

^Dennison  v.  Goehring,  7  Pa.  177; 
Wood  0.  Burnham,  6  Paige,  518;  20 
Wend.  9;  Home  v.  Lyeth,  4  H.  &  J. 
434;  Garner  v.  Gamer,  1  Dessaus. 
444;  Loving  ».  Hunter,  8  Yerger,  31; 
Edmondson  v,  Dyson,  2  Kelly,  307; 
Berry  t>.  Williamson,  11  B.  Mon. 
245;  In  re  Dougan,  139  Ga.  351. 

s  Blackburn  v.  Stables,  2  Ves.  &  B. 
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evidence  of  intention,  the  authorities  are  not,  perhaps,  al- 
together uniform.^ 

Where,  however,  the  intention  of  the  testator  to  benefit  the 
issue  sufficiently  appears,  the  settlement  will  be  made  in 
such  a  manner  as  to  effectuate  that  intention.'  There  is, 
indeed,  no  difference  between  the  rules  applicable  to  mar- 
riage articles  and  those  in  regard  to  wills,  further  than  this, 
viz.,  that  in  the  former  instruments  res  ipsa  loquitury  the 
occasion  itself  testifies  what  the  paramoimt  object  of  the 
parties  must  have  been.' 

Where  there  are  executory  trusts  of  personalty,  heirlooms, 
etc.,  as  to  which  the  ordinary  limitations  applicable  to  real 
estate  would  defeat,  in  many  instances,  the  intention  of  the 
testator,  because  it  would  give  a  tenant  in  tail  (for  instance) 
absolute  control,  equity  will  see  that  the  limitations  are  of 
such  a  nature  as  to  prevent  the  intention  from  being  de- 
feated.* 

68.  Reformation  of  Executory  Instruments  Creating 
Trusts. 
A  court  of  equity  will  entertain  jurisdiction  not  only  for 
the  purpose  of  carrying  out  executory  trusts,  and  seeing  that 
the  instrument  which  purports  to  fulfil  the  intention  of  the 
settlor  really  does  so,  but  also  for  the  purpose  of  reforming 
conveyances  which  have  been  improvidently  drawn,  and 
by  which  the  objects  sought  to  be  reached  by  the  execu- 
tory minute  or  draft  have  not  been  attained.  Where  such 
an  improvident  instrument  has  been  executed,  equity  will, 
as  a  general  rule,  reform  it,  and  order  it  to  be  redrawn  in 
such  a  way  as  to  effectuate  the  intention  of  the  parties,^ 


369;  Sweetapple  v.  Bindon,  2  Vem. 
536;  Perry  on  Trusts,  {{  360,  366. 

^  See  American  note  to  Glenorchy 
V.  Bosville,  tU  sup, 

*  SackyJUe-West  v.  Holmesdale,  L. 
R.  4  H.  L.  565. 

'Id.  This  case  contains  a  very 
full  discussion  of  the  law  upon  this 
point. 


*  Stanley  v.  Leigh,  2  P.  Wms.  690; 
Scarsdale  o.  Curzon,  1  Johns.  &  H. 
40;  Shelley  v.  Shelley,  L.  R.  6  Eq. 
546. 

•  Warrick  v.  Warrick,  3  Atk.  293. 
See,  also.  Neves  v.  Scott,  9  How.  197; 
Cause  0.  Hale,  2  Ired.  Eq.  241;  Smith 
V.  Maxwell,  1  Hill  Eq.  101;  Green  v. 
Rumph,  2  Hill  Eq.  1. 
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and  the  reformation  may  be  decreed  even  after  the  death 
of  the  husband.^  But  where  both  articles  and  settlement 
are  previous  to  the  marriage,  at  a  time  when  all  parties 
are  at  liberty,  the  settlement  differing  from  the  articles  will 
be  taken  as  a  new  agreement  between  them,  and  will  con- 
trol the  articles.* 

If  the  intention  expressed  in  the  minute  cannot  be  carried 
out  without  violating  some  statute  or  policy  of  the  law, 
equity  will  carry  it  out  as  nearly  as  possible,  so  as  to  recon- 
cile, as  far  as  may  be,  the  law  and  the  intention  of  the  settlor.' 

69,  Public  and  Private  Trusts. 

In  r^ard  to  the  division  of  trusts  into  public  and  private 
trusts,  it  will  be  su£Scient  to  remark  that  public  trusts  are 
such  as  are  constituted  for  the  benefit  either  of  the  public 
at  large,  or  of  some  considerable  portion  of  it  answering  to 
a  particular  description;  and  that  private  trusts  are  those 
wherein  the  beneficial  interest  is  vested  absolutely  in  one  or 
more  individuals  who  are,  or  within  a  certain  time  may  be,  def- 
initely ascertained,  and  who  are,  therefore,  collectively,  unless 
under  some  legal  disability,  competent  to  control,  modify, 
or  determine  the  trust.*  The  principal  difference  in  the  na- 
ture of  the  two  kinds  of  trusts  is,  that  those  of  a  public  char- 
acter are  not  confined  within  the  limits  prescribed  for  settle- 
ments upon  private  trusts,  but  are  of  a  more  permanent  and 
lasting  character.  This  distinction  will  be  more  fully  noticed 
when  the  subject  of  charitable  trusts  (which,  indeed,  have 
been  said  to  be  synonymous  with  public  trusts)^  is  con- 
sidered.* 

In  private  trusts  the  devolution  of  the  cestui  que  trusfa 

^  Viant's  Settlement,  L.  R.  18  Eq.  Bold  v.  Hutchinsoii,  5  D.,  M.  &  G. 

436;  Smith  v.  Iliffe,  L.  R.  20  Eq.  558. 

666;  Cogao  v.  Duffield,  L.  R.  20  Eq.  *  Humbertson  v.  Humbertaon,  1  P. 

789.  Wms.  632;  s.  c.  2  Vera.  737;  Prec. 

>  Legg  V.  Goldwire,  Gas.  t.  Talbot,  Gh.  455. 

20;  1  Lead.  Gas.  Eq.  17.    UnlesB  it  is  *  Lewio,  18  (12th  Eng.  ed.).    See, 

abowQ   that  the  discrepancy   arose  also,   Doyle  v,  Whalen,  87  Maine, 

from  a  clear  mistake,  in  which  case  414-425. 

the   settlement    will    be    reformed.  *Id. 

•  Past,  chap.  V. 
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estate^  and  the  incidents  of  his  ownership  are,  as  a  general 
rule,  the  same  as  those  of  legal  estates. 

60.  General  Rules  for  the  Devolution  of  Equitable  Estates. 

The  rules  for  the  descent  of  equitable  estates  are  the  same 
as  those  which  regulate  the  devolution  of  l^al  titles;  ^  equi- 
table interests  are  within  the  statute  of  distributions,  and, 
it  is  presumed,  fall  imder  the  operation  of  the  intestate 
acts  throughout  the  United  States.*  Whatever  would  be 
the  rule  of  law,  if  it  were  a  legal  estate,  is  applied  in  equity 
to  a  trust  estate.'  A  husband  is  entitled  to  an  estate  by  the 
curtesy  in  his  wife's  equitable  estates  of  inheritance,  even 
though  settled  to  her  separate  use;  ^  and  he  will  be  entitled, 
at  common  law,  to  her  equitable  personalty,  except  in  so 
far  as  his  rights  are  controlled  by  the  doctrine  of  the  wife's 
equity  to  a  settlement.*^  By  an  anomalous  decision,  however, 
a  wife  in  England  is  not  dowable  of  a  trust  estate.*  But  the 
rule  in  most  of  the  United  States  appears  to  be  different, 
it  having  in  some  states  been  altered  by  statute;  ^  and  the 
point  in  England  has  ceased  to  be  of  practical  importance." 

Before  the  statute  of  uses  it  had  been  decided  that  the 
estate  of  the  cestui  que  v^e  was  not  subject  to  forfeiture  and 
escheat,  but  that  the  feoffee  to  uses  became  thereupon  the 
absolute  owner.®    After  the  statute  the  same  rule  was  ap- 

*  Lewin  on  Trusts  (12th  Eng.  ed.)i  the  husband's  title.  Cochran  v. 
1061;  Corawell  v.  Wulff,  148  Mo.  O'Hern,  4  W.  &  S.  99;  Stokes  v. 
542.  McKibbin,    13   Pa.   268;   Rigler  v. 

>  Fanes'  Appeal,  23  Pa.  20.  Cloud,  14  Pa.  363. 

>  Burgess  v.  Wheate,  1  Black.  R.  >  Hill  on  Trustees,  405;  4  Kent's 
155,  161;  Croxall  v.  Shererd,  5  Wall.      Com.  30;  postj  chap.  IV. 

281;  Price  o.  Sisson,  13  N.  J.  Eq.  •  D'Arcy  v.  Blake,  2  Sch.  &  Lef. 

174;   Comwell   v.  Orton,    126   Mo.  387;  Dixon  v.  Saville,  1  Bro.  Ch.  326; 

355.  Mayburry  t;.  Brien,  16  Pet.  38. 

*  Roberts  v.  Dixwell,  1  Atk.  607;  ^  Williams  on  Real  Prop.  214,  note; 
Morgan  v.  Morgan,  5  Madd.  408;  Fol-  Shoemaker  v.  Walker,  2  S.  &  R.  554; 
lett  V.  TyaU,  14  Sim.  125;  Appleton  Smiley  v.  Wright,  2  Ohio  (O.  S.),  507; 
tf.  Rowley,  L.  R.  2  Eq.  139;  Cooper  Crabb  v,  Pratt,  15  Ala.  843. 

0.  MacDonald,  L.  R.  7  Ch.  D.  288;  "  By  the  passage  of  the  Dower  Act, 

Lewin  on  Trusts  (12th  Eng.  ed.),  9,  3  &  4  Will.  IV.,  c.  105. 

236,  899;  Ege  v.  Wedlar,  82  Pa.  86;  >  See  Burgess  v.  Wheate,  1  Eden, 

Dubs  V.  Dubs,  31  Pa.  149.    Unless  199. 

there  is  a  clear  intention  to  exclude 
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plied  to  trusts.^  By  a  subsequent  statute  the  estate  of  the 
cestui  que  trust  was  forfeited  for  treason;  ^  but  upon  forfeit- 
ure for  felony  or  escheat  the  trustee  took  the  estate  discharged 
of  the  trust.'  Now,  by  the  Intestates  Estates  Act  of  1884 
all  estates  or  interests  in  realty,  whether  legal  or  equitable, 
in  respect  of  which  any  person  dies  without  an  heir  and 
intestate,  are  subject  to  the  law  of  escheat,  in  like  manner  as 
if  the  estate  or  interest  were  l^al.^  But  this  rule  does  not 
apply  to  chattels  nor  to  an  equity  of  redemption. 

In  the  United  States  the  opinion  is  that  the  state  would 
take  both  real  and  personal  property  as  vUimus  hoeres.^  If 
the  legal  title  to  real  estate  cannot  be  taken  by  an  alien,  the 
beneficial  ownership  cannot  be  enjoyed  by  him.* 


61.  Alienation  of  Equitable  Estates;  Liability  for  Debts. 

The  right  of  alienation,  by  deed  and  will,  attaches  to 
equitable  estates,  and  any  restrictions  upon  that  right  are 
invalid;  and  moreover  the  incident  of  involimtary  alienation, 
or,  in  other  words,  the  liability  of  the  estate  to  be  taken  in 
execution  for  the  debts  of  the  beneficial  owner,  also  applies 
to  such  estates.  There  may,  indeed,  be  a  limitation  over 
upon  the  bankruptcy  or  insolvency  of  the  cestui  que  trust, 
or  upon  the  happening  of  any  event  whereby  the  property 
may  belong  to  some  other  person;  and  such  limitations  are 
of  frequent  occurrence.^  But  the  cestui  que  trust  cannot 
hold  the  property  for  the  purposes  of  enjojrment  freed  from 


1  Att.-Gen.  v.  Sands,  1  Hale  P.  C. 
249. 

« 33  Hen.  VIH.,  c.  20. 

'Att.-Gen.  v.  Sands;  Burgess  v, 
Wheate  (supra^;  In  re  Lashmar, 
(1891],  1  Ch.  258.  See  also  Onslow  9. 
WaUis,  1  Mac.  &  G.  506;  Sweeting  v. 
Sweeting,  33  L.  J.  Gh.  211. 

*  Stat.  47  and  48  Vict.,  c.  71,  §  4. 

*  See  Matthews  v.  Ward,  10  Gill  & 
J.  454. 

*  Du  Houmelin  v.  Sheldon,  1  Beav. 
79;  4  M.  &  G.  525;  Atkins  v,  Kron,  5 
Ired.  fk}.  207;  Hubbard  v.  Goodwin, 
3  Leigh,  492;  ?  Kent's  Gom.  *62, 


note  d;  Leggett  v.  Dubois,  5  Paige, 
114;  Taylor  v.  Benham,  5  How.  270. 
See,  also.  Sharp  v.  St.  Sauveur,  L.  R.  7 
Gh.  352;  overruling  Rittson  v.  Stordy, 
3  Sm.  &  Giff.  230;  and  approving  Bar- 
row V.  Wadkin,  24  Beav.  1. 

7  See  Williams  on  Real  Prop.  87, 
and  notes.  And,  of  course,  there 
may  be  a  limitation  so  expressed  that 
no  equitable  or  legal  estate  vests  in 
the  beneficiary,  in  which  case  he  has 
nothing  which  he  can  alienate.  See 
Hanna's  Extr.  v.  Raynokls,  16  U.  8. 
App.  67^701, 
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the  duty  of  applying  it  in  discharge  of  his  obligations.^  It 
18  a  settled  rule  of  law  that  the  beneficial  interest  of  the 
cestui  que  trusty  whatever  it  may  be,  is  liable  for  the  pay- 
ment of  his  debts,  and  it  cannot  be  so  fenced  about  by  in- 
hibitions and  restrictions  as  to  secure  to  it  the  inconsistent 
characteristics  of  right  and  enjoyment  to  the  beneficiary  and 
immunity  from  his  creditors.  A  condition  precedent  that  the 
provision  shall  not  vest  until  his  debts  are  paid  and  a  condi- 
tion subsequent  that  it  shall  be  divested  and  forfeited  by  his  in- 
solvency, with  a  limitation  over  to  another  person,  are  valid, 
and  the  law  will  give  them  full  effect.  Beyond  this,  protec- 
tion from  the  claims  of  creditors  is  not  allowed  to  go.^  This 
is  the  general  rule  throughout  the  United  States  and  in  Eng- 
land. In  some  of  the  states  of  the  Union,  however,  a  diflferent 
doctrine  has  been  held.'  Thus,  in  Pennsylvania,  it  is  now 
firmly  established  by  many  authorities  that  when  a  gift  in 
trust  is  made  for  life,  coupled  with  a  proviso  exempting  the 
estate  of  the  cestui  que  trust  from  liability  for  his  debts,  and 
where  he  is  excluded  from  the  control  of  the  property,*  such 
proviso  will  be  good  without  any  limitation  over  upon  in- 
solvency.*   And  this  end  may  be  accomplished  not  only  by 


1  Dumpor's  Case,  1  Sm.  Lead.  Gas. 
119,  Judge  Hare's  note.  See,  also, 
Horbeny  o.  Harding,  10  Lea  (Tenn.), 
392;  Warner  v.  Rice,  66  Md.  436; 
Ullman  v.  Cameron,  186  N.  Y.  339. 
A  judgment  creditor  is  entitled  to  the 
proportion  of  income  from  a  trust 
(^tate  beyond  that  which  is  necessary 
for  the  suitable  support  and  mainte- 
nance of  the  cestui  que  trust,  Mag- 
niT  t;.  Crooks,  139  Cal.  640. 

«  Nichols  V.  Levy,  5  Wall.  441;  Hal- 
l(*tt  r.  Thompson,  5  Paige,  683;  Dick 
r.  Pitchford,  1  Dev.  &  Bat.  (Eq.)  480; 
Blackstone  Bank  v,  Davis,  21  Pick. 
42;  Easterly  v,  Keney,  36  Conn.  22; 
Taylor  v,  Harwell,  65  Ala.  1  (compare 
Jones  V.  Reese,  Id.  134);  Brandon  v, 
Robinson,  18  Ves.  429.  See  Hutch- 
ins  V.  Hey  wood,  50  N.  H.  491,  where 
it  was  held  that  a  resulting  trust  was 


executed  by  the  statute  of  uses,  and 
could  be  levied  upon  under  ordinary 
process. 

>  De  Vaughn  v.  Hays,  140  Ga.  206; 
White  V.  WiUiams,  172  111.  App.  630; 
Hoffman  v,  Beltzhoover,  71  W.  Va. 
72. 

*  See  Adams's  Eq.  43.  There  can 
be  no  valid  spendthrift  trust  where 
the  beneficiary  is  also  the  trustee  and 
has  full  power  to  deal  with  the 
property  at  his  pleasure.  Hahn  o. 
Hutchinson,  159  Pa.  133-141.  See 
Morgan's  Estate,  223  Pa.  228. 

"Fisher  v.  Taylor,  2  Rawle,  33; 
Ashhurst  v.  Given,  5  W.  &  S.  323; 
Vaux  ».  Parke,  7  W.  &  S.  19;  Brown 
V.  Williamson's  Ex'rs,  36  Pa.  338; 
Reese  v.  Livingstone,  41  Pa.  113; 
Still  V,  Spear,  45  Pa.  168;  Rife  o. 
Geyer,  59  Pa.  395;  Shanklaod's  Ap- 
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a  proviso  which  expressly  exempts  the  trust  property  from 
the  debts  of  the  beneficiary,  but  also  by  a  direction  that  the 
income  shall  be  disbursed  for  the  benefit  of  the  cestui  que 
trust  only  to  the  extent  which  the  trustee  may  in  his  dis- 
cretion deem  advisable;  for  to  subject  the  income  so  be- 
queathed to  execution  at  the  suit  of  a  creditor  would  end  the 
discretion  of  the  trustee  and  defeat  the  intent  of  the  testator.^ 
And  this  rule  seems  also  to  exist  in  Maine,  Connecticut,  i 
Massachusetts,  Virginia,  Mississippi,  Kentucky,  Missouri, 
Alabama,  and  Maryland.^  But  where  there  is  a  limitation 
over  upon  insolvency,  the  mere  fact  that  the  trustees  have  a 
discretion  to  apply  the  income  to  the  benefit  of  the  insolvent 
will  not  affect  the  validity  of  the  limitation  over  or  subject  the  . 
funds  which  the  trustees,  in  exercising  their  discretion,  may 
see  fit  to  give  to  the  beneficiary  to  the  payment  of  his  debts. 
This  proposition  was  laid  down  in  the  Supreme  Court  of  the 


peal,  47  Pa.  113;  Girard  Life  Ins.  Co. 
V,  Chainbera,  46  Pa.  485;  Overman's 
Appeal,  88  Pa.  276;  Stambaugh's  Es- 
tate, 135  Pa.  685;  Mehaffey's  Estate, 
139  Pa.  276;  Baker's  Estate,  159  Pa. 
518;  Wanner  ».  Snyder,  177  Pa.  208; 
Winthrop  Co.  v.  Clinton,  196  Pa.  472; 
But  a  person  sui  juris  cannot  settle 
the  entire  estate  on  himself,  free  from 
liability  for  debts.  Mackason's  Ap- 
peal, 42  Pa.  330;  Ghormley  v.  Smith, 
139  Pa.  584-593;  Hahn  v,  Hutchin- 
son, 159  Pa.  141;  Nolan  v.  Nolan,  218 
Pa.  135;  Philadelphia  v.  Meredith, 
49  Pa.  Sup.  600;  Menken  v,  Brinkley, 
94  Tenn.  721;  Sargent  ».  Burdett, 
96  Ga.  Ill;  Williams  v.  Kemper,  99 
Minn.  301;  Hale  v.  Bowler,  215  Mass. 
254.  The  rule  in  Mackason's  A|> 
peal,  however,  means  only  that  such 
a  trust  would  not  be  good  as  against 
creditors.  Patrick  v.  Bingaman,  2 
Supr.  Ct.  Reps.  (Pa.)  118.  As  against 
the  settlor  himself  it  would  be  good; 
Merriman  v.  Munson,  134  Pa.  114; 
Ashhurst's  App.,  77  Pa.  464. 
iKeyser  v.  Mitchell,  67  Pa.  473. 


It  has  recently  been  held  in  this  state 
that  under  a  trust  for  the  sole  and 
separate  use  of  a  married  woman, 
where  the  instrument  provides  that 
the  income  is  to  be  paid  into  the 
proper  (own)  hands  of  the  cestui  que 
trust  upon  her  own  sole  receipt,  the 
income  accrued  due,  but  still  remain- 
ing unpaid,  ciinnot  be  attached  in  the 
hands  of  the  trustee.  Hays's  Estate, 
201  Pa.  391. 

*  Murphy  v.  Delano,  95  Me.  229; 
Mason  v.  Rhode  Island  Trust  Co.,  78 
Conn.  81;  Nickerson  v.  Van  Horn,  181 
Mass.  562;  Markham  v,  Guerrant,  4 
Leigh,  279;  Johnston  v,  Zaiie's  Trus- 
tees, 11  Grat.  570  (but  see  Hutchin- 
son V,  Maxwell,  100  Va.  169);  Leigh  v, 
Harrison,  69  Miss.  923;  Pope's  Ex'rs 
0.  Elliott,  8  B.  Mon.  56;  Hill  v.  Mc- 
Rae,  27  Ala.  175;  Mcllvaine  v.  Smith, 
42  Mo.  45;  Davidson  v.  Kemper,  79 
Ky.  5;  Jarboe  v.  Hey,  122  Mo.  341; 
and  see  Genet  v.  Bcekman,  45  Barb. 
382;  and  Campbell  v,  Foster,  35  N.  Y. 
361;  Jackson  Square  Association  o« 
Bartlett,  95  Md.  661. 
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United  States  in  the  case  of  Nichols  v.  Eaton,  ^  where  the 
facts  were  as  follows :  A  testatrix  devised  her  estate,  real  and 
personal,  to  trustees,  upon  a  trust  to  pay  the  income  to  her 
children  equally  during  their  lives,  subject  to  the  condi- 
tions— 1st,  that  in  case  of  the  alienation  of  such  income  by 
either  of  her  sons,  or  in  case  of  the  bankruptcy  or  insolvency 
of  either  of  them,  or  if  from  any  other  cause  the  income  could 
no  longer  be  personally  enjoyed  by  either  of  them,  the  trust 
as  to  such  son  should  instantly  cease  and  determine,  and 
the  income  to  which  he  would  be  otherwise  entitled  should  be 
paid  to  his  wife  and  children,  if  any,  and,  if  none,  to  go  back  to 
the  corpus  of  his  estate;  2d,  that  the  trustees  should  have 
power  in  their  discretion,  but  without  its  being  in  any  way 
obligatory  upon  them,  to  transfer  absolutely  to  either  of 
said  children  one-half  of  the  trust  fund  from  whence  his  or 
her  share  of  the  income  under  the  preceding  trust  should 
arise,  the  trusts  as  to  such  portion  of  the  estate  thereupon 
to  cease  and  determine;  3d,  that  in  case  of  the  cessation  of 
the  income  by  any  cause  except  death,  as  before  provided 
(as  by  bankruptcy,  insolvency,  or  other  cause  preventing 
either  of  them  from  personally  enjoying  his  or  her  share 
of  the  income),  the  trustees  might,  in  their  discretion,  pay 
to  or  apply  for  either  of  the  sons,  or  for  the  use  of  either  of 
the  sons,  or  his  wife  and  family,  so  much  of  the  income  as  he 
would  have  been  entitled  to  if  the  forfeiture  had  not  happened. 
One  of  the  sons  who  was  unmarried  and  without  children 
became  a  bankrupt,  and  on  a  bill  filed  by  the  assignee  in 
bankruptcy  to  subject  his  portion  of  the  income  to  the  claims 
of  his  creditors,  it  was  held  that  the  devise  was  not  void, 
as  in  fraud  of  creditors,  and  that  the  relief  prayed  for  would 
not  be  granted — and  this,  although  a  large  sum  of  money 
($25,000),  had  been  paid  by  the  trustee  to  the  bankrupt 
since  the  bankruptcy.  In  this  case  the  English  authorities 
were  reviewed  and  the  conclusion  reached  that  there  was 
nothing  in  them  to  forbid  such  a  trust,  and  that  there  was 

» 91  U.  S.  716;  Shelton  v.  King,  229  U.  S.  90. 
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nothing  upon  principle  or  in  general  policy  of  the  law  to 
prevent  it  from  being  carried  out.^ 

62.  Exceptions  to  the  General  Rules  of  Devolution  of 
Equitable  Estates. 

Certain  exceptions  to  the  rules  above  stated,  in  regard  to 
the  devolution  of  trust  estates,  and  the  powers  of  the  cestui 
que  trust,  exist  in  the  case  of  trusts  for  married  women,  and 
will  be  noticed  when  that  particular  class  of  trusts  comes 
under  consideration. 

Another  exception  formerly  existed  in  England  in  rela- 
tion to  attendant  terms,  trusts  of  which,  though  of  chattel 
interests,  followed  the  descent  of  the  inheritance  which  they 
were  designed  to  protect.  But  the  doctrine  of  attendant 
terms  is  now  obsolete  in  England,  and  was  never  of  any 
practical  importance  in  this  country. 

Trust  estates  also  follow  the  law  of  legal  estates  as  to  the  in- 
juries which  may  affect  them  and  the  consequences  of  these  in- 
juries. Thus,  although  the  terms  "seisin"  and  disseisin  are 
not  strictly  applicable  to  equitable  estates,  a  court  of  equity 
regards  the  actual  receipt  of  rents  and  profits  under  the 
equitable  title  as  equivalent  to  seisin  at  law,  and  an  adverse 
taking  of  the  rents  and  profits  as  amounting  to  an  ouster.' 
Moreover,  if  such  adverse  enjoyment  of  the  equitable  estate 
continues  for  twenty  years,  it  would,  by  analogy  to  the 
statutes  of  limitations  applicable  to  legal  titles,  bar  any  as- 
sertion by  the  cestui  que  trust  of  his  right  in  equity.' 


{ 


>  See,  also,  Keyser  v.  Mitchell,  67 
Pa.  473. 

*  Lewin  on  Trusts  (12ih  Eng.  ed.) 
933. 

'  Merriam  v,  Hassam,  14  Allen,  616; 
Watkins  v.  Specht,  7  Coldw.  685; 
Perry  on  Trusts,  §§866,  860,  864; 
Story's  Eq.  Jurisp.,  §  975.  The  stat- 
ute wiU  run  from  the  time  the  trustee 
assumes  a  hostile  attitude,  but  not  if 
the  ce8lui  que  trust  were  in  ignorance. 
Undsley  v.  Dodd,  53  N.  J.  Eq.  86; 


Drake  v.  Wild,  66  Vt.  611 ;  Rochefou- 
cauld V.  Boustead  [1897],  1  Ch.  196- 
208;  Soar  v.  Ashwell  [1893],  2  Q.  B. 
391;  Lamberton  v.  Youmans,  84 
Minn.  109;  Curtis  v,  Lakin,  94  Fed. 
251;  but  a  party  to  an  ordinary 
business  transaction  will  not  be  con- 
verted into  a  trustee  and  deprived 
of  the  Statute  of  Limitations  as  a 
defence — not  available  to  a  trustee. 
Henry  v.  Hammond  (1913),  2  K.  B. 
516. 
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63.  Trusts  created  by  direct  fiduciary  expressions;  Trusts 
Averable  at  Common  Law. 

Express  trusts/  being  those  which  are  created  by  the  lan- 
guage of  the  parties,  may,  it  is  obvious,  arise  either  by  di- 
rect fiduciary  expressions  whereby  the  relationship  of  trustee 
and  cestui  que  trust  is  distinctly  established,  or  by  expressions 
of  a  more  uncertain  and  equivocal  character  which  might 
not  in  the  opinion  of  a  layman  be  considered  as  indicating 
an  intention  to  create  a  trust,  but  which  have  been  construed 
by  a  series  of  judicial  decisions  to  be  eflfective  in  so  doing. 

Before,  however,  considering  the  question  as  to  what 


*  "If  there  is  created  in  express 
terms,  whether  written  or  verbal,  a 
trust,  and  a  person  is  in  terms  nomi- 
nated to  be  the  trustee  of  that  trust,  a 
court  of  equity,  upon  proof  of  such 
facts,  will  not  allow  him  to  vouch  a 
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statute  of  limitations  against  a  breach 
of  that  trust.  Such  a  trust  is  in 
equity  called  an  express  trust."  Per 
Lord  Esher,  M.  R.,  in  Soar  o.  Ash  well, 
[1893],  2  Q.  B.  393. 
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language  is  necessary  to  create  a  trusty  it  will  be  proper  to 
premise  that  at  common  law  trusts,  both  of  real  and  personal 
property,  could  be  created  by  parol.*  A  trust  of  realty,  like  a 
use,  was  in  technical  language  ''averable;"  that  is,  it  could 
be  created  by  word  of  mouth.*  The  better  opinion  is,  how- 
ever, that  this  is  only  true  of  those  cases  in  which  the  legal 
estate  could  be  created  by  feoffment,  where  (of  course)  no 
writing  was  necessary.  But  when  a  deed  was  requisite  for 
the  conveyance  of  the  legal  estate  (as  in  a  covenant  to  stand 
seised  to  uses),  there  uses  and  trusts  were  not  averable,  but 
could  be  created  only  in  the  same  manner  as  legal  estates.' 
In  Connecticut  it  has  been  held  that  trusts  were  not  averable 
at  common  law;  ^  but  the  weight  of  American  authority  is 
decidedly  the  other  way.^ 

64.  The  Statute  of  Frauds. 

The  Statute  of  Frauds  (29  Car.  II.,  c.  3)  changed  the  rule 
in  regard  to  real  estate,  and  enacted  (in  the  7th  section) 
that  ''all  declarations  or  creations  of  trusts,  or  confidences 
of  any  lands,  tenements,  or  hereditaments,  shall  be  mani- 
fested and  proved  by  some  writeing  signed  by  the  partie  who 
is  by  law  enabled  to  declare  such  trust  or  by  his  last  will 
in  writeing  or  else  they  shall  be  utterly  void  and  of  none 
effect."  •  An  assignment  of  a  trust  of  realty  must  also  be 
in  writing.^ 

This  statute  applies  to  chattels  real  as  well  as  to  freehold 
estates;  ®  though  not  to  mere  personal  rights  concerning  land, 
such  as  mortgages  and  charges.®    And  where  land  has  been 

» See  Tritt  v.  Croteer,  13  Pa.  451;  •  The  "party  who  by  law  is  entitled 

Owenav.  WilliamS)  130  N.C.  165.  to  declare  such  trust''  is  the  bene- 

'  Lewin  on  Trusts  (12th  Eng.  ed.),  ficial  owner  only.    Kronheim  v,  John- 

53;  Perry  on  Trusts,  §  76;  Fordyce  v.  son,  7  Ch.  D.  60;  Tiemey  v.  Wood,  19 

Willis,  3  Bro.  Ch.  587.  Beav.  330. 

« Gilbert  on  Uses,  270.  » See  29  Car.  II.,  §§  7,  8,  9. 

*  Dean  v.  Dean,  6  Conn.  285.  ^  Skett  v.  Whitmore,  Freem.  280; 

*  Fleming  v,  Donahoe,  5  Ohio,  257;  Riddle  v,  Emerson,  1  Vem.  108;  and 
Miller  v.  Thatch^-,  9  Tex.  485;  Os-  see  Hutchins  v.  Lee,  1  Atk.  447;  Bel- 
terman  v,  Baldwin,  6  Wall.  116;  Shel-  lasis  v.  Compton,  2  Vem.  294. 

ton  V.  Shelton,  6  Jones  (Eq.),  292;  •  Benbow  o.  Townsend,  1  M.  &  K. 
Murphy  v.  Hubert,  7  Pa.  420;  And-  506;  Bellasis  v.  Compton,  2  Vem.  294. 
ing  t;.  Davis,  38  Miss.  574.  See  Perry  on  Trusts,  §  86. 
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conveyed  on  a  parol  trust,  and  is  afterwards  converted  into 
money,  a  subsequent  parol  declaration  of  trust  will  be  suffi- 
cient.^ 

It  is  to  be  observed  that  the  statute  does  not  require  trusts 
of  realty  to  be  created,  but  only  to  be  manifested  and  proved 
by  writing.^  The  distinction  is  of  practical  importance,  be- 
cause a  subsequent  written  acknowledgment  of  a  trust  will 
cause  the  interest  to  relate  back  to  the  date  of  its  original 
creation,  so  as  to  bring  it  (for  example)  within  the  operation 
of  a  will  of  the  cestui  que  trust  executed  before  the  written 
acknowledgment,  but  after  the  verbal  creation.* 

This  statute  has  been  re-enacted  in  most  of  the  United 
States;  in  some  of  which,  however,  the  language  of  the  stat- 
ute has  been  somewhat  varied.  Thus  in  Maine  and  Indiana, 
trusts  must  be  "created  and  declared  in  writing."  *  In  Illi- 
nois and  Missouri  "declarations  or  creations  of  trusts  must 
be  manifested  and  proved"  in  writing.^  The  statutes  of 
Vermont  and  Massachusetts  provide  that  trusts  shall  be 
"created  or  declared"  in  writing,®  while  the  Georgia  statute 
provides  that  "  All  express  trusts  must  be  created  or  declared 
in  writing."  ^ 

In  a  few  states  this  section  of  the  Statute  of  Frauds  has 
not  been  re-enacted  in  any  form  and  it  is  not  necessary  for 
an  express  trust  to  be  in  writing.® 

It  is  considered,  however,  by  a  learned  writer,  that  this 


1  Maffitt's  Adm'r  v.  Rynd,  69  Pa. 
386;  Thomas  v.  Meny,  113  Ind.  83; 
State  V.  Roudebush,  114  Ind.  347. 

'  See  language  of  Chancellor  Kent 
in  Movan  v,  HayB,  1  Johns.  Ch.  342. 

'  Ambrose  v,  Ambrose,  1  P.  Wms. 
322.  See,  also,  Forster  v.  Hale,  3 
Ves  Jr.  696;  6  Ves.  Jr.  315;  Barrell  v, 
Joy,  lb  Mass.  223;  Safford  v.  Rantoul, 
12  Pick.  233,  and  Slme  v.  Howard,  4 
Nev.  483. 

*  Rev.  Stats.  (1903),  Ch.  76,  §  14, 
p.  659;  Proctor  t.  Rand,  94  Me.  313; 
Bum'o  Ann.  Statutes  (1908),  §4012; 
Nesbitt  t>.  Stevens,  161  Ind.  519. 

B  Annotated      Statutes,      §  5875 ; 


Marie  Chiurch  v.  Trinity  Church. 
253  lU.  21;  Rev.  Stats.,  §2868- 
Hunter  v,  Briggs,  254  Mo.  63. 

•Sullivan  ».  Haskin,  70  Vt.  490; 
Thacher  v,  Churchill,  118  Mass.  108. 

»Ga.  Code,  §3733;  Eaton  v, 
Bamr)s,  121  Ga.  548;  Wilder  v. 
Wilder,  138  Ga.  573. 

*  Virginia,  Garrett  v,  Rutherford, 
108  Va.  478;  Tennessee',  Ins.  Co.  v. 
Waller,  116  Tenn.  1;  Delaware,  Pier- 
son  V.  Pierson,  5  Del.  Ch.  11;  North 
Carolina,  Gaylord  v.  Gay  lord,  15G 
N.  C.  222;  Ohio,  Harvey  v,  Gardner, 
41  Ohio  St.  642;  Texas,  Larrabee  v. 
Porter,  166  S.  W.  396. 
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variation  of  language  does  not  produce  any  substantial 
difference  in  the  effect  of  the  statutes^  but  that  under  all  of 
them  it  will  be  suflScient  if  the  trust  is  proved  by  some  writ- 
ing, although  executed  after  its  creation.^ 

Personal  chattels  are  not  within  the  Statute  of  Frauds;  and 
trusts  of  them  may  be  proved  by  parol.  ^  Implied  trusts  are 
expressly  excepted  from  the  operation  of  the  statutes  in 
most  of  the  states. 

It  is  not  essential  that  the  writing  by  which  the  trust  is 
"manifested  and  proved"  should  be  in  any  particular  form. 
It  may  be  couched  in  any  language  which  is  sufficiently  ex- 
pressive of  an  intention  to  create  a  trust.  Thus,  a  notd  bene  at 
the  foot  of  a  deed,^  or  a  mere  letter  or  memorandum  will  be 
enough.*  The  writing,  however,  must  declare  with  suffi- 
cient certainly  what  the  trust  is.^ 

An  answer  in  chancery  admitting  the  trust  will  be  sufficient 
to  take  it  out  of  the  statute;^  but  the  better  opinion  seems  to 


^Peny  on  Trusts,  §81;  and  see 
Bragg  V.  Paulk,  42  Me.  502;  Sime 
V.  Howard,  4  Nev.  482;  Kingsbury 
0.  Bumside,  58  111.  310;  Faxon  v.  Fol- 
vey,  110  Mass.  392;  Salisbury  v.. 
Clarke,  61  Vt.  453;  Wolford  «.  Fam- 
ham,  44  Minn.  161;  Houston  v. 
Farris,  93  Ala.  587;  Silvers  v.  Pot- 
ter, 48  N.  J.  Eq.  539;  Templeton  o. 
Brown,  86  Tenn.  60. 

*M'Fadden  v.  Jenkyns,  1  Hare, 
451;  1  Ph.  Ch.  157;  Benbow  v.  Town- 
send,  1  M.  &  K.  506;  Hawkins  v, 
Ganiiner,  2  Sm.  &  GifT.  451 ;  Kimball 
V.  Morton,  1  Halst.  Ch.  31;  Higgen- 
bottom  V.  Peyton,  3  Rich.  Eq.  398; 
Kirkpatrick  v.  Davidson,  2  Kelly, 
297;  Day  v.  Roth,  18  N.  Y.  447; 
Skeen  v.  Marriott,  22  Utah,  73.  See 
Perry  on  Trusts,  §  86;  Crews  v.  Crews' 
Admr.,  113  Ky.  152;  Washington's 
Est.,  220  Pa.  204;  Pitney  v.  Bolton, 
45  N.  J.  Eq.  639;  Northrip  v.  Burge, 
255  Mo.  641;  Mantle  v.  White,  47 
Mont.  234;  Hammerstein  v.  Trust 
Co.,  156  N.  Y.  App.  Div.  661. 


» Ivory  V,  Bums,  66  Pa.  300. 

« Dale  V,  Hamilton,  2  Phillips,  266; 
Forster  v.  Hale,  3  Ves.  Jr.  696;  5 
Ves.  Jr.  308;  Raybold  &.  Raybold,  20 
Pa.  308;  Maccubbin  &.  CromweU, 
7  Gill  &  J.  164;  Packard  o,  Putnam, 
57  N.  H.  43;  Throop  v.  Hatch,  3 
Abb.  Pr.  R.  29;  Hutchins  v.  Van 
Vechten,  140  N.  Y.  115;  Pratt ».  Ayre, 
3  Chand.  265;  Whetsler  v,  Sprague, 
224  111.  461;  Starr  v.  Starr,  1  Ohio, 
321;  Reid  v.  Reid,  12  Rich.  Eq.  213; 
Snader  v.  SUnglufT,  95  Md.  356; 
Lynch  v.  Rooney,  112  Cal.  279; 
Stratton  v.  Edwards,  174  Mass.  374; 
Ranney  v,  Byers,  219  Pa.  332. 

"  Steere  v.  Steere,  6  Johns.  Ch.  1; 
Smith  V,  Matthews,  3  D.  F.  <&  J. 
139;  Cook  v.  Barr,  44  N.  Y.  161; 
Taft  V.  Dimond,  16  R.  I.  584;  Yerkes 
».  Perrin's  Est.,  71  Mich.  567;  Renz  v. 
Stoll,  94  Mich.  377;  Salisbury  v, 
Clarke,  61  Vt.  459;  Martin  v.  Baird, 
176  Pa.  540. 

'  Maccubbin  v,  Cromwell,  7  Gill  & 
J.  164;  Cozine  v.  Graham,  2  Paige 
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be  that  this  will  not  be  the  rule  if  the  defendant  chooses  to  in- 
sist upon  the  benefit  of  the  statute.^  If  the  answer  denies 
the  agreement  upon  which  the  trust  is  based,  it  need  not 
expressly  set  up  the  statute,  or  (in  other  words)  take  the 
defence  that  the  agreement  was  in  parol.^ 

A  trust  may  be  created  by  will ;  but,  to  be  valid,  the  will 
must  be  duly  executed.  A  writing  which  purports  to  be  a 
testamentary  paper,  if  not  properly  executed  to  take  effect 
as  a  will,  cannot  be  relied  upon  as  a  memorandum  to  satisfy 
the  statute.^ 

And  so,  where  the  creator  of  a  trust  can  only  act  under  cer- 
tain formalities,  those  formalities  must  be  observed.  Thus, 
the  declaration  of  a  trust  respecting  realty  by  a  married 
woman,  must,  when  the  statute  requires  that  her  convey- 
ances shall  be  separately  acknowledged,  be  made  out  in 
some  other  mode  than  by  her  admission  or  acknowledgment, 
orally  or  in  writing.  It  must  be  accompanied  with  such  a 
certificate  of  separate  examination  and  voluntary  acknowl- 
edgment as  is  required  by  the  statute  in  case  of  her  deed.^ 


66.  Language  by  which  a  trust  may  be  created. 

Having  premised  thus  much  concerning  the  instrument 
which  is  needed  for  a  valid  trust,  we  must  now  consider 
what  language  should  be  used  in  order  that  a  trust  may  be 
created. 

"To  constitute  a  valid  trust,^'  it  has  been  said,^  "undoubt- 
edly three  circiunstances  must  concur:  sufficient  words  to 
raise  it,  a  definite  subject,  and  a  certain  or  ascertained  ob- 
ject;"  and   to   these  requisites  may  be  added   another. 


(Ch.),  177;  Nab  ».  Nab,  10  Mod.  404; 
Patton  V.  Chamberlain,  44  Mich.  5; 
McVay  v,  McVay,  43  N.  J.  Eq.  47. 

» Dean  v.  Dean,  9  N.  J.  Eq.  425; 
Whiting  V.  Gould,  2  Wis.  652;  Perry 
on  Trusts,  §  85. 

« Wolf  V.  Corby,  30  Md.  360;  On- 
tario Bank  v.  Root,  3  Paige  (Ch.), 
478;  BilUngslea  v.  Ward,  33  Md. 
51;  Allen  v.  Chambers,  4  Ired.  Eq. 
125. 


•Perry  on  Trusts,  §89  to  §94; 
Lewin  on  Trusts,  chap.  V.,  sec.  3; 
Bryan  ».  Bigelow,  77  Conn.  604. 

*  Graham  v.  Long,  65  Pa.  387,  per 
Sharswood,  J.;  Tatge  v.  Tatge,  34 
Minn.  272. 

•  By  Sir  Wm.  Grant,  in  Cruwys  ». 
Colman,  9  Ves.  323.  See,  also, 
Knight  V,  Boughton,  11  CI.  &  Fin. 
513,  and  Malim  0.  Keighley,  2  Ves.  Jr. 
335;  Filkins  v.  Severn,  127  la.  738. 
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viz.,  that  the  t^ms  of  the  trust  should  be  sufficiently 
declared.* 

The  precision  with  which  it  is  necessary  to  define  the 
subject-matter,  and  the  object  of  the  trust,  will  be  noticed 
when  we  come  to  consider  powers  in  trust,  and  that  class  of 
expressions  which  are  known  as  precatory  words.  Putting 
these  aside  for  the  present,  it  may  be  said  that  there  must, 
in  general,  be  sufficient  words  to  create  a  trust;  but  that  no 
particular  form  of  expression  is  necessary.*  It  will  be  enough 
if  there  be  a  complete  intention,  expressed  with  sufficient 
clearness. 

The  intention  must  be  a  complete  one.  Thus,  where  a 
party  At  the  time  he  purchased  a  certain  tract  of  land  execu- 
ted an  instrument  by  which  it  was  set  forth  that  the  purchase 
was  ''intended"  for  another,  it  was  held  that  the  mere  fact 
that  the  purchaser  "intended''  to  give  the  property  to  the 
allied  beneficiary  could  not  have  the  effect  of  raising  a  trust.' 
A  mere  inchoate  and  executory  design  is  not  enough,*  and 
imless  there  is  some  distinct  equity  (as  fraud,  for  example), 
it  cannot  be  enforced.^  The  intention  must  be  plainly  mani- 
fested, and  not  derived  from  loose  and  equivocal  expressions 
of  parties  made  at  different  times  and  upon  different  occa- 
sions.*   But  any  words  which  indicate  with  sufficient  cer- 


^  Knight  V.  Boughton,  11  Clark  <fe 
Fin.  513;  Pitts  v.  Weakley,  155  Mo. 
109;  Campbell  v.  Brown,  129  Mass. 
23;  and  Hellman  o,  McWiUiams,  70 
Cal.  449;  Taylor  v.  Welch,  168  Mo. 
App.  232. 

>  KrdM's  Estate,  1S4  Pa.  222. 

« Hays  t>.  Quay,  68  Pa.  263.  "Con- 
ceding the  existence  of  a  bona  fide  in- 
tention to  create  the  alleged  trust, 
that  intention  was  never  in  fact  ex- 
ecuted, either  by  signing  the  declara- 
tion above  quoted,  by  change  of 
possession,  or  in  any  other  manner." 
Girard  Trust  Co.  v,  Mellor,  166  Pa. 
589-590.  See,  also,  Sheffield  v. 
Parker,  158  Mass.  330;  Cunning- 
ham V.  Davenport,  147  N.  Y.  43; 


Sullivan  v.  Sullivan,  161  N.  Y.  554; 
Providence  Inst,  for  Savings  v.  Car- 
penter, 18  R.  1. 287. 

*  Bay  ley  v.  Bouloott,  4  Russ.  345; 
Harrison  v.  McMennomy,  2  Edw.  Ch. 
251.  See,  also,  Kilpin  v,  Kilpin,  1 
M.  &  K.  520;  Willard  v.  Willard,  56 
Pa.  119;  Dellinger's  Appeal,  71  Pa. 
425;  Perry  on  Trusts,  §§  77;  Spivey 
V.  Harrell,  101  N.  C.  48;  Hamer  v. 
Sidway,  57  Hun,  229;  Skeen  v.  Mar- 
riott, 22  Utah,  73. 

'  Donahoe  v,  Conrahy,  2  Jon.  & 
Lat.  694;  Wolff's  Appeal,  123  Pa.  451. 

•  Slocum  V.  Marshall,  2  Wash.  C.  C. 
398;  Steere  v,  Steere,  5  Johns.  Ch.  1 ; 
Mercer  v.  Stark,  1  Sm.  &  Marsh.  (Ch.) 
479;  Harris  v,  Bamett,  3  Grat.  339; 
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tainty  a  purpose  to  create  a  trust  will  be  effective  in  so 
doing.  ^ 

It  is  not  necessary  that  the  terms  "trust"  and  "trustee" 
should  be  used.*  There  is  no  magic  in  these  words,*  and  any 
others  which  show  that  the  donee  was  not  intended  to  take 
beneficially  will  affect  his  conscience  with  a  trust.* 

The  declaration  of  trust  may  be  contained  in  a  different 
instrument  from  that  by  which  the  estate  is  vested  in  the 
trustee ;  ^  but  the  instruments  must  be  related  to  and  con- 
nected with  each  other.*  It  is  not  necessary  that  the  writ- 
ing declaring  and  manifesting  the  existence  of  the  trust  be 


Barkley  v.  Lane,  6  Bush  (Ky.),  587; 
Levi  V,  Evans,  18  U.  S.  App.  293-303; 
Pitts  V.  Weakley,  165  Mo.  109;  Skeen 
».  Marriott,  22  Utah,  73. 

>  Fisher  v.  Fields,  10  Johns.  495 
Carpenter  v.  Cushman,   105   Mass 
419;  Norman  ».  Burnett,  25  Miss.  183 
Porter  v.  The  Bank  of  Rutland,  19  Vt 
410;  Brown  v.  Combs,  6  Dutch.  36 
Luco  «.  De  Toro,  91  Cal.  405;  Max- 
well V.  Barringer,  110  N.  C.  76;  Mc- 
Auley's  Estate,  184  Pa.  124;  Moody 
».  Keller,   127  Ala.  630;  KrankeFs 
Ex'x  ».  Krankel,  104  Ky.  745;  Delta 
Land  Co. ».  Benton,  171  111.  App.  635. 

« Sharpless  v.  Welsh,  4  Dall.  261 ; 
Sheets's  Estate,  52  Pa.  266;  Packard 
V,  Old  Col.  R.  R.,  168  Mass.  96;  Col- 
lins V.  Lewis,  60  N.  J.  Eq.  488;  Matter 
of  Griffin,  167  N.  Y.  71;  Estate  of 
Rcith,  144  Cal.  314;  see  Lewin  (10th 
Eng.  ed.),  161.  Though  their  ab- 
sence is  a  circumstance  to  be  at- 
tended to.  King  V.  Denison,  1 V.  &  B. 
273.  See,  also,  Porter  v.  Bank  of  Rut- 
land, 19  Vt.  410;  Fisher  v.  Fields,  10 
Johns.  495;  Gordon  ».  Green,  10  Ga. 
534;  Norman  &.  Burnett,  25  Miss.  183. 
On  the  other  hand,  the  words  "  trust" 
and  "trustee"  will  not  necessarily 
create  a  trust.  Freedley's  Appeal,  60 
Pa.  344;  Brown  «.  Combs,  2  Dutch. 
36;  Hart  v,  Seymour,  147  111.  609; 
Towar  r.  Hale,  46  Barb.  361;  Den  p. 


Hay,  21  N.  J.  Law,  174;  Austin  ». 
Shaw,  10  Allen,  552.  See,  also, 
Seldon's  Appeal,  31  Conn.  548; 
Eldridge  v.  The  See  Yup  Co.,  17 
Cal.  44;  Att.  Gen.  v,  Marrimack 
Manuf.  Co.,  14  Gray,  612;  Richard- 
son V.  Inglesby,  13  Rich.  Eq.  59; 
Baker  &.  Baker,  123  Md.  32. 

*  Sheets's  Estate,  52  Pa.  266. 

*  Crockett  t?.  Crockett,  1  Hare,  451; 
Bibby  v.  Thompson,  23  Beav.  646; 
Jubber  r.  Jubber,  9  Sim.  503;  Pierce 
V.  McKeehan,  3  W.  &  S.  283;  Raikes 
V.  Ward,  1  Hare,  445;  Inderwick  v, 
Inderwick,  13  Sim.  652;  Aynesworth 
».  Haldeman,  2  Duvall,  571;  Day  ». 
Roth,  18  N.  Y.  463;  Hirsh  v,  Aucr, 
146  N.  Y.  19;  Blackburn  v.  Blackburn, 
109  N.  C.  488;  Roche  v,  George's 
Extr.,  93  Ky.  609;  Cathcart  ».  Nel- 
son's Admr.,  70  Vt.  317. 

*Inchiquin  w.  French,  1  Cox,  1; 
Wood  V.  Cox,  2  M.  &  Cr.  684;  Stubba 
V.  Sargon,  2  Keen,  255;  Smith  v. 
AttersoU,  1  Russ.  266;  or  in  a  nota 
bene  at  the  foot  of  a  deed;  Ivory  v. 
Bums,  56  Pa.  300;  Ellison  r.  Ganiard, 
167  Ind.  471. 

*  McCreary  o.  Gewinner,  103  Ga. 
528;  Nesbitt  o.  Stevens,  161  Ind. 
519;  Tenney  v.  Simpson,  37  Kan. 
579;  Gates  v.  Paul,  117  Wis.  170; 
Loring  V.  Palmer,  118  U.  S.  321. 
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executed  contemporaneously  with  the  transfer  of  the  legal 
title  and  the  creation  of  the  trust  but  it  is  sufficient  if  exe- 
cuted subsequently  thereto.^  If  an  absolute  conveyance  is 
made,  no  subsequent  declaration  can  deprive  the  grantee  of 
his  beneficial  interest.^ 

As  to  the  quantity  of  the  estate  which  the  cestui  que  trust 
is  to  take,  it  is  only  necessary  that  the  intention  upon  the 
subject  should  be  clearly  expressed;  and  it  is  not  necessary 
that  the  technical  words  required  in  the  limitation  of  legal 
estates  should  be  used.  Thus,  an  equitable  fee  may  be 
created  without  the  use  of  the  word  '•*  heirs,"  and  a  fee  tail 
without  the  use  of  "heirs  of  the  body,''  '  provided  always 
that  the  intention  to  give  a  fee  sufficiently  appears.  Where 
a  trust  is  created  by  a  devise  by  which  the  fee  is  given  to  the 
trustee,  the  cestui  que  trust  will  be  entitled  to  the  beneficial 
ownership  in  fee,  without  an  express  limitation  to  his  heirs, 
because  it  is  supposed  that  the  testator  intended  that  the 
beneficial  interest  should  exhaust  the  entire  legal  estate.^ 
But  in  a  deed  the  rule  is  otherwise.^ 

Where  technical  words  are  used,  however,  they  must  be 
taken  in  their  legal  and  technical  sense,^  except  in  certaiji 
cases  of  executory  trusts,  which  have  been  already  noticed. 


1  McClellan  v,  McClellan,  65  Me. 
fiOO;  McCandless  v,  Waraer,  26  W. 
Va.  754;  Barrell  v.  Joy,  16  Mass.  221. 

^AdliDgtoQ  V.  Cann,  3  Atk.  145; 
Crabb  v.  Crabb,  1  M.  &  K.  511;  Kil- 
pin  V,  KDpin,  1  M.  &  K.  520,  '532. 
See,  also,  Briggs  v.  Penny,  3  McN. 
&  G.  546;  Johnson  v.  Ball,  5  DeG. 
&  Sm.  85;  Dawson  v.  Dawson,  Cheves 
Eq.  (S.  C.)  148;  Johnson  v.  Clarkson, 
3  Rich.  Eq.  305;  Wallgraye  v,  Tebbs, 
2  K.  &  J.  313;  Tee  v.  Ferris,  2  K.  &  J. 
357;  Russell  v.  Jackson,  10  Hare,  204; 
Lomax  v,  Ripley,  3  Sm.  &  Giff.  48; 
Brown  v.  Brown,  12  Md.  87;  Tritt  p, 
Crotzer,  13  Pa.  451;  Ivory  v.  Bums, 
56  Pa.  303;  Bennett  v.  Fulmer,  49 
Pa.  155;  Chapman  v.  Wilbur,  3  Or. 
326;  Perry  on  Trusts,  §  77;  Kelly  ». 
Karsner,   72  Ala.    110;   Lawson  t;. 


liawson,  117  111.  98;  Green  v.  Gates, 
73  Mo.  122;  Hansen  v,  Berthdsen, 
19  Neb.  433. 

»Shep.  Touch.,  by  Preston,  106; 
Lewin  on  Trusts  (12th  Eng.  ed.),  124; 
Fisher  v.  Fields,  10  Johns.  505;  Pack- 
ard V.  Old  Colony  R.  R.,  168  Mass. 
96. 

*  Moore  v,  Cleghom,  10  Beav.  423; 
on  appeal,  12  Jurist,  591;  Knight  v. 
Selby,  3  Man.  &  Gran.  92;  Doe  v. 
Cafe,  7  Exch.  675;  Watkins  v.  Wes- 
ton, 32  Beav.  238;  Perry  on  Trusts, 
§337. 

•Holliday  v.  Overton,  14  Beav. 
467;  15  Beav.  480;  Whiston's  Settle- 
ment [1894],  1  Ch.  661. 

•  Wright  V.  Peareon,  1  Eden,  125; 
Glenorchy  v,  BosyiUe,  Cas.  t.  Talb. 
19. 
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66.  Voluntary  dispositions  in  trust;  Milroy  v.  Lord;  Ex 
parte  Pye. 

It  has  been  said  that  in  order  to  create  a  valid  trust  there 
must  not  be  merely  an  inchoate  intention,  but  that  the  trans- 
action must  be  complete.  This  rule,  it  must  be  remembered, 
applies  more  particularly  to  trusts  which  are  created  by 
voluntary  dispositions,  and  which  may  be  conveniently  con- 
sidered in  this  place. 

For  a  trust  may  arise  either  out  of  a  contract  or  out  of  a 
gift,  and  the  distinction  which  it  is  desirable  to  remember  is 
this;  viz.,  that  in  trusts  which  grow  out  of  contracts,  and 
which  are  therefore  based  upon  a  consideration,  it  ia  not  nec- 
essary that  the  intention  should  have  proceeded  to  the  same 
extent  as  is  required  in  trusts  which  are  purely  voluntary.* 
And  this  is  only  an  application  of  the  rule  which  exists  at 
common  law  in  reference  to  the  distinction  between  contracts 
and  gifts,  as  the  former  rests  in  fieri,  whereas  a  gift  can  only 
be  efifectual  after  the  intention  to  make  it  has  been  followed 
by  actual  delivery  of  possession  or  some  equivalent  act.  "A 
true  and  proper  gift  or  grant  is  always  accompanied  with 
delivery  of  possession,  and  takes  effect  immediately.  *  *  * 
But  if  the  gift  does  not  take  effect  by  delivery  of  immediate 
possession,  it  is  then  not  properly  a  gift,  but  a  contract."  * 
The  common-law  rule,  therefore,  in  reference  to  the  transfer 
of  legal  titles,  has  been  followed  in  equity  as  to  the  creation 
of  equitable  estates;  and  trusts  which  are  purely  voluntary — 
that  is,  those  which  do  not  depend  upon  or  grow  out  of  a 
consideration — ^must,  to  be  effectually  created,  be  accom- 
panied by  the  delivery  of  the  subject  of  the  trust,  or  by  some 
act  so  strongly  indicative  of  the  donor's  intention  as  to  be 
tantamount  to  such  delivery.'    An  imperfect  conveyance, 


^  See  Ownes  t;.  Ownes,  23  N.  J.  Eq. 
62;  Perry  on  Trusts,  §  96. 

*  2  Black.  Com.  441.  See  2  Kent's 
Com.  438.  It  will  be  remembered 
that  even  at  law  a  voluntary  in- 
strumenty  although  executory  in  its 
character,  will  be  ^pported  as  a  gift 
of  the  money,  if  Ube  under  seal,  for 


the  seal  will  import  a  consideration. 
Sherk  v.  Endress,  3  W.  &  S.  256; 
Yard  v.  Patton,  13  Pa.  285;  Mack's 
Appeal,  68  Pa.  233. 

» Sec  Cox  0.  HiU,  6  Md.  274;  Tay- 
lor  V,  Staples,  8  R.  I.  170,  176;  Otis 
V.  Beckwith,  49  U.  121,  128;  Wad- 
hams  V.  Gay»  73  UL  415;  Trough's 
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which  is  also  merely  voluntary,  will  not  be  aided  or  enforced 
in  equity.^  The  settlor  must  do  all  in  his  power,  that  the 
nature  of  the  property  will  admit  of,  to  carry  out  his  inten- 
tion.^ Lord  Justice  Turner,  in  Mikoy  v.  Lord,*  said  that  a 
voluntary  settlement  could  be  made  in  one  of  three  ways: 
first,  by  direct  transfer  or  assignment  to  the  donee;  second, 
by  assignment  to  a  trustee  accompanied  by  an  actual  trans- 
fer of  the  legal  estate,  if  that  is  in  the  settlor;  and  third,  by  a 
declaration  that  the  settlor  holds  in  trust  for  the  donee.  ^ 
Ex  parte  Pye^  is  an  old  and  leading  authority  upon  this 
branch  of  the  law,  and  is  an  illustration  of  the  last  of  the 
three  classes  of  cases  mentioned  in  Milroy  v.  Lord.  In  that 
case  M.  wrote  a  letter  in  which  he  requested  his  attorney  in 
France  to  purchase  an  annuity  for  the  benefit  of  a  certain 
lady.  The  purchase  was  made,  but  the  annuity  was  taken 
in  the  name  of  the  writer  of  the  letter,  who  afterwards  sent 
a  letter  of  attorney  to  transfer  the  same  to  the  name  of  the 
intended  donee.  The  donor  died  before  the  transfer  was 
made,  but  the  news  of  his  death  did  not  reach  the  attorney 
until  after  the  transfer.  Whether  the  transfer  was  good 
according  to  the  law  of  France  was  doubtful;  but  it  was  held 
that,  without  determining  that  question,  there  had  been  a 
complete  declaration  of  trust  by  the  donor. 

So  in  Crawford's  Appeal,*  where  a  husband  credited  his 
wife  with  a  sum  of  money  on  his  books,  it  was  held  that  this 
was  an  effective  declaration  of  trust  in  the  wife's  favor.    And 


Estate,  75  Pa.  115;  Zimmerman  v, 
Streeper,  75  Pa.  147;  Kulp  v.  March, 
181  Pa.  627;  Delta  Land  Co.  v.  Ben- 
ton, 171  111.  App.  635. 

^  Mintum  v.  Se3rmour,  4  Johns.  Ch. 
496;  Acker  v.  Phoenix,  4  Paige,  305; 
Dawson  v.  Dawson,  1  Dev.  Eq.  93; 
CakLweli  o.  Williams,  1  Bailey  Eq. 
175;  Crompton  0.  Vass^,  19  Ala.  259; 
Hayes  v.  Kershow,  1  Sand.  Ch. 
258;  Reed  v.  Vannorsdale,  2  Leigh, 
569;  Holland  v.  Hensley,  4  Clark,  222; 
Pringle  0.  Pringle,  59  Pa.  281;  Mat- 
IhewB  p.  Hoagland,  48  N.  J.  Eq. 
455. 


*See  Girard  Trust  Co.  v.  Mellor, 
156  Pa.  579.  An  intended  but  im- 
perfect gift  cannot  be  enforced  as 
a  trust.  Brown  v.  Crafts,  98  Me. 
40;  Ashman's  Estate,  223  Pa.  543; 
Citizens'  Bank  v,  McKenna,  168 
Mo.  App.  254. 

« 4  DeG.,  F.  &  J.  274. 

*  See  the  opinion  of  Vice-Chancellor 
Wood  in  Donaldson  v.  Donaldson, 
Kay,  711. 

» 18  Vesey  Jr.  140. 

•  61  Pa.  52. 
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a  deposit  of  money  in  bank  to  the  credit  of  another  will  have 
the  same  effect.^ 

Ellison  V.  Ellison  *  may,  also,  be  referred  to  as  a  leading 
authority  upon  this  subject.  "I  take  the  distinction  to  be," 
said  Lord  Eldon  in  that  case,  '^  that  if  you  want  the  assistance 
of  the  court  to  constitute  you  cestui  que  trust,  and  the  in- 
strument is  voluntary,  you  shall  not  have  that  assistance 
for  the  purpose  of  constituting  you  cestui  que  trust;  as  upon 
a  covenant  to  transfer  stock,  etc.,  if  it  rests  in  covenant,  and 
is  purely  voluntary,  this  court  will  not  execute  that  voluntary 
covenant;  but  if  the  party  has  completely  transferred  stock, 
etc.,  though  it  is  voluntary,  yet,  the  legal  conveyance  being 
effectually  made,  the  equitable  interest  will  be  enforced  by 
this  court."  '  The  doctrine  is  the  same  as  that  which  has 
been  laid  down  by  Lord  Thurlow  in  Colman  v.  Sarrel,^  where 
it  was  held  that  when  a  party  comes  into  equity  to  raise  an 
interest  by  way  of  trust,  there  must  be  a  valuable  or,  at 
least,  a  meritorious  consideration ;  and  that  a  mere  volimtary 
covenant  to  convey  would  not  be  enforced. 


*  Conn.  River  Saving  Bk.  v.  Albee, 
64  Vt.  671;  Milholland  v.  Whalen,  89 
Md.  212;  HoUowell  Savings  Institu- 
tion V.  Titoomb,  96  Me.  62;  Baker  v. 
Baker,  123  Md.  32;  Matter  of  Totten, 
179  N.  Y.  112;  Scott  v,  Harbeck,  49 
Hun,  292;  Sayre  v.  Weil,  94  Ala.  466; 
Hoboken  Bank  v.  Schwoon,  62  N.  J. 
Eq.  503;  Peck  ».  Scofield,  186  Mass. 
108.  But  see  Savings  Bank  v.  Mer- 
riam,  88  Me.  146;  Getchell  v.  Bank, 
94  Me.  452;  Bath  Savings  Institu- 
tion V.  Fogg,  101  Me.  188;  Collidge 
V.  Knight,  194  Mass.  546,  where  it 
was  held  that  no  trust  had  been 
created;  Matter  of  George,  23  Abb. 
N.  C.  43.  See,  also,  Parkman  v. 
Savings  Bank,  151  Mafis.  218,  and 
Casteel  v,  Flint,  112  la.  92  (where 
the  trust  was  rebutted  by  parol  evi- 
dence). 

*  6  Vesey  Jr.  656. 

*  6  Vesey  Jr.  662.    See,  also,  Stone 


0.  Hackett,  12  Gray,  227;  Wright  v. 
Miller,  4  Seld.  9;  Crompton  v,  Vaaacr, 
19  Ala.  266;  Andrews  v,  Hobson, 
23  Ala.  219;  Grecnfteld's  Estate,  14 
Pa.  489;  Reese  v.  Ruth,  13  S.  &  R. 
434;  Delamatcr's  Estate,  1  Whart. 
362;  Souverbye  v.  Arden,  1  Johns. 
Ch.  240;  Bunn  v.  Winthrop,  1 
Johns.  Ch.  337;  Phipard  v,  Phipard, 
65  Hun,  433;  Clarke  v.  Lott,  11  111. 
105;  Vreeland  v.  Van  Horn,  17  N.  J. 
Eq.  139;  Stone  v.  King,  7  R.  I.  358; 
Ray  V,  Simmons,  11  R.  I.  268;  Adams 
V,  Adams,  21  Wall.  185;  Hitter's  Ap- 
peal, 59  Pa.  9;  Carhart's  Appeal, 
78  Pa.  119;  Paul  t;.  Paul,  20  Ch.  D. 
742;  L3mn  v,  Lynn,  135  111.  18;  Lewis 
v.  Cumutt,  130  la.  423;  Paine  v. 
Paine,  28  R.  I.  307;  Schumacker  v, 
Dolan,  154  Iowa,  207. 

*lVe8.  Jr.  50.  See,  also.  Trough's 
Estate,  75  Pa.  115;  Appeal  of  Wayne^ 
burg  College,  111  Pa.  130. 
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Where,  however,  a  consideration  exists,  the  case  is  dif- 
ferent.^ A  contract  then  arises  which  will  be  enforced  by 
the  courts,  and  equitable  interests  flowing  therefrom  will, 
as  between  the  immediate  parties,  be  as  much  protected  as 
legal  rights.  Where  the  legal  or  equitable  rights  of  third 
parties  intervene,  the  rule  may  be  varied.^ 


67.  General  Result  of  the  Authorities;  Donaldson  y.  Don- 
aldson; Richards  v.  Delbridge. 

The  cases  upon  the  subject  of  volimtary  declarations  of 
trusts  have  been  quite  numerous,  and  it  is  impossible,  in  a 
treatise  like  the  present,  to  do  more  than  indicate  their 
general  results,  without  discussing  the  distinctions  estab- 
lished by  particular  authorities. 

When  a  settlor  is  possessed  of  the  legal  title  to  the  subject- 
matter  of  the  settlement,  he  may  create  a  valid  trust  thereof, 
either  by  a  declaration  that  he  holds  the  property  in  trust, 
or  by  a  transfer  of  the  legal  title  to  the  property  to  a  third 
party  upon  certain  trusts.  In  other  words,  he  may  con- 
stitute either  himself  or  another  person  the  trustee.  If  he 
makes  himself  the  trustee,  no  transfer  of  the  subject-matter 
is  necessary.  If  he  makes  a  third  party  trustee,  he  must 
transfer  to  him  the  subject  of  the  trust  in  such  a  mode  as 
will  be  effectual  to  pass  the  legal  title.'  But  if  there  is  a 
mere  intention  to  convey  the  property  upon  trusts,  this  will 
not  be  sufficient  if  the  proper  steps  are  not  taken  for  the 
purpose  of  making  a  valid  transfer  of  the  legal  title  to  the 
intended    trustee.^     Such    was   the   case   of   Milroy    v. 


^See  Lightner's  Appeal,  82  Pa. 
301.  See,  also,  the  language  of  C.  J. 
Gibflon  in  Kisler  v.  Kisler,  2  Watts, 
325,  as  to  the  distinction  between  a 
parol  dedaralion  of  trusty  and  a  parol 
declaration  which  is  not  a  trust,  but 
a  contract. 

'  See  poslf  Part  II.,  chap,  on  Notice. 

'  Dickerson's  Appeal,  115  Pa.  198, 
citing  the  text;  Smith's  Estate,  144 
Pa.  428;  Gilmor's  Estate,  158  Pa.  193; 
Eahbach's  Estate,  197  Pa.  157;  Mo- 


Cartney  v.  Ridgway,  160  111.  129- 
156;  Nanney  v.  Morgan,  37  Ch.  D. 
352.  See  In  re  Richards,  36  Ch.  D. 
541, — a  case  where  the  donor  gave 
her  own  promissory  note  in  favor  of 
the  donee  to  a  third  party,  to  be 
handed  to  the  donee  on  the  donor's 
death. 

*  Lloyd  V.  Brooks,  34  Md.  33; 
Swan  V.  Frick,  34  Md.  143;  Flanders 
V.  Blandy,  45  Ohio,  108;  Citizens' 
Bank  v,  McKenna,  168  Mo.  App.  254. 
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Lord,^  where  a  deed  of  assignment  of  stock,  unaccompanied, 
however,  by  a  transfer  of  the  stocky  was  held  inefifectual  to 
create  a  trust.  The  case  of  Donaldson  v.  Donaldson  ^  may 
be  referred  to  as  an  authority  upon  the  creation  of  voluntary 
trusts  by  a  declaration  that  the  settlor  thereby  constitutes 
himself  the  trustee,  in  which  case  no  assignment  of  the 
legal  title  is  required.' 

It  may  be  observed  that,  according  to  some  English  au- 
thorities, an  assignment  which  is  ineffectual  to  pass  the  legal 
title  may  yet  take  effect  as  a  declaration  of  trust;  so  that  the 
result  of  the  abortive  attempt  of  the  assignor  to  convey  the 
legal  title  would  be,  under  those  authorities,  to  constitute 
him  a  trustee  of  that  title  for  the  party  designed  to  be 
benefited.^  But  these  decisions  have  not  been  approved  in 
later  cases,  ^  and  the  true  doctrine  would  seem  to  be  laid 
down  in  Milroy  v.  Lord,  as  stated  above. 


14  DeG.,  F.  &  J.  264.  See,  abo, 
Jones  V,  Lock,  35  L.  J.  Ch.  117;  11 
Jur.  x.  B.  913;  L.  R.  1  Ch.  28;  For- 
rest V.  Forrest,  34  L.  J.  Ch.  428; 
Scales  V,  Maude,  6  DeG.,  M.  &  G.  43; 
Henderson  v,  Henderson,  21  Mo.  379; 
Gilchrist  v.  Stevenson,  9  Barb.  9, 
and  Cressman's  Appeal,  42  Pa.  147. 
See,  however,  Huntly  v,  Huntly,  8 
Ired.  Eq.  250. 

'  Kay,  711.  See,  also,  Vandenberg 
0.  Palmer,  4  K.  &  J.  204;  Harris 
Banking  Co.  v.  Miller,  190  Mo.  640, 
and  Atkins  v,  Atkins,  70  Vt.  565. 
A  voluntary  settlement  may  be  good, 
although  the  grantor  retain  the  in- 
strument. The  rule  is,  that  where 
such  a  settlement  is  fairly  made,  the 
mere  fact  that  the  grantor  retains 
possession  of  the  deed,  unaccom- 
panied by  other  circumstances,  will 
not  affect  the  validity  of  the  settle- 
ment. Souverbye  v,  Arden,  1  Johns. 
Ch.  256;  Clavering  o.  Clavering,  2 
Vern.  473;  7  Bro.  P.  C.  400;  Bough- 
ton  0.  Boughton,  1  Atk.  625;  John- 
son V,  Smith,  1  Ves.  314;  Bunn  v. 


Winthrop,  1  Johns.  Ch.  329;  Adams 
0.  Adams,  21  Wall.  185. 

»  Culberston  ».  Witbeck,  127  U.  S. 
326;  Leeper  v,  Taylor,  111  Mo.  312 
Tyler  v.  Tyler,  25  111.  App.  333 
Janes  v.  Falk,  50  N.  J.  Eq.  468 
Krankel's  Ex'x  v,  Krankei  104 
Ky.  745;  Collins  v.  Lewis,  60  N.  J. 
Eq.  488,  and  Collins  v,  Steuart,  58 
N.  J.  Eq.  392.  If  a  settler  designs  to 
effect  a  valid  settlement  in  a  cer- 
tain mode,  but  the  settlement  fails 
to  take  effect  by  reason  of  an  incom- 
plete disposition,  it  cannot  take  effect 
in  another  mode  not  intended  by  the 
settler.  Milroy  v.  Lord,  8  Jur.  n.  s. 
806;  Phipard  o.  Phipard,  55  Hun, 
433;  Jones  v.  Byland,  23  Wkly.  Law 
Bui.  151. 

*  Richardson  v.  Richardson,  L.  R. 
8  Eq.  692;  Morgan  0.  Malleson,  L.  R. 
10  Eq.  475.  See,  also,  Huntly  0. 
Huntly,  8  Ired.  Eq.  250;  Bond  0. 
Bunting,  78  Pa.  210,  and  Bank  9. 
Holland,  99  Va.  495. 

>  Warriner  0.  Rogers,  L.  R.  16  Eq. 
340;  Richards  0.  Delbridge,  L.  R.  18 
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Where  a  settlor  is  not  possessed  of  the  legal  present  title, 
but  has  only  an  equitable  or  reversionary  interest  in  the 
subject,  a  trust  may  be  created  either  by  a  declaration  that 
the  settlor  holds  in  trust,  or  by  an  assignment  upon  trusts.^ 
The  first  of  these  methods  stands  upon  the  same  grounds  as 
declarations  of  trust  of  property  of  which  the  l^al  title  is  in 
the  settlor.  An  assignment,  however,  of  an  equitable  interest 
upon  a  voluntary  trust  differs  from  a  like  assignment  of  a 
purely  legal  interest,  in  that  no  further  formalities  are  nec- 
essary in  order  to  complete  the  transaction,  as,  the  l^al  title 
not  being  in  the  assignor,  he  can,  of  course,  take  no  steps  to 
complete  its  transfer.  A  valid  voluntary  trust  of  an  eq- 
uitable or  reversionary  interest  may,  therefore,  be  created 
by  a  simple  assignment.'    In  such  a  case,  however,  the  in- 


Eq.  11:  Moore  v.  Moore,  L.  R.  18  Eq. 
474;  Heartley  v.  Nicholsoni  L.  R. 
19  Eq.  233;  In  re  Breton's  Estate, 
17  Ch.  D.  420;  Wadd  v.  Hazle- 
ton,  137  N.  Y.  215;  Pollock  on  Con- 
tracts, 206,  207  (8th  Eng.  ed.);  EUi- 
Bon  0.  Ellison,  1  Lead.  Cas.  Eq.  262 
(4th  Eng.  ed.).  If  the  settlement  is 
made  in  such  a  form  as  to  be  sub- 
stantially a  testamentary  disposition, 
it  will  not  be  treated  as  an  absolute 
conveyance  in  trust,  but  will  be  rev- 
ocable during  the  lifetime  of  the 
settlor.  Turner  v.  Scott,  51  Pa.  126; 
Frederick's  Appeal,  52  Pa.  338; 
Rick's  App.,  105  Pa.  528;  Chestnut  St. 
Nat.  Bk.  9.  Fidelity  Ins.  Co.,  186  Pa. 
339;  Sturgeon  v,  Stevens,  186  Pa.  363. 
And  in  People's  Savings  Bank  v. 
Webb,  21  R.  I.  218,  it  was  held  that 
the  alleged  settlor  was  a  competent 
witness  to  prove  that  there  was  no 
intention  to  create  a  trust — this  being 
a  case  of  a  deposit  in  a  bank  in  the 
name  of  a  father  as  trustee  for  the 
son.  But  an  absolute  deed  is  not 
rendered  revocable  by  the  mere  fact 
that  possession  and  control  are  re- 
served to  the  grantor  during  his  life, 
or  because  it  incorporates  a  will. 


See  Dawson  v.  Dawson,  Rice's  Eq. 
260;  Robey  0.  Hannon,  6  Gill,  464; 
Mayor  of  Baltimore  v.  Williams, 
6  Md.  235;  Craven  v.  Winter,  38  la. 
479.  See,  also,  Rynd  v.  Baker,  193 
Pa.  491,  where  Frederick's  Appexd 
and  the  other  cases  (cited  tupra)  arc 
distinguished.  Clay  v.  Lay  ton,  134 
Mich.  317. 

1  Collinson  v.  Patrick,  2  Keen,  123; 
Tiemey  v.  Wood,  19  Beav.  330. 

'See  Kekewich  v.  Manning,  1 
DeG.,  M.  &  G.  176,  where  the  con- 
flict of  authority  between  Sloan  o. 
Cadogan,  Sug.  V.  &  P.  App.  26,  and 
Fortescue  v.  Bamett,  3  My.  &  K.  36, 
on  the  one  hand,  and  Edwards  o. 
Jones,  1  My.  &  Cr.  226,  and  Meek  v, 
Kettlewell,  1  Hare,  464;  1  Phill. 
Chanc.  Rep.  342,  on  the  other,  was 
settled  in  favor  of  the  former  class  of 
cases.  See,  also,  Huggin's  Est.,  204 
Pa.  167;  Otis  v.  Beckwith,  49  III.  121. 
The  decision  in  Meek  o.  Kettlewell, 
1  Hare,  464;  1  Phill.  Chanc.  Rep. 
342,  that  the  voluntary  assignment 
of  an  expeclancy,  even  under  seal, 
will  not  be  enforced  by  a  court  of 
equity,  has  not  been  overruled  by 
Kekewich  o.  Manning;  In  re  EUeQ- 
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strument  must  be  an  assignment;  in  other  words,  it  must 
purport  to  give  the  thing  itself.  Consequently,  where  the 
document  did  not  profess  to  be  a  transfer  of  the  reversionary 
interest  of  the  sett  or  in  certain  stock,  but  only  to  create  a 
charge  upon  the  same,  the  gift  failed.^ 

It  was  at  one  time  supposed  that,  in  the  assignments  of 
equitable  interests,  notice  to  the  trustees  was  necessary.* 
But  this  does  not  now  seem  to  be  requisite;'  for,  if  the  assign- 
ment is  a  complete  one,  within  the  principle  of  Kekewich  v. 
Manning,  no  notice  is  necessary.* 

It  sometimes  happens  that  the  voluntary  settlor  himself 
seeks  the  aid  of  a  court  of  equity  to  have  the  settlement  re- 
voked; and  the  question  has  then  arisen  whether  in  such 
settlements  powers  of  revocation  ought  not  to  be  inserted, 
and  how  far  a  voluntary  irrevocable  settlement,  in  the  ab- 
sence of  any  motive  for  an  irrevocable  gift,  can  be  sustained. 
There  has  been  some  fluctuation  of  authority  upon  this  point ; 
but  the  true  rule  seems  to  be  that  the  absence  of  a  power  of 
revocation  is  nothing  more  than  a  circumstance  to  be  taken 
into  account,  and  is  of  more  or  less  weight  according  to  the 
other  circumstances  of  the  case.^  Where  the  intent  to  make 
an  irrevocable  gift  is  perfectly  apparent,'  or  where  even  in 
the  absence  of  such  a  clear  intent,  a  sufficient  motive  (such 
as  protection  against  the  grantor's  own  extravagance,  or 
the  like)  for  making  such  a  gift  exists,  the  settlement  cannot 
be  disturbed/    But  where  the  deUberate  intent  does  not 


borough,  Towry  Law  v.  Burne  [1903], 
1  Ch.  697,  and  this  view  seems  to  be 
taken  in  I^ennig's  Appeal,  182  Pa. 
485. 

1  In  re  Earl  of  Lucan,  46  Ch.  D. 
470. 

*  Meek  v,  Kettlewell,  tU  sup, 

» Way's  Trusts,  2  DeG.  J.  &  Sm. 
365. 

*  In  re  Patrick  [1891],  1  Ch.  82. 

*  Valter  v.  Blavka,  195  111.  610. 

"  See  remarks  of  Lopes,  L.  J.,  in 
Tucker  <;.  Bennett,  38  Ch.  D.  17  and 
18. 

^  Merrinmn   v.   Munson,    134   Pa. 


114;  Reidy  v.  Small,  164  Pa.  505;  Ed- 
wards V,  Edwards,  170  Pa.  212;  Stock- 
ett  V.  Ryan,  176  Pa.  71 ;  Neal  v.  Black, 
177  Pa.  83;  Wilson  v.  Anderson,  186 
Pa.  631;  Rynd  v.  Baker,  193  Pa.  486; 
Carney  v,  Carney,  196  Pa.  34;  Potter 
V.  Fidelity,  Ins.  Trust,  etc.,  Co. 
(No.  1).  199  Pa.  360,  365;  Kraft  w. 
Neufifer,  202  Pa.  558.  See,  also.  Ford 
V.  Ford,  193  Pa.  530,  for  a  case  in 
which  a  decree  was  altered  modifying 
the  absolute  character  of  the  deed  of 
gift.  KcUett  V.  Sumner,  15  Haw.  76; 
Crumlish  v.  Security  Trust  Co.,  8 
Del.  Ch.  395;  Dayton  v.  Stewart,  99 
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appear,  and  no  motive  exists,  the  absence  of  a  power  of 
revocation  is  prima  facte  evidence  of  a  mistake.^  It  need 
scarcely  be  added  that  the  mere  reservation  of  a  right  of 
revocation  is  not  inconsistent  with  a  declaration  of  trust.' 


68.  Voluntary  Assignments  for  the  benefit  of 

Voluntary  assignments  to  trustees  for  the  benefit  of  cred- 
itors have  been  held  to  constitute  an  exception  to  the  general 
rules  by  which  the  creation  of  voluntary  trusts  is  governed; 
inasmuch  as,  after  such  an  assignment,  but  before  it  is  com- 
municated to  the  creditors,  it  is  considered  revocable  at  the 
option  of  the  grantor.'  It  was,  indeed,  said  by  Sir  L.  Shad- 
well,  V.  C,  in  Garrard  v.  Lord  Lauderdale,^  that  such  a  trust 
was  revocable  by  the  assignor  even  after  it  had  been  com- 
municated to  the  creditors;  but  this  doctrine  has  not  met 
the  approval  of  subsequent  decisions,  and  cannot  be  con- 
sidered soimd.*  The  doctrine  in  Walwyn  v.  Coutts,  when 
properly  considered,  appears  to  be  based  upon  the  groimd 
that  in  such  cases  the  assignee  for  the  benefit  of  creditors  is 
not  strictly  a  trustee,  but  a  mere  agent  of  the  (debtor;  and 
that  if  the  true  relation  of  the  parties  is  that  of  principal 
and  agent,  the  ordinary  rule  in  such  cases,  viz.,  that  the 
authority  of  the  agent  is  revocable  imtil  acted  upon,  must 

Md.  643;  CazroU  v.  Smith,  90  Md.  McWilliams,    70   Cal.    449;    In   re 

653;    Chanfrau   v.   Alexander,    186  Tfaiinton,  154  Maas.  596.    But  see 

Fed.  537.  Sargent    o.    Baldwin,    60    Vt.    17; 

>  See  Hall  v.  Hall,  L.  R.  8  Ch.  430;  Howard  v.  Howaid,  60  Vt.  362;  Love 

Gamsey  o.  Mundy,  24  N.  J.  Eq.  243;  v.  Love,  17  Haw.  207;  Anderson  0. 

Russeirs  Appeal,  75  Pa.  269;  Mifr-  Kemper,  116  Ky.  339. 

key's  Appeal,  107  Pa.  628;  Bristor  0.  '  Lines   v.    Lines,    142    Pa.    149; 

Tasker,  135  Pa.  119;  Doran  v.  Mo-  Lewis    v.    Cumutt,    130    la.    423; 

Conlogue,    150  Pa.   115;   Toker  9.  Witherington  v.  Herring,  140  N.  C. 

Toker,  3  D.  J.  &  S.  487.    See,  also,  495;   Johnston  v.   Scott,   76   Misc. 

ViUers  v,  Beaumont,  1  Vem.  100;  (N.  Y.)  641;  St.  Catherine's  Ceme- 

NaWred  v.  Gilham,  1  P.  Wms.  677;  teiy  v.  Trust  Co.,  152  Ky.  801;  Sims 

Huguenin  v.  Basdey,  14  Ves.  300;  v.  Brown,  252  Mo.  58. 

Petre  v,  Espinaase,  2  M.  &  K.  496;  *  Walwyn  t;.  Coutts,  3  Mer.  707;  3 

Bill  V.  Cureton,  2  M.  &  K.  503;  Hast-  Sim.  14. 

ings  V.  Orde,  11  Sim.  205;  Phillips  v.  *  3  Sim.  1. 

Mullings,  L.  R.  7  Ch.  244;  Cooke  v.  •  Acton  v,  Woodgate,  -2  M.  &  K. 

Lamotte,   15  Beav.  234;  Wollaston  495;  Harland  v,  Binks,  15  Q.  B.  713. 

9.  Tribe,  L.  R.  9  Eq.  44;  HeUman  v.  See  Johns  v.  James,  8  Ch.  D.  744. 
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apply.  ^  The  English  rale  would  now  seem  to  be  that  it  is  a 
question  of  intention;  and  that  where  the  contents  of  the 
deed  and  the  surrounding  circumstances,  as  recited  in  it, 
show  an  intention  to  create  a  trust,  the  rule  in  Garrard  v. 
Lord  Lauderdale  does  not  apply.'  La  America  the  rule  in 
Walw3ai  v.  Coutts,  and  particularly  the  dictum  in  Garrard 
V.  Lord  Lauderdale,  have  not  been  approved.  The  assent 
of  the  creditor  is  presumed  to  be  given  to  a  trust  created  for 
his  benefit,  and  after  such  assent  the  trust  is  irrevocable  by 
the  grantor.' 

Even  in  England,  if  a  creditor  is  created  a  trustee,  and  the 
fact  of  the  execution  of  the  deed  is  commimicated  to  him, 
the  trust  will  thenceforward  be  irrevocable.^ 

If  the  trust  for  payment  of  debts  is  to  take  effect  after  the 
death  of  the  assignor,  an  element  of  bounty  is  introduced 
which  will  take  the  case  out  of  the  ruling  in  Walwyn  v» 
Coutts.* 


69.  Meritorious  Consideration;  Ellis  v.  Nimmo. 

Before  leaving  the  subject  of  the  creation  of  trusts  by  a 
voluntary  disposition,  it  will  be  desirable  to  say  a  few  words 


1  See  Bill  v.  Cureton,  2  M.  &  K. 
511;  and  Lord  Cranworth  in  Synnt 
V.  Simpson,  5  H.  L.  Gas.  133, 134. 

*  See  the  remarks  of  Vau^ian  Wil- 
liams, J.,  in  New  v.  Hunting  [1897], 
1  Q.  B.  607,  616-^16.  In  this  case 
the  instrument  was  executed  to  make 
good  losses  consequent  upon  breaches 
of  trust,  and  it  was  held  irrevocable. 

>Tennant  v.  Stoney,  1  Rich.  £q. 
223;  England  v.  Reynokls,  38  Ala. 
370;  Moses  v.  Murgatroyd,  1  Johns. 
Ch.  R.  119;  Shepard  v.  McEbers,  4 
Johns.  Ch.  R.  136;  NicoU  v.  Mum- 
ford,  4  Johns.  Ch.  R.  523;  Ward  v. 
Lewis,  4  Pick.  518;  New  England 
Bank  v,  Lewis,  8  Pick.  113;  Pingree 
V,  Comstock,  18  Pick.  46;  Fellows  v. 
Greenleaf,  43  N.  H.  421;  Ingram 
0.  Kirkpatrick,  6  Ired.  Eq.  463; 
Weir  V.  TannehiU,  2  Yerg.  57;  Mo- 


Kinney  v,  Rhoads,  5  Watts,  343; 
Read  v.  Robinson,  6  W.  &  S.  329;  1 
Lead.  Cas.  Eq.  327;  Perry  on  Trusts, 
§593.  But  the  presumption  of  the 
creditor's  assent  may  be  rebutted  by 
conduct.  Gibson  v.  Rees,  50  HI. 
383. 

^Siggers  v.  Evans,  32  Eng.  L.  A 
Eq.  139. 

*  S3mnot  v.  Simpson,  5  H.  L.  Cas. 
141;  though  see  the  remarks  of 
Lord  St.  Leonards  in  his  dissenting 
opinion,  p.  152.  In  this  connection 
it  may  be  noted  that  the  declaration 
of  a  dividend  by  a  corporation  does 
not  create  an  irrevocable  trust;  but 
such  declaration  may  be  rescinded  at 
any  time  before  the  date  at  which  the 
dividend  is  payable.  Ford  v.  East- 
hampton  Rubber  Thread  Co.,  158 
Mass.  84. 
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upon  the  question  as  to  whether  the  meritorious  considera- 
tion of  blood  is  to  be  placed  upon  the  same  footing  as  one 
which  is  piu^ly  voluntary,  so  far  as  regards  the  disposition 
of  courts  of  equity  to  enforce  any  right  or  supposed  right 
founded  thereon. 

It  was  decided  by  Sugden,  when  Lord  Chancellor  of 
Ireland,  that  the  meritorious  consideration  of  blood  was 
sufficient  to  set  the  court  in  motion  for  the  purpose  of  en- 
forcing an  executory  trust.  ^  But  this  decision  was  not 
followed  in  England ;  and  the  doctrine  must  be  considered  as 
settled  the  other  way,  so  far  as  that  coimtry  is  concerned.^ 

In  the  United  States  the  authorities  are  not  altogether 
harmonious.  The  English  rule  has  been  followed  in  Penn- 
sylvania,' New  York,  and  New  Jersey.^  In  South  Carolina 
it  is  said  that  a  voluntary  declaration  will  be  sufficient  if 
imder  seal.^  But  the  general  tendency  of  the  American 
authorities  is  the  other  way.* 

70.  Doiiatio  Mortis  Causa. 

In  connection  with  the  subject  of  volimtary  declarations 
in  trust  it  seems  proper  to  notice  gifts  mortis  causa.  A  gift 
may,  it  is  plain,  be  either  absolute  or  conditional;  and  this 
distinction  may  exist  as  well  in  gifts  which  take  efifect  by 
means  of  volimtary  declarations  in  trust  as  in  those  where 
the  legal  title  passes.  A  well-recognized  class  of  conditional 
gifts  is  that  of  donationes  mortis  causa;  and  the  question 
naturally  arises.  What  are  the  rules  which  are  to  be  applied 


^  Ellis  V.  Nimmo,  li.  &  Goold,  333. 

*See  HoUoway  v,  Headington,  8 
Sim.  324;  Jefferys  v.  Jefferys,  1  Cr.  &. 
Ph.  138;  Dillon  v.  Goppin,  My.  &  Cr. 
647.  In  Moore  v.  Crof  ton,  3  Jones  & 
Lat.  442,  Sir  £.  Sugden  was  com- 
pelled to  abandon  the  position  he  had 
taken  in  Ellis  v.  Nimmo. 

'Kennedy  v.  Ware,  1  Pa.  445; 
Campbeirs  Estate,  7  Pa.  100;  though 
see  Dennison  v,  Goehring,  7  Pa.  175, 
and  Bond  v.  Bunting,  78  Pa.  210. 

« Matter  of  James,  146  N.  Y.  78; 
Landon  v,  Hutton,  50  N.  J.  Eq. 


500.  Contra  in  Georgia  and  Indiana, 
Yarborough  v.  West,  10  Ga.  471; 
Gaylord  v.  City,  115  Ind.  423. 

>  Caldwell  v.  Williams,  1  Bailey  Eq. 
175.  To  the  same  effect  is  the  Mis- 
souri case  of  Leeper  v.  Taylor,  111 
Mo.  312. 

•  Mclntire  v.  Hughes,  4  Bibb,  186 
Mahan  v.  Mahan,  7  B.  Mon.  579 
Bright  V.  Bright,  8  B.  Mon.   197 
Perry  on  Trusts,  §  109.    See  in  this 
connection,   Waterman   v,   Morgan, 
114  Ind.  237;  McHugh  v.  O'Connor, 
91  Ala.  432. 
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when  a  gift  of  this  sort  is  made  in  such  a  way  that  the  l^al 
title  does  not  pass,  but  the  equitable  title  may?  A  satis- 
factory answer  to  this  question  may  be  found  by  referring 
to  a  modem  English  decision. 

A  gift  mortis  causa  is  one  made  in  expectation  of  death; 
when  a  person  gives  upon  condition  that,  if  any  fatality 
happen  to  him,  the  receiver  shall  keep  the  article;  but  that 
if  the  donor  should  survive,  or  if  he  should  change  his  mind, 
or  if  the  donee  should  die  first,  then  the  donor  shall  have  it 
back  again.  ^  There  are  three  essentials  to  the  donation, 
viz.,  (1)  the  gift  must  be  with  a  view  to  the  donor's  death; 
(2)  there  must  be  an  express  or  implied  intention  that  the 
gift  should  only  take  effect  on  the  donor's  decease  by  his 
existing  disorder;  and  (3)  there  must  be  a  delivery  of  the 
subject-matter  of  the  donation  to  the  donee,  or  to  some  one 
on  his  behalf.^ 

Now,  this  conditional  gift  may  be  made  not  only  by  a 
transfer  of  the  legal  title  to  the  subject,  but  by  the  creation 
of  an  equitable  title  in  the  donee  through  the  medium  of  a 
voluntary  declaration  of  trust ;  for  it  is  well  settled  that  there 
may  be  a  valid  gift  of  a  chose  in  action  (for  example),  although 
there  has  been  no  such  transfer  as  would  pass  the  title  at 
law,  if  there  has  been  that  done  which  amoimts  to  a  declara- 
tion of  trust  in  equity.  Thus  in  the  case,  just  cited,  of 
Austin  V.  Mead  {In  re  Mead)  '  it  appeared  that  Mead  had 
in  his  possession  two  bills  of  exchange,  payable  to  himself 
or  order,  and  that  two  days  before  his  death  he  had  handed 
them,  unindorsed,  to  his  wife.    It  was  held  that  this  gift  was 


'  This  is  a  taranalation  of  the  defini- 
tion given  by  Justinian,  and  is  taken 
from  the  note  to  In  re  Mead,  Austin 
V.  Mead,  in  Brett's  Leading  Cases  in 
Equity,  124  (American  ed.  212).  See 
a]so  Thomas's  Admtr.  v.  Lewis,  89 
Va.  1;  McCoy  v.  McCoy.  126  Ky.  783; 
Foley  V.  Haiiison,  233  Mo.  460. 

*  Biietfs  Leading  Cases  in  Ek)uity, 
vbi  tupra.  The  requirement  as  to 
delivery  is  satisfied  if  there  has  been 
an  antecedent  delivery  alio  irUuilu, 


in  other  words,  the  intent  and  the  de- 
livery need  not  be  contemporaneous. 
Cain  0.  Moon,  [1896]  2  Q.  B.  283; 
Johnson  v.  CoUey  and  others,^  101 
Va.,  page  414;  Claytor  ».  Pierson, 
65  W.  Va.  167. 

*  15  Ch.  D.  651.  See  also  Clement 
V.  Cheesman,  27  Ch.  D.  631;  Debin- 
son  V.  Emmons,  158  Mass.  592;  Lar- 
rabee  v.  Hascall,  88  Me.  511;  Leyson 
V.  Davis,  17  Mont.  220;  Funston  tK 
Twining,  202  Pa.  88,  91. 
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good.  There  was,  it  will  be  observed,  no  transfer  of  the 
legal  title  to  the  bills;  but  there  was  language  coupled  with 
conduct,  viz.,  the  delivery  of  the  bills,  which  was  equivalent 
to  a  declaration  that  the  donor  was  a  trustee  for  the  donee, 
and  a  trust  enforceable  against  the  personal  representatives 
of  the  donor  was  created.  Whether  or  not  such  a  trust  will 
arise  in  any  given  case  will  depend,  it  is  believed,  upon  the 
rules  heretofore  stated. 

On  the  other  hand,  where  the  transaction  simply  amounts 
to  a  conditional  and  voluntary  promise^  it  cannot  be  sustained 
as  a  gift  mortis  caiLsa.  Therefore,  where  the  donor  hands  his 
own  cheque  or  note  to  the  donee,  which  cheque  or  note  is  not 
payable  during  the  donor's  Ufe,  it  cannot  be  enforced  against 
the  executor,  for  it  is  simply  a  promise  without  considera- 
tion— ^nothing  more.  In  the  case  already  referred  to,  the 
decedent  had  handed  his  wife,  in  addition  to  the  two  bills, 
his  own  cheque  for  £500.  It  was  held  that  there  was  no 
gift  of  the  money.* 

It  may  be  added  that  courts  of  equity  maintain  a  con- 
current jiuisdiction  in  all  cases  of  such  donations  where  the 
remedy  at  law  is  not  adequate  or  complete.  But  in  such 
cases  the  jurisdiction  stands  on  general  grounds,  and  not 
upon  any  notion  that  a  donatio  mortis  caitsa  is  from  its  own 
nature  properly  cognizable  therein.*  Of  course,  where  the 
legal  title  passes,  no  resort  to  the  doctrine  of  voluntary  dec- 
laration of  trusts  is  necessary.' 

71.  Trusts  created  by  Precatory  Words:  English  doctrine. 
It  has  been  seen,  already,that  no  particular  form  of  Ian- 

1  Austin  V.  Mead,  15  Ch.  D.  651.  '  Upon    the   general    subject   see 

Sec,  also.  Matter  of  James,  146  N.  Y.  Ward  v.  Turner,  1  Lead.  Cas.  Eq. 

78;  Hemphill's  Estate,  180  Pa.  87-  905,  and  notes;  Yancey  v.  Field,  85 

92,    and   Pullen   v.    Placer   County  Va.   756;    Flanders   ».    Blandy,    45 

Bank,  138  Cai.  169;  First  Nat.  Bank  Ohio,   108:  Hogan  v.  Sullivan,   114 

V.  O'Byme,  177  lU.  App.  473;  Pen-  la.  456;  Basket  v.  Hasscll,  107  U.  S. 

ncU  V.  Ennis,  126  Mo.  App.  355.  602;  Walsh's  Appeal,  122  Pa.  187; 

*  Story's  Eq.  Jurisp.,  §  666.    As  to  Funston  &.  Twining,  202  Pa.  88,  92; 

the  equitable  remedy  by  Adminis-  In  re  Andrews,  [1902|  2  Ch.  394;  3 

tration  Suits,  where  these  gifts  are  Pomeroy's  Eq.,  S  1146. 
sometimes  enforced,  see  post,  Part 
111.,  Chap.  VI. 
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guage  is  necessary  to  create  a  trust.  ^  Certain  words,  it  is 
true,  are  considered  apt  words  for  that  purpose,  and  are 
generally  used  in  all  carefully  prepared  instruments  by 
which  a  disposition  of  property,  either  inter  vivos  or  after 
death,  is  effected;  but,  nevertheless,  if  the  expressions  used 
sufficiently  indicate  an  intention  to  create  a  trust,  they  will 
be  construed  to  have  that  effect,  although  the  technical 
words  most  proper  to  accomplish  the  object  in  view  have 
not  been  employed. 

This  is  especially  so  in  the  case  of  wills.  The  intention  of 
the  testator  has  always  been  regarded  as  the  pole  star  by 
which  any  construction  of  the  testamentary  instrument  is 
to  be  guided.  To  ascertain  that  intention  is  the  aim  of  all 
well-directed  attempts  at  interpretation.  Whenever,  there- 
fore, it  appears  from  the  language  of  the  will  that  it  was  the 
intention  of  the  testator  to  create  a  trust,  the  courts  will 
give  effect  to  that  intention,  in  whatever  words  it  may  be 
expressed. 

Where  the  testator's  intention  to  create  a  trust  is  declared 
in  express  language  there  can  be  no  difficulty.  If,  for  ex- 
ample, there  is  an  absolute  gift  to  A.  B.,  followed  by  a  dec- 
laration that  the  subject  of  the  gift  is  to  be  held  in  trust  for 
C.  D.,  the  absolute  nature  of  the  first  gift  will,  as  a  matter 
of  coiuse,  not  prevent  the  trust  which  is  created  by  the  sub- 
sequent language  from  attaching.  In  such  a  case  the  inter- 
pretation of  the  will  is  plain.    There  is  an  express  trust. 

But  let  it  be  supposed  that  there  is  a  gift  to  A.,  followed, 
not  by  language  of  a  direct  and  imperative  character  that 
the  bequest  or  devise  should  be  for  the  benefit  of  another, 
but  by  such  phrases  as  "I  wish,"  "I  hope,"  "I  desire" 
(or  the  like)  that  the  gift  naay  be  held  by  the  donee  for  the 
benefit  or  use  of  a  third  party,  the  question  will  then  arise 
whether  such  expressions  shall  be  construed  as  imperative 
and  shall  be  so  interpreted  as  to  fasten  a  trust  upon  the 
donee,  or  whether  they  shall  be  regarded  as  indicating  a  mere 
wish,  the  compliance  with  which  is  left  to  the  donee's  dis- 
cretion.   The  question  has  been  considered  in  very  many 

^  Witherington  v.  Herring,  140  N.  C.  496. 
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cases,  and  the  doctrine  has  been  subject  to  some  fluctu- 
ation. 

Words  of  expectation,  hope,  desire,  or  recommendation, 
used  by  testators  in  the  manner  above  indicated — ^that  is, 
attached  to  and  qualifying  an  absolute  gift — are  termed 
''precatory  words;"  and  the  rule  in  England  upon  this 
subject  formerly  was  that  whenever  property  is  given  by 
will  to  one  person,  coupled  with  expressions  of  expectation, 
request,  desire,  or  recommendation  that  he  will  use  or  dis- 
pose of  the  same  for  the  benefit  of  another,  the  donee  will 
be  considered  a  trustee  of  the  property  for  the  purposes 
indicated  by  the  testator,  unless  it  should  appear  from 
other  expressions  in  the  will  that  the  application  or  non- 
application  of  the  subject  to  the  designated  object  was  in- 
tended to  be  left  to  the  option  of  the  donee.  In  other  words, 
such  expressions  were  considered  as  prima  facte  imperative — 
the  wish  of  the  testator,  like  the  request  of  a  sovereign,  was 
to  be  treated  as  equivalent  to  a  command.^ 

But  within  the  last  few  years  the  doctrine  has  changed; 
and  the  English  rule  now  is  that  precatory  words  are  not  to 
be  r^arded  as  imperative  unless  it  is  plain  from  the  context 
that  the  testator  so  intended  them.'  Prima  facte  a  mere 
request,  or  an  expression  of  hope  or  confidence  or  expecta- 
tion, does  not  import  a  command. 

The  modem  leading  English  case  is  In  re  Adams  and  the 
Kensington  Vestry.'  There  the  testator  gave  all  his  real 
and  personal  estate  to  his  wife,  ''in  full  confidence  that  she 
will  do  what  was  right  as  to  the  disposal  thereof  between  my 
children,  either  in  her  lifetime  or  by  will  after  her  decease." 


*See  the  remarks  of  Lord  Lang- 
dak,  M.  R.,  in  Knight  v.  Knight,  3 
Bcav.  173;  Knight  v.  Boughton,  11 
CL  A  Fin.  513;  and  Mason  v.  Lim- 
bory,  cited  in  Vernon  v.  Vernon,  Am- 
bkr,  4. 

'  Same  rule  laid  down  In  re  Hamil- 
ton, Trench  v.  Hamilton,  [1895]  1  Ch. 
373.  Affinned  by  C.  A.  [1895]  2 
Cbaa.  370.    In  Uiis  case  Malim  «. 


Keighley,  2  Ves.  Jr.  335,  post,  §  73, 
was  not  followed.  See  also  Hill  o, 
Hin,  [1897]  1  Q.  B.  483;  and  Estate 
of  Marti,  132  Cal.  666.  In  this  last 
case  the  English  rule  was  followed 
and  the  statement  in  the  text  ap- 
proved. In  re  Hurley  (1910),  1  Ch. 
215;  In  re  ConoUy  (1910),  1  Ch.  219. 
*  27  Ch.  D.  396;  Brett's  Lead.  Cas. 
in  Eq.  13. 


136 


EXPRESS  TRUSTS. 


[part  I. 


The  Court  of  Appeal  decided  that  the  widow  took  an  abso- 
lute interest,  unfettered  by  any  trust  in  favor  of  the  children. 
Long  before  this  case,  indeed,  the  doctrine  of  the  creation 
of  trusts  by  precatory  words  had  by  no  means  been  regarded 
with  invariable  favor  in  England,^  and  in  many  cases  a 
disposition  had  been  evinced  to  qualify  it  or  apply  it  very 
guardedly.*  In  Lambe  v.  Eames  *  Lord  Justice  James  took 
a  decided  stand  against  the  doctrine;  and  his  views  were 
approved  and  adopted  in  the  leading  case  above  cited.  ^ 


72.  Doctrine  on  this  subject  in  the  United  States  generally; 
in  Pennsylvania  and  Connecticut. 

In  the  United  States  the  rule  in  the  different  states  has 
been  by  no  means  imiform. 

In  some  states  the  tendency  has  been  in  favor  of  giving 
an  imperative  construction  to  precatory  words.* 

In  Massachusetts,  although  in  Warner  v.  Bates,'  where 
the  facts  were  very  similar  to  those  in  Adams  and  the  Ken- 
sington Vestry,  a  decision  in  favor  of  the  creation  of  a  trust 
was  reached,  yet  in  the  more  recent  case  of  Aldrich  v.  Aldrich  ^ 


^  Sale  V.  Moore,  1  Sim.  540. 

"  Briggs  0.  Penny,  3  MacN.  &  G. 
646;  Johnston  v.  Rowlands,  2  DeG.  & 
Sm.  356;  Webb  v.  Wools,  2  Sim.  N. 
R.  267;  Reeves  v.  Baker,  1$  Beav. 
372;  Hood  v.  Oglander,  34  L.  J.  Ch. 
528;  and  McGormick  v.  Grogan,  L.  R. 
4  H.  L.  82. 

» L.  R.  6  Ch.  App.  597. 

*  In  re  Adams  and  the  Kensington 
Vestry,  27  Ch.  D.  396.  Sec  also  In  re 
Hutchinson  and  Tenant,  8  Ch.  D. 
540;  Mussoorie  Bank  v.  Raynor,  7 
App.  Cas.  321;  and  Hanbury  v, 
Fisher,  [1904]  1  Ch.  415.  See  the 
remarks  of  Jessel,  M.  R.,  in  Stead 
t;.  Mellor,  5  Ch.  D.  227;  and  Parnall 
V.  Parnall,  9  Ch.  D.  96. 

•  Harrisons  t>.  Harrison's  Adm'r,  2 
Gratt.  1;  Reid's  Adm'r  v.  Blackstone, 
14  Gratt.  363  (though  see  Crump  v. 
Reid's  Adm'r,  6  Gratt.  372);  Cole  v. 


littlefield,  35  Me.  439;  Dresser  v. 
Dresser,  46  Me.  58;  Erickson  v.  Wil- 
lard,  1  N.  H.  217;  Foster  ».  WiUson, 
68  N.  H.  241;  Lucas  v,  Lockhart,  10 
Sm.  &  Marsh.  466;  Ward  v.  Peloubet, 
10  N.  J.  Eq.  305;  Carson  t;.  Carson,  1 
Ired.  Eq.  329;  Chase  t;.  Chase,  2 
Allen,  101;  Loring  v,  Loring,  100 
Mass.  340;  CoUins  v.  Carlisle,  7  B. 
Mon.  14;  McRee's  Adm'rs  v.  Means, 
34  Ala.  349;  though  see  Ellis  t^.  Ellis, 
15  Ala.  296;  Haskett  v.  Alexander, 
134  Ind.  543;  Cf .  Mitchell  v.  Mitchell, 
143  Ind.  113,  which  is  distinguished 
from  the  case  just  cited.  See  also 
Lines  v,  Darden,  5  Fla.  51;  Curd  v. 
Field,  103  Ky.  293;  Trustees  v.  Epscnn 
School  District,  75  N.  H.  408. 

*  98  Mass.  274.  See  also  Spooner 
V,  Lovejoy,  108  Mass.  533. 

'  172  Mass.  101.  See  also  Durant 
V.  Smith,   159  Mass.  229;  Poor  v. 
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it  was  said  (in  speaking  of  the  old  rule),  that  the  tendency 
of  the  later  decisions  was,  if  not  to  relax  it,  at  least  not  to 
extend  it.  It  was  therefore  held  that  the  true  views  were 
those  which  had  been  expressed  in  Lambe  v.  Eames,  and  that, 
in  the  case  in  hand,  no  trust  had  been  created. 

In  Connecticut  and  Pennsylvania  the  doctrine  that  prec- 
atory words  are  to  be  considered  as  prima  facte  imperative 
has  been  regarded  with  disfavor.  In  the  former  state  the 
earlier  decision  of  Bull  v.  Bull  *  was  disapproved  in  Gilbert 
V.  Chapin;  *  while  in  the  latter,  in  Pennock's  Estate,'  the 
conclusions  reached  by  the  court  were,  that  "words  in  a 
will,  expressive  of  desire,  recommendation,  and  confidence, 
are  not  words  of  technical,  but  of  common  parlance,  and 
are  not  prima  fade  suflScient  to  convert  a  devise  or  bequest 
into  a  trust;  and  the  old  Roman  and  English  rule  on  this 
subject  is  not  part  of  the  common  law  of  Pennsylvania;" 
and  that  "such  words  may  amount  to  a  declaration  of  trust, 
when  it  appears,  from  other  parts  of  the  will,  that  the  testa- 
tor intended  not  to  commit  the  estate  to  the  devisee,  or 
l^atee,  or  the  ultimate  disposal  of  it  to  his  kindness,  justice, 
or  discretion."    Later  cases  have  followed  this  rule.* 

In  South  Carolina  and  New  York,  also,  the  disposition 
appears  to  be  to  construe  the  rule  with  strictness,^  in  the 
latter  state  the  English  case,  In  re  Hutchinson  and  Tenant,* 
being  followed.  A  still  more  decided  stand  in  favor  of  the 
modem  doctrine  has  been  taken  in  Maryland  and  in  Ten- 


Bradbuiy,  196  Maas.  207,  and  Baker 
V.  Baker,  53  W.  Va.  165. 

» 8  Conn.  47. 

*  19  Conn.  351.  Dexter  v.  Evans, 
63  Conn.  58,  is  consistent  with  this 
ruling,  for  there  the  whole  will  showed 
that  the  words  were  used  in  an  im- 
perative sense.  Hughes  v.  Fitzgerald, 
78  Conn.  4. 

3  20  Pa.  268-280.  See  aJso  Pais- 
ley's Appeal,  70  Pa.  153;  The  Second 
Ref.  Pres.  Church  v,  Disbrow,  52  Pa. 
219;  and  Murphy's  Estate,  184  Pa. 
314.    See  Rhett  v.  Mason,  18  Gratt. 


541;  Stinson's  Estate,  232  Pa. 
218. 

*  Bowlby  V.  Thunder,  105  Pa.  173; 
Hopkins  v.  Glunt,  111  Pa.  287;  Pres- 
byterian Board  v.  Gulp,  151  Pa.  467. 
See  Burt  v.  Hcrron,  66  Pa.  400. 

•Ixisosne  v.  Witte,  5  S.  C.  450. 
See  In  re  Foley's  Will,  10  N.  Y.  S. 
12;  Post  V,  Moore,  181  N.  Y.  15. 
Delaware  court  construes  strictly, 
Byran  v.  Milby,  6  Del.  Ch.  208,  also 
in  North  Carolina,  St.  James  v.  Bag- 
ley,  138  N.  C.  384. 

« 8  Ch.  D.  540. 
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nessee.^  In  New  Jersey  *  the  inclination  now  is  the  other 
way,  f.  e.,  in  favor  of  the  old  rule.* 

The  subject  came  before  the  Supreme  Court  of  the  United 
States  in  1888;  in  Colton  t^.  Colton.^  The  gift  there  was  in 
the  following  terms:  ''I  give  and  bequeath  to  my  said  wife 
*  *  *  all  of  my  estate.  *  *  *  I  recommend  to  her  the  care 
and  protection  of  my  mother  and  sister,  and  request  her  to 
make  such  gift  and  provision  for  them  as  to  her  judgment  will 
be  best."  The  authorities  were  reviewed;  and  the  conclu- 
sion reached  that  the  language  in  question  was  to  be  deemed 
imperative. 

In  this  conflict  or  apparent  ^  conflict  of  authority,  rules 
upon  the  subject  must  be  guardedly  stated. 

73.  What  Precatory  Words  will  create  a  Trust. 

It  is,  of  course,  almost  impossible  to  state,  with  certainty, 
what  particular  precatory  words  will  or  will  not,  in  any  case, 
create  a  trust;  for  they  are,  in  most  instances,  so  interwoven 
with  other  expressions  that  the  effect  to  be  given  to  them 
must  depend  very  much  upon  the  language  of  the  particular 
instrument  under  consideration.  The  following  expressions, 
however,  have  been  held  effective  in  fastening  the  character 
of  a  trust  upon  what  would  otherwise  have  been  an  abso- 
lute gift:  "desire,"  •  "recommend,"  ^  "not  doubting,"  '  "in 


^  Pratt  V.  Sheppard,  etc.,  Hospital, 
88  Md.  610;  Ensley  v.  Ensley,  105 
Tenn.  107. 

•And  Georgia,  Prince  v,  Barrow, 
120  Ga.  810. 

*  Van  Duyne  v.  Van  I>U3me,  2  Mo- 
Cart.  503;  overruling  same  case  in  1 
McCart.  397;  Eberhardt  v,  Perolin, 
48  N.  J.  Eq.  592. 

*  127  U.  S.  300. 

*  Mr.  Justice  Matthews  in  Colton 
V,  Colton  did  not  seem  to  consider 
that  his  views,  as  expressed  in  that 
case,  were  contrary  to  the  decision  in 
In  re  Adams  and  the  Kensington 
Vestry,  27  Ch.  D.  394. 


•  Cruwys  v,  Colman,  9  Vesey,  319; 
Mason  v.  Limbury  (supra);  Erickson 
V.  Willard,  1  N.  H.  217.  "Desire  and 
direct,"  Plaut ».  Plaut,  80  Conn.  673; 
Cockrill  V,  Armstrong,  31  Ark.  580. 

'  Malim  v.  Kdghley,  2  Ves.  Jr. 
333,  529;  Pierson  v.  Garnet,  2  Bn>. 
C.  C.  38,  overruling  Cunliffe  v,  Cun- 
liffe,  Amb.  686;  Tibbits  v.  Tibbits, 
19  Ves.  664;  Horwood  p.  West,  1 
Sim.  &  Stu.  387;  Ford  v.  Fowler,  3 
Beav.  146. 

*  Massey  v.  Sherman,  Ambler,  520; 
Parsons  v.  Baker,  18  Ves.  476. 
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the  fuUest  confidence,"  ^  ''wish  and  wiU,"  ^  "aUow," » 
"hope,"  *  ''entreat,"  *  and,  in  general,  any  words  which  in- 
<licate  an  intention  that  the  donee  should  not  take  benefi- 
cially, but  should  be  merely  an  instrument  to  distribute  the 
testator's  bounty  to  others/ 

The  question  in  all  cases  is  whether  a  trust  was  or  was  not 
intended  to  be  created,  or,  in  other  words,  whether  the  testa- 
tor designed  to  leave  the  application  or  non-application  of 
the  subject-matter  of  the  bequest  to  the  designated  object 
entirely  to  the  discretion  of  the  donee,  or  whether  his  mean- 
ing was  that  his  language  should  be  deemed  imperative,  and 
that  such  discretion  should  be  excluded.^  This  is  usiially 
considered,  by  the  best  authorities,  to  depend  upon  three 
tinng^:  first,  upon  the  general  terms  of  the  will;  second,  upon 
the  certainty  of  the  object;  and  third,  upon  the  certainty  of 
the  subject.^ 


74.  Are  such  words  prima  facie  imperative? 

First.  Precatory  expressions  may  be  considered  as  impera- 
tive if  they  are  used  in  such  a  way  as  to  show  plainly  an  in- 
tention to  exclude  discretion ;  the  wish  of  a  testator,  no  matter 
how  expressed,  if  expressed  clearly,  should  be  regarded  as  a 
command.*  But  imless  precatory  words  are  clearly  so  used, 
they  will  not  create  a  trust.  ^^  It  is  seldom,  indeed,  that  ex- 
pressions of  this  natiu'e  are  foimd  standing  alone,  and  not 


1  Wright  r.  Atkyns,  17  Ves.  255; 
19  Ves.  299;  T.  &  R.  146;  and  see 
Warner  v.  Bates,  98  Mass.  274;  Hai^ 
ijflons  V.  Hanrison's  Adzn'r,  2  Gratt. 
1;  Bull  V.  Bull,  8  Conn.  47;  Dresser 
p.  Dresser,  46  Me.  48;  Shovelton  v. 
Shovelton,  32  Beav.  143. 

'McRee's  Adm'ra  v.  Means,  34 
Ala.  349. 

*  Hunter  v.  Stembridge,  12  Ga.  192. 

^  Harland  v.  Trigg,  1  Bro.  Ch.  144. 

•P^voet  V.  Clarke,  2  Mad.  458; 
Taylor  v.  George,  2  V.  &  B.  378. 

•See  Harding  v,  Glyn,  2  Lead. 
Gas.  Eq.  948  (4th  Eng.  ed.)  and 
notes. 


7  Aldrich  V,  Aldricb,  172  Mass.  101; 
Clifford  V.  Stewart,  95  Me.  38. 

*  Briggs  V,  Penny,  3  MacN.  &  G. 
546;  Stead  v.  MeUor,  5  Ch.  Div.  227; 
Lines  t;.  Darden,  5  Fla.  51;  Ensley  v. 
Ensley,  105  Tenn.  107;  notes  to 
Harding  t;.  Glyn,  2  Lead.  Cas.  Eq. 
tU  sup. 

•  Fox's  Appeal,  99  Pa.  286;  Oyster 
V.  KnuU,  137  Pa.  448;  Foster  v.  Will- 
son,  68  N.  H.  241. 

"  Burt  V.  Herron,  66  Pa.  402.  See 
Hambel  v.  Hambel,  109  la.  459;  Wil- 
liams V.  The  Committee,  92  Md. 
497. 
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strengthened,  or  qualified,  or  controlled  by  the  context ;  but 
if  it  is  clear  from  the  whole  will  that  discretion  is  excluded, 
precatory  words  ought  to  be  considered  as  imposing  an 
obligation,  and  not  merely  as  constituting  a  request  which 
the  person  to  whom  it  is  addressed  is  at  liberty  to  disregard. 
The  reason  is  obvious.  A  will,  in  its  very  nature,  is  the 
disposition  which  the  testator  desires  to  have  made  of  his 
estate  after  his  death.  All  expressions  in  it  indicative  of 
his  wish  or  will  are  commands.  As  a  matter  of  course,  the 
prima  fades  of  a  mere  request,  established  by  the  use  of 
precatory  words,  is  liable  to  be  rebutted  by  any  other  ex- 
pressions which  indicate  an  intention  on  the  part  of  the  testa- 
tor that  they  should  be  taken  in  an  imperative  sense;  in 
other  words,  this  particular  canon  of  construction,  now 
imder  consideration,  is,  like  all  others,  subordinate  to  the 
general  rule  that  the  intention  of  the  testator  as  gathered 
from  the  whole  will  is  to  govern.^ 

It  is  to  be  observed  here,  that  mere  discretion  as  to  the 
distribution  of  the  subject-matter  of  the  bequest  among  the 
designated  objects,  or  a  discretion  as  to  the  selection  of  a 
recipient  of  the  testator's  bounty  out  of  a  particular  class, 
will  not  detract  from  the  imperative  character  of  precatory 
expressions,  and  the  donee  will  be  considered  as  a  trustee 
with  a  power  of  distribution  or  selection.^ 

76.  Certainty  of  the  object  is  an  element  for  consideration. 

Second.  The  determination  of  the  question  whether  or  not 
discretion  has  been  excluded,  often  depends  upon  the  degree 
of  certainty  with  which  the  objects  of  the  supposed  bounty 
are  pointed  out.  If,  for  example,  a  gift  is  bestowed  coupled 
with  a  suggestion  or  recommendation  that  it  be  applied  by 

>  Eaton  v.  Watts,  L.  R.  4  Eq.  151,  Newberry,    112    111.    123;    Pratt   v, 

155;  Young  v.  Martin,  2  Y.  &  C.  582;  Sheppard,    etc..    Hospital,    88    Md. 

Brunson  v.  King,  2  mU  Ch.  490;  Van  010;   Foster  v.  Willson,   68  N.   H. 

Amee  t«.  Jackson,  35  Vt.  177;  Negroes  241. 

Chase  et  al,  v.  Plummer,  17  Md.  165;  '  Shovclton  v.  Shovelton,  32  Bcav. 

Spooner  w.  Lovejoy,  108  Mass.  533;  143;  Harding  v.  Glyn,  1  Atk.  469; 

Baconv.Ransom,  139  Mass.  117;  Bid-  2   Lead.   Gas.   Eq.   950   (4th  Eng. 

die's  Appeal,  80  Pa.  258;  Mills  v.  ed.). 
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the  donee  to  objects  which  are  vaguely  and  imperfectly 
described,  this  vagueness  will  be  regarded  by  the  coiu-t  as 
tending  to  show  that  the  apphcation  or  non-apphcation  of 
the  gift  was  to  be  left  to  the  option  of  the  donee.  It  is  true, 
indeed;  that  certainty  is  required  in  all  trusts,  no  matter 
how  they  may  be  created.  "To  constitute  a  valid  trust/' 
said  Sir  WiUiam  Grant,  M.  R.,  in  Cruwys  v.  Colman,^  "im- 
doubtedly  three  circumstances  must  concur:  suflBcient  words 
to  raise  it,  a  definite  subject,  and  a  certain  or  ascertained 
object."  There  is,  however,  this  difference  between  trusts 
created  by  technical  words  and  those  raised  by  expressions 
of  recommendation  and  request.  In  the  former,  if  the  trust 
fails  for  want  of  certainty  in  the  objects,  the  trustee  will  not 
hold  beneficially,  but  there  will  be  a  resulting  trust  in  favor 
of  the  donor  of  the  estate;  in  the  latter  this  uncertainty  will, 
in  many  instances,  take  away  entirely  from  the  gift  its  fidu- 
ciary character,  and  cause  it  to  vest  beneficially  in  the  donee. 
In  one  case  a  trust  is  created,  but  fails  for  want  of  certainty 
in  its  objects;  in  the  other  the  want  of  certainty  is  evidence 
to  show  that  the  donor  had  never  intended  to  create  a  trust.* 
"Wherever,"  says  the  Lord  Chancellor,  in  Morice  v.  The 
Bishop  of  Durham,^  "the  subject  to  be  administered  as 
.trust  property,  and  the  objects  for  whose  benefit  it  is  to  be 
administered  are  to  be  found  in  a  will  not  expressly  creating 
a  trust,  the  indefinite  nature  and  quantum  of  the  subject, 
and  the  indefinite  nature  of  the  objects  are  always  used  by 
the  court  as  evidence  that  the  mind  of  the  testator  was  not 
to  create  a  trust;"  and  this  rule  has  been  acted  upon  in  many 
cases.^  But,  although  imcertainty  in  the  object  is  evidence 
to  show  that  a  trust  was  not  intended,  it  is  by  no  means 
conclusive  evidence ;  ^  for  if  the  precatory  words  are  strong, 

>  9  Vesey  Jr.  323.  v.  Tolson,  10  G.  &  J.  159;  Giles  v, 

•Pratt  V.  Sheppard,  etc.,  Hoepital.  Anslow,  128  111.  187;  Pratt  o.  Shep- 

88Md.  610.  psrdf  etc.,   Hospital,  88  Md.  610; 

*  10  Veaey  Jr.  536.  Williams  o.  The  Committee,  92  Md. 

*  Harland  v.  Trigg,  1  Bro.  Ch.  142;  497. 

Meredith  v,  Heneage,  1  Sim.  542;  *  Pratt  v.  Sheppard,  etc..  Hospital, 
Harper  v.  Phelps,  21  Conn.  259;  Hood  88  Md.  610;  Williams  v.  The  Com- 
fy. Oglaader,  34  L.  J.  Ch.  528;  Tolson     mittee,  92  Md.  497. 
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and  not  qualified  by  other  expressions,  the  legatee  or  devisee 
will  not  take  beneficially,  although  the  trust  should  fail  for 
want  of  certainty  in  the  object;  and  still  more  so  will  this  be 
the  case  if  other  provisions  in  the  will  indicate  the  intention 
of  the  testator  to  be  that  the  donee  should  take  only  as  a 
trustee.^ 


76.  Certainty  of  the  subject. 

Third.  The  certainty  with  which  the  subject  of  the  be- 
quest or  devise  is  described  roust  also  be  taken  into  considera^ 
tion.^  It  very  often  happens  that  a  testator  gives  property 
to  one  person  with  a  request  or  hope  that  after  the  decease 
of  the  first  taker  the  "surplus"  (describing  it  by  this  or  some 
other  uncertain  word)  shall  be  distributed  among  some 
designated  objects.  It  has  been  held  that  such  terms  in- 
dicate a  desire  on  the  part  of  the  testator  that  the  first  taker 
should  have  absolute  control  over  the  property,  and  that 
its  ultimate  disposition  should  depend  entirely  upon  his 
discretion.*  But  any  words  which  point  out  clearly  what 
the  property  is  to  which  the  trust  is  intended  to  apply  will 
be  sufficient,  no  matter  how  imtechnical  and  unartificial 
they  may  be.* 

It  may,  perhaps,  be  doubted  whether  this  doctrine  of 
precatory  trusts  should  be  extended  to  conveyances  inter 
vivos.  It  was,  nevertheless,  so  extended  in  Liddard  v.  Lid- 
dard,^  by  the  Master  of  the  Rolls,  Lord  Romilly. 


^  Bernard  v,  MinshuU,  Johns.  276; 
Ingram  v.  Fraley,  29  Ga.  553;  Hill  on 
Trustees,  110  (4th  Am.  ed.},  notes. 
The  rule  laid  down  in  Briggs  v.  Penny, 
3  MacN.  &  G.  546,  on  this  subject 
has  not  met  with  entire  approval. 
See  Hawkins  on  Wills,  160.  But  see 
In  re  Foley's  Will,  10  N.  Y.  Supp.  12. 

'Swarthout  v.  Swarthout  et  al,t 
111  Wis.  102. 

>  Knight  V,  Boughton,  11  CL  &  F. 
513;  Clancarty  v.  Clancarty,  31  L.  R. 
Jr.  549;  Pennock's  Estate,  20  Pa.  268; 
Cowman  v.  Harrison,  10  Hare,  234; 


Palmer  v,  Simmonds,  2  Dr.  221; 
Smith  V.  Bell,  Mart.  &  Yerg.  302; 
Constable  v.  Bull,  3  DeG.  &  Sm.  411; 
Nunn  V,  O'Brien,  83  Md.  198;  Durant 
V,  Smith,  159  Mass.  229;  Coulson  v, 
Alpaugh,  163  111.  298;  HiU  on  Trus- 
tees, 119  (4th  Am.  ed.).  See  the 
rules  upon  the  subject  of  precatory 
trusts  stated  in  Hill  on  Trustees,  7S 
(4th  Am.  ed.),  and  approved  in  Perry 
on  Trusts,  §  114,  note. 

*Cruwy8  V.  Colman,  9  Ves.  319; 
Hill  on  Trustees,  74. 

» 28  Beav.  266. 
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77.  Powers  in  Trust;  Salusbury  v.  Denton. 

It  sometimes  happens  that  a  trust  is  created^  of  which  the 
subject  is  not,  strictly  speaking,  property,  but  only  a  power 
or  authority  to  dispose  of  property.  A  power  is  usually  de- 
fined to  be  an  authority  whereby  a  person  is  enabled  to  dis- 
pose of  an  interest  vested  either  in  himself  or  in  another.  The 
exercise  of  these  powers,  in  most  instances,  depends  upon 
the  discretion  of  the  donee  of  the  power,  and  no  person  can 
take  by  virtue  of  the  power  unless  the  donee  thereof  chooses 
to  exercise  this  discretion.  But  there  are  also  powers  which 
partake  of  the  nature  of  trusts.  "There  are  not  only  a 
mere  trust  and  a  mere  power,"  said  Lord  Eldon,  in  Brown 
V.  Higgs  *  (which  is  the  leading  authority  upon  the  subject 
of  powers  in  trust),  "but  there  is  also  known  to  this  court  a 
power  which  the  party  to  whom  it  is  given  is  intrusted  and 
required  to  execute ;  and  with  regard  to  that  species  of  power 
the  court  consider  it  as  partaking  so  much  of  the  nature  and 
qualities  of  a  trust,  that  if  the  person  who  has  that  duty 
imposed  upon  him  does  not  discharge  it,  the  court  will 
to  a  certain  extent  discharge  the  duty  in  his  room  and 
place."  *  This  rule  has  been  followed  both  in  England 
and  in  the  United  States.^  If  the  donee  of  a  power  in 
trust  chooses  to  exercise  the  power,  he  can  select,  at  his 
discretion,  any  one  of  the  designated  class.*  If  he  makes  no 
selection,  a  comii  of  chancery  will  not  attempt  to  exercise 


» 8  Vesey,  570;  4  Ves.  708;  6  Ves. 
495. 

*  See  also  Harding  v.  Glyn,  1  Atk. 
469;  Cole  v.  Wade,  16  Ves.  42. 

'Brown  v.  Pocock,  6  Sim.  257; 
Croft  V.  Adam,  12  Sim.  639;  Salus- 
bury p.  Denton,  3  K.  &  J.  529;  In  re 
Caplin's  Will,  34  L.  J.  Ch.  n.  s.  678; 
Penny  v.  Turner,  2  Phil.  493;  Fordyce 
V.  Bridges,  2  Phil.  497;  White's 
Trusts,  Johns.  656;  Minors  v,  Bat- 
teson,  L.  R.  1  App.  Cas.  428;  Withers 
V,  Yeadon,  1  Rich.  Eq.  324;  Collins 
V,  Carlisle,  7  B.  Mon.  14;  Gibbs  v. 
Marsh,  2  Mete.  243;  Miller  v,  Meetch, 
8  Pa.  417;  Smith  v.  Bowen,  35  N.  Y. 


83;  Whiting  v.  Whiting,  4  Gray,  240; 
Chase  v.  Chase,  2  Allen,  101;  Hatch- 
ett  V,  Hatchett,  103  Ala.  556;  French 
V,  Westgate,  70  N.  H.  229;  Perry  on 
Trusts,  §  248  et  seq. 

*  In  Willis  V.  Kymer,  7  Ch.  D.  183 
(a  case  of  the  first  impression),  it  was 
decided  by  Jcssel,  M.  R.,  that  where 
a  trust  had  been  created  by  will,  in 
favor  of  "children"  simplicUer,  the 
trustee  might,  in  executing  the  trust, 
limit  the  shares  of  the  daughters 
to  their  separate  use.  The  trust  in 
that  case  was  created  by  precatory 
words. 
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any  discretion^  but  will  make  equal  distribution  among  the 
parties  who  constitute  the  favored  class.  ^  Thus,  in  the  case 
of  Salusbury  v.  Denton,^  a  testator  gave  a  fund  to  his  widow 
to  be  disposed  of  by  her  partly  to  charity  and  partly  among 
such  relations  as  she  should  select.  Upon  the  death  of 
the  widow  without  exercising  the  power,  it  was  held  that  the 
charity  was  entitled  to  one  moiety  of  the  fund,  and  that  the 
other  should  be  divided  among  those  entitled  under  the 
statute  of  distributions. 

In  those  cases  in  which  the  execution  of  the  power  is  not 
to  take  effect  out  of  an  interest  conferred  upon  the  donee  of 
the  power,  the  courts  have  exhibited  greater  reluctance  in 
favoring  the  power  than  in  those  cases  m  which  the  donee 
of  the  power  would  be  entitled  beneficially  in  default  of  the 
execution  of  the  power;  because,  in  the  latter  case  there 
would  be  an  intention  of  the  testator  to  qualify  the  gift  to 
the  donee  of  the  power  which  would  be  defeated,  whereas 
no  such  intention  can  be  presumed  to  exist  where  the  donee 
of  the  power  has  no  interest  in  the  estate.'  However,  the 
tendency  of  the  courts  is  now  towards  favoring  the  objects 
of  the  power.* 

It  is  only  when  the  power  is  in  trvst  that  a  court  of  equity 
wiU  decree  its  execution.^  Therefore,  it  would  seem  to 
follow  that  there  must  be  sufficient  certainty  in  declaring 
the  objects  and  pointing  out  the  subject  of  the  trust;  and  that 
no  trust  will  be  construed  to  exist  when  there  is  nothing  to 
show  with  certainty  in  whose  favor  or  in  what  shares  a  gift 
was  intended.* 


*  A  Court  of  Chancery  will  not  in- 
terfere with  discretion  in  cases  of  pri- 
vate trusts,  and,  aforliari,  in  those  of 
a  public  character.  Haight  v.  Day,  1 
Johns.  Ch.  21.  See,  also,  Naglee's 
Est.,  52  Pa.  159. 

«3  K.  &  J-  529.  See  Rorke  ». 
Abraham,  [1895]  1  L.  R.  334;  Glover 
V.  Condell,  163  lU.  56d-594;  Smith  v, 
Floyd,  140  N-  Y.  337. 

*  Hill  on  Trustees,  68;  Harding  v, 
Glyn,  1  Atk.  468;  Brown  v.  Higgs,  4 


Ves.  Jr.  708;  s.  c.  8  Ves.  561;  Bull  v, 
Vardy,  1  Ves.  271;  2  Sudg.  Pow.  177; 
Duke  of  Marlborough  v.  Godolphin, 
2  Ves.  Sr.  61;  Crossling  v.  Crossling, 
2  Cox,  396. 

*  Hill  on  Trustees,  69. 

» Towler  v,  Towler,  142  N.  Y.  371; 
Osborne  v,  Gordon,  86  Wis.  92. 

•  In  re  Eddowea,  1  Dr.  &  Sm.  395; 
In  re  Weekes'  Settlement,  [1897]  1 
Ch.  289. 
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78.  Implied  Trusts  of  two  kinds:  Resulting  Trusts  and 
Constructive  Trusts. 
Trusts  by  implication  of  law  may  arise  either  for  the  pur- 
pose of  carrying  out  the  presumed  intention  of  the  parties  or 
they  may  be  entirely  independent  of,  or  even  contrary  to, 
intention.  Trusts  of  the  first  class  are  said  to  result  by  opera- 
tion or  presumption  of  law  from  certain  acts  or  relations  of 
parties  from  which  an  intention  to  create  a  trust  is  supposed 
to  exist,  and  they  are,  therefore,  called  Resulting  or  Presump- 
live  Trusts.  Trusts  of  the  second  class  exist  purely  by  con- 
struction of  law,  without  any  actual  or  supposed  intention 
that  a  trust  should  be  created,  but  merely  for  the  purpose  of 
asserting  rights  of  parties  or  of  frustrating  fraud.  They  are 
termed,  therefore.  Constructive  Trusts.^ 


»The  term  "Constructive  Trusts" 
is  somewhat  arbitrary.  It  is,  by 
Bonie  authors  and  judges,  used  syn- 
onymously with  "Implied  Trusts." 

10 


See  the  language  of  Lord  Esher, 
M.  R.,  in  Soar  v,  Ashwell,  [1893]  2 
Q.  B.  390-593. 
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79.  Resulting  Trusts  of  four  kinds. 

Resulting  trusts  may  arise  in  several  wsLys,  and  may  be 
conveniently  divided  into  the  following  classes:  (1)  Where  a 
purchaser  pays  the  purchase-money,  but  takes  the  title  in 
the  name  of  another;  (2)  where  a  trustee  or  other  fiduciary 
buys  property  in  his  own  name,  but  with  trust  fimds;  (3) 
where  the  trusts  of  a  conveyance  are  not  declared,  or  are 
only  partially  declared,  or  fail;  and  (4)  where  a  conveyance 
is  made  without  any  consideration,  and  it  appears  from  cir- 
cumstances that  the  grantee  was  not  intended  to  take 
beneficially.^ 


80.  Purchase-money  paid  by  one;  title  taken  in  name  of 
another. 
The  nature  of  resulting  trusts  of  the  first  of  the  above 
classes  was  clearly  stated  by  Lord  Chief  Baron  Eyre  in  the 
leading  case  of  Dyer  v.  Dyer,*  and  his  language  has  been 
approved  and  followed  both  in  England  and  in  this  country. 


^This    classiGcation    adopted    in 
WilUams  v.  Williams,  108  Iowa,  91; 
Avery  ».  Stewart,  136  N.  C.  426.    No 
trust  results  in  favor  of  a  person 
furnishing  the  consideration  for  land 
the  title  to  which  with  his  consent  is 
taken  in  the  name  of  another.     3 
Ck>mp.  Laws  of  Mich.,  §§  8835,  8837 
Hamilton    v.    Wickson,    131    Mich 
71;  Keith  v.  Wheeler,  105  Ark.  318 
Banks   v.    Bradwell,    140   Ga.   640 
Bachseits    v,    Leichtiweis,    256    111 
360;  Parker  v.  Boyle,  178  Ind.  666 
Goodman   v.   Smith,   94   Neb.   227 
Larisey  v.  Larisey,  93  S.  C.  450;  Asam 
V,    Asam,    239    Pa.    295;    Davis   v. 
Downer,  210  Mass.  573;  Wrightsman 
V.  Rogers,  239  Mo.  417;  Lord  v.  Reed, 
254  111.  358. 

*2  Cox,  92;  1  Lead.  Gas.  Eq. 
165;  203*  (4th  Eng.  ed.)  See  Buck 
V,  Pike,  2  Fairfield,  9;  Clark  o.  Clark, 
43  Vt.  685;  Boyd  v,  McLean,  1 
Johns.  Ch.  582;  Buffalo,  etc.,  R.  R. 
Co.    V.    Lampson,    47    Barb.    533; 


Stratton  v.  Dialogue,  16  N.  J.  Eq. 
70;  De  Peyster  v.  Gould,  3  N-  J.  Eq. 
480;  Bickers  Appeal,  86  Pa.  204; 
Newells  t;.  Morgan,  3  Harring,  229; 
HoUis  v.  Hayes,  1  Md.  Ch.  479; 
Cecil  Bank  «.  Snively,  23  Md.  261; 
Bank  of  United  States  v.  Carrington, 
7  Leigh,  566;  Powell  v.  Powell,  1 
Freem.  Ch.  134;  Thomas  v.  Walker, 
6  Humph.  93;  Butler  v.  Rutledge,  2 
Cold.  4;  Perry  t;.  Head,  1  A.  K. 
Marsh.  47;  Snelling  v,  Utterback, 
1  Bibb,  609;  Martin  v.  Martin,  6 
Bush,  54;  Gass  v.  Gass,  1  Heisk.  613; 
Sandford  v.  Weeden,  2  Heisk.  71; 
Elliott  V,  Armstrong,  2  Blackf.  198; 
Paul  w.  Chouteau,  14  Mo.  580;  Tar- 
pley  ».  Poage's  Adm'r,  2  Tex.  150; 
Smith  V.  Bokuet,  27  Texas,  507;  Rob- 
inson  v.  Robinson,  22  Texas,  427; 
Perry  on  Trusts,  §  126;  2  Sug.  V. 
&  P.  701  (8th  Am.  ed.).  See,  also, 
Williams  v.  Brown,  14  lU.  200; 
Nichols  V.  Thornton,  16  111.  113; 
Creed  v.  Lancaster  Bank,  1  Ohio  St. 
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"The  clear  result  of  all  the  eases,"  he  says,  "without  a  single 
exception,  is  that  the  trust  of  a  legal  estate,  whether  freehold, 
copyhold,  or  leasehold;  whether  taken  in  the  names  of  the 
pm-chaser  and  others  jointly,  or  in  the  names  of  others  with- 
out that  of  the  piu'chaser;  whether  in  one  name  or  several; 
whether  jointly  or  successive,  results  to  the  man  who  ad- 
vances the  purchase-money."  To  illustrate  the  doctrine 
thus  stated,  suppose  A.  advances  the  purchase-money  of  an 
estate,  and  a  conveyance  of  the  legal  interest  in  it  ia  made 
either  to  B.,  or  to  B.  and  C,  or  to  A.,  B.,  and  C.  jointly,  or  to 
A.,  B.,  and  C.  successively.  In  all  these  cases,  if  B.  and  C. 
are  strangers,  a  trust  will  result  in  favor  of  A.* 

The  reason  of  this  doctrine  is,  that  the  man  who  pays  the 
purchase-money  is  supposed  to  become,  or  to  intend  to  be- 
come, the  owner  of  the  property,  and  the  beneficial  title 
follows  that  supposed  intention.^ 

This  doctrine  is  in  analogy  to  the  common-law  rule,  that 
where  there  is  a  feoffment  without  consideration,  the  use 
will  result  to  the  feoffor.' 


R.  1;  Barron  v.  Barron,  24  Vt.  375; 
Beck  V.  Graybill,  28  Pa.  66;  Kisler 
V.  Kisler,  2  Watts,  323;  Jenison  v. 
Graves,  2  Black.  141;  Bear  v,  Koe- 
nigstein,  16  Neb.  65;  Champlin  v. 
Champlin,  136  111.  309;  Summers 
V,  Moore,  113  N.  C.  394;  Herlihy  v. 
Coney,  99  Me.  469;  Lahey  v,  Brod- 
erick,  72  N.  H-  180;  Beloate  v.  Hen- 
nessee,  81  Ark.  478. 

» 1  Lead.  Gas.  in  Eq.  173;  Carter 
V,  Challen,  83  Ala.  135;  O'Connor  v, 
Irvine,  74  Cal.  435.  Resulting  Trusts 
discussed  in  89  Law  Times,  152; 
Kansas  Gen.  Stat.  1901,  $7880, 
"When  a  conveyance  for  a  valuable 
consideration  is  made  to  one  person 
and  the  consideration  therefor  paid 
by  another,  no  use  or  trust  shall  re- 
sult in  favor  of  the  latter  but  the  title 
shall  vest  in  the  former." 

*  But  this  rule  will  not  apply  where 
the  intention  is  otherwise.     N  con- 


veyed to  F.  The  grantee  was  desig- 
nated "Trustee  for  R,''  and  the 
habendum  clause  was,  "To  hive  and 
to  hold  the  above  described  land  and 
premises,  with  the  appurtenances, 
unto  the  said  party  of  the  second  part 
F.,  his  heirs  and  osRigns,  to  the  only 
proper  use,  benefit  and  behoof  of  R. 
aforesaid,  her  heirs  and  assigns  for- 
ever." The  consideration  proceeded 
from  F.,  who  stood  in  loco  parentis  to 
R.  Held  that  if  the  statute  of  uses 
executed  the  legal  estate  in  R.,  it  did 
not,  because  the  consideration  pro- 
ceeded from  F.,  make  her  a  Trustee 
for  him.  A  trust  will  not  be  raised 
in  opposition  to  the  declaration  of  the 
person  who  advances  the  money  or 
the  obvious  purpose  and  design  of 
the  transaction.  Wolters  r;.  Shraft, 
69  N.  J.  Eq.  215. 

•  Per  Ejrre,  C.  B.,  in  Dyer  v.  Dyer 
(supra,  p.  146,  n.  2). 
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It  applies  to  both  realty  and  personalty/  and  trusts  of  this 
nature  are  expressly  excepted  out  of  the  Statute  of  Frauds.' 
Where,  however,  an  agent  bujrs  land  for  his  principal,  and 
not  only  takes  the  conveyance  in  his  own  name,  but  also 
pays  the  price  out  of  his  own  funds,  no  resulting  trust  will 
arise,  and  the  case  will  fall  within  the  Statute  of  Frauds, 
because  in  such  a  case  there  is  no  payment  of  the  purchase- 
money  upon  which  the  right  of  the  principal  can  rest,  but 
that  right  is  dependent  solely  upon  the  verbal  promise  of  the 
agent.'  Where  no  money  is  advanced,  and  there  is  nothing 
more  in  the  transaction  than  is  implied  from  the  violation 
of  a  parol  agreement,  equity  will  not  decree  the  purchaser 
a  trustee.^    A  resulting  trust  of  this  kind  must  arise,  if  at 


>  EUsworth  V.  M.  T.  Ames  Co.,  125 
in.  223.  But  not,  it  is  said,  to  perish- 
able property;  Union  Bank  v.  Baker, 
8  Hump.  447;  Perry  on  Trusts, 
i  130;  nor  to  a  mere  daim  to  prop- 
erty; Mandeville  v.  Solomon,  33  Cal. 
38. 

<  29  Car.  II.,  c.  3,  S  8.  See  Gal- 
braith  v.  Galbraith,  190  Pa.  225.  In 
Hoxie  r.  Carr,  1  Sum.  187,  it  was  said 
by  Judge  Story  that  the  exception  of 
resulting  trustfl  from  the  Statute  of 
Frauds  was  merely  in  affirmance  of 
the  general  law;  and  that,  therefore, 
in  lihode  Island,  where  the  exception 
did  not  exist,  the  rule  was  the  same  as 
in  England.  This  was  followed  in 
McGuire  v,  Ramsey,  4  £ng.  (Ark.) 
525. 

*  Bartlett  v.  Pickersgill,  1  Eden, 
515;  1  Cox,  15;  James  v.  Smith,  [1891] 
1  Ch.  384;  Dorsey  v,  Clarke,  4  Har.  & 
J.  557;  Jackman  v.  Ringland,  4  W.  & 
H.  149;  Fox  v.  Heflfner,  1  W.  A  S.  372; 
Sample  v,  Coulson,  9  W.  &  S.  62;  Rob- 
ertson 0.  Robertson,  9  Watts,  32, 
Lloyd  V.  Lynch,  28  Pa.  419;  O'Hara 
V,  Dilworth,  72  Pa.  397;  Dougan  v. 
Bemis,  95  Minn.  220;  Schrager  v. 
Cool,  221  Pa.  622;  Hill  on  Trustees, 
96;  Perry  on  Trusts,  §  135;  Sug.  V. 
&  P.   703.     See  also  Taliaferro  v. 


Taliaferro,  6  Ala.  404;  Day  v.  Am- 
burgey,  147  Ky.  123;  Irwin  v,  Ivers, 
7  Ind.  308;  Minot  v.  MitcheU,  30  Ind. 
228;  Kisler  v.  Kisler,  2  Watts,  323; 
SkiUman  v.  Skillman,  2  McCart.  478; 
Homer  v.  Homer,  107  Mass.  82.  In 
Heard  v.  Pilley,  L.  R.  4  Ch.  548,  some 
doubts  are  expressed  as  to  the  cor- 
rectness of  the  decision  in  Bartlett  v. 
Pickersgill,  but  see  James  v.  Smith, 
[1891]  1  Ch.  384;  Dowd  p.  Holbrook, 
152  N.  C.  547;  Bergner  v.  Bergner, 
219  Pa.  113.  In  Follansbe  v.  Kil- 
breth,  17  III.  522;  Morris  v.  Reigel,  19 
S.  D.  26;  Hidden  o.  Jordan,  21  Cal. 
92,  and  Chastain  v.  Smith,  30  Ga. 
96;  Johnson  v.  Hayward,  74  Neb. 
157,  it  was  held  that  the  trust  could 
be  enforced.  See  Bryan  v.  Mo- 
Naughton,  38  Kan.  98;  Vallctte  v. 
Tedens,  122  111.  607;  and  Camden 
V,  Dewing,  47  W.  Va.  310. 

*  Green  v.  Drummond,  31  Md.  71; 
Dollar  Savings  Bank  v.  Bennett,  76 
Pa.  402;  McCloskey  v.  McCloskey, 
205  Pa.  491;  Walker  i».  Brungard,  i3 
Sm.  &  Marsh.  725,  765;  Hackney  v. 
Butts,  41  Ark.  393;  Acker  v.  Priest, 
92  Iowa,  610;  Furber  v.  Page,  143  III. 
622;  Jacksonville  Nat.  Bank  v.  Bees- 
ley,  159  111.  120;  Woods  t;.  Ward,  48 
W.  Va.  652;  Lyons  v.  Bass,  108  Ga. 
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all,  from  the  payment  of  the  purchase-money,  at  the  tune 
of  the  conveyance.  ^  If  an  express  agreement  is  relied  upon, 
it  necessarily  excludes  the  idea  of  any  trust  arising  purely 
by  implication  of  law.  Such  a  trust  will,  therefore,  be  an 
express  trust,  and  will  fall  directly  within  the  Statute  of 
Frauds.*  But  where  funds  are  furnished  to  the  agent,  the 
mere  fact  that  they  cannot  be  traced  distinctly  into  the  land 
will  not  prevent  a  trust  from  resulting.^  It  has,  moreover, 
been  recently  decided  that  where  there  is  fraud  a  trust  may 
be  insisted  upon,  although  the  fimds  may  not  be  those  of 
the  party  who  asserts  the  trust."* 


81.  Requisites  to  such  a  trust. 

The  person  in  whose  favor  a  trust  is  claimed  to  result 
must  pay  the  piu^chase-money  as  his  own;  if  he  merely  ad- 
vances it  as  a  loan,  no  trust  will  result.^ 


573;  Whiting  v.  Dyer,  21  R.  I.  278 
Oden  V.   Lock  wood,   136  Ala.   514 
Markhani  v.  Katzenstein,  209 1\\.  &ff7 
Willis   V.    Robertson,    121    la.    380 
Bryan  p.  Douds,  213  Pa.  221;  Norton 
V.  Brink,  75  Neb.  575;  Day  v.  Am- 
burgey,   147  Ky.  123;  Chadwick  v. 
Arnold,  34  Utah,  48. 

'  See  Gerry  v.  Stimson,  60  Me.  189, 
Fcasenden  v.  Taft,  65  N.  H.  39;  Sise- 
more  v,  Pelton,  17  Or.  546;  Bcecher 
V.  Wilson  &  Co.,  84  Va.  813;  Lazarus 
V.  Lazarus,  12  Hawaii,  369;  Marie  M. 
E.  Church  v.  Trinity  M.  E.  Church, 
205  lU.  601. 

s  1  Lead.  Cas.  Eq.  216  (4th  Eng. 
ed.);  Gibson  v,  Foote,  40  Miss.  792; 
Sheldon  v.  Harding,  44  III.  68;  Lowry 
0.  McGee,  3  Head,  274;  Snyder  v. 
Wolford,  33  Minn.  175;  Famham  v. 
Clements,  51  Me.  426;  though  see 
Harrold  ».  Lane,  53  Pa.  268;  Cohn 
V,  Chapman,  Phil.  Eq.  (N.  C.)  92; 
Hall  V.  Congdon,  56  N.  H.  279;  and 
Bernard  v,  Bougard,  Harring.  Ch. 
143;  Brotherton  v,  Weathersby,  73 
Tex.  471;  Gaines  v.  Summers,  50  Ark. 
322;  Robbins  v.  Kimball,  55  Ark.  414; 


Pruitt  V,  Pniitt,  67  S.  C.  165;  Nagen- 
gast  V.  Abs,  93  Md.  522. 

» See  Frank's  Appeal,  69  Pa.  194; 
Sanfoss  v.  Jones,  35  Cal.  422;  Malloy 
V.  Malloy,  5  Bush,  465. 

*  Rochefoucauld  v,  Boustead,  [1897] 
1  Ch.  206,  where  Rartlett  v.  Pickers- 
gill  is,  on  that  point,  overruled.  See, 
also,  Kennedy  v.  McCloskey,  170  Pa. 
354. 

B  Bartlett  v,  Pickersgill,  1  Eden, 
515;  Aveling  v.  Knipc,  19  Ves.  445; 
Wheeler  v,  Kirtland,  23  N.  J.  Eq. 
22;  Millikcn  v.  Ham,  36  Ind.  166; 
Six  V.  Shaner,  26  Md.  444;  Gibson  v, 
Foote,  40  Miss.  788;  Torrey  «.  Cam- 
eron, 73  Tex.  583;  Beecher  v,  Wilson 
&  Co.,  84  Va.  813;  Hodges  v.  Verner, 
100  Ala.  612.  When  a  purchase  is 
made  on  the  credit  of  two,  and  the 
money  is  paid  by  only  one,  there  will 
be  no  resulting  trust.  Brooks  v, 
Fowle,  14  N.  H.  248;  Walsh  v.  Mc- 
Bride,  72  Md.  45;  Johnston  v.  Coney, 
120  Ga.  776;  Surasky  v,  Weintraub, 
90  8.  C.  522;  Donovan  v,  Donovan, 
173  111.  App.  522;  Phillips  v.  Phillips, 
81  N.  J.  Eq.  459. 
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If  the  purchase-money  is  paid  by  several,  and  the  title 
taken  in  the  name  of  one,  a  trust  will  result  to  the  others  in 
proportion  to  the  amount  paid  by  each.*  But  to  create  a 
resulting  trust  in  such  a  case,  the  payment  must  be  of  some 
definite  part  of  the  purchase-money.*  In  some  cases  it  has 
been  held  that  where  there  is  no  evidence  as  to  the  amount 
advanced  by  each  party,  the  presumption  will  arise  that  they 
have  furnished  the  purchase-money  in  equal  proportions.* 
In  England  the  presumption  seems  to  be  that  when  money 
is  advanced  in  equal  proportions,  a  joint  tenancy  is  supposed 
to  have  been  contemplated  with  equal  chance  of  survivorship 
to  all ;  but  as  survivorship  has  been  removed  as  an  incident 
to  joint  tenancy  in  most  of  the  states  of  the  Union  such  a 
presumption  would  not  probably  arise  in  America.* 

It  is  said  in  Sugden  on  Vendors,  that  where  two  agree  to 
buy  land,  and  the  title  is  taken  in  the  name  of  both,  but  one 


^Botsford  V.  Burr,  2  Johns.  Ch. 
410;  Union  Coll.  v.  Wheeler,  59  Barb. 
585;  Pierce  v.  Pierce,  7  B.  Mon.  433; 
Honore  v.  Hutchings,  8  Bush,  693; 
Shoemaker  v.  Smith,  11  Hump.  81; 
Purdy  V.  Purd^',  3  Md.  Ch.  (Johns.) 
547;  Seaman  ».  Cook,  14  111.  501; 
Jjathain  v.  Henderson,  47  111.  185; 
Smith  ».  Wright,  49  111.  403;  Morey 
V.  Herrick,  18  Pa.  129;  Case  v.  Cod- 
ding, 38  Cal.  193;  Faylor  t».  Fay  lor, 
136  Cal.  92;  Heiskell  v.  Trout,  31 
W.  Va.  810;  Crowley  v.  Crowley,  72 
N.  H.  241.  Sec,  also.  An  the  ».  Heide 
85  Ala.  236;  Kelly  v.  Kelly,  126  IR 
550;  Puckett  v.  Benjamin,  21  Or.  370 
Hughes  V.  White,  117  Ind.  470 
Warren  v.  Tynan,  54  N.  J.  Eq.  402 
Sanders  v.  Steele  el  al.j  124  Ala.  415 
Winslow  V.  Young,  94  Me.  145;  Bible 
V,  Marshall,  103  Tenn.  324;  Miller  v. 
Miller,  99  Va.  125;  Hardware  Co. 
V.  Horn,  146  Mo.  129.  Though  a  con- 
traiy  doctrine  seems  to  have  been 
held  in  Bernard  v.  Bougard,  Harring. 
Ch.  143,  and  Coppage  v.  Barnett,  34 
Miss.  621;  Wrightsman  v.  Rogers, 
239  Mo.  417;  Love  v.  Hendrick,  86 


Conn.  481;  Frorer  v.  Nicholson,  181 
111.  App.  38. 

«  Baker  v.  Vining,  30  Me.  127;  Dud- 
ley V,  Bachelder,  53  Me.  408;  Mo- 
Gowan  v.  McGowan,  14  Gray,  119; 
Wheeler  v.  Kirtland,  23  N.  J.  Eq.  22; 
Sayre  t;.  Townsends,  15  Wend. 
647;  Reynolds  v.  Morris,  17  Ohio  St. 
610;  O'Donnell  v.  White,  18  R.  1. 659; 
Lazarus  v.  Ijazarus,  12  Hawaii,  369; 
Culp  V,  Price,  107  Iowa,  133;  Marie 
M.  E.  Church  v.  Trinity  M.  E. 
Church,  205  111.  134;  Onasch  v. 
Zinkel,  213  111.  119;  Skehill  v.  Abbott, 
184  Mass.  145;  Pickens  v.  Wood,  57 
W.  Va.  480;  Neathcry  ».  Neathery, 
114  Va.  650;  Ott  ».  Duffy,  246  Pa. 
211. 

'Shoemaker  v.  Smith,  11  Humph. 
81;  Edwards  v.  Edwards,  39  Pa. 
386. 

*  Hill  on  Trustees,  93;  Adams,  Eq. 
34.  In  Crawford  v,  Jones,  163  Mo. 
577,  it  was  held  that  instead  of  a  de> 
cree  that  a  resulting  trust  will  arise  in 
proportion  to  the  amount  paid,  the 
chancellor  may  decree  a  lien  on  th§ 
whole  for  the  amount. 
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pays  the  whole  consideration^  no  trust  will  result  in  his  favor, 
but  he  will  only  have  a  right  of  contribution.* 

It  is  not  necessary  that  the  consideration  which  moves 
from  the  cestui  que  trust  should  be  money;  it  may  consist  of 
anything  of  value;  and  a  trust  will  be  decreed  in  favor  of 
him  who  is  the  source  of  the  consideration,  whether  it  be 
lands,  goods,  money,  securities,  or  credit.^ 

82.  Statute  of  Frauds. 

The  language  of  the  Statute  of  Frauds  upon  the  subject  of 
resulting  trusts  is  that,  "where  any  conveyance  shall  bee 
made  of  any  lands  or  tenements,  by  which  a  trust  or  con- 
fidence shall  or  may  arise  or  result  by  the  implication  or 
construction  of  law,  or  bee  transferred  or  extinguished  by  act 
or  operation  of  law,  then  and  in  every  such  case,  such  trust 
or  confidence  shall  be  of  the  like  force  and  effect  as  the  same 
would  have  beene  if  this  statute  had  not  beene  made."  * 
It  will  be  observed  that  the  statute  speaks  of  "any  convey- 
ance *  *  *  by  which  a  trust  shall  arise."  It  has,  accordingly, 
been  held  that  a  resulting  trust  cannot  arise  imless  some 
transmission  of  title  has  taken  place.  Thus  in  a  Minnesota 
case,  where  the  statute  abolishing  resulting  trusts,  never- 
theless preserves  them  in  favor  of  the  existing  creditors  of  the 
person  paying  the  consideration,  it  was  held  that  no  trust 
would  result  where  there  has  been  no  actual  conveyance  by 
the  person  from  whom  the  debtor  has  purchased.* 

It  is  also  essential  to  a  resulting  trust  that  the  money 
should  be  paid  at  the  time  of  the  purchase;  a  subsequent 
payment  cannot  raise  a  trust. ^    This  principle,  however,  is 


>  Supien  V.  and  P.  700  (8th  Am. 
ed.).  But  Bee  Ward  o.  Ward,  69 
Conn.  18S. 

*Blodgett  V,  Hildreth,  103  Mass. 
484;  Clark  v.  Clark,  43  Vt.  685; 
Blauvelt  v.  Ackerman,  20  N.  J.  Eq. 
141;  Peabody  v.  Tarbell,  2  Cush.  226; 
1  Lead.  Cas.  Eq.  334  (4th  Am.  ed.). 
See  Sullivan  r.  Sullivan,  86  Tenn.  376. 
"A  bond  or  mortgage  may  be  given 


for  the  deed."  Casciola  v.  Donatelli, 
218  Pa.  624. 

» Stat.  29  Car.  II.,  c.  3,  §  8. 

<  Durfee  v.  Pavitt,  14  Minn.  430. 
See,  also,  Jackson  v,  Morse,  16  Johns. 
R.  197;  Green  v.  Dnimmond,  31  Md. 
81. 

•  Foster  v.  The  Trustees,  3  Ala.  302; 
Long  V.  King,  117  Ala.  423;  Mahomer 
&.  Harrison,  13  Sm.  &  Marsh.  53; 
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not  applicable  to  resulting  trusts  of  the  second  kind,  i.  e., 
where  a  trustee  buys  property  in  his  own  name,  but  with 
trust  funds.* 

Resulting  trusts  will  not  arise  against  the  positive  provi- 
sions of  a  statute,  or  in  contravention  of  public  policy. 
Thus,  it  has  been  decided  under  the  English  registration  a6ts, 
that  the  doctrine  is  not  applicable  to  the  case  of  a  vessel 
piu^chased  and  paid  for  by  one  man,  but  registered  in  the 
name  of  another.^  And  so,  too,  a  resulting  trust  cannot  be 
enforced  by  an  alien  in  opposition  to  statutes  forbidding  or 
circumscribing  his  right  to  hold  property.' 

And  if  the  title  to  property  is  taken  in  the  name  of  a  third 
party  for  the  purpose  of  defrauding  the  creditor  of  the  party 
who  pays  the  purchase-money,  equity  will  not  assist  him  in 
enforcing  a  resulting  trust,  for  to  do  so  would  be  to  aid  a 
fraud.* 

The  interest  of  the  real  purchaser,  however,  will  be  subject 
to  the  claims  of  his  creditors.* 


Barnard  v,  Jewett,  97  Mass.  87;  Tun- 
nard  o.  Littell,  23  N.  J.  Eq.  267; 
Capers  v,  McCaa,  41  Miss.  488;  Fred- 
erick ».  Haaa,  5  Nev.  389;  Botsford 
V.  Burr,  2  Johns.  Ch.  408;  Nixon's 
Appeal,  63  Pa.  282;  Purdy  v.  Purdy, 
3  Md.  Ch.  547;  Latham  v.  Henderson, 
47  111.  185;  Rogers  v,  Murray,  3 
Paige,  390;  Perry  on  Trusts,  §  133; 
Smith  V.  Turley,  32  W.  Va.  14;  First 
National  Bank  v,  Campbell,  2  Colo. 
App.  271.  "A  resulting  trust  must 
arise  at  the  instant  the  deed  is  taken 
and  the  title  is  vested  in  the  grantee; 
and  the  situation  when  it  passes  is  to 
be  looked  to,  and  not  the  situation 
preceding  or  following  that  time" 
(quoting  McGill,  Chan.).  Whitley  v. 
Ogle,  47  N.  J.  Eq.  67.  And  see  Thum 
V,  Wolstenhohne,  21  Utah,  446.  But 
if  payment  is  assumed  at  time  of  pur- 
chase,  and  is  subsequently  made  in 
pursuance  of  such  contemporaneous 
assumption,  a  resulting  trust  wiU 
arise.   Williams  V.  Wager,  64  Vt.  326. 


See,  also.  Seller  v,  Mohn,  37  W.  Va. 
507;  Lynch  v,  Herrig,  32  Mont.  267; 
Lord  V,  Reed,  254  111.  358;  Metro- 
politan Bank  ».  Perry,  259  III.  183; 
Musselman  v,  Myers,  240  Pa.  5;  Coons 
0.  Coons,  106  Va.  580;  Phillips  v,  Phil- 
lips,  81  N.  J.  Eq.  459. 

>  Haney  o.  Legg,  129  Ala.  619. 

>Hill  on  Trustees,  93,  94.  See 
Hoar  V.  Hoar,  48  Hun,  314. 

*  Leggctt  V,  Dubois,  5  Paige,  114; 
Hubbard  v,  Goodwin,  3  I^gh,  492; 
Perry  on  Trusts,  §  131 ;  Sugden  V. 
and  P.  701;  Zundell  v,  Gess,  73  Tex. 
144. 

*  Ford  ».  Lewis,  10  B.  Mon.  127; 
Proseus  v,  Mclntyre,  5  Barb.  425; 
Baldwin  v,  CampBeld,  4  Hals.  Ch. 
891;  Sell  v.  West,  125  Mo.  621;  Hard- 
ware Co.  ».  Horn,  146  Mo,  129. 

^  Guthrie  v.  Gardner,  19  Wend.  414; 
Kimmel  v.  McRight,  2  Pa.  38;  Hill  on 
Trustees,  164  (4th  Am.  ed.);  Kline  v. 
McDonnell,  62  Hun,  Hi. 
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83.  Parol  evidence  admissible. 

It  must  be  remembered  that  the  trusts  now  imder  consid- 
eration rest  upon  presumption  merely,  and  that  this  presump- 
tion is  not  one  juris  et  de  jure,  but  of  fact  merely,  and  open 
to  rebuttal.  All  the  facts  and  circumstances  attendant  upon 
the  transaction  may  be  proved  for  the  purpose  of  showing 
what  the  intention  of  the  parties  really  was;  *  as  that  the 
nominal  purchaser  was  the  real  beneficiary,  that  the  pre- 
tended owner  was  of  such  mean  circumstances  as  to  make  it 
impossible  for  him  to  have  been  the  purchaser,^  that  the 
purchase-money  was  advanced  by  the  party  paying  it  as  a 
loan  to  the  party  in  whose  name  the  legal  title  was  taken,  and 
not  for  the  purpose  of  acquiring  the  ownership  himself,  and 
the  like.  Hence,  it  is  well  settled  that  parol  evidence  is 
admissible  both  to  create  and  to  rebut  the  presumption  of  a 
resulting  trust.'  Parol  evidence  is  admissible  to  establish  a 
trust  in  contradiction  of  the  terms  of  a  deed;  *  and  even  (it  is 
now  held)  after  the  death  of  the  nominal  purchaser.^ 


*  Byers  v,  Danley,  2  Ark.  88;  Zim- 
merman V.  Barber,  176  Pa.  1;  Harris 
V.  Elliott,  45  W.  Va.  245;  Lutz  v. 
Matthews,  37  Pa.  Sup.  354. 

» WiUis  ».  Willis,  2  Atk.  71;  Sugd. 
V.  and  P.  702  (8th  Am.  ed.);  Farrell 
».  Lloyd,  69  Pa.  247;  Bush  v,  Stanley, 
122  111.  406;  though  see  Balbec  v, 
Donaldson,  2  Gr.  Gas.  459;  Kline  v, 
Ragland,  47  Ark.  Ill;  Salisbury  p, 
Clarke,  61  Vt.  453. 

'Boyd  V,  McLean,  1  Johns.  Gh. 
582;  Kendall  v.  Mann,  11  Allen,  15; 
Bkxlgett  V.  Hildreth,  103  Mass.  487; 
Cooley  V.  Gooley,  172  Mass.  476;  De- 
Peyster  v.  Gould,  3  N.  J.  £q.  480; 
Swinbume  p.  Swinburne,  28  N.  Y. 
568;  Jackman  o.  Ringland,  4  W.  <&  S. 
149;  Myers  v.  Myers,  25  Pa.  100; 
Livermore  v,  Aldrich,  5  Gush.  431; 
Hollis  p.  Hayes,  1  Md.  Gh.  479;  Dry- 
d^  V,  Han  way,  31  Md.  254;  Bank 
of  United  States  v,  Garrington,  7 
Leigh,  566;  McGuire  v.  McGowen,  4 
Dees.  486;  linnel  v.  Hudson,  59  S.  G. 


283;  Letcher  v.  Letcher,  4  J.  J. 
Marsh.  593;  Paris  v.  Dunn,  7  Bush, 
276;  Greed  v.  Lancaster  Bank,  1 
Ohio  St.  1;  Lewis  v.  White,  16  Ohio  St. 
444;  Elliott  v,  Armstrong,  2  Blackf. 
198;  Sandford  «.  Weeden,  2  Heisk.  71. 
See  Shelby  v.  Tardy,  84  Ala.  327; 
Hudson  ».  White,  17  R.  I.  519;  Booth 
V.  Lenox,  45  Fla.  191;  Montgomery 
V.  Montgomery,  2  Hawaii,  563;  Berry 
V.  French,  24  Golo.  App.  519;  Herri- 
ford  V.  Herriford,  78  Wash.  429;  Lord 
V,  Reed,  254  III.  350;  Larisey  v. 
Larisey,  93  S.  G.  450. 

*  Buck  V,  Pike,  2  Fairfield,  9;  Page 
V.  Page,  8  N.  H.  187;  Pinney  v.  Fel- 
lows, 15  Vt.  525;  Peabody  v.  Tarbell, 
2  Gush.  232;  note  to  Dyer  v.  Dyer, 
1  Lead.  Gas.  Eq.  ^213;  Neyland  v. 
Bendy,  69  Tex.  711;  Howard  v, 
Howard,  52  Kan.  469. 

•  Boyd  V.  McLean,  1  Johns.  Gh. 
582;  McCaramon  v.  Petti tt,  3  Sneed, 
242;  Fausler  v.  Jones,  7  Ind.  277; 
Williams  v,  Hollingsworth,  1  Strob. 
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Parol  evidence  is  also  admissible  against  the  answer  of  the 
nominal  purchaser,  although  the  testimony  to  establish  a 
trust  in  such  a  case  must  be  very  strong.^ 

To  establish  a  trust  by  parol,  the  evidence  must  be  full, 
clear,  and  convincing;  ^  though  the  application  of  this  rule 
will,  of  course,  be  modified  by  circumstances.' 

Where  the  purchase-money  is  paid  by  one  man,  and  the 
title  taken  in  the  name  of  another  for  fraudulent  purposes, 
e.  g.j  in  order  to  defeat  or  delay  creditors,  equity  (as  already 
stated)  will  not  assist  the  perpetrator  of  the  fraud,  and  con- 
sequently will  decline  to  enforce  the  trust  which  would  other- 
wise result,  were  the  transaction  a  bona  fide  one,  for  his  ben- 
efit.* This  is  only  the  application  of  the  maxim  that  he  who 
comes  into  equity  must  do  so  with  clean  hands;  as  will  be 


Eq.  103;  Perry  on  Trusts,  §138; 
Richardson  o.  Taylor,  45  Ark.  472. 

^Boyd  v.  McLean,  1  Johns.  Ch. 
682;  Page  v.  Page,  8  N.  H.  187; 
Moore  v.  Moore,  38  N.  H.  382;  El- 
liott V.  Armstrong,  2  Blackf.  199; 
Jenison  v.  Graves,  2  Blackf.  441; 
Blair  v.  Bass,  4  Blackf.  540;  Snelling 
V.  Utterback,  1  Bibb,  609;  Larkins  v, 
Rhodes,  5  Porter,  196;  Enos  v. 
Hunter,  4  Gilman,  211;  Smith  v. 
Sackett,  5  GUman,  544;  Hill  on  Trus- 
tees (4th  ed.),  133. 

'Baker  ».  Vining,  30  Me.  127; 
Boyd  t;.  McLean,  1  Johns.  Ch.  582; 
Lloyd  V.  Lynch,  28  Pa.  419;  Bennett 
V.  Fulmer,  49  Pa.  155;  Farrell  v. 
Lloyd,  69  Pa.  247;  Beringer  o.  Lutz, 
179  Pa.  1;  Bowen  ».  Haupt,  192  Pa. 
406;  Fidelity,  etc.,  Co.  v.  Moore,  194 
Pa.  617;  Haupt  v.  Unger,  222  Pa.  439; 
Faringer  v,  Ramsay,  2  Md.  365;  Jeni- 
son v.  Graves,  2  Blackf.  440;  Holder 
i;.  Nunnelly,  2  Cold.  288;  White  v, 
Sheldon,  4  Nev.  280;  Frederick  v. 
Haas,  5  Nev.  389;  Woodside  v.  Hewel, 
109  Cal.  481;  Greer  v.  Baughman, 
13  Md.  257;  Phelps  v.  Seely,  22 
Gratt.  589;  Kendall  v.  Mann,  11 
Allen,    15;   Olive   t;.    Dougherty,   3 


Green  (la.),  371;  Miller  v.  Stokely, 
5  Ohio  St.  194;  Tunnaid  ».  Littell, 
23  N.  J.  Eq.  267;  Parmlee  ».  Sloan, 
37  Ind.  482;  Loften  v,  Sterrett,  23 
Fla.  565;  Smith  ».  Turley,  32  W.  Va. 
14;   Oregon   Lumber  Co.   v.   Jones, 
36  Oreg.  80;  Rice  t;.  Rigby,  7  Idaho, 
115;  Doane  v,  Dunham,  64  Neb.  135; 
Carter  v.  Carter,  14  N.  D.  66;  Johns 
V,  Carroll,  107  Md.  437;  Boughman 
V,  Boughman,  69  Ohio  St.  273;  Dol- 
lar Savings  Fund  v.  Union  Trust  Co. 
223  Pa.  286;  Gillette  v,  Plimpton 
253  lU.  147;  Lord  ».  Reed,  254  lU 
359;  Keith  v.  Wheeler,  105  Ark.  323 
Fagan   v.   Troutman,   25   Colo.   A 
251;  Waddle  v.  Frazier,  245  Mo.  406 
Easter    &.    Easter,    246    Mo.    409 
Schmidt  v.  Scanlan,  32  S.  D.  612 
Croup  V,  De  Moss,  78  Wash.  128 
Herriford    v,    Herriford,    78    Wash. 
429. 

>  Snell  V,  Elan,  2  Heisk.  82. 

^  Baldwin  v.  Campfield,  4  Halst. 
Ch.  891;  Vanzant  v,  Davies,  6  Ohio 
St.  52;  Murphy  v.  Hubert,  16  Pa.  50; 
Brantley  v.  West,  27  Ala.  542.  See, 
also,  Leggett  v»  Dubois,  5  Paige,  114; 
Philips  V.  Crammond,  2  Wash.  C.  C. 
441;  Alsworth  v,  Cordtz,  31  Miss.  32. 
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found  more  fully  explained  hereafter  under  the  head  of 
Frauds.^ 

84.  Advancements. 

An  exception  to  the  general  doctrine  of  resulting  trusts  oc- 
curs in  the  case  of  advancements. 

Advancement  is  a  term  which  has,  in  law,  several  mean- 
ings. Its  signification  in  the  present  connection  is  a  gift 
from  a  parent  to  a  child,  which  is  supposed  to  be  intended 
when  the  purchase-money  is  paid  by  the  parent,  and  the 
conveyance  is  taken  in  the  name  of  the  child.  The  ordinary 
presumption  of  a  resulting  trust,  already  described,  is  in 
such  a  case  rebutted  by  the  supposed  intention  to  benefit 
the  child;  and  instead  of  the  latter  holding  as  trustee  for 
the  parent,  he  will  be  construed  to  take  beneficially  by  ad- 
vancement.^ Dyer  v.  Dyer,  already  cited,'  is  an  authority 
upon  this  particular  branch  of  the  law  of  resulting  trusts. 
In  that  case  copyhold  premises  were  granted  to  Simon  Dyer 
and  Mary  his  wife,  and  his  son  William,  to  take  in  succession 
for  their  lives,  and  to  the  longest  liver  of  them,  the  purchase- 
money  having  been  paid  by  the  father.  The  wife  died,  and 
then  the  father,  leaving  surviving  him  William  and  another 
son,  to  whom  he  had  devised  the  copyhold  estate.  Upon 
a  bill  filed  by  this  younger  son  against  his  brother  William, 
it  was  held  that  the  latter  could  not  be  treated  as  a  trustee 
of  the  legal  title  for  the  benefit  of  the  father's  devisee,  but 
that  he  took  beneficially  by  way  of  advancement;  and  the 
bill  was  dismissed. 

The  doctrine  of  advancement  is  firmly  established  in  the 
United  States  as  well  as  in  England;  and  the  general  rule 
may  be  stated  to  be  that  a  purchase  in  the  name  of  a  child 
will  be  regarded  prima  fade  as  an  advancement,  and  not  as 

^  Po8t,  S  208,  and  authoritiee  cited,  under  consideration,  is  in  accordance 

*A8  the  geno-al  doctrine  of  re-  with  the  legal  principle  that  where 

suiting  trusts  is  analogous  to   the  there  is  a  feoffment  from  a  father  to 

common-law  rule  that  where  there  is  a  son,   the   consideration  of   blood 

a   feoffment    without    consideration  would   settle   the   use   on   the  son. 

the  use  results  to  the  feofifer,  so  the  Grey  v.  Grey,  2  Swans.  598. 
exception  as  to  advancements,  now         '  AnUf  p.  146,  n.  2. 
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a  resulting  trust  for  the  father.^  The  rule  applies  to  other 
relations  than  those  of  father  and  child.  A  purchase  by  any- 
one in  the  name  of  another  to  whom  the  purchaser  stauds  m 
loco  parentis  will  be  treated  as  an  advancement.  Thus  the 
rule  has  been  held  to  apply  to  grandfather  and  grandchild;  ^ 
to  mother  and  daughter  or  son; '  to  husband  and  wife;  *  to 
a  purchase  in  the  name  of  a  son-in-law;  ^  and  to  a  deceased 
son's  widow,®  and,  in  short,  to  a  purchase  in  the  name  of 
anyone  to  whom  the  party  paying  the  consideration-money 
stands  in  loco  parentis  J  A  purchase  in  the  name  of  a  brother 
will  not  be  considered  as  an  advancement,®  imless  the  pur- 


»Page  V.  Page,  8  N.  H.  187; 
DcnaisoQ  v,  Goehring,  7  Pa.  180, 
note;  Wheeler  v.  Kidder,  106  Pa. 
273;  Kern  t;.  Howell,  180  Pa.  315; 
Taylor  v.  James,  4  Dess.  1;  Douglass 
V.  Brice,  4  Rich.  Eq.  322;  Astreen  v. 
Flanagan,  3  Edw.  Ch.  279;  Partridge 
V.  Havens,  10  Paige  Ch.  618;  Wei- 
ton  V,  Divine,  20  Barb.  9;  Doyle  v. 
Sleeper,  1  Dana,  536;  Taylor  v.  Tay- 
lor, 4  Gilm.  303;  Cartwright  v.  Wise, 
14  III.  417;  Shepherd  ».  White,  10 
Tex.  72;  Alexander  v,  Warram,  17 
Mo.  236;  Baker  v.  Leathers,  3  Ind. 
558;  Gulp  v.  Price,  107  Iowa,  133; 
Long  V,  King,  117  Ala.  423;  Hallen- 
back  V.  Rogers,  57  N.  J.  Eq.  199; 
Spitler  V.  Kaeding,  133  Cal.  500; 
Goodwin  w.  Parnell,  69  Ark.  629; 
Perry  on  Trusts,  §§  143  el  seq.;  Hill 
on  Trustees,  97  et  aeq.;  Hoon  i;.  Hoon, 
126  la.  391;  Ferguson  ».  Booth,  128 
Tenn.  267. 

*Ebrand  t>.  Dancer,  1  Coll.  Ch. 
265  n. 

» Murphy  v.  Nathans,  46  Pa.  508; 
Euans  v.  Curtis,  190  111.  197;  Sayre 
V.  Hughes,  L.  R.  5  Eq.  376;  though 
see  In  re  de  Visme,  2  DeG.,  J.  &  Sm. 
17;  Bennet  v.  Bennet,  L.  R.  10  Ch.  D. 
474  (per  Sir  G.  Jessel);  Cooley  v. 
Cooley,  172  Mass.  476. 

<  Guthrie  v,  Gardner,  19  Wend.  414; 
Whitten  v.  Whitten,  3  Gush.   194; 


Viers  v.  Viers,  175  Mo.  444;  Kline  v, 
Ragland,  47  Ark.  Ill;  Whitley  v. 
Ogle,  47  N.  J.  Eq.  67;  Johnson 
t;.  Johnson,  96  Md.  144;  Fatheree  t^. 
Fletcher,  31  Miss.  265;  Cotton  v. 
Woods,  25  la.  43;  Kline's  Appeal,  39 
Pa.  463;  Light  v.  Zeller,  144  Pa.  582; 
Davis  V.  Davis,  18  Col.  66;  Long  t;. 
McKay,  84  Me.  199;  Deck  v,  Tabler, 
41  W.  Va.  332;  Curd  v.  Brown,  148 
Mo.  82;  Woodward  v.  Woodward,  148 
Mo.  241;  Hamilton  v,  Hubbard,  134 
Cal.  603;  Crumrine  f.  Crumrine,  50 
W.  Va.  226;  Rowe  v,  Johnson,  33 
Col.  469;  Van  Etten  v.  Bank,  79 
Neb.  632;  Deuter  v.  Deuter,  214  111. 
308;  MuUong  v.  Schneider,  155  Iowa, 
15;  Fagan  v.  Troutman,  25  Colo.  A. 
251;  Bachseits  v.  Leichtweis,  256 
111.  357;  Clester  v.  Clester,  90  Kan. 
638;  McGee  v.  McGee,  81  N.  J.  Eq. 
190;  Ferguson  ».  Booth,  128  Tenn. 
259. 

*  Baker  v.  Leathers,  3  Ind.  558; 
see  Batstone  v.  Salter,  L.  R.  10  Ch. 
431;  Richardson  o.  Seevers,  84  Va. 
259. 

«Hie8ter  v.  Hiester,  228  Pa.  102. 

'See  Jackson  v.  Feller,  2  Wend. 
465;  Roberts's  Appeal,  85  Pa.  84; 
Harris  v.  Elliott,  45  W.  Va.  245; 
Keith  0.  Wheeler,  105  Ark.  323. 

*  Edwards  v.  Edwards,  39  Pa. 
377. 
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chaser  stands  in  loco  parentis  towards  his  brother.^  And 
where  land  is  purchased  with  the  money  of  a  wife  and  title 
taken  in  the  name  of  the  husband^  there  will  be  no  presump- 
tion of  a  gift  to  the  husband.  A  resulting  trust  in  favor  of 
the  wife  wiU  be  implied.^ 

It  seems  to  be  doubtful  whether  a  purchase  in  the  name  of 
an  illegitimate  child  is  to  be  treated  as  an  advancement; 
although  the  weight  of  authority  is  in  favor  of  so  treat- 
ing it.' 

Where  money  is  advanced  by  a  son  and  the  title  taken  in 
the  name  of  the  father,  the  presumption  wiU  be  in  favor  of  a 
residting  trust,  and  not  an  advancement,^  and  where  land 
was  conveyed  to  a  husband,  the  father  of  the  wife  paying  the 
purchas^money  and  declaring  it  to  be  the  advancement,  it 
was  held  that  a  trust  resulted  in  favor  of  the  wife.^ 

Whether  a  purchase  made  by  a  father  in  the  join*  names  of 
himself  and  son  will  be  considered  as  an  advancement  has 
been  a  doubtful  question;  but  the  more  recent  authorities 
are  in  favor  of  considering  it  an  advancement.^ 

The  presumption  of  advancement  being,  as  Chief  Justice 
Eyre  said  in  Dyer  v.  Dyer,  a  mere  circumstance  of  evidence, 
may  be  rebutted  by  other  evidence  or  other  presumptions 
tending  to  show  an  intention  that  the  child  was  to  hold  as 


^FcxTTeet  v,  Forrest,  34  L.  J.  Ch. 
428. 

*  Kline  p.  Ragland,  47  Ark.  115; 
Cunningfaam  v.  Bell,  83  N.  C.  328; 
Thomas  v.  Standiford,  49  Md.  181; 
Loften  0.  Witboard,  92  111.  461;  Moss 
9.  Mo83,  95  111.  449;  Catherwood  v. 
Watson,  65  Ind.  576;  Berry  o.  Wied- 
man,  40  W.  Va.  36;  Cflurter  v,  Becker, 
69  Kan.  524.  And  see  Corr's  Appeal, 
62  Conn.  403,  where  a  trust  was  en- 
forced against  the  estate  of  the  wife 
in  favor  of  the  husband;  Wright  i^. 
Wright,  242  111.  78;  Ross  v.  Hendrbc, 
110  N.  C.  404;  Fagan  v,  Troutman, 
25  Colo.  A.  251;  Graham  v.  Wilson, 
168  Mo.  A.  185. 

*Beckford    v.    Beckford,    Lofift's 


Reps.  490;  Soar  v.  Foster,  4  K.  <&  J. 
152;  Tucker  v.  Burrow,  2  Hem.  &  M. 
515;  Ehxxi  v.  Cochran,  59  S.  C.  467. 

*  Howell  V.  Howell,  2  McCart.  75; 
Champlin  v.  Champlin,  136  111.  309; 
O'NeiU  ».  O'Neill,  227  Pa.  334;  Hynds 
V.  Hynds,  253  Mo.  21;  Contra:  El- 
liott V.  Merchants'  Bank,  21  Cal.  App. 
536. 

sPeiffer  v.  Lytic,  58  Pa.  386;  but 
see  Richardson  v.  Seevers,  84  Va.  259; 
and  Wacker  v.  Wacker,  147  Mo.  246, 
where  the  evidence  was  held  insuffi- 
cient to  establish  a  resulting  trust 
for  the  daughter. 

•Grey  ».   Grey,  2  Swanst.   599; 

Williams  v.  Williams,  32  Beav.  370; 

.Sugd.  V.  and  P.  704  (8th  Am.  ed.). 
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a  trustee.^  Thus  the  relation  of  solicitor  and  client  has  been 
held  to  prevent  the  presumption  of  an  advancement  which 
would  otherwise  have  arisen,*  and  where  the  deed  is  taken 
in  the  name  of  a  wife  for  the  purpose  of  defrauding  the  hus- 
band's creditors,  a  trust  will  result  to  the  husband  so  as  to 
make  the  property  liable  to  his  debts.  • 

86.  Trusts  of  this  kind  abolished  in  certain  states. 

It  remains  to  be  noticed  that  resulting  trusts  of  the  kind 
now  under  discussion  have  been  abolished  in  certain  states 
of  the  Union  by  statute.  Such  is  the  case  in  New  York,* 
Michigan,*  and  Wisconsin.*  So,  also,  in  Indiana,  Kentucky, 
Kansas,  and  Minnesota.^  But  an  exception  is  made  in 
cases  where  the  title  is  taken  in  the  name  of  the  nominal 
purchaser  without  the  knowledge  of  the  real  purchaser.* 


86.  Purchases  by  Trustees  with  Trust  Funds: 
Trust  Funds. 
The  second  class  of  resulting  trusts  is  where  a  trustee  or 


iSh^herd  v.  White,  10  Tex.  72; 
Proseiis  V.  Mclntyre,  5  Barb.  425; 
Butler  V.  Insurance  Co.,  14  Ala.  777; 
Cotton  0.  Woods,  25  la.  43;  Hodgson 
V.  Macy,  8  Ind.  121;  McClintock  v. 
Loifiseau,  31  W.  Va.  865;  Bruce  v. 
Slemp,  82  Va.  352;  Cooley  ».  Cooley, 
172  Mass.  476;  Bickford  v.  Est.  of 
Bickford,  68  Vt.  525;  Gulp  v.  Price, 
107  la.  133;  Brennaman  v.  Schell,  212 
111.  356;  lAhey  v.  Broderick,  72  N.  H. 
180;  Thomas  v,  Thomas,  79  N.  J.  £q. 
461;  Wilder  v.  WUder,  138  Ga.  573. 

<  Garrett  v.  WUkinson,  2  DeG.  & 
Sm.  244.  See,  also,  Wallace  v.  Bow- 
ens,  28  Vt.  638;  Dudley  v.  Bosworth, 

10  Humph.  12;.  Jackson  v.  Matsdorf, 

11  John.  91;  Taylor  v.  Taylor,  4 
Gilm.  303.  See,  in  this  connection, 
In  re  Whitehouse,  37  Oh.  D.  685, 
where  a  father  became,  jointly  with 
his  son,  the  maker  of  certain  promis- 
sory notes  given  in  part  payment  of 
real  estate  oonveyed  to  the  son,  and 


where  it  was  held  that  the  notes  un- 
paid at  the  date  of  the  father's  death 
were  not  to  be  treated  as  an  ad- 
vancement. 

>  Belford  v.  Crane,  16  N.  J.  Eq.  265; 
post,  Part  II.,  Chap.  II. 

<  Weigert  v.  Schlesinger,  150  N.  Y. 
App.  Div.  765;  Leary  v.  Corvin,  181 
N.  Y.  222. 

•Crane  p.  Read,  172  Mich.  642 
Beidler  v.  City  Bank,  172  Mich.  381 

•  Friedrich  v.  Huth,  155  Wis.  196 
»Toney    v.    Wendling,    138    Ind 

228;  Durfee  p.  Pavitt,  14  Minn.  424 
Smith  V.  Smith,  121  S.  W.  1002  (Ky.); 
Lyons  v.  Berlau,  67  Kan.  426;  Stett 
f^.  Lumber  Co.,  96  Minn.  27. 

•  McCreary  v,  McCreary,  90  Mich. 
478;  Woerz  v,  Rademacher,  120  N.  Y. 
62;  Young  v.  Allen,  207  Fed.  318; 
MiUer  v,  McLin,  147  Ky.  248;  Scott 
0.  Dilley,  53  Ind.  A.  100;  Friedrich 
9.  Huth,  155  Wis.  196. 
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other  fiduciary  purchases  property  with  trust  funds  and 
takes  the  title  in  his  own  name.  In  such  a  case  a  trust  will 
result  by  operation  of  law  for  the  benefit  of  the  trust  estate, 
as  the  trustee  will  be  presumed  to  have  intended  that  the 
purchase  should  enure  to  the  benefit  of  the  estate.  Trust 
funds  may  in  this  way  be  followed  into  any  property  into 
which  they  have  been  invested  or  converted  by  the  trustee; 
and  this  is  constantly  done  by  the  courts  for  the  benefit  and 
redress  of  injiured  cestuis  que  trusterU.^ 

The  rule  above  stated  applies  to  purchases  by  a  trustee,* 
by  a  partner,'  an  agent  appointed  to  buy,^  or  trustees  of  a 
corporation,^  or  an  executor  or  administrator,^  or  a  commit- 
tee of  a  lunatic,^  or  a  guardian,^  or  a  husband  purchasing 
with  avails  of  his  wife's  separate  estate,*  or  a  mortgagor.^® 

^  Perry  on  Trusts,  §  127;  Atkinson     also,   Hutchinson  0.  Hutchinson,  4 


9.  Ward,  47  Ark.  533;  Third  Nat. 
Bank  of  St.  Paul  v.  Stillw.  Gas  Co., 
36  Minn.  75;  Maher  v,  Aldrich,  205 
111.  242;  Heintz  v.  Dennis,  216  III 
487;  Taber  v.  Bailey,  22  Cal.  App. 
617;  Bevans  v.  Murray,  251  III.  622; 
Harrison  v.  Tiemey,  254  111.  271. 

'Oliver  v,  Piatt,  3  How.  401; 
Harrisburg  Bank  v.  Tyler,  3  W.  & 
8.  373;  Martin  v.  Greer,  1  Geo. 
Dec.  118;  Moffit  v,  McDonald,  11 
Humph.  457;  Day  v.  Roth,  18  N.  Y. 
448;  Lathrop  v.  Gilbert,  10  N.  J.  Eq. 
345;  Pugh  0.  Pugh,  9  Ind.  132;  Good- 
man 0.  Smith,  94  Ndb.  227;  Gale  9. 
Harby,  20  Fla.  171. 

'  Philips  0.  Crammond,  2  Wash.  C. 
C.  441;  Piatt  0.  Oliver,  2  McLean, 
267;  3  How.  401;  Riddle  v.  White- 
hill,  135  U.  S.  634;  King  v.  Hamil- 
ton,  16  111.  190;  Coder  v.  Huling, 
27  Pa.  84;  Baldwin  v.  Johnson,  Saxt 
441;  Edgar  v,  Donnally,  2  Munf.  387; 
Pugh  V.  Gurrie,  5  Ala.  446;  Crone  o. 
Crone,  180  111.  599;  Case  0.  Seger,  4 
Wash.  492. 

*  Church  V.  Sterling,  16  Conn.  388; 
Eshleman  0.  Lewis,  49  Pa.  415.    See, 


Des.  77;  Follansbe  v.  Kilbreth,  17 
111.  522;  Chastain  v.  Smith,  30  Ga.  96; 
Wihier  v.  Ruckner,  112  Ala.  360. 

'Methodist  Church  v.  Wood,  5 
Hamm.  283;  Palmetto  Lumber  Co.  v, 
Risley,  25  S.  C.  309. 

^Claussen  0.  La  Frans,  1  Clarke, 
226;  McCrory  0.  Foster,  1  Clarke, 
271;  Wallace  0.  Duffield,  2  S.  &  R. 
521;  Harper  0.  Archer,  28  Miss.  212; 
Phillips  0.  Overfield,  100  Mo.  466; 
Zunkel  0.  Colson,  109  Iowa,  695. 

'  Reid  0.  Fitch,  11  Barb.  399. 

*Caplinger  0.  Stokes,  Meigs,  175; 
Bancroft  0.  Consen,  13  Allen,  50; 
Johnson  0.  Dougherty,  18  N.  J.  Eq. 
406;  Durling  0.  Hammer,  20  N,  J. 
Eq.  220;  Turner  0.  Petigrew,  6 
Humph.  438;  Shelton  0.  Lewis,  27 
Ark.  190;  Schlaefer  0.  Corson,  52 
Barb.  510;  Alspaugh  0.  Adams,  80 
Ga.  345;  Hughes  0.  White,  117  Ind. 
470;  First  Nat.  Bank  0.  Leech,  207 
HI.  215;  Thompson  0.  Hartline,  105 
Ala.  263;  Pillars  0.  McConnell,  141 
Ind.  670;  Hill  0.  True,  104  Wis.  294. 

*  Methodist  Church  0.  Jaques,  1 
Johns.  Ch.  450;  3  Johns.  Ch.  77;  FiU- 


^  MoLoiren  0.  Brewer,  51  Me.  402. 
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And  the  rule  applies  not  only  to  purchases^  but  to  deposits 
of  money  in  a  bank,  to  assignments,  to  transmissions  to  per- 
sonal representatives,  and  to  all  cases  in  which  the  property 
of  the  beneficiaries  can  be  traced  in  spite  of  any  transmuta- 
tion of  form  or  change  of  possession.^ 

A  resultmg  trust  will  also  arise  when  a  trustee  mixes  trust 
funds  with  his  own,  for  it  will  then  become  the  trustee's 
duty  to  establish  how  much  of  his  own  money  went  to  the 
purchase,  or  the  cestui  que  trust  will  take  the  whole.  This  is 
in  accordance  with  the  usual  rule  upon  the  subject  of  con- 
fusion of  goods.*    It  has  been  doubted,  however,  whether 


man  v.  Divers,  31  Pa.  429;  Marsh  v. 
Marsh,  43  Ala.  677;  Click  v.  Click, 
1  Hdsk.  607;  Sandford  v,  Weeden, 
'2  Heisk.  71;  Miller  v.  Edwards,  7 
Bush,  394;  Resor  v,  Resor,  9  Ind.  347; 
Barron  v.  Barron,  24  Vt.  375;  Prit- 
chard  v.  Wallace,  4  Sneed,  405; 
Wallace  v.  McCuUough,  1  Rich.  £q. 
426;  Dickinson  v.  Codwise,  1  Sandf. 
(Ch.)  214;  Pinney  w.  Fellows,  15  Vt. 
524;  Lathrop  v.  Gilbert,  10  N.  J.  Eq. 
345;  MiUer  v.  Slupsky,  158  Mo.  643; 
Bible  t;.  Marshall,  103  Tenn.  324. 

*  See  Farmers'  and  Mechanics' 
Bank  t>.  King,  57  Pa.  202;  Milligan's 
Appeal,  82  Pa.  389;  Moses  v.  Mur- 
gatroyd,  1  Johns.  Ch.  128;  Kirk- 
patrick  v.  McDonald,  11  Pa.  387; 
Philips  V.  Crammond,  2  W.  C.  C.  R. 
441 ;  Pierce  v,  M'Keehan,  3  W.  &  S. 
280;  Third  Nat.  Bk.  of  St.  Paul  v. 
Stillwater  Gas  Co.,  36  Minn.  75; 
Taylor  ».  Plumer,  3  M.  &  S.  562,  574; 
Pennell  v.  Deffell,  4  DeG.,  M.  &  G. 
389;  Hancock  v.  Smith,  41  Ch.  D.  456; 
story's  Eq.,  §§  1258-1359;  Sheffcr  «. 
Montgomery,  65  Pa.  328;  First  Na- 
tional Bank  v.  Bache,  71  Pa.  213; 
Moore  ».  Williams,  62  Hun,  55; 
Union  Nat.  Bank  v.  Goetz,  138  111. 
127;  Ennor  v.  Hodson,  134  111.  32; 
Carley  v.  Graves,  85  Mich.  483; 
Farmers'  and  Traders'  Bank  v.  Mil- 
ling Co.,  1  So.  Dak.  388;  State  v. 


State  Bank,  42  Neb.  896;  Cushman  v. 
Goodwin,  95  Me.  353;  Tierman's 
Ex'r  V.  Security  B.  &  L.  Ass'n,  152 
Mo.  135;  Teel  o.  Hilton,  21  R.  I.  227; 
Hyland  v.  Roe,  111  Wis.  361;  Lowe 
V.  Jones,  192  Mass.-  94;  City  of  Lin- 
coln V.  Morrison,  64  Neb.  822;  Board 
of  Trustees  V.  Postel,  121  Ky.  67; 
Mathewson  v.  Wakelee,  83  Conn.  75. 
«See  Hill  on  Trustees,  148  (4th 
Am.  ed.),  note;  Frith  u.  Cartkind,  34 
L.  J.  Ch.  301;  Pennell  v,  DcfiFell,  4 
DeG.,  M.  &  G.  372;  Ex  parte  Dale, 
11  Ch.  Div.  772;  In  re  Hallett's  Est., 
13  Ch.  Div.  696.  See,  also,  Comm.  v. 
McAllister,  28  Pa.  480;  McAllister  v. 
Comm.,  30  Pa.  536;  School  v.  Kirwin, 
25  lU.  73;  Kip  v.  Bank  of  N.  Y.,  10 
Johns.  65;  People  v.  City  Bank  of 
Rochester,  96  N.  Y.  32;  Bohle  v.  Has- 
selbroch,  64  N.  J.  Eq.  334;  Tufts 
V.  Latshaw,  172  Mo.  359;  Thompson's 
App.,  22  Pa.  16;  McLarren  v.  Brewer, 
51  Me.  402;  Seaman  v.  Cook,  14  111. 
505;  Russell  v.  Jackson,  10  Hare,  209; 
Hudson  V,  Hawkins,  79  Ga.  274; 
Sherwood  v.  Cent.  Mich.  Savings 
Bank,  103  Mich.  109;  Piano  Manuf. 
Co.  t;.  Auld,  14  S.  Dak.  512;  Hutchin- 
son V,  Bank,  145  Ala.  196;  Yellow- 
stone Co.  V.  Savings  Bank,  46  Mont. 
439;  Waddell  v.  Waddell,  36  Utah, 
435;  Primeau  v.  Granfield,  184  Fed. 
482. 
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the  cestui  que  trust  in  such  cases  has  anything  more  than  a 
Ken  on  the  property  to  the  extent  of  the  money  belonging 
to  the  trust  estate;  ^  but  the  general  rule  in  America  is  in 
favor  of  a  resulting  trust.^ 

Whether,  therefore,  the  property  into  which  trust  funds 
are  sought  to  be  traced  has  been  wholly  acquired,  or  whether 
it  has  been  in  part  only  bought  by  such  funds,  the  rule  is 
the  same,  and  trust  funds  may  be  followed  and  the  property 
stamped,  wholly  or  partially,  with  the  trust.  The  leading 
case  upon  the  subject  of  following  trust  funds  is,  perhaps, 
Hallett's  Estate  already  cited.'  There  Hallett,  a  solicitor, 
held  for  one  Mrs.  Cottrell  some  Russian  bonds,  the  interest 
of  which  he  collected.  He  improperly  sold  the  bonds,  and 
put  the  money  into  his  general  account  at  his  bankers.  The 
sum  thus  deposited  was  £2200.  Subsequently,  Hallett  paid 
into  his  account  at  his  bankers  other  moneys  of  his  own, 
increasing  his  balance  to  £3000.  He  died.  It  was  held  that 
the  proceeds  of  Mrs.  Cottrell's  bonds  could  be  followed,  and 
could  be  charged  upon  the  £3000  which  stood  to  Hallett's 
credit  at  his  bankers  at  the  date  of  his  death.  The  language 
of  Sir  George  Jessel,  M.  R.,  in  this  case,  furnishes  a  striking 
statement  of  the  principles  upon  which  the  decision  is  based. 
"Supposing,"  he  says,  "the  trust  money  was  1000  sovereigns, 
and  the  trustee  put  them  into  a  bag,  and  by  mistake,  or 
accident,  or  otherwise  dropped  a  sovereign  of  his  own  into 


^  Where  a  definite  portion  of  the 
purchafle-money  is  paid  for  by  trust 
funds,  there  will  be  a  lien  to  the  ex- 
tent of  the  trust  funds  used.  Hum- 
phreys V.  Butler,  51  Ark.  354;  Green 
V,  Green,  56  S.  C.  193.  See  Faulkner 
V.  Hendy,  103  Cal.  15;  Myers  v.  Board 
of  Education,  61  Kan.  87;  Myers  v, 
Myers,  47  W.  Va.  487;  Thum  v. 
Wolstenholme,  21  Utah,  446;  Bank 
V.  Bank,  62  Kan.  788;  Bircher  v. 
Walthcr,  163  Mo.  461;  Hewitt  v. 
Hayes,  205  Mass.  356. 

*  Wallace  v.  Duffield,  2  S.  &  R.  530; 
Wallace  v.  McCuUough,  1  Rich.  Eq. 
426;  Day  v.  Roth,  18  N.  Y.  456; 

11 


Holmes  v,  Gilman,  138  N.  Y.  360  (see, 
however,  Matter  of  Hicks,  170  N.  Y. 
195);  Atkinson  v.  Ward,  47  Ark.  640; 
Hill  on  Trustees,  148  (4th  Am.  ed.), 
note;  Humphreys  ».  Butler,  51  Ark. 
351 ;  Warner  v.  Morse,  149  Mass.  400; 
Zundell  v.  Gcss,  73  Tex.  144;  Shaffer 
V.  Petty,  30  W.  Va.  248;  Bitzer  v, 
Bobo,  39  Minn.  18.  In  England,  see 
contra,  In  re  Pumfrey,  22  Ch.  D.  261. 
See,  also.  In  re  Hallett's  Est.  (supra); 
Schwartz  u.  Gcrhardt,  44  Or.  425. 

« 13  Ch.  D.  696.  See  In  re  Hallett 
&  Co.,  ex  parte  Blane,  [1894|  2  Q.  B. 
237,  where  the  fund  could  not  be  fol- 
lowed. 
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the  bag.  Could  anybody  suppose  that  a  judge  ux  equity 
would  find  any  diiBSculty  in  saying  that  the  cestui  que  trust 
has  a  right  to  take  1000  sovereigns  out  of  the  bag?" 

The  doctrine  of  following  trust  funds  is  well  recognized  in 
America;  and,  indeed,  it  noay  be  truthfidly  said  that  it  has 
kept  quite  abreast,  if  not  in  advance  of  the  English  rule.  The 
case  of  the  Farmers'  and  Mechanics'  Bank  t;.  King  ^  is  partic- 
ularly to  be  noted  as  a  somewhat  early  recognition  of  the 
doctrine,  as  it  was  afterwards  stated  by  Sir  George  Jessel 
in  the  language  already  quoted ;  and  other  and  later  examples 
of  the  same  rule  may  be  found  in  the  decisions  both  of  the 
federal  and  of  state  courts.^  The  case  of  the  Union  Stock 
Yards  Bank  v.  Gillespie  '  not  only  illustrates  the  general  rule, 
but  the  fact,  also,  that  it  extends  to  relations  which  savor 
of  a  fiduciary  character,  although  they  may  not  be  those 
of  trustee  and  cestui  que  trust;  and  the  case  of  the  American 
Sugar  Refining  Co.  v.  Fancher  ^  is  an  example  of  the  way  in 
which  the  same  rule  has  been  applied  in  equity  to  relieve 
against  actual  fraud;  while  a  late  case  in  South  Carolina 
may  be  cited  as  a  further  illustration  of  the  application  of 
Sir  George  Jessel's  remarks.** 

Of  course,  where  the  trust  funds  cannot,  as  a  matter  of 
fact,  be  traced,  the  equitable  title  of  the  cestui  que  trust 
fails.^    The  trust  funds,  to  be  followed,  must  be  traced  to 


» 67  Pa.  202. 

'National  Bank  v,  Ins.  Co.,  104 
U.  S.  54,  where  the  subject  is  dis- 
cussed by  Mr.  Justice  Matthews. 

•  137  U.  S.  411 ;  Comm.  Bank  of  Pa. 
V.  Armstrong,  148  U.  S.  60;  Colum« 
bian  Bank's  Estate,  147  Pa.  422. 
For  cases  in  state  courts,  see  note  1, 
p.  160y  and  note  2,  p.  161,  anU.  See, 
also,  Englar  v.  Ofifutt,  70  Md.  78; 
Continental  Nat.  Bank  v,  Weems,  69 
Tex.  489;  Woodhouse  «.  Grandall, 
197  HI.  104. 

«145  N.  Y.  652.  See  also  Com 
Ex.  Nat.  Bk.  v.  Solicitors'  Tr.  Co., 
188  Pa.  330. 

>  Wulbem  9.  Timmons,  55  S.  C.  466. 


*  Little  0.  Ghadwick,  161  Mass. 
110;  Nonotuck  Silk  Co.  o.  Flanders, 
87  Wis.  237,  overruling  McLeod  P. 
Evans,  66  Wis.  401,  409;  Bradley  v. 
Chcscbrough,  111  Iowa,  126;  Twohy 
Mercantile  Co.  o.  Melbye,  83  Minn. 
394;  Morrison  v.  Lincoln  Savings 
Bank,  67  Neb.  226;  Bishop  v.  Ma- 
honey,  70  Minn.  238;  Ellioott  v.  Kuhl, 
60  N.  J.  Eq.  333;  Biroher  p.  Walther, 
163  Mo.  461;  White  v.  Commercial 
and  Farmers'  Bank,  60  S.  C.  122.  In 
Bank  Commissioners  o.  Security 
Trust  Co.,  70  N.  H.  636,  Little  v. 
Chadwick  was  followed  and  McLeod 
V,  Evans  disapproved.  See  Blake  v. 
State  Savings  Bank,  12  Wash.  619; 
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some  particular  property  or  some  particular  fund  or  account, 
for  if  they  are  singled  with  general  assets,  indiscriminately 
and  with  nothing  to  identify  them,  they  cannot  be  followed.^ 
Resulting  trusts  of  the  second  class  may  be  proved  by 
parol.* 


87.  Conveyance  where  trust  is  not  declared  or  fails. 

The  third  of  the  classes  into  which  resulting  trusts  have 
been  divided  embraces  those  cases  in  which  there  is  a  dis- 
position of  property  upon  trust,  but  no  trust  is  declared,  or 
is  only  partially  declared,  or  wholly  or  partially  fails.  ' '  There 
is  no  equitable  principle  more  firmly  established  than  that 
where  a  voluntary  disposition  of  property  by  deed  or  will  is 
made  to  a  person  as  trustee,  and  the  trust  is  not  declared  at 
all,  or  is  ineffectually  declared,  or  does  not  extend  to  the 
whole  interest  given  to  the  trustee,  or  it  fails  either  wholly 
or  in  part  by  lapse  or  otherwise,  the  interest  so  undisposed 
of  will  be  held  by  the  trustee,  not  for  his  own  benefit,  but  as 
a  resulting  trust  for  the  donor  himself,  or  for  his  heir-at-law 
or  next  of  kin,  according  to  the  nature  of  the  estate."  • 

The  rule  above  stated  applies,  it  will  be  observed,  to  volim- 
tary  dispositions,  and  not  to  those  based  upon  a  valuable 
consideration,^  and  it  is  called  into  operation  in  the  case  of 
wills  more  frequently  than  in  deeds.  The  presumption  of  a 
resulting  trust  is,  indeed,  stronger  in  a  case  of  a  disposition 
of  property  by  conveyance  inter  vivos,  than  in  a  testamentary 
disposition,  which  always  implies  boimty;  ^  but  the  limita- 


Slater  v.  Oriental  Mills,  18  R.  I.  352; 
Ferchen  v.  Aradt,  26  Qreg.  121;  Far- 
well  V.  Kloman,  45  Neb.  424;  GecU 
Nat.  Bank  v.  Thurber,  8  U.  S.  App. 
406;  Jaffa  v.  Weld,  155  App.  Div. 
(N.  Y.)  110;  Moore  v.  Taylor,  251  IlL 
468. 

1  See  Freiberg  0.  Stoddard,  161  Pa. 
250,  aod  the  remarks  of  Rice,  P.  J., 
on  pp.  261  and  263.  Note  also,  City 
of  St.  Paul  V,  Seymour,  71  Minn.  303; 
Ins.  Co.  V.  Caldwell,  59  Kan.  156; 
Paul  0.  Draper,  158  Mo.  107;  Shute  v. 


Hinman,  34  Oreg.  578;  Winston  v. 
Miller,  130  Ala.  250;  Watts  v.  New- 
berry, 107  Va.  233;  Union  Bank  v, 
Goets,  138  111.  127;  Nat.  City  Bank 
9.  Hotchkiss,  231  U.  S.  57. 

*  Lendi  v.  Lench,  10  Ves.  517;  note 
to  Dyer  v.  Dyer,  1  Lead.  Cas.  Eq. 
*215;  Smith  «.  Turley,  32  W.  Va. 
14. 

>  Hill  on  Trustees,  113,  114;  Cas^ 
».  Casey,  161  App.  Div.  (N.  Y.)  427. 

^  Brown  v.  Jones,  1  Atk.  101. 

B  Sklney  v.  SheDy,  10  Ves.  368. 
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tions  of  beneficial  interests  are  usually  more  precise  and  ex- 
haustive in  deeds  than  in  wills,  and  a  case  of  an  interest 
undisposed  of  is  not  therefore  so  likely  to  arise.* 

The  plainest  case  of  a  trust  of  the  kind  now  attempted  to 
be  explained  is  that  in  which  a  gift  is  made  upon  trust,  but 
no  trusts  are  declared.  Of  this  a  striking  example  is  the  case 
of  the  Corporation  of  Gloucester  v.  Wood,^  where  a  testator 
gave  £200,000  to  his  executors  "for  the  purpose  I  have 
before  named,"  but  no  purposes  had  been  named,  and  it 
was  held  that  there  was  a  resulting  trust  in  favor  of  the 
residuary  legatees. 

An  insufficient  declaration  of  trust  will  have  the  same 
effect  as  an  entire  failure  to  declare.' 


88.  Where  the  beneficial  interest  is  not  exhausted. 

A  more  difficult  question  not  infrequently  arises  in  those 
cases  in  which  the  gift  is  made  upon  trusts  which  are  effect- 
ively declared,  but  which  do  not  exhaust  the  entire  beneficial 
interest.  Here,  if  the  intention  is  plain  that  the  donee  is 
not  to  take  the  undisposed  residue  beneficially,  there  will, 
of  course,  be  a  resulting  trust  in  favor  of  the  next  of  kin,  or 
the  heir-at-law,  according  to  the  nature  of  the  property; 
but  the  difficult  point  to  determine  is  whether  the  donee  was 
intended  to  take  the  imdisposed  interest  beneficially.  Many 
authorities  exist  upon  this  point,  and  many  fine  distinctions 
have  been  drawn.  In  Barrs  v.  Fewkes,*  however,  the  result 
of  the  cases  is  thus  stated  by  the  (then)  Vice-Chancellor, 
Wood:  1st,  where  there  is  a  gift  to  A.  to  enable  h\m  to  do 


^  As  an  illustration  of  the  question 
under  a  deed,  see  Smith  v,  Cooke, 
[18911  A.  C.  297,  and  Witt  v.  Carroll, 
37  So.  Car.  388. 

>3  Hare,  141;  1  H.  L.  Cas.  272. 
See,  also,  Schmucker's  Estate  v.  Reel, 
61  Mo.  592,  where  the  subject  is  care- 
fully discussed.  Also  Heidcnheimer 
».  Bauman,  84  Tex.  174,  and  Trinity 
M.  E.  Church  v.  Baker,  91  Md.  539. 

•Hill  on  Trustees,  116;  Moricc  ». 
Bishop  of  Durham,  9  Ves.  399;  10 


Ves.  522.  See,  also,  Tjomax  v.  Ripley, 
3  Sm.  &  Giff.  48;  King  v,  MitcheU, 
8  Pet.  326;  Sheaffcr's  Appeal,  8  Pa. 
38.  See,  however,  Benning  v.  Ben- 
ning's  Ex'rs,  14  B.  Mon.  585. 

« 2  Hem.  &  M.  60.  See,  also,  Ell- 
cock  V.  Mapp,  3  H.  Tj.  Cas.  492;  King 
V.  Denison,  1  V.  &  B.  272;  Williams 
V.  Roberts,  4  Jur.  n.  s.  18;  SheafTer'a 
Appeal,  8  Pa.  38;  Hill  on  TruBtees, 
119. 
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something,  where  he  has  a  choice  whether  he  will  do  it  or 
not,  then  the  gift  is  for  his  own  benefit,  the  motive  why  it  is 
given  to  hun  being  stated;  2d,  where  you  find  the  gift  is 
for  the  general  purposes  of  the  will,  then  the  person  who 
takes  the  estate  cannot  take  the  surplus,  after  satisfying 
the  trust,  for  his  own  benefit;  and  3d,  where  a  charge  is 
created  by  the  will,  the  devisee  takes  the  surplus  for  his  own 
benefit,  no  trust  being  implied. 

Another  instance  of  the  class  of  resulting  trusts  now  under 
consideration  is  that  which  arises  out  of  the  failure  of  a  gift 
by  lapse.  Where,  for  example,  a  testator  declares  a  trust  in 
favor  of  A.,  and  A.  dies  in  the  testator's  lifetime,  the  trustee 
will  hold  the  property  for  the  benefit  of  the  testator's  real 
or  personal  representatives,  according  to  the  nature  of  the 
property.^  So,  too,  where  a  gift  is  void  ab  initio  because  of 
its  violation  of  some  statutory  provision  (e.  g.,  the  statutes 
against  excessive  accumulations),  or  because  of  its  illegal 
purpose,  the  interest  which  is  thus  attempted  to  be  illegally 
created  will  result  for  the  benefit  of  the  heir  or  next  of  kin.* 

A  resulting  trust  of  personalty  will  not,  however,  arise 
where  there  is  a  residuary  clause,  because  that  clause  ordi- 
narily includes  all  interest  not  disposed  of  at  the  time  of 
the  testator's  death.'  Where,  however,  the  interest  which 
fails  constitutes,  or  forms  a  part  of,  the  residuary  estate,  a 
resulting  trust  will  take  place.^ 

It  is  sometimes  difficult  to  determine  for  whose  benefit  the 
resulting  trust  takes  effect, — that  is  to  say,  whether  for  the 
heir  or  next  of  kin.  Thus,  where  real  estate  is  directed  to  be 
sold,  and  the  proceeds  applied  to  certain  purposes,  and  there 
is  a  partial  failure  of  purposes  for  which  the  sale  was  designed, 

*  Hill  on  Trustees,  135,  136;  Ban-  case  in  which  the  court  refused  relief 
croft  V.  Russell,  157  Mass.  47;  Has-  to  the  cesluis  que  trustenl  under  a  re 
kins  V.  Kendall,  158  Mass.  224.  suiting  trust  of  this  sort  on  the  ground 

*  Johnson  v.  Glarkson,  3  Rich.  Eq.  that  the  holder  of  the  legal  title  (a 
305;  Ford  v,  Dangerfield,  8  Rich.  Eq.  municipality)  could  not  adnrunister  a 
95;  Drew  ».  Wakefield,  54  Me.  291;  private  trust.  But  see  posty  §  136, 
Lusk  V.  Lewis,  32  Miss.  297;  St.  Paul's  and  notes. 

Ch.   V.   Att.-Gen.,    164   Mass.    188;  » Woohner's  Est.,  3  Whart.  477. 

Heiskell  v.  Trout,  31  W.  Va.  810.   See  *  Leake  v,  Robinson,  2  Mcriv.  392) 

Franklin's  EsUte,  150  Pa.  437,  for  a      Hill  on  Trustees,  136. 
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a  question  may  arise  whether  the  undisposed  surplus  will  go 
to  the  next  of  kin  in  its  new  condition  of  personalty,  or  to 
the  heir  in  accordance  with  its  original  state.  The  general 
rule  in  England  now  is  that  unless  there  is  a  conversion  out 
and  out  and  for  all  piuposes,  the  heir-at-law  will  take.^  In 
America,  however,  the  rule  is  not  so  strongly  in  favor  of  the 
heir,^  and  where  realty  and  personalty  are  mixed  in  a  common 
fund,  and  there  is  a  partial  failure  of  a  beneficial  interest  by 
lapse,  the  trust  which  results  will  enure  to  the  benefit  of  the 
personal,  and  not  the  real  representative  of  the  testator. 

89.  Exceptions  in  favor  of  charities. 

An  exception  to  the  doctrine  of  resulting  trusts  of  the 
class  now  under  discussion  occurs  in  the  case  of  a  charity. 
It  has  already  been  stated  that  one  of  the  requisites  to  the 
creation  of  a  valid  trust  is  certainty  in  the  object  to  be  ben- 
efited. If  the  object  of  an  ordinary  trust  be  not  defined  with 
sufficient  precision,  the  gift  will  fail,  and  there  will,  of  course, 
be  a  resulting  trust.  But  in  trusts  for  charitable  uses  the 
rule  is  otherwise.  Uncertainty  in  the  object  does  not  nec- 
essarily result  in  a  failure  of  the  gift.  Indeed,  imcertainty 
in  the  object  has  been  said  to  be  a  characteristic  of  a  true 
charitable  use.^ 

Therefore,  where  there  is  a  gift  for  charitable  purposes 
generally,  although  no  particular  purpose  is  declared,  or,  if 
declared,  does  not  exhaust  the  entire  interest,  there  will  be 
no  resulting  trust,  but  the  general  charitable  purpose  will 
be  carried  out  by  the  Court  of  Chancery.* 

The  principle  upon  which  a  Coiu't  of  Chancery  acts  in  thus 
carrying  out  a  general  charitable  intent  is  what  is  known  in 
England  as  the  cy  pres  doctrine — ^in  other  words,  a  doctrine 
by  which  the  charitable  disposition  will  be  effected  as  nearly 
as  may  be.    This  principle  has  not  been  as  much  favored  in 

^  Ackroyd  v.  Smitbflon,  1  Lead.  Cas.  the  trust  is  for  a  particuUxr  charitable 

Eq.  872  (4th  Eng.  ed.).  purpose  only,  and  that  particular  pur- 

*  Hill    on    Trustees,     143;    post,  pose  has  determined,  there  will  be  a 

Part  II.,  Chap.  V.  resulting  trust  for  the  heirs.    Hop- 

>  Infra,  Part  I.,  Chap.  V.  kins  v,  Grimshaw,  165  U.  S.  34!^ 

« Hill  on  Trustees,  128.    But  where  353. 
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the  United  States  as  in  England,  and  the  exception  to  the 
general  rule  as  to  resulting  trusts  is  therefore  not,  perhaps, 
so  broad  as  in  England.  The  subject  will  be  found  noticed 
under  the  head  of  Trusts  for  Charitable  Uses.^  At  present 
it  is  sufficient  to  observe  that  this  exception  does  exist. 

90.  Conveyances  without  consideration. 

The  last  of  the  classes  into  which  resulting  trusts  have  been 
divided  is  where  there  is  a  voluntary  conveyance  without 
any  consideration,  and  it  appears  from  circumstances  that 
the  grantee  was  not  intended  to  take  beneficially.^ 

According  to  the  ancient  doctrine,  where  a  feoffment  was 
made  without  any  consideration,  the  use  resulted  to  the 
feoffor;  and  it  was  formerly  thought  that  the  same  rule 
would  apply  to  voluntary  declarations  of  trust.'  But  the 
true  rule  now  seems  to  be  that  where  the  instrument  is 
perfectly  executed  and  intended  to  operate  at  once,  no  re- 
sulting trust  for  the  grantor  will  arise  from  the  mere  fact 
that  the  transaction  is  a  voluntary  one,  unless  there  are 
other  circumstances  which  tend  to  show  that  the  grantee 
was  not  intended  to  take  beneficially.^  But  very  slight 
evidence  will  suffice  to  warrant  the  implication  of  a  trust 
in  favor  of  the  grantor.^ 


91.  Constructive  Trusts. 

The  second  general  division  of  implied  trusts  is  that  which 
embraces  those  known  as  Constructive  Trusts.  Construc- 
tive trusts  are  those  which  arise  purely  by  construction  of 
equity,  and  are  entirely  independent  of  any  actual  or  pre- 
sumed intention  of  the  parties.  Nor  have  constructive 
trusts,  as  they  are  here  considered,  any  element  of  fraud  in 


^In/ra,  Part  L,  Chap.  V. 

<  Clark  9.  Patterson,  158  Mass.  388. 

'  Hill  on  Trustees,  196. 

*  Souverbye  v,  Arden,  1  Johns.  Ch. 
240;  Rathbun  v.  Rathbun,  6  Barb. 
98;  Fhilbrook  v.  Delano,  29  Me.  410; 
Jackson  o.  Cleveland,  15  Mich.  103; 
Baldwin  v.  Campfield,  4  Hatet.  Ch. 


891;  Hogan  v.  Jaques,  19  N.  J.  Eq. 
126;  Bank  of  United  States  v.  Hous- 
man,  6  Paige  Ch.  526;  Titcomb  o. 
Morrill,  10  Men,  15;  Salisbury  9. 
Clarke,  61  Vt.  453.  See,  however, 
Hogan  V.  Strayhom,  65  N.  C.  279. 

■  Rogers  v,  N.  Y.  and  Tex.  Land 
Co.,  134  N.  Y.  197-214. 
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them.  Equity,  indeed,  as  we  shall  see,  makes  use  of  the 
machinery  of  a  trust  for  the  purpose  of  affording  redress  in 
cases  of  fraud ;  as,  when  a  party  has  acquired  the  legal  title 
to  property  by  unfair  means,  he  will  be  deemed  to  hold  it  in 
trust  for  the  injured  party,  who  may  call  for  a  conveyance 
thereof.^  The  party  guilty  of  the  fraud  is  said,  in  such  cases, 
to  be  a  trustee  ex  maleficio.^  But,  in  such  cases,  the  inter- 
ference of  courts  of  equity  is  called  into  play  by  fraud  as  a 
distinct  head  of  jurisdiction;  and  the  complainant's  right  to 
relief  is  based  upon  that  groimd,  the  defendant  being  treated 
as  a  trustee  merely  for  the  purpose  of  working  out  the  equity 
of  the  complainant.'  Cases  of  this  description,  therefore,  will 
be  considered  under  the  head  of  Fraud.  At  present  we  have 
to  do  with  those  trusts  which  are,  in  the  truest  and  most 
technical  sense,  constructive — those,  namely,  which  arise 
by  pure  implication  of  equity,  and  without  regard  to  the 
intention  of  parties,  or  (necessarily)  the  frustration  of 
fraud. 

92.  Trustee  cannot  acquire  rights  antagonistic  to  cestui 
que  trust 
One  of  the  most  ordinary  trusts  of  this  kind  is  that  which 
grows  out  of  the  rule  of  law  which  forbids  a  trustee,  or  any 
other  person  who  occupies  a  fiduciary  or  quasi-fiduciary 
position,  from  gaining  any  personal  advantage  touching  the 
thing  or  subject  as  to  which  such  fiduciary  position  exists.* 
To  use  the  language  of  a  learned  author,  "wherever  one  per- 
son is  placed  in  such  relation  to  another,  by  the  act  or  con- 
sent of  that  other,  or  the  act  of  a  third  person,  or  of  the  law, 
that  he  becomes  interested  for  him,  or  interested  with  him 
in  any  subject  of  property  or  business,  he  is  prohibited  from 
acquiring  rights  in  that  subject  antagonistic  tQ  the  person 

» Edwards  v.   Culberson,   111   N.  691;  Hoge  v.  Hoge,  1  Watts,  163; 

Car.  342.    And  see  the  language  of  Church    v.    Ruland,    64    Pa.    443; 

the  court  in  Cole  v.  Fickett,  95  Me.  Beegle  v.  Wenta,  55  Pa.  374;  Squire's 

265,  and  in  Lockhart  v.  Leeds,  195  Appeal,  70  Pa.  266;  Jones  v.  Jones, 

U.  S.  436;  Field  v.  Camp,  201  Fed.  140  Cal.  587. 

682.  « Kroll  v.  Coach,  46  Or.  473. 

<  See  Jones  v.  Van  Doren,  130  U.  S.  *  Hill  on  Trustees,  159. 
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with  whose  interest  he  has  become  associated."  *  The 
instance  usually  given  of  this  rule  is  the  renewal  of  a  lease 
by  a  trustee  in  his  own  name  and  with  his  own  funds,  which 
renewal  will,  by  the  equitable  doctrine  now  under  consider- 
ation, enure  to  the  benefit  of  the  cestui  que  trust;  and  the 
leading  authority  upon  the  subject  is  the  case  of  Keech  v. 
Sandford,  otherwise  known  as  the  Rumford  Market  Case.^ 
In  that  case  the  trustee  applied,  in  the  first  instance,  for 
the  renewal  for  the  benefit  of  the  beneficiary,  who  was  an 
infant;  but  the  renewal  was  refused  on  the  ground  that  the 
subject-matter  of  the  lease  being  the  profits  of  a  market, 
there  could  be  no  distress,  and  the  lessee's  remedy  must  be 
on  the  covenant  alone,  by  which  the  infant  could  not  be 
bound.  The  trustee  then  renewed  for  himself;  and  it  was 
held,  on  bill  filed,  that  he  must  still  be  regarded  as  a  trustee 
of  the  lease  for  the  benefit  of  the  infant.  The  general  doc- 
trine of  this  case  is  well  established  in  the  United  States,^ 
and  was  thus  expressed  in  a  recent  case:  "There  is  a  reason- 
able expectancy  attending  a  lease  of  land  that  the  tenant 
holding  possession  under  it  will  be  able  to  renew  the  lease 
at  its  expiration,  which  expectancy  is  under  some  circum- 
stances recognized  as  a  valuable  property  right,  though  the 
tenant  may  have  no  way  of  enforcing  renewal.    Equity  will 

^  American  note  to  Kcoch  v.  Sand-  2  Johns.  Ch.  30;  Davouc  u.  Fanning, 

ford,  1  Lead.  Gas.  in  Eq.  62  (4th  Am.  2   Johns.   Ch.   252;    Van    Hornc   v. 

ed.);  StaatB  v.  Bergen,  17  N.  J.  Eq.  Fonda,  5  Johns.  Ch.  409;  Evcrtson 

297;  Ashuelot  Railroad  Co.  v.  Elliot,  v.  Tappen,  5  Johns.  Ch.  514;  Wilson 

57  N.  H.  397.    See  Chicago  Hansom  v.  Troup,  2  Cowen,  195;  Butler  v. 

Cab  Co.  V.  Yerkes,  141  111.  320,  and  Hicks,  11  Sm.  &  Marsh.  78;  Mathews 

Trice  v.  Comstock,   121   Fed.  620;  v.   Dragaud,   3   Dess.   25;   Irwin   v. 

Noble  V.  Noble,  255  111.  629;  Roli-  Harris,  6  Ired.   Eq.   221;  Clark   v. 

katis  V.  Lovett,  213  Mass.  545;  Ne-  Cantwell,    3    Head,    202;    Hcagcr's 

bniska  Power  Co.  v.  Koenig,  93  Neb.  Ex'rs,  15  S.  <&  R.  65;  Galbraith  v, 

68;   Drucklieb  v.  Harris,  84  Misc.  Elder,  8  Watts,  81;  Huson  y.  Walkce, 

(N.  Y.)  291.  1  Rich.  Eq.  2;  King  ».  Cushman,  41 

«  1  Lead.  Cas.  in  Eq.  44;  Scl.  Cas.  in  III.  31 ;  Frank's  Appeal,  59  Pa.  190; 

Ch.  61.   See,  also,  Mill  v.  Hill,  3  H.  L.  Woods  v.  Irwin,  163  Pa.  414;  Jones's 

Cas.  828.  Estate,    179    Pa.    36;    McGuire    w. 

'  American  note  to  Keech  v.  Sand-  Devlin,  158  Mass.  63;  Pctrie  v,  Bado 

ford  (supra);  Parkist  ».  Alexander,  1  noch,  102  Mich.  45;  Fricker  v.  Amer- 

Johns.  Ch.  394;  Green  v.  Winter,  1  icus  Mfg.  Co.,  124  Ga.  165. 
Johns.  Ch.  26;  Hobidge  v.  Gillespie, 
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SO  regard  and  treat  it  as  against  those  occupying  fiduciary 
relations  to  the  tenant  in  respect  of  the  leased  property 
where  they  seek  to  supplant  the  tenant  in  the  renewal  of  the 
lease,  and  the  doctrine  applies  where  a  corporation's  man- 
aging ofiicers  ofifend  against  it."  ^ 

It  may  be  thought  that  the  above  example  might  fall  more 
properly  under  the  head  of  a  resulting  trust  of  the  second 
class,  ^  on  the  one  hand,  or  under  the  head  of  constructive 
trusts  by  presumptive  fraud  on  the  other.  But  the  instance 
of  a  trust  just  stated  differs  from  a  resulting  trust  of  the 
second  class,  inasmuch  as  the  renewal  of  the  lease  was  not 
made  with  trust  funds,  but  with  the  proper  money  of  the 
trustee;  and  it  differs  from  a  trust  by  fraud  (growing  out  of 
the  relation  of  parties)  in  this  that  no  fraudulent  intent  is 
even  presumed  to  exist,  but  the  renewal  is  forbidden  simply 
on  the  ground  of  public  policy  alone.* 


93.  Extent  of  this  rule. 

The  rule  under  discussion  applies  not  only  to  persons 
standing  in  a  direct  fiduciary  relation  toward  others — such 
as  trustees,  executors,  attorneys,  and  agents,  but  also  to 
those  who  occupy  any  position  out  of  which  a  similar  duty 
ought  in  equity  and  good  morals  to  arise.^  Thus  it  will  be 
enforced  against  partners/  tenants  in  common,®  tenants  for 


^Lagarde  v.  Anniston  Lime  Co., 
126  Ala.  501;  De  Bardeleben  v,  Bes- 
semer Land  Co.,  140  Ala.  621. 

*  Supra,  §86.  See  Cooper  v. 
Phibbs,  L.  R.  2  H.  L.  149. 

*  Rich  v.  Black,  173  Pa.  02.  Where 
no  actual  fraud  exists,  the  remedy  is 
in  equity  alone.  Yeackel  v.  Litch- 
field, 13  AUen,  417. 

<  Sun  Dance  Mining  Co.  v.  Frost, 
7  Ariz.  207. 

>  Anderson  v.  Lemon,  4  Seld.  236; 
Cushing  V.  Danforth,  76  Me.  114; 
Roby  v.  Colehour,  135  111.  300;  Gunn 
V.  Black's  Adm'trx,  19  U.  S.  App. 
477-485.  But  the  rule  does  not 
apply  to  transactions  outside  of  the 


scope  of  the  firm's  business.  Latta 
V.  Kilbourn,  150  U.  S.  524;  Hurst  v. 
Brennen,  239  Pa.  216,  231;  Manship 
V.  Newton,  94  S.  C.  260. 

'  Van  Home  v.  Fonda,  5  Johns. 
Ch.  409;  Bissell  v.  Foss,  114  U.  S.  252; 
Turner  v.  Sawyer,  150  U.  S.  578; 
Pillow  V.  Southwest  Imp.  Co.,  92  Va. 
144;  Franklin  Mining  Co.  v.  O'Brien, 
22  CoL  129;  KeUer  t^.  Auble,  58  Pa. 
410;  Tanney  v.  Tanney,  159  Pa.  277; 
Weaver  0.  Akin,  48  W.  Va.  466.  But 
see  Kennedy  v.  De  Trafford,  [1896]  1 
Ch.  762,  corUraf  where  Van  Home  v. 
Fonda  is  criticised.  See,  also,  Ste- 
vens V,  Reynolds,  143  Ind.  467. 
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life/  tenants  for  years,*  mortgagees,*  a  husband,^  a  wife,*^ 
attomeys-at-law,*  and  vendees  under  articles,^  in  favor  of 
co-partners,  co-tenants,  tenants  in  remainder,  landlords, 
mortgagors,  a  wife,  a  husband,  clients,  and  vendors,  re- 
spectively. It  has  been  applied  as  against  the  receiver  of  a 
corporation,"  and  his  confidential  clerk;  ^  and  it  has  been 
enforced  against  directors  of  corporations  in  favor  of  stock- 
holders.^® And  these  instances  must  be  considered  only  as 
illustrations  of  the  principle,  and  not  as  an  exhaustive  cat- 
alogue of  the  parties  to  whom  it  will  be  confined.  A  pur- 
chaser from  a  trustee,  executor,  etc.,  will  also  be  held  to  the 
same  responsibility  if  he  is  either  a  purchaser  without  value 
or  a  purchaser  with  notice  of  the  trust.  To  be  protected  he 
must  be  a  bona  fide  purchaser,  without  notice  and  for  a 
valuable  consideration.^^ 

On  the  other  hand,  a  vendor  of  real  estate  under  articles, 
or  a  mortgagor,  is  held  to  a  corresponding  duty  towards  the 
vendee  or  mortgagee.  Thus,  it  has  been  held  that  if  a  lessee 
mortgages  the  leasehold,  and  afterwards  obtains  a  renewal, 
the  renewal  shall  enure  for  the  benefit  of  the  mortgagee.^' 
Whether  a  person  who,  if  he  renew  at  all,  is  bound  to  renew 
for  the  benefit  of  another,  can  purchase  the  reversion  for 
himself,  seems  to  be  a  doubtful  question.^* 

^Dickinson  v,  Codwise,  1  Sandf.  56  Neb.  104;  Ainsworth  v,  Harding, 

Ch.  227;  Moore  v.  Simonson,  27  Ol>  22  Ida.  645;  Rolikatis  v.  Lovett,  213 

egon,  117.  Mass.  545. 

'  Matthews's  Appeal,  104  Pa.  444;  '  Morgat    v,    Boone,   4    Monroe, 

Oppcnheuner  9.  Levi,  96  Md.  296.  291;  Stephens  v.  Black,  77  Pa.  138; 

•  Hyndmon  t^.  Hyndman,  19  Vt.  9;  Petroski  v.  Minzgohr,  144  Mich.  356. 
Benham  0.  Rowe,  2  Gal.  387;  McHan  "Shadewald  v.  White,  74  Minn. 
V.  Oidway,  76  Ala.  347.    See  Wood-  208;  Cook  v.  Martin,  75  Ark.  40. 

lee  V.  Burch,  43  Mo.  231;  Fellows  v.  *  Gilbert  v,  Hewetson,  79  Minn. 

Loomis,  170  Pa.  415;  Chrisman  v,  326. 

Hough,    146    Mo.    102;    Porter    v.  » Fishd  v.  Goddaid,  30  Golo.  152. 

Gorinn,  124  Mich.  201.  "HiU    on    Trustees,    162,    163; 

^Swisshelm's  Appeal,  56  Pa.  475;  Bridgman  v.  Green,  2  Ves.  Sr.  627; 

Woodard  v.  Woodard,  216  Mass.  1.  De  Everett  v.  Henry,  67  Tex.  402; 

•  Lauricella  v.  Lauricella,  161  Gal.  Vance  v.  Kirk,  29  W.  Va.  344;  Jack- 
61.  son  V.  Thomson,  222  Pa.  232. 

•  Moore  v,  Brecken,  27  111.  23;  Gal-  "  Smith  v.  Ghichester,  1  Gon.  &  L. 
braith  v.  Elder,  8  Watts,  81 ;  Taylor  v.  486. 

Barker,  30  S.  G.  238;  Olson  v.  Lamb,         ^*  Randall  v.  Russell,  3  Meriv.  190. 
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The  renewal  of  leaseholds  is  only  an  example  of  the  general 
prmciple  stated  above,  viz.,  that  no  fiduciary  can  gain  any 
personal  advantage  touching  the  subject  of  the  trust.^  The 
same  doctrine  is  applied  to  prevent  the  purchase  by  persons 
in  such  positions  of  any  claims,  encumbrances,  or  out- 
standing titles.  If,  therefore,  a  tenant  in  common  were  to 
purchase  an  outstanding,  adverse  title,  the  acquisition  would 
enure  to  the  benefit  of  his  co-tenants.^  In  other  words,  he 
will  be  treated  as  a  constructive  trustee  of  the  newly-acquired 
title  for  the  benefit  of  the  other  owners.  And  an  agent  em- 
ployed to  purchase,  who  takes  a  conveyance  in  his  own  name, 
will  be  considered  as  holding  the  property  in  trust  for  his 
principal.' 

But  a  vendee  under  articles  who  buys  at  sherijBf's  sale  to 
save  his  title,  is  not  a  trustee  for  the  vendor — the  only  right 
of  the  latter  is  to  recover  on  the  agreement.'*  It  must  be 
recollected,  however,  that  a  vendee  in  possession  under  ar- 
ticles occupies  towards  the  vendor  a  position  analogous  to 
that  which  a  tenant  holds  to  a  landlord.  He  cannot  deny  his 
vendor's  title;  and,  consequently,  cannot  set  up  a  tax  title 
as  a  defence  to  a  bill  for  specific  performance.^ 


94.  Trustee  cannot  purchase  at  his  own  sale. 

Akin  to  the  doctrine  which  has  just  been  noticed  is  that 
which  forbids  trustees  or  executors  or  mortgagees  with  a 
power  of  sale  from  purchasing  at  their  own  sales.*    It  has 


Though  see  Britton  v.  I^ewis,  8  Rich. 
Eq.  271;  Eldridge  v.  Smith,  34  Vt. 
4S4. 

1  HiU  on  Trustees,  539  (849,  4th 
Am.  ed.). 

•Lloyd  V.  Lynch,  28  Pa.  419; 
Dickey's  Appeal,  73  Pa.  247;  Sleight 
V.  Roe,  125  Mich.  585;  Van  Wagenen 
V.  Carpenter,  27  Colo.  444.  But  see 
Kennedy  v.  De  Traflford,  [1896]  1  Ch. 
7G2. 

'  Parkist  v,  Alexander,  1  Johns.  Ch. 
394;  Wellford  v.  Chancellor,  5  Gratt. 
39;  Baker  v.  Whiting,  3  Sumn. 
476. 


*  Sec  Thomson  v,  Adams,  55  Pa. 
484;  Powell  v.  Lautzy,  173  Pa.  549- 
550. 

6  Curran  v.  Banks,  123  Mich.  594. 

•  Downes  v.  Grazebrook,  3  Mcr. 
200;  Farrar  v.  Farrars,  Limited,  40 
Ch.  D.  409;  Commercial  Union  Ins. 
Co.  V.  Scammon,  126  111.  355;  Nichols 
V.  Otto,  132  111.  97;  Standback  v. 
Thornton,  106  Ga.  81;  French  ». 
Woodruff,  25  Colo.  340;  Brewer  v. 
Harrison,  27  Colo.  349;  Smith  v.  Mil- 
Icr,  98  Va.  535;  Marquam  v,  Ross,  47 
Or.  374;  Irwin  v,  MonongaheLi  Coke 
Co.,  238  Pa.  558;  Blake  i^.  Blake,  260 
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been  held  in  many  cases  that  if  trust  property  is  sold  by  the 
trustee,  even  at  public  sale,  he  cannot  purchase.  If  he  does 
so  he  will  still  be  considered,  at  the  option  of  the  cestui  que 
trust,  a  trustee  by  equitable  construction.^ 

This  rule  does  not  proceed  on  the  ground  of  fraud,  but 
because  of  public  policy.^  It  is  the  same  policy  as  that 
which  forbids  a  sheriff,  for  instance,  from  purchasing  at  a 
sale  under  an  execution.'  No  fraud  may  exist  in  point  of 
fact;  no  fraud  is  presumed  in  law;  but  public  propriety  would 
be  outraged  if  such  acts  were  permitted,  and  hence  their 
prohibition.  When  they  do  occur,  the  wrong  inflicted  is 
redressed  through  the  medium  of  a  constructive  trust.* 

This  rule  applies  not  only  to  those  cases  in  which  the 
trustee  or  agent  for  sale  buys  directly  from  the  beneficiary 
(in  which  case  indeed,  an  element  of  fraud  through  undue 
influence  is  introduced  by  which  the  transaction  is  vitiated), 
but  also  to  purchasers  at  public  auction,  where  all  the  world 
has  a  chance  to  buy,  and  it  makes  no  difference  whether  the 
purchase  has  been  advantageous  or  not ;  in  either  event  the 
cestui  que  trust  or  principal,  as  the  case  may  be,  has  the  right 
to  have  it  rescinded.^    The  purchase,  however,  may  be  af- 


in.  74;  Conrad  v.  Conrad,  152  Ky. 
423;  Whitdock  v.  Dorsey,  121  Md. 
497;  Davidson  v.  Real  Estate  Co., 
249  Mo.  474. 

^  See  notes  to  Fox  v.  Mackreth,  1 
Lead.  Cas.  Eq.  115,  and  Hill  on  Trus- 
tees, 248  (4th  Am.  ed.),  and  notes. 

*See  Yeackel  v.  Litchfield,  13 
Allen,  419;  Goodell  v.  Goodell,  173 
Mass.  140;  Tanner's  Estate,  218  Pa. 
361. 

*  See  Lazarus  v.  Bryson,  3  Binney, 
58;  and  Hall  v.  Moore,  70  Miss.  75. 

«Hill  on  Trustees,  159  (248,  4th 
Am.  ed.,  and  notes);  Michoud  v. 
Girod,  4  How.  504;  Davoue  v.  Fan- 
ning, 2  Johns.  Ch.  252;  Leisenring  v. 
Black,  5  Watts,  303;  Rich  v.  Black, 
173  Pa.  99;  Staats  v,  Bergen,  17  N.  J. 
Eq.  544;  Blauvelt  v.  Ackerman,  20 
N.  J.  Eq.  141;  Miles  p.  Wheeler,  43 


lU.  123;  Kruse  v,  Steffens,  47  111. 
112;  Grumley  v,  Webb,  44  Mo.  444; 
Roberts  v.  Roberts,  65  N.  C.  27; 
Carter  v.  Thompson,  41  Ala.  375; 
Harris  t;.  Parker,  41  Ala.  604;  Scott 
V.  Umbarger,  41  Cal.  419;  Reed  v, 
Aubrey,  91  Ga.  435  (a  case  of  at- 
tempted sale  to  the  wife  of  the  trus- 
tee); Taylor  v,  Calvert,  138  Ind.  67. 
See,  however,  Birdwell  v,  Cain,  1 
Cold.  301. 

•  Campbell  i^.  Walker,  5  Ves.  680; 
13  Ves.  601;  Davoue  v.  Fanning,  2 
Johns.  Ch.  253;  Boerum  v.  Schenck, 
41  N.  Y.  182;  Washington,  A.  &  G. 
R.  R.  Co.  V.  Alexandria  &  W.  R.  R. 
Co.,  19  Gratt.  592;  Campbell  v. 
McLain,  51  Pa.  200;  French  t;.  Pitts- 
burg Vehicle  Co.,  184  Pa.  163;  Ives 
V.  Ashley,  97  Mass.  198;  Dormitzer 
V.  German  Savings  &  Loan  Soc,  23 
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firmed  at  the  option  of  the  cestui  que  trust;  ^  and  this  affirm- 
ance may  be  implied  by  acquiescence  after  knowledge,^  and 
the  doctrine  under  consideration  will  not  be  applied  where 
the  acquisition  of  trust  property  by  the  trustee  is  in  pur- 
suance of  the  very  terms  of  the  trust.'  Moreover,  the  doc- 
trine is  not  without  limits.  It  is  not  to  be  extended  so  as  to 
prevent  one  who  stands  in  a  fiduciary  relation  from  taking 
such  steps  as  are  necessary,  in  good  faith,  to  protect  his  own 
interests.  When,  therefore,  the  pledgee  of  a  mortgage  was 
requested  by  the  pledgor  (the  mortgagee)  to  proceed  to 
foreclosure,  and  did  so,  and  notified  the  pledgor  that  he  (the 
pledgee)  would  bid  only  to  an  amount  sufficient  to  cover 
the  debt  due  him,  it  was  held  that  the  title  acquired  by  the 
pledgee  at  such  sale  was  free  from  any  trust  in  favor  of  the 
pledgor.*  And  where  property  is  sold  at  a  trustee's  sale  and 
bought  by  a  stranger,  the  trustee  may  subsequently  purchase 
from  the  stranger,  provided  the  purchase  is  not  made  by 
virtue  of  some  arrangement  entered  into  at  or  prior  to  the 
trustee's  sale  and  there  is  no  element  of  bad  faith.  ^  But 
such  a  transaction  should  be  subjected  to  close  scrutiny. 

It  is  a  disputed  point  whether  the  rule  applies  to  sales 
made  adversely  to  the  trust.  Thus,  it  has  been  ruled  that  if 
a  trust  estate  is  sold  under  an  adverse  judgment,  it  is  entirely 
competent  for  the  trustee  to  bid.^    The  weight  of  authority. 

Wash.  132,  222.    Even  if  the  trustee  »  Voorhees  v.  Bailey,  59  N.  J.  Eq. 

buys,  not  for  himself,  but  for  a  third  292. 

party.    North  Baltimore  Build.  As-  'Fisk  v,  Sarber,  6  W.  &  S.   18; 

soc'n  0.  Caldwell,  25  Md.  420.  Chorpenning's  Appeal,  32  Pa.  315; 

^  Ives  V.  Ashley  {supra) ;  Yeackel  v.  Bruner  v,  Finley,  187  Pa.  389;  Dyer 

Litchfield,  13  Allen,  419;  Perry  on  v.  Shurtliff,  112  Mass.  165;  Hall  u. 

Trusts,  §  198;  Hill  on  Trustees,  249  Bliss,  118  Mass.  554;  Twin-Lick  Oil 

(4th  Am.  ed.).  Co.  v.  Marbury,  91  U.  S.  590-595; 

*  Hammond  v.  Hopkins,  143  U.  S.  Allen  v.  Gillette,  127  U.  S.  589;  Stcin- 
224;  Hoyt ».  Latham,  143  U.  S.  653;  beck  v.  Mining  Co.,  152  Fed.  333; 
Quirk  ».  Liebert,  12  App.  (D.  C.)  394.  Downs  v,  Rickards,  4  Del.  Ch.  416; 

•Patterson  v.  Lennig,  118  Pa.  571.  Hill  on  Trustees,  160  (250,  4th  Am. 

*  Plucker  v.  Teller,  174  Pa.  529.  ed.).  But  it  has  been  held  that  the 
For  an  analogous  case,  see  Harrison  rule  in  Fisk  v.  Sarber  does  not  apply 
V.  Mulvane,  62  Kan.  454.  See,  also,  to  a  case  in  which  the  judicial  sale 
Cottingham  v,  Moore,  128  Ala.  209,  has  been  brought  about  by  the  trus- 
and  Corbin  ».  Baker,  167  N.  Y.  128;  tee;  Parshall's  Appeal,  65  Pa.  235; 
Shreve  v.  McGowin,  143  Ala.  665.  nor  where  the  trustee  has  availed 
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however,  is  perhaps  the  other  way;  ^  and  this  tendency  is 
well  illustrated  by  a  case  in  Michigan,  where  it  was  held 
that  an  agent  for  the  sale  of  real  estate  not  only  had  no  right 
to  bid  it  in  for  himself  at  a  foreclosure  sale,  but  that  he  could 
not  free  himself  from  this  disability  by  notifying  his  principal, 
prior  to  the  sale,  that  it  was  his  intention  to  bid.' 

Trustees  are  very  frequently  allowed  by  order  of  court  to 
bid  at  their  own  sales,  but  in  so  doing  their  conduct  is 
watched  with  great  jealousy,'  and  if  they  use  trust  funds  in 
the  purchase,  the  profits  of  a  resale  will  be  held  to  belong 
to  the  cestui  que  truat.^ 

96.  Other  Constructive  Trusts. 

A  constructive  trust  will  also  arise  if  a  person  obtains  from 
a  trustee  the  trust  property  without  paying  value  for  it,  al- 
though without  notice  of  the  trust.  In  such  a  case  he  will 
be  held  to  be  a  trustee  by  construction.^ 

A  constructive  trust  may  also  arise  imder  a  contract.* 
Where  a  contract  has  been  entered  into  for  the  sale  of  an 
estate,  equity,  as  it  looks  upon  things  agreed  to  be  done 
as  actually  performed,^  considers  the  vendor  as  a  trustee 
of  the  l^al  title  for  the  purchaser,  and  the  purchaser  as  a 
trustee  of  the  purchase-money  for  the  vendor.*  The  method 
of  enforcing  these  trusts  is  by  a  bill  to  compel  the  conveyance 
of  the  legal  title,  .or,  in  other  words,  a  bill  for  specific  perf orm- 


himself  of  an  advantage  of  any  kind, 
the  benefit  of  which  he  should  have 
given  to  the  cestui  que  trust.  Mullen 
V.  Doyle,  147  Pa.  612;  Starkweather 
V.  Jenner,  216  U.  S.  528;  Calvert  v. 
Woods,  246  Pa.  325. 

I  Marshall  v.  Carson,  38  N.  J.  Eq. 
250.  See  Hill  on  Trustees,  vbi  supra; 
Perry  on  Trusts,  §  205. 

*  Kimball  v,  Ranney,  122  Mich. 
160. 

•  Cadwalader's  Appeal,  64  Pa.  296; 
Dundas's  Appeal,  64  Pa.  325;  Ten- 
nant  v,  Trenchard,  L.  R.  4  Ch.  App. 
537-647. 


« Baker's  Appeal,  120  Pa.  33. 

•  Hill  on  Trustees,  172. 
•Money  or  property  contributed 

by  his  followers  to  the  founder  of  a 
church,  who  is  professedly  engaged 
in  extending  and  building  up  such 
church,  cannot  be  claimed  by  him 
as  his  individual  property,  but  is 
impressed  with  a  trust  which  binds 
him  as  trustee  to  use  it  for  such  pur- 
pose, and  such  trust  may  be  enforced 
in  equity.  Holmes  v,  Dowie,  148 
Fed.  634. 
'  Ante,  §  44. 

•  Hill  on  Trustees,  171. 
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ance ;  and  the  subject  will  be  considered  when  that  equitable 
remedy  is  treated  of.^ 

Constructive  trusts,  like  resulting  trusts,  do  not  fall 
within  the  Statute  of  Frauds.  Such  has  been  the  uniform 
doctrine  of  the  English  courts,  and  the  same  rule  has  been 
adopted  in  this  country.^  Any  other  interpretation,  in- 
deed, would  be  in  contravention  rather  than  in  fulfilment 
of  the  provisions  of  the  statute;  for  it  has  been  well  said  that 
it  is  not  easy  to  see  how  such  a  trust  could  be  established 
except  by  parol  evidence,  and  that  if  such  evidence  were 
not  competent,  a  "statute  made  to  prevent  frauds  would  be- 
come a  most  potent  instrument  whereby  to  give  them  suc- 
cess." • 


1  Ififray  Part  III.,  Chap.  I. 

'  Hill  on  Trustees,  69;  Plumer  v. 
Reed,  38  Pa.  46;  Beegle  v.  Weniz,  65 
Pa.  360;  Secchrist's  Appeal,  66  Pa. 
237;  Church  &.  Rulaad,  64  Pa.  442; 
Ii(^e  V,  Hoge,  1  Watts,  163;  Roby  v. 
Colehour,  135  lU.  300;  Giflfen  ».  Tay- 
lor, 139  Ind.  573;  Apgar  v.  Connell, 
79  Misc.  (N.  Y.)  540;  Brogden  w. 
Gibson,  165  N.  C.  19;  Lauricella  &. 


Lauricella,  161  Cal.  61;  McCoy  o. 
McCoy,  30  Okla.  379;  Orr  v.  Perky 
Co.,  65  Wash.  281. 

*  Church  &.  Ruland,  64  Pa.  442 
Simond's  Estate,  201  Pa.  417.  See 
also,  Long  v.  Perdue,  83  Pa.  217 
Haigh  V,  Kaye,  L.  R.  7  Ch.  App.  469 
Davis  V.  Whitehead,  [1894]  2  Ch.  133 
Story's  Equity  Jurisp.,  §  1198. 
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109.  Wife's  equity  to  a  settlement. 

110.  How  enforced. 

111.  How  waived. 

112.  To  what  property  it  attaches. 

113.  Against  whom,  and  in  whose 

favor. 

114.  Gifts   from   husband   to  wife; 

contracts. 

115.  Contracts  for  separation. 


96.  Rights  of  husband  at  common  law  in  wife's  property. 

It  is  well  known  that  at  common  law  a  husband  acquired 
a  hfe  estate  as  tenant  by  the  curtesy  of  England  in  his  wife's 
inheritable  estates  in  realty,  provided  there  was  issue  of  the 
marriage  bom  alive,  ^  that  he  had  power  to  alien  her  chattels 
real,  and  that  he  also  became  entitled  to  her  personal  prop- 
erty in  possession,  and  to  her  choses  in  action,  provided  he 
reduced  them  into  possession  during  coverture,  or  by  ad- 
ministration, if  he  survived  her. 

This  was  the  case  not  only  as  to  the  property  of  a  feme 
covert  pf  which  she  held  the  legal  title,  but  also  as  to  that  in 
which  she  had  only  an  equitable  interest.  If,  for  example, 
a  fund  were  held  by  a  trustee  for  the  benefit  of  a  woman,  and 
she  were  to  marry,  her  husband  would  have  had  the  right 


^In   many  states  of  the   Union 


12 


birth  of  issue  is  no  longer  a  requisite 
to  tenancy  by  the  curtesy. 

177 


178  TRUSTS  FOR  MARRIED  WOMEN.  [PART  I. 

to  demand  payment  to  himiself,  and  his  receipt  would  have 
been  a  sufficient  discharge.^ 

This  right  of  the  husband  was,  however,  subject  to  this 
qualification,  viz.,  that  if,  in  order  to  reach  the  equitable 
property  of  the  wife,  he  were  obliged  to  come  into  the  Court 
of  Chancery,  equity  would  compel  him,  at  her  request,  to 
make  a  suitable  provision  for  herself  and  her  children.^  This 
right  of  the  wife  was  what  is  known  as  her  equity  to  a  settle- 
ment. It  grew  out  of  the  general  maxim  that  he  who  seeks 
the  aid  of  a  court  of  equity  must  do  equity ;  and  was,  there- 
fore, at  first  supposed  to  be  enforceable  against  the  husband 
only  in  those  instances  wherein  he  was  compelled  to  resort 
to  the  assistance  of  a  chancellor  for  the  purpose  of  reaching 
his  wife's  property.  It  was,  however,  decided  in  Elibank 
V.  Montolieu  that  the  benefit  of  this  rule  could  be  claimed  by 
the  wife  as  plaintiff,  and  this  is  now  settled  law.' 

97.  Statutory  changes. 

The  English  common-law  rule  existed  originally  in  most 
of  the  United  States.  It  has,  however,  in  many,  if  not  all  of 
them,  been  altered  by  statute,  and  the  property  of  married 
women  has  been  freed  from  the  grasp  of  the  husband's 
authority  and  from  liabUity  for  his  debts  and  engage- 
ments;  and  in  England,  also,  the  common-law  rights  of  the 
husband  in  his  wife's  property  have  been  modified  in  a  like 
manner,  by  the  Married  Women's  Property  Acts  of  1882  and 
1893,  by  which  the  property  of  a  married  woman  is  abso- 
lutely secured  to  her,  and  the  intervention  of  a  trustee  is 
unnecessary.*  Moreover,  both  in  England  and  in  the  United 
States,  the  power  of  a  married  woman,  in  respect  of  her 
property,  has  undergone  an  equally  radical  change;  for  a 
feme  covert  in  England  may  now,  without  the  intervention 
of  a  trustee,  dispose  by  will  or  otherwise,  of  any  property, 
real  or  personal,  as  if  she  was  a  feme  sole;  while  in  many 

*  Hill  on  Trustees,  407;  Perry  on  •  Elibank  v.  Montolieu,  5  Ves.  737. 

Trusts,  §  626.  *  45  and  46  Vict.,  c.  75;  56  and  57 

'Elibank  v,   Montolieu,   1   Lead.  Vict.,  c.  63.    See  Lewin  on  Trusts, 

Cas.  Eq.  623,  and  post,  §  109.  964  (12th  Eng.  ed.). 


CH.   IV.]  TRUSTS  FOR  BfARRIED  WOMEN.  179 

states  of  the  Union  statutory  provisions  of  an  equally  liberal 
character  exist.  ^ 

9&  Creation  of  trusts  for  sole  and  separate  use. 

Reasons  similar  to  those  which  have  led  to  these  l^isla- 
tive  enactments  had  long  ago  in  England  induced  the  Court 
of  Chancery  to  interpose  its  extraordinary  jurisdiction  for 
the  protection  of  married  women,  and  this  object  was  effected 
by  the  creation  of  what  is  now  so  well  known  as  the  equitable 
separate  estate  of  femes  covert — ^which  not  only  owes  its 
existence  to  equity,  but  which  is  governed,  in  many  particu- 
lars, by  rules  differing  from  those  which  are  incidental  to 
ordinary  l^al  and  equitable  estates,  and  which  the  courts 
have  found  necessary  to  lay  down  in  order  to  attain  the 
desired  end. 

This  equitable  separate  estate  may  be  defined  to  be  an 
estate  created  by,  and  originally  recognized  only  in,  courts 
of  equity  for  the  purpose  of  securing  the  beneficial  enjoyment 
of  property  to  a  woman  during  coverture — this  purpose 
being  effected  through  the  mediiun  of  a  trust  whereby  the 
ordinary  marital  rights  of  the  husband  over  his  wife's  prop- 
erty are  excluded,  so  far  as  the  same  are  in  contravention 
of  the/e?w«'5  enjoyment  of  her  estate.* 

It  will  be  seen,  hereafter,  that  while  the  objects  which  the 
courts  had  in  view,  in  creating  the  equitable  separate  estate, 
were  to  exclude  the  husband's  control,  to  free  the  property 
from  liability  for  his  debts,  and  to  secure  to  the  wife  its  bene- 
ficial ownership,  yet  the  decisions  upon  this  subject  have  not 
been  uniformly  successful  in  accomplishing  the  desired  re- 
sults. 

It  may  be  observed  here  that  while  the  separate  use  trust 
is  of  an  exceptional  character,'  yet  it  is  based  upon  very 

^  Davies  0.  Jenkins,  6  Gh.  D.  728;         '  When  the  settlement  to  the  sepa- 

Moirell  V,  Cowan,  Ch.  D.  166.    See  rate  use  of  a  married  woman  is  made 

notes  to  Huhne  0.  Tenant,  1  Lead,  in  pursuance  of  an  antenuptial  oon- 

CaB.  Eq.  481  (4th  Eng.  ed.).  tract,  no  policy  of  the  law  is  violated. 

'  When  the  legal  title  is  vested  in  It  is  simply  the  fulfillment  of  a  con- 

the  feme  there  is  no  separate  estate,  tract.     Lewin  on  Trusts,  968  (12th 

Todd's  Appeal,  24  Pa.  429.  Eng.  ed.}. 
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broad  principles  which  occasionally  manifest  themselves  in 
other  equitable  doctrines  as  much  at  variance  with  the  ordi- 
nary common-law  rules  as  the  one  now  under  consideration. 
ThuS;  it  has  been  pointed  out  by  a  learned  judge  that  not 
unfrequently  a  strife  occurs  between  the  will  of  the  donor 
and  the  public  policy  which  forbids  a  restraint  upon  aliena- 
tion, or  which  renders  property  m  which  a  party  has  a  bene- 
ficial interest  subject  to  the  grasp  of  his  creditors.  Yet  it 
has  occurred  in  many  instances  that  both  of  these  branches 
of  public  policy  have  been,  to  a  certain  extent,  infringed, 
because  equity  has  thought  it  right  to  allow  a  donor  to  make 
a  gift  upon  such  terms,  and  subject  to  such  restrictions,  as  he 
might  see  fit.^ 

99.  Trustee  not  necessary. 

It  has  been  stated  already  that  the  object  of  securing  to  a 
wife  the  enjoyment  of  her  estate  was  effected  through  the 
medium  of  a  trust.  Wherever  there  is  an  intention  to  create 
a  trust,  and  that  intention  is  manifested  by  apt  words,  the 
use  will  not  be  executed  in  the  wife.*  It  is  not,  however,  nec- 
essary that  a  trustee  should  be  expressly  nominated.  It  was, 
indeed,  at  one  time  doubted  whether  a  trustee  would  not  be 
necessary,^  but  it  is  now  settled  that  where  there  is  a  gift  to  a 
married  woman,  and  no  trustee  is  named,  the  husband  will  be 
considered  the  trustee ;  *  especially  if  the  gift  be  from  him 
directly  to  the  wife,  for  in  this  last  case  the  gift  could  be 
supported  in  no  other  way.*   But  while  a  trustee  is  not  nec- 


^  See  Wells  v,  McCall,  64  Pa.  212 
(per  Agnew,  J.);  Dodson  v.  Boll,  60 
Pa.  492;  Jourdan  v.  Dean,  175  Pa. 
590. 

^See  Ware  v.  Richardson,  3  Md. 
553,  and  Ayer  ».  Ayer,  16  Pick,  327, 
where  the  subject  is  well  discussed. 

*  By  Lord  Cowper  in  Harvey  v. 
Harvey,  1  P.  Wms.  125. 

*  Bennet  v,  Davis,  2  P.  Wms.  316; 
Parker  v.  Brooke,  9  Ves.  5S3;  Jami- 
son V.  Brady,  6  S.  &  R.  466;  Vamer's 
Appeal,  80  Pa.  140;  Barron  v.  Barron, 


24  Vt.  375;  Long  v.  White,  5  J.  J. 
Marsh.  226;  Trenton  Banking  Co.  o. 
Woodruff,  1  Green  Ch.  210;  Steel 
V.  Steel,  1  Ired.  Eq.  452;  Freeman  &. 
Freeman^  9  Mo.  772;  Hamilton  v. 
Bishop,  8  Yerg.  33;  Fears  v.  Brooks, 
12  Ga.  195;  Whittcn  v.  Jenkins,  34  Ga. 
297;  Miller  v.  Miller's  Admtr.,  92  Va. 
510;  Hill  on  Trustees,  628  (4th  Am. 
ed.) ;  Perry  on  Trusts,  §  647. 

•Steel  V.  Steel,  1  Ired.  £q.  452, 
455;  McKennan  v.  Phillips,  6  Whart. 
571;  Boykin  i;.  Ciplcs,  2  Hill  Ch.  200; 
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essary,  it  is  essential  that  there  should  be  a  trust;  in  other 
words,  it  is  imperative  that  there  should  be  a  separation  of 
the  estate  into  its  legal  and  equitable  elements,  and  that  the 
latter  only  should  vest  in  the  wife.  If  the  legal  estate  be- 
comes vested  in  the  feme,  it  is  impossible  to  exclude  the  rights 
of  the  husband,^  or  to  trammel  the  power  of  the  wife.* 


100.  No  particular  words  necessary. 

No  particular  form  of  words  is  necessary  to  create  a  trust 
for  the  benefit  of  a  feme  covert 

According  to  the  modem  English  authorities,  the  most  apt 
word  to  create  such  a  trust  is  "separate; "  which  has  a  fixed 
and  technical  meaning,  and  which  will,  of  itself,  exclude  the 
marital  rights;  whereas  the  same  fixed  and  technical  mean- 
ing is  not  attributable  to  "sole. "  '  And  it  may  be  stated,  in 
general,  that  the  instrument  must  manifest  a  design  to  ex- 
clude the  husband,  or  must  contain  expressions  inconsistent 
with  his  marital  rights  in  respect  of  the  property.^ 

Any  form  of  expression,  however,  indicative  of  an  inten- 
tion to  confer  the  beneficial  enjoyment  upon  the  wife,  and 
to  exclude  the  rights  of  the  husband,  will  be  enough.^    It 


Q^kins  V,  Giles,  Rice's  Eq.  316; 
Long  0.  White,  5  J.  J.  Marsh.  226; 
Trenton  Banking  Co.  v.  Woodruff,  1 
Green  Ch.  118;  Freeman  v.  Free- 
man, 9  Mo.  772;  Hamilton  v.  Bishop, 

8  Yerg.  33;  Heck  v.  Clippenger,  5  Pa. 
385;  Shirley  v.  Shirley,  9  Paige  Ch. 
364.    See,  however.  Wade  v.  Fisher, 

9  Rich.  Eq.  362,  where  the  gift  was 
not  upheld.  In  Penna.  Salt  Co.  v, 
Noel,  54  Pa.  17,  such  a  conveyance 
was  sustained  in  a  common-law  ac- 
tion. Bamum  v,  Le  Master,  110 
Tenn.  638. 

^  Bush  V,  Allen,  5  Mod.  63;  Harton 
0.  Harton.  7  Term  R.  652;  Williams 
V.  Waters,  14  Mees.  &  Wels.  166; 
Ware  v,  Richardson,  3  Md.  552; 
Todd's  Appeal,  24  Pa.  429. 

*  Warden  v.  Lyons,  118  Pa.  398. 

*See  Gilbert  v.  Lewis,  1  DeG.,  J. 


&  Sm.  38;  Lewis  v.  Mathews,  L.  R. 
2  Eq.  177;  Massy  v.  Rowen,  L.  R. 
4  H.  L.  288.  Wilson  v.  Bryn  Mawr 
Trust  Co.,  225  Pa.  139. 

*  Rudisell  v.  Watson,  2  Dev.  Eq. 
430;  Ashcraft  v.  Little,  4  Ired.  Eq. 
236,  238;  Williams  v.  Claiborne,  7 
Sm.  &  Marsh.  488;  Carroll  v,  Lee,  3 
Gill.  &  J.  505;  Roane  v.  Rives,  15 
Ark.  330;  Nightingale  v.  Hidden,  7 
R.  I.  115;  Evans  v,  Knorr,  4  Rawle, 
66;  Evans  v.  Gillespie,  1  Swan.  128; 
Cook  V.  Kennedy,  12  Ala.  42;  Uixh 
V.  Stone,  14  Ala.  803;  Turton  v.  Tur- 
ton,  6  Md.  375;  Brandt  v.  Mick  it*, 
28  Md.  436;  Tritt  v.  ColweU,  31  Pa. 
228. 

<  Stuart  V.  Kissam,  2  Barb.  494; 
West  ».  West,  3  Rand.  378;  Ix»wis  v. 
Adams,  6  Leigh,  320;  Perry  v.  Boil- 
eau,  10  S.  &  R.  208;  Ballard  v.  Tay- 
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would  be  almost  impossible  to  give  all  the  expressions  which 
have  been  held  to  be  sufficient ;  the  following  are  instances : 
"  for  her  sole  and  separate  use; "  ^  *' for  her  own  use  and  bene- 
fit independent  of  any  other  person;"  ^  her  husband  "to 
have  no  control;"  *  "for  the  use,  maintenance,  and  sup- 
port; "  *  "solely  for  her  own  use; "  *  "for  her  sole  use,  benefit, 
and  behoof; "  •  "absolutely; "  ^  "her  receipt  to  be  a  sufficient 
discharge; "  ®  "to  be  paid  to  her  when  she  is  divorced  from 
her  husband  or  voluntarily  withdraws  from  him; "  ®  for  the 
sole  and  only  use  and  benefit  of  the  Wife.^** 

On  the  other  hand,  the  following  have  been  considered  as 
insufficient  to  raise  a  trust:  "to  her  use;"  "  "to  her  own 
use; "  **  "to  her  heirs  and  assignees,  for  her  or  their  own  sole 
use; "  "  "for  her  use  and  benefit;"  "  "but  the  said  gift  ex- 
tends to  no  other  person. "  " 

Whether  a  provision  that  the  property  "is  not  to  be  liable 


lor,  4  Dess.  550;  Davis  v.  Gain,  1 
Ired.  Eq.  305;  Hcathman  v.  Hall, 
3  Ired.  Eq.  414;  Hamilton  v.  Bishop, 
8  Yerg.  33;  Beaufort  v,  Ck)llier,  6 
Humph.  487;  Somers  v.  Craig,  9 
Humph.  467;  Nixon  i;.  Rose,  12  Gratt. 
425;  Williams  v.  Avery,  38  Ala.  115; 
Clark  V.  Maguire,  16  Mo.  302;  Boal 
V.  Morgner,  46  Mo.  48;  Duffield's 
Appeal,  168  Pa.  171. 

» Parker  v.  Brooke,  9  Ves.  683; 
Archer  v.  Rorke,  9  Ir.  Eq.  478. 

2  Margetts  v.  Barringer,  7  Sim.  482. 
See,  also.  Pepper  v.  Lee,  63  Ala.  33. 

'Edwards  v.  Jones,  14  Weekly 
Rep.  815;  see  Craig  v.  Watt,  8  Watts, 
498;  Keating  v,  McAdoo,  180  Pa.  6; 
Lewis  V.  Briee,  187  Pa.  362. 

*Good  V.  Harris,  37  N.  G.  630. 
See,  also,  for  the  same  or  nearly  iden- 
tical expression,  Newman  v,  James, 
12  Ala.  29;  Warren  v.  Haley,  1  Sm. 
&  Marsh.  Gh.  647;  Griffith  v.  Grif- 
fith, 5  B.  Mon.  113. 

*  Jamison  v,  Brady,  6  S.  &  R.  466; 
Snyder  v,  Snyder,  10  Pa.  423;  Jarvis 
V.  Prentice,  19  Conn.  273;  Good- 
rum  V.  Goodrum,  8  Ired.  Eq.  313; 


Cuthbert  v,  Wolfe,  19  Ala.  373; 
Stuart  V.  Kissam,  2  Barb.  494;  Soott 
t;.  Bryan,  194  Pa.  46. 

*  Williman  v.  Holmes,  4  Rich.  Eq. 
479. 

'Shewell  v,  Dwarris,  Johns.  172; 
Brown  v.  Johnson,  17  Ala.  232. 

"Lee  w.  Prieaux,  3  Bro.  Ch.  381; 
Stanton  t>.  Hall,  2  R.  &  M.  180; 
Charles  v,  Coker,  2  S.  C.  122. 

•  Perry  v.  Boileau,  10  S.  &  R.  208. 
^^Cadematori  v,  Gauger,  160  Mo. 

352. 

^^  Jacobs  V.  Amyatt,  1  Mad.  376,  n.; 
Torbert  v.  Twining,  1  Yeates,  432, 
Tennant  v,  Stoney,  1  Rich.  Eq.  222. 

^'Johnes  v,  Lockhart,  3  Bro.  Ch. 
383,  n. 

^*  Lewis  V,  Mathews,  L.  R.  2  Eq. 
177;  but  see  Williman  v.  Holmes,  4 
Rich.  Eq.  476;  Rudisell  v,  Watson,  2 
Dev.  Eq.  430;  Houston  v,  Embry,  1 
Sneed,  480.  See,  also,  Tyler  v.  Lake, 
4  Sim.  144. 

^*  Fears  v.  Brooks,  12  Ga.  198;  Cle- 
venstine's  Appeal,  15  Pa.  499. 

"Asbcraft  v.  Little,  39  N.  C. 
236. 
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to  her  husband's  debts,  "  will  be  enough  to  create  a  separate 
trusty  cannot  perhaps  be  declared  with  certainty,  as  the 
authorities  are  not  uniform.^ 

The  fact  that  the  estate  is  given  to  the  jeftne  jointly  with 
others  will  not  prevent  it  from  being  an  estate  to  the  sole 
and  separate  use.^ 

It  is  obviously  improper  to  lay  down  any  authoritative 
rules  by  which  all  the  decisions  upon  this  subject  can  be 
reconciled.  But  the  classification  suggested  in  Nix  t;.  Brad- 
ley '  seems  to  be  highly  satisfactory.  It  was  there  said  that 
the  expressions  whereby  a  separate  estate  could  be  created 
might  be  grouped  into  three  classes:  1st.  Where  the  tech- 
nical words  '^sole  and  separate  use/'  or  equivalent  words, 
are  used.  2d.  Where  the  marital  rights  are  expressly  ex- 
cluded. 3d.  Where  the  wife  is  empowered  to  perform  acts 
concerning  the  estate  given  to  her  inconsistent  with  the  dis- 
abilities of  coverture. 

It  must  be  remembered,  moreover,  that  the  intent  to 
create  a  separate  estate  must  exist,  and  that  words,  which 
might  otherwise  have  been  considered  apt  words  to  create  a 
separate  estate,  will  not  have  that  efifect,  if  it  appears  from  the 
instrument  that  a  separate  use  was  not  intended  to  be  created. 
Thus  in  Lippincott  v.  Mitchell  *  the  words  "sole  and  proper 
use,  benefit,  and  behoof"  of  the  wife  were  relied  upon  as  creat- 
ing a  separate  estate.  But  these  words  occurred  in  the  haben^ 
dam  of  the  deed,  and  were  simply  the  ordinary  conveyancing 
form  of  expression  which  occurs  in  that  portion  of  the  docu- 
ment. It  was,  therefore,  held  that  no  separate  use  was 
created. 

101.  Power  of  married  women  over  separate  estate. 

It  was  said  above,  that  the  objects  sought  to  be  attained 
by  the  trusts  now  under  consideration  were  very  nearly  de- 
feated by  the  construction  which  the  English  Court  of  Chan- 

^  Gillespie   v.    Burleeon,    28   Ala.  Mo.  444;  Burnley  v.  Thomaa,  63  Mo. 

551;  Lewis  v.   Elrod,   38  Ala.   17;  392. 
Martin   v.    Bell,   9   Rich.   Eq.   42;         <  6  Rich.  Eq.  48. 
Young  V,  Young,  3  Jon.  Eq.  216.  *  94  U.  S.  767.   See,  also,  MacCon- 

>  Metropolitan  Bank  v,  Taylor,  53  nell  v.  Wright,  150  Pa.  275. 
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eery  placed  upon  the  authority  and  powers  of  the  feme  over 
property  so  lunited.  This  construction  was  that  a  ferne 
covert  was^  as  to  her  sole  and  separate  estate,  to  be  regarded 
as  a  feme  sole,  and  that  therefore  she  had  the  same  power  of 
disposition  over  the  estate,  and  was  subject  to  the  same 
liabilities  in  regard  to  it,  as  if  she  were  xmmarried. 

Her  power  of  disposing  of  her  estate  was  settled  by  many 
authorities. 

"The  first  case  upon  the  subject,"  said  Lord  Thurlow  in 
Fettiplace  v.  Gorges,^  "is  a  very  old  one  in  Tothill;  that 
where  a  woman  from  her  separate  stock  has  saved  a  sum  of 
money,  she  may  dispose  of  it.  *  *  *  I  know  there  is  a  vast 
number  of  cases  upon  it;  but  I  have  always  thought  it  settled 
that  from  the  moment  in  which  a  woman  takes  personal 
property  to  her  sole  and  separate  use,  from  the  same  moment 
she  has  the  sole  and  separate  right  to  dispose  of  it."  And 
this  right  may  be  exercised  by  a  disposition  inter  tdws]  *  or 
by  will.'  This  power  of  disposition  was  formerly  supposed 
to  apply  only  to  personalty,  and  to  a  life  interest  in  realty; 
but  it  is  now  held  in  England  that  the  feme  is  entitled  to 
dispose  of  the  corpus  of  her  real  estate;  ^  and  that,  too,  by 
will  or  by  deed  not  acknowledged  according  to  the  formali- 
ties of  the  statute.*  In  other  words,  a  gift  of  a  fee-sunple 
estate  or  a  gift  of  a  capital  siun  of  money  to  the  separate  use 
of  a  married  woman  gives  her  the  same  power  of  alienation 
over  it  as  if  she  were  a  single  woman.®  This  was  decided  in 
the  year  1865,  in  the  leading  case  of  Taylor  v.  Meads,  just 
cited,  and  the  rule  upon  the  subject  was  there  stated  by  the 
Chancellor  (Lord  Westbury)  in  the  following  language: 
"With  respect  to  separate  property,  the /erne  coverte  is,  by  the 
form  of  trust,  released  and  freed  from  the  fetters  and  dis- 

UVes.  Jr.  48.  » Taylor   o.    Meads,   4   DeG.,   J. 

2  WagBtafT  V.  Smith,  9  Ves.  520.  &  Sm.  604;  Hall  v.  Waterhouse,  5 

» Rich  0.  Cockell,  9  Ves.  369.  Giff.  64;  Pride  v.  Bubb,   L.  R.  7 

« Taylor  v.  Meads,  34  L.  J.  Gh.  203;  Gh.  64,  and  HomcBopathic  Mut.  Life 

11  Jur.  N.  s.  166;  4  DeG.,  J.  &  Sm.  Ins.  Go.  v.  Marshall,  32  N.  J.  Eq. 

597.    See,  also,  Hall  v.  Waterhouse,  5  103. 

Giff.  64;  Pride  w.  Bubb,  L.  R.  7  Gh.  •  Per  Sir  George  Jcssel,  M.  R.,  in 

64.  Gooper  v.  Maodonald,  7  Gh.  D.  293. 
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ability  of  coverture,  and  invested  with  the  rights  and  powers 
of  a  person  who  is  sui  juris.  To  every  estate  and  interest 
held  by  a  person  who  is  sui  juris  the  common  law  attaches 
a  right  of  alienation,  and  accordingly  the  right  of  a,  feme  covert 
to  dispose  of  her  separate  estate  was  recognized  and  admitted 
from  the  b^inning  imtil  Lord  Thurlow  devised  the  clause 
against  anticipation.  But  it  would  be  contrary  to  the  whole 
principle  of  the  doctrine  of  separate  use  to  require  the  con- 
sent or  concurrence  of  the  husband  in  the  act  or  instrument 
by  which  the  wife's  separate  estate  is  dealt  with  or  disposed 
of.  That  would  be  to  make  her  subject  to  his  control  or  in- 
terference. The  whole  lies  between  the  married  woman  and 
her  trustees;  and  the  true  theory  of  her  alienation  is  that  any 
instrument,  be  it  deed  or  writing,  when  signed  by  her,  op- 
erates as  a  direction  to  the  trustees  to  convey  or  hold  the 
estate  according  to  the  new  trust  which  is  created  by  such 
direction.  This  is  sufficient  to  convey  the  feme  coverte's  equi- 
table interest  and  when  the  trust  thus  created  is  clothed  by 
the  trustees  with  the  legal  estate,  the  alienation  is  complete 
both  at  law  and  in  equity." 

102.  Liability  of  separate  estate  to  her  engagements. 

The  same  line  of  reasoning,  which  induced  the  English 
courts  of  equity  to  recognize  the  power  of  a  married  woman 
to  alienate  her  separate  estate,  has  also  led  to  a  recognition 
of  the  liability  of  this  estate  to  the  engagements  of  the  feme. 
The  separate  property  of  a  married  woman  being  a  creature 
of  equity,  it  follows  that,  if  she  has  the  power  to  deal  with  it, 
she  has  the  other  power  incident  to  property  in  general,  viz., 
the  power  of  contracting  debts  to  be  paid  out  of  it;  and  equity 
will  lay  hold  of  the  separate  estate  as  the  only  means  by  which 
those  debts  can  be  satisfied.^  This  liability  was  at  first  sup- 
posed to  exist  only  when  the  ferns  had  executed  some  obli- 
gation imder  seal;  ^  but  the  courts  have  now  reached  the 

^Hulme  0.  Tenant,  1  Lead.  Gas.         *Hulme  v.  Tenant,  1  Bro.  C.  C. 
£q.  679  (481,  4th  Eng.  ed.);  Owens      16. 
V.  Dickinson,  1  Or.  4:  Ph.  48;  Perkins 
V.  Elliott,  23  N.  J.  Eq.  529. 
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conclusion  that  the  same  liability  exists  in  respect  of  a  mere 
verbal  engagement,  and  that  when  a  married  woman  enters 
into  an  agreement,  she  allows  the  supposition  to  be  made 
that  she  intends  to  perform  the  agreement  out  of  her  prop- 
erty, and  that  she  creates  a  debt  which  may  be  recovered, 
not  by  reaching  her,  but  by  reaching  her  property.^  When  a 
man  contracts  debts,  both  his  person  and  his  property  are  by 
law  liable  to  the  payment  of  them.  A  court  of  equity,  having 
created  a  separate  estate,  has  enabled  a  married  woman  to 
contract  debts  in  respect  of  it.^  Her  person  cannot  be  made 
liable,  either  in  law  or  in  equity,'  but  in  equity  her  property 
may.  A  court  of  equity  gives  execution,  therefore,  against 
the  property,  just  as  a  court  of  law  gives  execution  against 
the  property  of  other  debtors.  These  are  the  views  ex- 
pressed by  Lord  Justice  Turner,  in  Johnson  v,  Gallagher,^ 
and  must  now  be  taken  as  the  settled  law  of  England  upon 
the  subject.^  It  must  be  here  observed  that  the  comets  have 
not  yet  gone  to  the  length  of  holding  that  a  mere  general 
engagement  of  a  married  woman  will  in  all  cases  affect  her 
separate  estate.®    On  the  contrary,  it  has  been  expressly  de- 

1  Picard  v.  Hine,  L.  R.  5  Ch.  274;  Hine,  L.  R.  6  Ch.  274.    See,  also, 

Johnson  v,  Galla^er,  3  DcG.,  F  &  London  Dank  of  Australia  v.  Lcm- 

J.,  494;  London  Bank  of  Australia  v.  prierc,  L.  R.  4  Priv.  C.  App.  572; 

Lempriere,  L.  R.  4  Priv.  Coun.  App.  Harvey's  Estate  (Godfrey  v.  Harben), 

572;  Murray  ».  Barlee,  3  M.  &  K.  209;  13  Ch.  Div.  216;  Hodgson  o.  William- 

Matthewman's  Case,  L.  R.  3  Eq.  781;  son,  15  Ch.  Div.  89;  In  re  Lady  Hast- 

Shattock  V,  Shattock,  L.  R.  2  Eq.  ings,  35  Ch.  Div.  101.    A  contract  of 

182.  a  married  woman,  where  it  binds  her 

*  See  Price  v.  Planters'  Nat.  Bank,  separate  estate,  binds  only  that  of 
92  Va.  468.  which  she  was  possessed  at  the  time  of 

'  It  had  been  decided  in  Corbett  v.  the  contract.    Pike  v.  Fitz^bbou,  17 

Poolnitz,  1  T.  R.  5,  that  an  action  at  Ch.  D.  454.    In  Massachusetts,  see 

common  law  would  lie  when  the  wife  Rogers  v.  Ward,  8  Allen,  389. 
has  a  separate  maintenance  and  lives         '  ''The  principle,  as  I  have  always 

apart  from  her  husband,  and  recdves  understood  it,"  said  Sir  George  Jessd, 

credit  upon  the  possession  of  the  es-  M.  R.,  in  Wainford  v.  Heyl,  L.  R.  20 

tate,  but  this  was  subsequently  oveiv  Eq.  324,  "is  this:  a  married  woman  is 

ruled  in  Marshall  v.  Rutton,  8  T.  R.  \ish\e — or  rather  her  separate  estate 

545.  is  liable  (for  there  is  no  personal  lia- 

*  3  De.G.,  F.  &  J.  609.  bility  as  far  as  she  is  concerned) — to 
*See   the   opinions   of  the   Lord  make  good  all  contracts  which  arc 

Chancellor,  Hathcrly,  and  of  Lord  made  by  her  with  express  reference 
Justice  Sir  G.  M.  GifTard,  in  Picard  v,      to  the  separate  estate,  or  which  from 
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cided  that  the  contract  of  a  married  woman  can  be  made 
good  only  out  of  the  separate  estate  which  is  hers  at  the  time 
of  the  contract;  and  this  conclusively  shows  that  the  engage- 
ment is  not  to  be  treated,  in  all  respects,  as  the  imdertaking 
of  one  imi  juria.^  The  true  view  seems  to  be  that  such  an 
engagement  will  be  binding  if  it  appears  that  it  was  made 
with  reference  to,  and  upon  the  faith  and  credit  of,  her  sepa- 
rate estate;  but  that  whether  it  was  so  or  not  is  a  question 
to  be  judged  of  by  the  coTui)  under  all  the  circumstances  of 
the  case.  The  fact  that  the  feme  is  living  separate  from  her 
husband,  and  is  known  not  to  be  receiving  maintenance  from 
him,  is  considered  evidence  to  show  that  the  contract  was 
made  with  reference  to  her  separate  estate.' 

It  was  at  one  time  supposed  that  the  contract  of  a  feme 
covert  operated  as  an  appointment  of  her  separate  estate; ' 
but  this  idea  is  now  exploded,^  as  it  is  manifest  that  to  hold 
such  a  <ioctrine  would  lead  to  the  conclusion  that  the  debts 
were  to  be  paid  in  the  order  of  their  creation,  whereas  they 
all  stand  on  an  equal  footing,  and  are  paid  pari  pa^su.^ 


the  nature  of  the  contract  itself  must 
be  intended  to  be  so  referred;  but  she 
IS  not  liable  even  for  genera]  con- 
tracts which  from  their  nature  can- 
not be  so  referred;  a  fortiori  she  is  not 
liable  for  general  torts,  but  her  hus- 
band is  liable.  Her  separate  estate 
may  be  liable  for  a  fraud  relating  to 
the  separate  estate,  that  is,  dealing 
with  tiie  separate  estate  by  way  of 
fraudulent  representation.  Again, 
the  estate  may  be  made  liable  for  an 
actual  appropriation  of  funds  sub- 
ject to  the  same  settlement  and  the 
same  trusts  which  create  the  separate 
estate.  *  *  *  That,  as  I  understand, 
is  the  decision  in  Glive  v,  Carew,  1 
J.  &  H.  199.  But  apart  from  such 
cases  aa  these,  one  cannot  conceive 
why  she  could  be  made  liable  for 
general  torts  in  reference  to  trusts 
any  more  than  for  general  torts  at 
law." 
iPike  V.  Fitzgibbon,  17  Ch.  D. 


454;  King  v.  Lucas,  23  Gh.  D.  712; 
Ankeney  v,  Hannon,  147  U.  S.  130; 
Filler  v,  Tyler,  91  Va.  458. 

'  Picard  v,  Hine;  Johnson  v.  Gallar 
gher,  lU,  sup.;  Johnson  v,  Guminins,  16 
N.  J.  £q.  97,  and  Harrison  v.  Stewart, 
18  N.  J.  Eq.  451.  See  Dodge  v, 
Knowles,  114  U.  S.  430,  and  Ghaffee 
V.  Browne,  109  Gal  211. 

)  Glark  v.  Miller,  2  Atk.  379;  Mui^ 
ray  t^.  Barlee,  4  Sim.  82,  by  Sir  L. 
Shadwell,  V.  G. 

*  Johnson  v.  Gallagher  (supra);  In 
re  Roper,  39  Gh.  D.  482.  A  debt 
contracted  by  a  married  woman,  pay- 
able out  of  her  separate  estate,  is 
barred  by  the  same  lapse  of  time  in 
which  an  ordinary  debt  arising  from 
a  simple  contract  would  be  barred  by 
the  Statute  of  Limitations,  the  Gourt 
of  Ghancery  acting  herein  by  anal- 
ogy. In  re  Lady  Hastings,  35  Gh. 
D.  94. 

■  Murray  ti.  Barlee,  3  M.  d;  K.  209, 
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103.  Rules  in  the  United  States  upon  this  subject 

In  the  United  States  the  decisions  upon  the  power  of  a 
feme  covert  over  her  separate  estate,  and  its  liabiUty  to  her 
engagements,  have  not  been  uniform.  The  first  departure 
from  the  English  rule  was  in  South  Carolina,  in  the  year  1811. 
In  the  case  of  Ewing  v.  Smith  ^  the  Court  of  Appeals  (over- 
ruling the  decision  of  Chancellor  Desaussure)  held  that  a 
feme  covert  had  no  powers  over  her  separate  estate  except 
those  which  had  been  given  to  her  by  the  trust  instrument, 
and  that  the  powers  conferred  must  be  strictly  pursued. 
This  decision,  with  the  exception  of  a  doubt  expressed  in 
1826,^  has  been  steadfastly  adhered  to  in  subsequent  cases.' 
The  same  rule  was  established  in  Pennsylvania,  in  the  lead- 
ing case  of  Lancaster  v.  Dolan,^  and  was  upheld  and  enforced 
in  subsequent  decisions.^  It  was,  indeed,  held  in  that  state, 
in  Haines  v.  Ellis,®  that  the  law  had  been  altered  by  the 
Married  Women's  Act  of  1848;  but  this  decision  was  subse- 
quently overruled.^   In  the  authorities  just  cited  it  was  said 


reversing  the  Vico-Chancellor  in  4 
Sim.  82;  Owens  v,  Dickinson,  1  Cr.  & 
Ph.  48.  The  decision  of  Lord  Eldon, 
in  Nantes  v,  Corrock,  9  Ves.  189,  that 
the  stock  of  a  feme  covert  was  not 
bound  by  her  engagements  because  it 
was  not  liable  to  execution,  also 
shows  that  the  liability  is  not  by  way 
of  appointment,  for  if  it  were,  the  cir- 
cumstance that  stock  was  a  species  of 
property  not  liable  to  execution 
would  be  entirely  immateriaL 

^  3  Desaus.  417. 

'Frazier's  Trustees  v.  Center,  1 
McCord  Ch.  270,  275. 

'  Magwood  V.  Johnston,  1  Hill  Ch. 
228;  Robinson  t^.  Dart's  Ex'rs,  Dud- 
ley's Eq.  128,  131;  Reid  v.  Lamar,  1 
Strobh.  Eq.  27;  Wallace  v,  Craig,  27 
S.  C.  614. 

*  1  Rawle,  231.  It  waa  decided  in 
Thomas  o.  Folwell,  2  Wharton,  11, 
that  a  married  woman  could  not 
devise  an  estate  settled  to  her  sepa- 
rate use  if  no  power  to  do  so  was 


conferred  by  the  trust  instrument. 
This  decision  has  been  followed  in 
Cobb's  Appeal,  168  Pa.  176. 

*  Rogers  v.  Smith,  4  Pa.  93;  Thomas 
V,  Folwell,  2  Whart.  11;  Wallace  v. 
Coston,  9  Watts,  137;  Cochran  v. 
O'Hem,  4  W.  &  S.  96;  Lyne's  Ex'rs 
V.  Crouse,  1  Pa.  Ill;  Jones's  Ap- 
peal, 57  Pa.  369;  McMullen  v. 
Beatty,  66  Pa.  389;  West  v.  West, 
10  S.  &  R.  445;  HoUiday  o.  Hivdy, 
198  Pa.  336;  Hays's  Estate,  201  Pa. 
394.  See  Maurer's  Appeal,  86  Pa.  380. 

•  24  Pa.  263. 

'  Penna.  Ins.  Co.  v,  Foeter,  35  Pa. 
134;  Wright  v.  Brown,  44  Pa.  224; 
Shonk  V.  Brown,  61  Pa.  320.  A  simi- 
lar ruling  has  been  made  as  to  the 
Married  Persons'  Property  Acts  of 
1887  and  1893.  See  MacConneU  v. 
lindsay,  131  Pa.  476;  Cobb's  Ap- 
peal, 168  Pa.  176;  Hays  v.  Leonard, 
155  Pa.  474,  and  HoUiday  v.  Hively, 
198  Pa.  342.  Upon  this  point  Mac- 
ConneU V,  Lindsay  is  not  overruled 
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that  there  is  a  manifest  difference  between  the  legal  separate 
estate,  which  is  due  to  the  provisions  of  the  statute,  and  the 
equitable  separate  estate,  which  is  the  creatxu*e  of  Courts 
of  Equity;  and  this  view  seems  to  be  taken,  also,  by  the  courts 
in  Illinois,^  and,  after  some  fluctuation,  by  those  in  Alabama.' 
But  a  different  opinion  on  the  subject  has  been  entertained  in 
other  states,  and  the  general  tendency  of  the  decisions  is, 
perhaps,  to  put  estates  of  both  kinds,  so  far  as  regards  the 
power  of  the  feme  over  them,  upon  the  same  footing.'  The 
South  Carolina  rule  was,  however,  adopted  in  Rhode  Island,^ 
Tennessee, '^  Mississippi,*  Illinois,^  and,  formerly,  in  Mary- 
land.' It  has  been  expressly  reiterated  in  North  Carolina.' 
It  was  also  recognized,  to  a  liimted  extent,  in  Ohio.^' 

On  the  other  hand,  the  English  rule  has  been  followed  in 
a  number  of  the  states.  It  was  adopted  in  New  York  in 
Jaques  v.  The  Methodist  Church,  ^^  overruling  Chancellor 
Kent,  who  had  decided  the  other  way,^'  and  has  been  recog- 
nized in  other  decisions.^'   It  has  been  followed  in  New  Jer- 


by  MacConnell  v.  Wright,  150  Pa. 
275. 

^Gookson  V,  Toole,  59  111.  515; 
Dressier  v,  Kent,  .61  111.  426;  Cole  v. 
Van  Riper,  44  111.  58;  Carpenter  v. 
MitcheU,  50  lU.  470;  Rogers  v.  Hig- 
gins,  48  111.  211. 

<  See  Short  v.  Battle,  52  Ala.  456, 
overruling  Molton  v.  Martin,  43  Ala. 
651;  Glenn  v.  Glenn,  47  Ala.  204,  and 
Denechaud  v.  Berry,  48  Ala.  591. 
See  Lippinoott  v.  Mitchell,  94  U.  S. 
767. 

» Yale  V.  Dederer,  18  N.  Y.  265; 
Ballin  v.  Dillaye,  37  N.  Y.  35;  Peake 
9.  La  Baw,  21  N.  J.  Eq.  282;  WiUaid 
9.  Eastbam,  15  Gray,  3i28. 

« Metcalf  V,  Cook,  2  R.  I.  355. 

*  Marshall  v,  Stevens,  8  Humph. 
159;  Hart  v.  Bayliss,  97  Tenn.  72. 
See,  however.  Young  v.  Young,  7 
Cokl.  461. 

« Doty  V,  MitcheU,  9  Sm.  &  M.  435. 

7  Swift  V.  Castle,  23  111.  209;  Bress- 
kr  V.  Kent,  61  HI.  426,  overjruling 


Young  V.  Graff,  28  111.  20;  Ennor  v. 
Hodson,  134  lU.  32. 

>  Miller  v.  Williamson,  5  Md.  219; 
Tarr  v.  Williams,  4  Md.  Ch.  68;  but 
see  Cooke  v.  Husbands,  11  Md.  492. 
See,  also,  the  American  note  to  Huhne 
0.  Tenant,  1  Lead.  Gas.  Eq.  741;  Hill 
on  Trustees,  657  (4th  Am.  ed.);  and 
Perry  on  Trusts,  §  655. 

•  Kirby  v.  Boyette,  116  N.  C.  167; 
118  N.  C.  244.  See,  in  this  oonneo- 
tion,  Newlin  t^.  Freeman,  4  Ired.  Eq. 
312. 

»  Machir  t^.  Burroughs,  14  Ohio  St. 
519. 

1U7  Johns.  R.  548.  See,  also, 
Dyett  V,  North  Am.  Goal  Co.,  20 
Wend.  570;  Powell  v.  Murray,  2  Edw. 
Ch.  636;  Gardner  v.  Gardner,  7  Paige 
Ch.  112;  Gumming  v,  Williamson,  1 
Sandf.  Ch.  17;  Curtir  v.  Engel,  2 
Sandf.  Ch.  287;  Mallory  v.  Vander- 
heyden,  3  Barb.  Ch.  10;  1  Const.  463. 

»  3  Johns.  Ch.  78. 

^*  See  Dyett  v.  Central  Trust  Co., 
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sey,^  Connecticut,^  Kentucky,*  Virginia,^  Alabama,*  Georgia,* 
Missouri,^  Minnesota,*  Maryland,*  and  Calif omia;^®  and 
also  in  Vermont  (to  a  certain  extent),"  and  in  Florida." 
It  has  likewise  been  followed  in  the  federal  courts.^*  The 
above  states,  too,  have  followed  substantially  the  English 
rule  upon  the  subject  of  the  liability  of  the  estates  of 
feineB  covert  to  their  separate  engagements.^^    And  of  late 

Frazier  v,  Brownlow,  3  Ired.  Eq.  237 
Oi>ut  not  for  general  engagements, 
Knox  V,  Jordan,  5  Jones'  E2q.  175); 
Bradford  ©.  Greenway,  17  Ala.  797; 
Ozley  V.  Ikelheimer,  26  Ala.  332;  Lill- 
ard  V,  Turner,  56  Ky.  374;  Bui^ch 
0.  Breckenridge,  56  Ky.  482;  Harris  v, 
Harris,  7  Ired.  Eq.  Ill;  Whitesidcs 
v.  Cannon,  23  Mo.  457;  Schafroth 
0.  Ambs,  46  Mo.  114;  Miller  v.  Brown, 
47  Mo.  504;  Lewis  v.  Yale,  4  Fla.  418; 
Robert  v.  West,  15  Ga.  123;  Dallas  v. 
Heard,  32  Ga.  604.  In  New  York, 
see  Yale  v.  Dederer  {fuyraY,  Ballin  v. 
Dillaye,  37  N.  Y.  35;  Com  Exchange 
Ins.  Co.  V,  Babcock,  42  N.  Y.  614; 
Maxon  o.  Scott,  65  N.  Y.  247;  Rohr- 
bach  t;.  Ins.  Co.,  62  N.  Y.  47;  Man- 
hattan, etc.,  Co.  V,  Thompson,  58 
N.  Y.  80;  Conlin  v.  Cantrell,  64  N.  Y. 
217.  In  Wisconsin,  Todd  v,  Lee,  15 
Wis.  365;  16  Wis.  480.  In  Tennessee, 
see  Hughes  v.  Peters,  1  Cold.  67.  A 
good  deal  of  discussion  has  taken 
place,  of  late  years,  as  to  how  far  the 
separate  estate  of  a  married  woman 
under  the  statutes  in  the  different 
states  is  chargeable  with  her  engage- 
ments. The  authorities  upon  the 
subject  will  be  found  collected  and 
examined  in  the  American  note  to 
Hulme  V,  Tenant,  1  Lead.  Cas.  Eq. 
756  et  seg»  (4th  Am.  ed.)  See  also 
Deering  v.  Boyle,  8  Kan.  525;  Wicks 
c^.  Mitchell,  9  Kan.  80;  Whiteley  v. 
Stewart,  63  Mo.  363;  Cookson  v. 
Toole,  59  111.  515;  HaUey  v.  Ball,  66 
111.  250;  Haight  v.  McVeagh,  69  III 
624^Husband  v.  Epling,  81  lU.  172. 


140  N.  Y.  54.  See,  also,  Yale  v. 
Dederer,  18  N.  Y.  265;  22  N.  Y.  456. 

^  Leaycraft  v,  Hedden,  4  N.  J.  Eq. 
512;  Perkins  v.  Elliott,  23  N.  J.  Eq. 
529. 

*Imlay  v.  Huntington,  20  Conn. 
175. 

'Coleman  v.  Wooley,  50  Ky. 
320;  Burch  v.  Breckenridge,  56  Ky. 
482.  This  subject  is  now  regulated 
by  statute  in  this  state. 

^Vizonneau  v.  Pegram,  2  Leigh, 
183;  Mauzy  v.  Mauzy,  79  Va.  537. 

» Bradford  v.  Greenway,  17  Ala. 
805;Jenkins&  MoConico,26A]a.213; 
Smyth  V,  Fitzsimmons,  97  Ala.  451. 
See  Scharf  v.  Moore,  102  Ala.  468, 
as  to  the  effect  of  the  code. 

« Fears  v.  Brooks,  12  Ga.  200; 
Dallas  V.  Heard,  32  Ga.  604.  By 
statute,  Kile  v,  Fleming,  78  Ga.  1. 

7  Kimm  v.  Weippert,  46  Mo.  532; 
Cadematori  v.  Gauger,  160  Mo.  352; 
Ryland  p.  Banks,  151  Mo.  1. 

•  Pond  V,  Carpenter,  12  Minn.  430. 

0  Buchanan  v.  Turner,  26  Md.  5. 

^  MiUer  v.  Newton,  23  Cal.  554. 

"  Frary  v.  Booth,  37  Vt.  78. 

u  Lewis  V.  Yale,  4  Fla.  418. 

"  Cheever  v,  Wilson,  9  Wall.  119. 
See  Ankeney  v.  Hannon,  147  U.  S. 
118,  whare  the  subject  is  fully  dis- 
cussed. 

^*  Gunter  v,  Williams,  40  Ala.  572; 
Armstrong  v,  Ross,  20  N.  J.  Eq.  109; 
Vankirk  t;.  Skillman,  34  N.  J.  L. 
109;  Batchelder  v.  Sargent,  47  N.  H. 
265;  Imlay  v,  Huntington,  20  Conn. 
175;  Cooke  t^.  Husbands,  11  Md.  492; 
Fenn.  v.  Whitehead,  17  Gratt.  503; 
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years  the  doctrine  has  been  pushed  in  some  states  to  great 
lengths.  Thus,  it  is  now  settled  in  Missouri  that  when  a 
married  woman  gives  a  promissory  note  the  law  implies^ 
in  the  absence  of  proof  to  the  contrary,  an  intention  to  bind  her 
separate  estate;  and  although  it  is  permissible  to  show  that 
no  such  intention  existed,  yet  such  intention  not  to  bind  the 
separate  estate  must  appear  on  the  face  of  the  instrument, 
otherwise  the  estate  will  be  charged.^ 

On  the  other  hand,  it  has  been  expressly  decided  in  Vir- 
ginia that  the  note,  or  other  general  engagement,  of  a  married 
woman  owning  separate  estate  creates  no  specific  lien  on 
such  estate.^ 

Those  states  which  were  mentioned  as  having  followed  the 
lead  of  the  South  Carolina  case  of  Ewing  v.  Smith,  in  regard 
to  the  power  of  a  married  woman  to  convey  her  separate 
estate,  have  also  generally  refused  to  adopt  the  English  rule 
upon  the  subject  of  the  feme' 8  power  to  bind  it  by  contract.' 
In  South  Carolina,  Ohio,  and  Massachusetts,  however,  the 
separate  estate  is  chargeable  for  debts  contracted  on  its 
accoimt  and  for  its  use,  but  not  for  the  general  engagements 
of  the  femeA 

104.  Restraints  on  Anticipation. 

The  English  rule  above  stated,  in  reference  to  the  powers  of 
Skfeme  covert  over  her  separate  estate,  and  the  liability  of  that 
estate  to  her  engagements,  naturally  led  to  some  plan  by 
which  the  operation  of  the  rule  could  be  avoided,  and  the 
will  of  the  donor  carried  out  by  giving  the  married  woman  the 
property  in  such  a  way  that  it  would  be  protected  against 


1  Kimm  v,  Weippert,  46  Mo.  532; 
Metropolitan  Bank  v,  Taylor,  62  Mo. 
340;  Buml^  9.  Thomas,  63  Mo.  390. 
See,  also,  Gage  v.  Gates,  62  Mo.  412, 
as  to  the  means  of  enforcing  the 
charge. 

*  French  v.  Waterman,  79  Va. 
617. 

>  Lancaster  v.  Dolan,  1  Rawle,  231; 
Metcalf  V.  Ckwk,  2  R.  1. 355;  litton  v. 
Baldwin,  8  Humph.  209;  Bailey  v. 


Pearson,   9    Foster,    77;    Perry   on 
Trusts,  {  661. 

*  Magwood  V.  Johnston,  1  Hill  Eq. 
228;  Cater  v.  Eveleigh,  4  Dess.  19; 
James  v.  Mayrant,  4  Dess.  591; 
Adams  v.  Mackey,  6  Rich.  Eq.  75; 
Machir  v.  Bunx)Ughs,  14  Ohio  St.  519; 
Willard  v.  Eastham,  15  Gray,  328; 
Rogers  v.  Ward,  8  Allen,  388;  Tracy 
V.  Keith,  11  Allen,  214.  See  Heburn 
V.  Wamer,  112  Mass.  271;  Taylor  v. 
Barker.  30  S.  C.  238. 
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herself  (so  to  ^)eak)  and  her  creditors,  as  well  as  against  her 
husband  and  his  indebtedness.  The  plan  adopted  was  the 
insertion,  in  the  trust  instrument,  of  the  clause  against 
anticipation  which  was  first  invented  by  Lord  Thurlow, 
and  used  in  drawing  Miss  Watson's  settlement.^  This 
clause,  viz.,  "not  by  way  of  anticipation,"  was  held  to  be 
effective  in  imposing  a  restraint  upon  alienation,^  and  became 
the  usual  language  in  settlements.  No  particular  form  of 
words  is,  however,  necessary.  It  is  enough  if  the  intention 
to  impose  the  restraint  be  clearly  expressed,'  and  the  re- 
straint may  be  implied  when  a  different  interpretation  would 
defeat  the  piupose  of  the  donor.  ^  Thus,  when  it  appeared 
that  the  paramount  object  of  the  will  was  to  provide  a  fund 
for  the  support  and  maintenance  of  the  testator's  wife  dur- 
ing her  lifetime,  and  for  the  maintenance  and  education  of 
his  children,  it  was  held  that  the  power  of  alienation  was  im- 
pliedly but  effectually  forbidden ;  ^  and  in  Nix  v.  Bradley 
it  was  held  that  the  same  conclusion  was  to  be  drawn  from 
the  general  language  and  scope  of  the  will.' 

The  clause  against  anticipation,  however,  applies  only  to 
future  income ;  it  will  not  be  operative  to  remove  arrears  of 
income  from  the  control  of  the  feme  or  from  process  at  the 
suit  of  a  creditor,  as  to  arrears  which  have  become  due  be- 
fore the  judgment.^ 

It  will  be  observed  that  this  restraint  upon  alienation  is  a 
violation  of  the  ordinary  rules  of  property,  the  general  prin- 
ciple being  that  the  power  of  alienation  is  a  necessary  and 


^  Lewin,  1007  (12th  Eng.  ed.)  See, 
also,  Hood-B&rrs  v.  Heriot,  [1896] 
A.  C.  174  (where  a  history  of  this 
clause  is  given),  and  Bank  v,  James, 
95  Tenn.  8. 

» Parkes  w.  White,  11  Ves.  221. 

'  Notes  to  Huhne  v.  Tenant,  1 
Lead.  Cas.  Fxi.  520. 

« Weeks  v.  S^so,  9  Qa.  201;  Nixon 
t.  Rose,  12  Gratt.  425;  Perkins  v. 
Hays,  3  Gray,  405;  Nix  v,  Bradley, 
6  Rich.  Eq.  43. 

•  Perkins  v.  Hays,  3  Gray,  405. 


•  6  Rich.  Eq.  43. 

'  Hood-Barrs  v.  Heriot,  [1896]  A.  C. 
174,  reversing  Lord  Esher,  M.  R.,  in 
Loftus  t;.  Heriot,  [1895]  2  Q.  B.  212. 
See  Hood-Barrs  v.  Cathcart,  [1894]  2 
Q.  B.  559.  In  Hays's  Estate,  201 
Pa.  391,  it  was  held  tiiat  under  propei 
language  for  payment  of  income 
solely  upon  the  woman's  own  re- 
ceipt, income  accrued  but  not  paid 
over  was  not  liable  to  attachment  in 
the  hands  of  the  trustees. 
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inseparable  incident  of  ownership  which  cannot  be  taken 
away  by  any  condition  or  stipulation  in  the  grant.  But,  it 
being  once  settled  that  a  wife  might  enjoy  a  separate  estate 
as  a  feme  sole,  the  laws  of  property  attached  to  this  new 
estate;  and  it  was  found,  as  part  of  such  laws,  that  the  power 
of  alienation  belonged  to  the  wife,  and  was  destructive  of 
the  security  intended  for  her  estate.  Ekjuity  again  interfered , 
and  by  another  violation  of  the  laws  of  property,  supported 
the  validity  of  the  prohibition  against  alienation.^ 

106.  For  whose  benefit  separate  estates  may  be  created. 

An  important  question  which  naturally  presents  itself  in 
r^ard  to  these  trusts  is,  "For  whose  benefit  can  they  be 
created?  "  For  it  is  obvious  that  the  trust  may  be  attempted 
to  be  created  for  the  benefit  either  of  a  woman  covert  at  the 
time^  or  in  contemplation  (more  or  less  immediate)  of  cover- 
ture, or  without  any  such  contemplation ;  and  the  question 
arises.  Is  there  any  distinction  between  these  cases?  In 
other  words,  can  a  sole  and  separate  use  be  limited  to  a  feme 
sole  which  will  come  into  operation  whenever  coverture 
takes  place;  or  can  the  trust  be  called  into  being  merely  for 
the  benefit  of  a  woman  actually  married  at  the  time  of  its 
creation? 

In  England  this  question  was  considered  in  the  year  1834, 
in  the  case  of  Massey  v.  Parker.*  It  was  there  decided  that 
where  a  trust  of  this  description  was  created  for  the  benefit 
of  a  feme  sole,  it  would,  upon  her  marriage,  be  ineffectual 
to  debar  her  husband  from  his  marital  rights.  This  decision, 
which  was  made  by  Lord  Cottenham  when  Master  of  the 
Rolls, ^  was,  however,  afterwards  overruled  by  the  same 
judge,  as  Chancellor,  in  the  subsequent  case  of  TuUett  v. 
Armstrong,*  where  the  rule  was  laid  down  that  a  valid  sepa- 

^  By  Lord  Gottenbam,  in  TuUett  v.  married  woman  ''to  bind  her  interest 

Armstrong,  4  My.  &  Cr.  406.    See,  in  any  property,"  notwithstanding  a 

also,  Nickell  t^.  Handly,  10  Gratt.  336.  restraint  upon  anticipation.    See  In 

In  England,  by  sec.  31  of  the  "Con-  re  Little,  40  Ch.  D.  423. 

▼eyancing  and   Law  of  Property"  •2M.  &K.  174. 

Act  of  1881,  the  court  is  given  dis-  '  Sir  C.  Pepya. 

eretionary    power    to    authorise    a  *  4  M.  &  Gr.  877. 
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rate  trust  could  be  created  for  the  benefit  of  a  woman,  un- 
married at  the  time,  which  would  come  into  active  operation 
whenever  a  marriage  took  place;  and  which,  moreover, 
would  not  cease  entirely  upon  discoverture,  but  would  re- 
vive and  again  take  effect  upon  a  subsequent  marriage. 
This  rule  has  been  adhered  to  in  England,  and  is  now  firmly 
established  by  many  decisions. 

But  it  must  here  be  remarked  that  while  a  trust  for  the  sole 
and  separate  use  of  a  ferne  may  be  created  when  she  is  soky 
yet,  if  she  chooses  to  make  any  disposition  of  the  property 
before  coverture,  she  is  at  liberty  to  do  so;  and  that  no  re- 
straint upon  her  power  of  alienation  will  be  tolerated  if  she 
elects  to  exercise  that  power  before  she  becomes  covert.  In 
other  words,  a  feme  when  discovert  has  the  same  power  over 
an  estate  limited  to  her  sole  and  separate  use,  as  any  other 
person  sui  juris;  she  has  the  option  of  determining  the  trust 
when  unmarried;  if  she  does  not  choose  so  to  determine  it, 
it  will  attach  upon  the  first  or  any  subsequent  coverture.^ 


106.  Rules  in  the  United  States  upon  this  subject. 

The  decision  in  Massey  v.  Parker  has  been  followed  in 
Pennsylvania,^  in  Arkansas,'*  in  North  Carolina,^  and  in 
Massachusetts.*^  In  the  first-named  state  it  must  now  be 
considered  the  settled  law  that  a  separate  use  trust  cannot 
be  created  except  for  a  married  woman,  or  one  in  inmiediate 
contemplation  of  marriage,^  and  that  it  ceases  on  discover^ 
iure,''  and  does  not  revive  on  a  second  marriage.^   Whether 


^See,  in  this  oonnectioiiy  the  case 
of  Wright  V.  Wright,  2  Johns.  &  H. 
647. 

'Hamersley  v.  Smith,  4  Whart. 
126;  Smith  v.  Starr,  3  Whart.  62. 

'  Lindsay  v,  Harrison,  3  Eng.  311. 

*  Apple  9.  Allen,  3  Jones'  Eq.  120; 
though  see  Bridges  v,  Wilkins,  3 
Jones'  Eq.  342. 

*  Moore  v,  Stinson,  144  Mass.  594. 

*  McBride  v.  Smyth,  64  Pa.  245; 
Snyder's  Appeal,  92  Pa.  504;  Ned's 
Appeal,  104  Pa.  214.  See  Quin's  Es- 
tate, 144  Pa.  449  (where  a  very  full 


history  of  the  law  on  this  point  is 
given),  and  King's  Estate,  147  Pa. 
410,  where  a  trust  for  the  testator's 
widow  was  held  not  to  be  a  ''sole  and 
separate"  use.  Catman  v,  Bumpus, 
244  Pa.  136. 

'Or  on  divorce,  Koenig's  Appeal, 
57  Pa.  352;  Lee's  Estate,  207  Pa.  218; 
but  not  on  mere  desertion  by  the 
husband;  People's  S.  Bank  o.  Denig, 
131  Pa.  253.  See,  also,  Carswell  v. 
Lovett,  80  Ga.  36. 

■Hamersley  v.  Smith,  4  Whart. 
126;  Bush's  Appeal,  33  Pa.  85;  Mo- 
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''immediate  contemplation  of  marriage"  may  or  may  not 
exist  in  any  particular  case,  must,  it  is  evident,  be  a  question 
of  fact  not  always  easy  to  determine.  It  has  been  said  that 
the  creation  of  the  trust  constitutes  the  evidence  of  the  fact 
being  in  the  contemplation  of  the  donor  or  devisor,  and  when 
this  is  followed  within  a  reasonable  time  by  consummation 
of  the  marriage,  it  concludes  the  proof.  ^ 

But  in  other  states  of  the  Union  the  present  F.nglJRh  rule 
has  been  adopted.^ 

107.  General  conclusions;  Lewin's  propositions. 

The  restraint  upon  alienation,  of  course,  will  not  prevent 
the  feme  from  disposing  of  the  property  settled  to  her  sepa- 
rate use,  if  she  chooses  to  do  so  before  marriage,  or  in  the 
interval  between  different  covertures;  but  the  restraint  will 
attach  whenever  coverture  takes  place.  This  is  the  English 
rule.  But  in  those  states  where  the  separate  use  can  only 
be  created  for  the  benefit  of  women  who  are  either  actually 
married,  or  in  immediate  contemplation  of  matrimony,  the 
clause  in  regard  to  anticipation  is  subject  to  the  same  rules, 
and  it  will  be  ineffectual  except  in  the  two  specified  cases. 

The  law  upon  this  subject  may,  perhaps,  be  summed  up 
in  the  questions  propounded  by  Lewin,  and  in  the  answers 
thereto — as  follows: — 

1.  Can  property  given  to  the  separate  use  of  a  woman  be 
disposed  of  by  her  before  her  marriage?  This  must  be  an- 
swered in  the  affirmative. 

2.  If  the  property  is  not  so  disposed  of,  does  the  separate 
use  clause  come  into  effective  operation  upon  first  and  sub- 
sequent covertures?  This  must  also  be  answered  in  the 
afiinnative. 

Keeo.McEinl^,33Pa.d2;Freyvogl6  *  Beaufort  o.  Collier,  6   Humph. 

9.  Hughes,  66  Pa.  228;  Kuntzleman's  487;  Shirley  v.  Shirley,  9  Paige  Ch. 

Estate,  136  Pa.  151.     See,  in  this  363;  Fellows  9.  Tann,  9  Ala.  1003; 

ooonection,  O'Brien  o.  Ash,  169  Mo.  Waters  v.  Tazewell,  9  Md.  291;  Stag- 

283.  gers  v.  Matthews,  13  Rich.  Eq.  154. 

^  Wells  V,   McCall,   64  Pa.  207;  See  Winchester  o.  Machen,  75  Md. 

Springer   v.   Arundel,   64   Pa.   218;  538. 
Glen's  Appeal,  70  Pa.  501. 
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3.  Is  the  clause  against  anticipation  valid?   It  is. 

It  may  be  added  that  under  the  most  recent  English  au- 
thoritieS;  the  trust  for  the  sole  and  separate  use  extends  to 
the  absolute  interest  in  personalty,  and  to  the  corpus^  as  weD 
as  to  the  income  of  real  estate.^ 

If  a  married  woman  dies  without  having  disposed  of  her 
separate  estate  by  will,  her  husband,  except  when  controlled 
by  statute,  will  take  the  same  interest  therein  as  he  does  in 
her  legal  or  ordinary  equitable  estates.^ 

108.  Pin-money  trusts. 

Akin  to  trusts  for  the  separate  use  of  married  women,  are 
what  are  known  as  "pin-money"  trusts. 

Pin-money  may  be  defined  to  be  a  yearly  allowance  settled 
by  the  husband  upon  the  wife,  for  her  clothes  or  other  separ 
rate  personal  expenses;  and  its  principal  incident  is  that  its 
purpose  is  expenditure,  and  not  accumulation.  Hence,  if 
a  married  woman  suffers  this  allowance  to  remain  unpaid 
for  several  years,  she  will  be  imable  to  recover  more  than  one 
year's  arrears  from  her  husband  or  his  estate;  for  the  reason 
that,  as  this  allowance  is  designed  to  be  appropriated  for  her 
personal  expenses,  it  must  be  presumed  that  if  she  has  not 
drawn  upon  this  fund,  she  has  been  supplied  by  her  husband 
from  other  sources,  and  that  it  would  therefore  be  unjust, 
after  he  has  once  supplied  her  wants,  from  time  to  time,  to 
hold  him  responsible  for  the  accmnulation  of  her  allowance, 
and  thus,  in  effect,  compel  him  to  pay  it  twice.  When, 
however,  the  wife's  allowance  has,  in  point  of  fact,  been  paid 
short,  she  may  recover  the  accumulations.'  On  the  other 
hand,  where  it  appears  that  the  husband  has  actually  paid 
for  his  wife's  expenses,  she  cannot  even  recover  the  one 
year's  arrears.  Nor  can  the  wife's  executors  recover  from 
the  husband  or  his  estate  even  one  year's  arrears;  because 
the  allowance  is  entirely  personal  with  the  wife,  and  the  rea- 
son for  its  payment  ceases  with  her  death. 

^  Taylor  o.  Meads,  4  DeG.,  J.  &  S.  Donnington  v.  Mitchell,  1  Green  Ch. 

697.  239;  Qooney  v.  Woodbiim,  33  Md. 

« Stewart  v.  Stewart,  7  Johna.  Ch.  320;  Perry  on  Trusts,  §  668. 

299;   Faries's   Appeal,   23   Pa.   29;  *  Ridout  v.  Lewis,  1  Atk.  269. 
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The  leading  case  upon  the  subject  is  Howard  v.  Digby,* 
where  the  principles  applicable  to  this  species  of  trust  will 
be  found  discussed. 

As  to  arrears  of  the  wife's  separate  income  other  than  pin- 
money,  the  rule  is  different.  When  the  husband  and  wife 
have  lived  together,  the  latter  cannot  charge  her  husband 
or  his  estate,  as  her  debtor,  for  arrears  of  separate  income 
which  she  has  permitted  him  to  receive.  The  court  will  not 
give  any  account  against  the  husband  or  his  representatives 
in  respect  of  arrears  of  the  wife's  separate  income,  not  pin- 
money,  received  by  him  with  her  express  or  implied  per- 
mission.^ 

109.  Wife's  equity  to  a  settlement. 

It  has  been  already  mentioned  that  the  right  'of  the  hus- 
band to  his  wife's  property  is  subject  to  this  qualification, 
viz.,  that  if  for  the  purpose  of  reaching  her  equitable  property 
he  is  obliged  to  go  into  Chancery,  equity  will  compel  him  at 
her  request  to  make  a  suitable  provision  for  herself  and  her 
children. 

110.  How  enforced. 

It  had  been  at  first  supposed  that  this  right  of  the  wife  was 
of  a  passive  rather  than  an  active  nature,  and  while  capable 
of  being  enforced  in  a  suit  in  which  the  husband  was  com- 
plainant, and  which  had  been  instituted  by  him  for  the  pur- 
pose  of  getting  in  his  wife's  equitable  chases  in  action,  could 
not  be  actively  asserted  by  the  wife  herself  as  plaintiff.  This 
idea,  however,  was  dissipated  by  the  leading  case  of  Elibank 
V.  Montolieu,'  and  it  was  there  held  that  the  wife  could  come 
into  Chancery  as  complainant  for  the  purpose  of  having  a 
settlement  made. 

The  better  opinion  is  that  the  same  rule  exists  in  th'e  United 
States.* 

^  8  Bligh  N.  R.  224.    As  to  the  >  Edward  v,  Cheyne,  13  App.  Cas. 

wife's  paraphernalia  and  what  jewels  -  398. 

and  other  articles  are  included  in  the  '  5  Ves.  Jr.  737. 

term,  see  Graham  t^.  Londonderry,  'Hill  on  Trustees,  632  (4th  Am. 

3  Atk.  3d3,  and  note  to  Hulme  &.  ed.);  Perry  on  Trusts,  §629;  Kenney 

Tenant,  1  Lead.  Cas.  Eq,  S3S  el  seq.  v.  Udall,  5  Johns.  Ch.  464;  Udall  v. 
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Where,  however,  the  property  out  of  which  a  settlement 
is  sought  is  real  estate,  the  wife,  it  is  said,'  cannot  come  in  as 
plaintiff.^  But  in  a  case  in  Vermont,  a  settlement  was  al- 
lowed the  wife  out  of  realty — and  this,  too,  although  it  was 
not  an  equitable  estate.^ 

In  the  United  States,  also,  settlements  have,  in  some  cases, 
been  compelled,  when  actions  have  been  brought  to  recover 
the  wife's  property  in  the  conmion-law  courts.' 

This  equity  is  beUeved  to  exist  in  all  of  the  United  States 
except  New  Hampshire  and  North  Carolina,  and  it  has  also 
been  recognized  in  the  federal  courts.^  In  those  states 
where  the  property  of  married  women  is  secured  to  them  by 
statute,  the  reasons  for  the  existence  of  this  right  have  passed 
away,  and  as  such  statutes  exist  in  nearly  all  of  the  states  of 
the  Union,  the  subject  is  not  of  such  practical  importance 
as  formerly;^  and  in  England,  also,  the  Married  Woman's 
Property  Act  of  1882  ^  and  1893,  have  greatly  diminished 
the  necessity  for  the  application  of  this  doctrine.  It  is  still, 
however,  proper  to  say  a  few  words  concerning  the  wife's 
"equity  to  a  settlement"  (as  it  is  termed),  and  to  notice  how 

Kenney,  3  CJow.  590;  Brown  v,  Wacb-  Humph.  54;  CJoppedge  v.  Threadgill, 

worth,  168  N.  Y.  225;  Dearin  v.  Fitz-  3  Sneed,  577;  James  v.  Gibbs,  P.  &  H. 

Patrick,   Meigs,   551;  Foindezter  v,  277;  Lay  v.  Brown,  13  B.  Mon.  295; 

Jeffries,  15  Gratt.  363,  and  the  dicta  Barron  v.  Barron,  24  Vt.  375;  Page 

in  many  cases  cited  in  the  American  t;.  Estes,  15  Pick.  369;  Gardner  v. 

note  to  Murray  v.  Lord  Elibank,  1  Hooper,   3   Gray,   398.     In   North 

Lead.  Gas.  Eq.  670.    See,  however,  Carolina,   see   Bryan   v,   Bryan,    16 

Jackson  v.  Hill,  25  Ark.  223.  N.  C.  47;  Lassiter  v,  Dawson,  17  N.  C. 

^  Gleaves  v.  Paine,  1  DeG.,  J.  &  383.    In  Pennsylvania  it  is  enforced 

Sm.  87.  by  preventing  a  recovery  in  a  legal 

'  Curtis  V.  Simpson,  72  Vt.  232.  action,  unless  upon  the  terms  of  mak- 

'  Rees  V.   Waters,   9   Watts,   94;  ing  a  suitable  provision  for  the  wife. 

Perry  on  Trusts,  §  629.  Rees  v.  Waters,  9  Watts,  94.     In 

^  Ward  V.  Amory,  1  Curtis,  432;  New  Hampshire  it  has  not  been  recog- 

Tucker   t;.>  Andrews,    13    Me.    124;  nized.    Parsons  v.  Parsons,  9  N.  H. 

Short  V,  Moore,  10  Vt.  446;  Howard  309;  Hill  on  Trustees,  631  (4th  Am. 

V.  Moffatt,  2  Johns.  Ch.  206;  Wiles  ed.);  notes  to  Murray  v.  Lord  Eli- 

V.  Wiles,  3  Md.  1;  Poindexter  v,  Jef-  bank,  1  Lead.  Cas.  Eq.  670. 

fries,  15  Gratt.  363;  Durr  v.  Bowyer,  » See    Perry    on    Trusts,     §  645, 

2   McCord's  Ch.   368;  Andrews  v.  note  9. 

Jones,  10  Ala.  401;  Davis  v.  New-  ^  45  and  46  Vict.,  c.  75;  56  and  57 

ton,  6  Met.  537;  Chase  v.  Pahner,  25  Vict.,  c.  63  (supra,    §  97). 
Me.   342;   Wilks  v.   Fitzpatrick,    1 


(.1.    IV.]  TRUSTS   FOR  MARRIED   WOMEN.  199 

it  may  be  enforced,  out  of  what  property,  against  whom,  and 
for  whose  benefit. 

When  property  of  a  married  woman  is  vested  m  trustees, 
they  may  with  perfect  safety  hand  over  the  same  to  her  hus- 
band, and  take  his  receipt  therefor,  except,  of  course,  in  the 
case  of  property  settled  to  her  separate  use;  ^  or  where  the 
common-law  rule  has  been  altered  by  statute.  But  the  trus- 
tees may,  if  they  choose,  refuse  to  make  payment  to  the 
husband ;  who  is  then  obliged,  in  order  to  get  in  the  fund,  to 
come  into  coiu*t  and  to  submit  to  his  wife's  right  to  a  settle- 
ment. In  such  a  case  the  trustees  will  not  be  liable  to  costs. 
The  wife's  equity  to  a  settlement  will  also  be  recognized  by 
the  courts,  in  bills  filed  by  the  creditors  of  the  husband  to 
reach  the  wife's  chases  in  action.^ 

If  the  husband  has  become  the  purchaser,  as  it  were,  of 
his  wife's  property  by  settlement  before  marriage,  he  will  not 
be  compelled  to  make  any  allowance  for  her  out  of  her  equi- 
table funds.  In  such  a  case  he  is  considered  to  have  acquired 
a  right  to  the  whole  of  his  wife's  fortune,  not  only  by  virtue 
of  his  marital  right,  but  by  purchase  for  value.'  This  rule, 
however,  does  not  apply  to  property  which  the  feme  acquires 
subsequent  to  the  coverture,  and  which  is  not  included  in 
the  contemplated  settlement.  Out  of  this  property  she  is 
entitled  to  her  equity  to  a  settlement.*  Nor  will  the  feme  be 
deprived  of  this  equity  by  a  voluntary  settlement  after  mar- 
riage.^ 

The  wife  cannot  claim  a  settlement  if  she  has  an  adequate 
provision  already.* 

If  a  woman  at  the  time  of  her  marriage  owes  more  than  the 
amount  of  her  property,  she  will  not  be  entitled  to  a  settle- 
ment; ^  but  if  the  property  exceeds  the  amount  of  her  debts, 

>  Peiry  on  Trusts,  {  627.  *  Hill  on  Trustees,  409;  though  see 

>  Smith  V.  Kane,  2  Paige  Ch.  303;      Dunkley  v.  Dunkley,  2  DeG.,  M.  & 
1  Lead.  Gas.  Eq.  496.  G.  390;  and  Matter  of  Beresford,  1 

'  Peny  on  Trusts,  {  635;  Erskine's  Dess.  263. 
Trusts,  1  K.  &  J.  302.  •  Notes  to  Murray  v.  Loid  Elibank, 

*  Garforth  v.  Bradley,  2  Ves.  677.  1 1.ead.  Gas.  Eq.  670. 
See  Matter  of  Beresford,  1  Dess.  263.         '  Bonner  v.  Bonner,  17  Beav.  86. 
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she  may  be  entitled  to  a  settlement  after  provision  has  been 
made  for  the  payment  of  her  debts.* 

A  married  woman  may  preclude  herself  from  claiming  her 
equity  to  a  settlement  by  fraud,*  or  by  improper  conduct^ 
such  as  adultery.' 

111.  How  waived. 

The  wife  may  waive  her  right  to  a  settlement,  imless  her 
children  have  already  acquired  an  interest  therein.  This 
waiver  takes  place  on  a  separate  examination  of  the  wife, 
by  which  it  is  ascertained  that  her  consent  is  given  of  her 
own  free  will,  and  is  not  obtained  from  her  by  fraud  or  force.* 
This  consent  cannot  be  taken  if  the  wife  is  an  infant.^ 

112*  To  what  property  it  attaches. 

It  is  well  settled  that  the  equity  to  a  settlement  will  attach 
to  real  estate,  and  to  chattels  real  as  well  as  to  personal  prop- 
erty; and  it  will  attach  to  any  property  which  becomes  the 
subject  of  an  equitable  suit,  even  though  it  is  legal  in  its 
nature.® 

The  equity  to  a  settlement  exists  in  respect  of  the  wife's 
life  interest  as  against  an  insolvent  or  bankrupt  husband,  or 
as  agamst  his  general  assignee  in  bankruptcy  or  msolvency.' 
But  not  as  against  her  husband  who  supports  her;  or  as 
against  his  particular  assignee  for  value,^  even  if  he  does 
not  support  her.  The  assignment  of  the  wife's  life  interest 
will  be  good  only  diu*ing  coverture,  and  will  not  bind  her  if 
she  survives. 


^Baxnaid  v.  Ford,  L.  R.  4  Gh. 
247. 

<  Lush's  Trusts,  L.  R.  4  Oh. 
591. 

'  Carr  v.  Eastabiooke,  4  Ves.  146; 
In  re  Lcwin's  Trust,  20  Beav.  378. 

^Beaumont  v.  Carter,  32  Beav. 
586;  1  Lead.  Cas.  Eq.  468  (4th  Eng. 
ed.)  Examinations  of  a  similar 
character  are  prescribed  by  statute 
in  many  states  where  a  conveyance 
of  the  real  estate  of  a  feme  covert  is 
made. 


^Stubbs  0.  Sargon,  2  Beav.  496; 
Abraham  v.  NewcombCi  12  Sim.  566. 
See,  however,  Jennings  f .  Jennings,  2 
Heisk.  283. 

•  Perry  on  Trusts,  §  633. 

'Sturgis  V,  Champneys,  5  My.  & 
Cr.  97;  Vaughan  v.  Buck,  1  Sim.  N.  R. 
284;  Ruffles  v,  Alston,  L.  R.  19  Eq. 
539.  See  Beeman  v.  Gowser,  22 
Ark.  429;  Perry  on  Trusts,  f  634. 

»Tidd  V,  Lister,  10  Hare,  140;  3 
DeG.,  M.  &  G.  857.  See  Sims  o. 
Spalding,  2  DuvaU,  121. 
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The  court  will  not  order  a  settlement  of  reversionary  per- 
sonal property  of  the  wife.^ 

The  court  will  not  ordinarily  settle  the  whole  fund  upon 
the  wife.  A  half  is  considered  a  fair  settlement.^  The  whole 
may,  however,  be  settled  under  special  circumstances.' 


113.  Against  whom,  and  in  whose  favor. 

This  equity  is  enforceable  as  against  the  husband  and  all 
persons  clauning  under  hun,  whether  they  are  assignees  for 
va'ue/  or  voluntary  assignees,  or  assignees  in  bankruptcy.* 
And  this  equity  is  paramount  to  the  right  of  set-off  which 
an  exector  or  administrator,  from  whom  a  legacy  or  distribu- 
tive share  is  due  to  the  wife,  has  by  reason  of  any  indebted- 
ness of  the  husband  to  the  estate.*  This,  however,  must  be 
subject  to  the  qualification  noticed  above,  that  where  the  in- 
terest, out  of  which  the  settlement  is  sought,  is  a  life  estate, 
it  cannot  be  enforced  as  against  the  husband  if  he  supports 
the  wife,  or  against  his  particular  assignee  for  value.  The 
reason  of  this  exception  is  that  the  assignment  of  the  life 
estate  will  be  good  only  during  coverture.^ 

The  equity  to  a  settlement  is  the  privilege  of  the  wife,  and 
can  be  enforced  only  by  her,  and  may  be  waived  by  her  after 
a  separate  examination.  Nevertheless,  when  made  it  will 
enure  to  the  benefit  of  the  children.  The  children,  however, 
cannot  assert  the  right  themselves ;  and  if  the  wife  dies  before 
decree,  the  husband  will  take.' 


^  Osborn  v,  Morgan,  9  Hare,  432. 

•  1  Lead.  Gas.  Eq.  464  (4th  EDg. 
ed.)  The  children  will  be  provided 
for.  Brown  v.  Wadsworth,  168  N.  Y. 
225. 

•  Perry  on  Trusts,  f  636;  Taunton 
0.  Morris,  L.  R.  8  Ch.  D.  453. 

^Macaulay  v.  Philips,  4  Ves.  19; 
Haviland  v.  Bloom,  6  Johns.  Gh. 
180. 

•  Taunton  v.  Morris,  L.  R.  8  Ch.  D. 
453. 

•See  In  re  Briant,  39  Ch.  D.  471. 
Soc,  also,  1  Lead.  Cas.  £q.  447; 
Perry  on  Trusts,  §  632. 


^As  to  the  parties  against  whom 
the  wife's  equity  to  a  settlement  will 
be  enforced,  sec  Kcnncy  v.  Udall,  5 
Johns.  Ch.  464;  Udall  v,  Kenney,  3 
Cow.  591;  Hanland  v,  Myers,  6 
Johns.  Ch.  25;  Page  v.  Estes,  10 
Pick.  269;  Phillips  v.  Hassell,  10 
Humph.  197;  Coppedge  v.Thrcadgill, 
3  Sneed,  577;  Moore  v,  Moore,  14  B. 
Mon.  259;  Durr  v.  Bowyer,  2  Mc- 
Cord  Ch.  368;  Duvall  v.  The  Farmers' 
Bank,  4  G.  &  J.  283;  Bennett  v.  Dil- 
lingham, 2  Dana,  436. 

>  Perry  on  Trusts,  (627;  1  Lead. 
Cas.  Eq.  460. 
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When  a  person  hajs  committed  a  contempt  by  marrying  a 
ward  of  the  court,  the  court  will  order  a  settlement  of  her 
property  to  be  made;  and  under  such  circumstances  the 
settlement  will  be  made  to  embrace  her  property  of  all  kinds, 
legal  as  well  as  equitable,  and  will  generally  be  of  the  whole 
estate.^  So,  when  the  husband  has  misbehaved,  or  has  be- 
come utterly  insolvent,  settlements  of  purely  legal  property 
have  been  enforced.  So  also  it  is  a  settled  doctrine  that 
equity  will  lay  its  hands  on  the  property  of  the  wife  which  is 
within  its  power,  for  the  purpose  of  providing  a  maintenance 
for  her  when  she  is  abandoned  by  her  husband,  or  prevented 
from  cohabitation  by  his  ill-treatment.^  These  cases  pro- 
ceed upon  somewhat  different  doctrines,  however,  from  the 
pure  equity  to  a  settlement  already  considered.' 

In  some  states  of  the  Union  maintenance  in  ihe  nature  of 
alimony  out  of  the  hrisband's  estate  has  been  decreed  to  the 
wife  under  proceedings  in  equity.  It  is  true  that  the  general 
rule  in  England  is  against  exercising  such  a  jurisdiction,^ 
and  many  of  the  American  decisions  are  to  the  same  effect.* 
But,  on  the  other  hand,  there  are  not  wanting  authorities 
to  the  effect  that  such  a  jurisdiction  will  be  assumed,  and  it 
seems  to  be  conceded,  on  all  sides,  that  courts  of  equity  will 
lay  hold  of  any  ground  of  jurisdiction  which  the  particular 
case  may  present  for  the  purpose  of  affording  the  desired 
relief.*   The  subject  was  elaborately  considered  in  Mississippi 


^  1  Lead.  Cas.  Eq.  496;  Perry  on 
Trusts,  §  631. 

*  Nicholls  0.  Danvers,  2  Vem.  671; 
Williams  v.  Callow,  2  Vern.  762;  New- 
Bome  V,  Bowyer,  3  P.  Wms.  37;  Cecil 
V.  Juxon,  1  Atk.  278;  Dumond  v.  Ma- 
gee,  4  Johns.  Ch.  322. 

•  Perry  on  Trusts,  §  631.  In  some 
cases  in  the  United  States  main- 
tenance in  the  nature  of  alimony  has 
been  decreed  by  courts  of  equity. 
Purcell  V.  Puroell,  4  Hen.  &  Munf. 
507;  Paterson  v.  Paterson,  1  Hal.  Ch. 
389.  In  some  states  jurisdiction  in 
divorce  is  made  a  head  of  equitable 
relief. 


*See  Ball  ».  Montgomery,  2  Vcs. 
196;  Story's  Eq.  Jurisp.,  §  1422.  Sec, 
also,  article  in  24  Am.  L.  Reg.  1 . 

» Fischli  V.  Fischli,  1  Blackf.  360; 
Peltier  v,  Peltier,  Harring.  Ch.  19; 
Rees  ».  Waters,  9  Watts,  90;  Pomeroy 
V.  Wells,  8  Paige  Ch.  406;  Parsons  v. 
Parsons,  9  N.  H.  309;  McGce  v. 
McGee,  10  Ga.  477;  Doyle  v,  Doyle, 
26  Mo.  646;  Yule  v.  Yule,  10  N.  J. 
Eq.  138;  Trotter  v.  Trotter,  77  111. 
510. 

•See  Purcell  v,  Purcell,  4  Hen.  & 
Munf.  507;  Galland  v.  Galland,  38 
Cal.  265;  Butler  v.  Butler,  4  Littell, 
202;  Ahnond  v.  Aknond,  4  Rand.  662; 
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in  Garland  v.  Garland,^  and  the  jurisdiction  supported.    A 
different  conclusion  was,  however,  reached  in  Illinois.^ 

114.  Gifts  from  husband  to  wife;  contracts. 

In  considering  the  equitable  doctrines  which  are  applicable 
to  the  property  of  married  women,  the  subject  of  gifts  from 
the  husband  to  the  wife  requires  to  be  noticed. 

The  existence  of  a  married  woman  being  supposed  to  be 
merged  in  that  of  her  husband,  a  conveyance  from  the  latter 
to  the  former  at  common  law  is  of  no  effect. 

Deeds  which  operate  at  common  law,  and  not  under  the 
Statute  of  Uses,  pass  no  title  to  the  wife.' 

In  equity,  however,  the  rule  is  otherwise.  Gifts  from  the 
husband  to  the  wife  will  be  upheld,  and  if  the  legal  title  does 
not  pass  out  of  the  former,  he  will,  nevertheless,  be  considered 
to  be  a  trustee  for  his  wife,  and  the  transaction  will  be  upheld 
as  a  settlement.^  And  the  same  result  will  follow  when  the 
gift  emanates  from  a  third  person,  the  husband  assenting 
to  it  and  treating  the  property  as  belonging  exclusively  to 
the  wife.^  Equity,  however,  while  upholding  the  gift,  has 
thought  it  right  to  attach  to  it  this  qualification,  viz.,  that 
the  settlement  must  be  a  reasonable  one.  Equity  will  not 
assist  the  husband  to  impoverish  himself  for  the  sake  of  his 


Logan  9.  Logan,  2  B.  Mon.  142;  Pra- 
iher  V.  Prather,  4  Deas.  33;  Rhame  v, 
Rhame,  1  MoGord  Ch.  197;  Graves 
9.  Graves,  36  la.  310;  Dole  v.  Gear, 
14  Haw.  554;  Clisby  v.  Clisby,  160 
Ala.  572;  Brady  v.  Brady,  144  Ala. 
414. 

1 50  Mifls.  694. 

« Trotter  ».  Trotter,  77  lU.  510.  It 
has  been  held,  in  some  English  cases 
(Harris  v.  Lee,  1  P.  WAis.  482;  Mar- 
low  V,  Pitfield,  1  P.  Wms.  558;  Deare 
V.  Soutten,  L.  R.  9  Eq.  151;  Jenncr  v. 
Morris,  3  DeG.,  F.  A  J.  45),  that  a 
person  who  advances  money  to  a 
married  woman  for  necessaries — she 
not  being  supplied  by  her  husband — 
is  entitled  to  a  remedy  in  equity 
against  the  husband;  and  these  cases 


have  been  followed  in  Kcnyon  v, 
Farris,  47  Conn.  510,  and  approved 
by  a  dictum  in  Walker  v.  Simpson,  7 
W.  &  S.  83,  and  by  text-writerB,  1 
Bish.  M.  &  D.,  §§  1190-1191;  Pom. 
Eq.  Jurisp.,  §§  1299-1300;  2  Kent 
Com.  146,  note;  Schouler  on  Dom. 
Reins.,  §61,  note.  They  were  not 
approved  in  Skinner  v,  Tirrell,  159 
Mass.  474. 

•Crawford  o.  Whitmore,  120  Mo. 
144. 

4  MnKennan  v.  Phillips,  6  Whart. 
571;  WiUiams's  Appeal,  47  Pa.  307; 
Thompson  v,  AUen,  103  Pa.  44-48; 
Sipley  v.  Wass,  49  N.  J.  Eq.  463.  See, 
also,  Powe  v.  McLeod,  76  Ala.  418. 

'Gentry  v.  McReynolds,  12  Mo. 
533;  Welch  v.  Welch,  63  Mo.  60. 
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wife.^  To  do  so  would  be  to  injure  his  credit,  and  to  act  un- 
fairly towards  those  who  might  afterwards  become  his 
creditors.  The  settlement,  therefore,  must  not  be  actually- 
fraudulent;  that  is,  it  must  not  be  made  while  he  is  in  em- 
barrassed circumstances,  or  about  to  engage  in  a  hazardous 
business,  or  in  any  way  be  calculated  to  deceive  and  injure 
bona  fide  creditors;  and  it  must  be  a  reasonable  proportion 
of  his  estate.  What  that  proportion  is,  does  not  appear  to 
be  definitely  settled.* 

Contracts  between  husband  and  wife  will  sometimes  be 
enforced  in  equity.'  But  Courts  of  Chancery  do  not  rec- 
ognize the  same  right  in  husband  and  wife  to  contract  with 
each  other  that  they  would  have  at  common  law  were  they 
single.  Such  contracts  will  be  examined  with  great  caution; 
and  will  only  be  enforced  when  made  in  good  faith,  upon  a 
valuable  consideration,  and  when  they  are  just,  reasonable 
and  certain  in  their  terms.^  And  although,  at  common  law, 
contracts  between  a  man  and  woman  would  be  extinguished 
by  subsequent  intermarriage,  yet  in  equity  the  parties  will 
be  compelled  to  execute  them.  Of  such  agreements  illustra- 
tions may  be  found  in  those  cases  in  which  antenuptial 
contracts  are  made  without  the  intervention  of  trustees.* 

116.  Contracts  for  separation. 

Before  leaving  the  subject  of  trusts  for  married  women,  it 
will  be  proper  to  say  a  few  words  upon  a  kindred  topic, 
namely,  contracts  for  separation  between  husband  and  wife. 


^Stickney  o.  Borman,  2  Pa.  67; 
Lins  V.  Lenhardt,  127  Mo.  271. 

'Sims  V,  Rickets,  35  Ind.  181; 
Benedict  v.  Montgomery,  7  W.  &  S. 
238;  Coates  v.  Gerlach,  44  Pa.  43. 

•  Tennison  v.  Tennison,  46  Mo.  77; 
Bradish  v.  Gibbs,  3  Johns.  Ch.  523; 
Livingston  v.  Livingston,  2  Johns. 
Ch.  537;  More  ».  Freeman,  Bunb.  R. 
205;  Lehr  v.  Beaver,  8  W.  &  S.  102; 
Fisher  v.  Filbert,  6  Pa.  61;  Fallon  v, 
McAlonen,  15  R.  I.  223;  Bohannon  v. 
Travis,    94    Ky.    59;    Dcmarest    v. 


Terhune,  62  N.  J.  Eq.  663;  In  re 
Hoffman,  199  Fed.  448;  Brown  v, 
Clark,  80  Conn.  419;  Kimball  v.  Kim- 
ball, 75  N.  H.  291. 

<Boland  v.  O'Neil,  Admtr.,  72 
Conn.  217;  Fennell's  Estate,  207  Pa. 
309. 

» See  Neves  v,  Scott,  9  How.  196; 
Imlay  v.  Huntington,  20  Conn.  146; 
West  w.  Howard,  20  Conn.  581 ;  De 
Barante  v.  Gott,  6  Barb.  492;  Healy  o. 
Rowan,  5  Gratt.  414;  Story's  Eq., 
§  1370. 
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It  has  been  decided  by  the  highest  authority  and  in  many 
cases,  that  agreements  for  fvlure  separation  are  invalid,  and 
such  must  be  considered  as  the  settled  law  both  in  England 
and  in  the  United  States.^ 

But  agreements  for  immediate  separation,  although 
formerly  discoimtenanced  as  against  the  policy  of  the  law, 
are  now  siistained  in  England,  and  are  looked  upon  with 
more  favor  in  this  country.*  In  Wilson  v.  Wilson'  it  was 
decided  by  the  House  of  Lords  that  the  Court  of  Chancery 
might  compel  parties  to  articles  for  an  agreement  of  separa- 
tion to  execute  a  deed  in  pursuance  thereof.  The  agreement, 
however,  must  be  founded  on  a  sufficient  consideration;  ^ 
and  the  deed  to  be  executed  must  not  contain  any  conditions 
contrary  to  law,  or  in  contravention  of  public  policy.*  The 
contract  must  not  be  entered  into  unadvisedly,  and  must 
contain  suitable  provisions.^ 

A  covenant  not  to  sue  for  the  restoration  of  conjugal  rights 
is  a  proper  covenant  to  insert  in  a  deed  of  separation,  exe- 
cuted under  a  decree  of  the  court,  which  directs  articles  of 
separation  to  be  carried  out;  and  such  a  covenant  will  be 
enforced  by  an  injunction  restraining  the  husband  or  wife 
from  suing.^  And  an  injunction  will  be  granted  to  restrain 
a  husband  from  molesting  his  wife,  or  a  wife  from  molesting 

1  Westmeath  v.  Westmeath,  1  Dow.  9  Ex.  38,  and  Hart  v.  Hart,  18  Ch.  D. 

&  C.  519.    Notes  to  Stapilton  v.  Star  670. 

pilton,  2  Lead.  Cas.  Eq.  855  (4th  Eng.  «  Walrond  v,  Walrond,  Johns.  18; 

ed.),  where  the  English  authorities  Beach  v.  Beach,  2  HiU,  260;  Griffin  v, 

are  collected;  Hill  on  Trustees,  668-9  Banks,  37  N.  Y.  623. 

(4th  Am.  ed.);  Perry  on  Trusts,  §  672.  » Vansittart  v,  Vansittart,  2  DeG. 

And  see  Evans  v,  Evans,  93  Ky.  510;  &  J.  255.    See  Boland  v.  O'Neil,  72 

WiWe  V.  Wilde,  37  Neb.  891 ;  Dowers  Conn.  217. 

V.  Hutchinson,  67  Ark.  15;  Daniels  v.  <  Hungerford  v,  Hungerford,    161 

Benedict,  97  Fed.  367.    In  Hunt  v,  N.  Y.  550. 

Hunt,  4  D.  F.  &  J.  221,  the  subject  '  Hunt  v.  Hunt,  4  D.  F.  &  J.  221, 

will  be  found  most  clearly  explained  where  the  subject  is  elaborately  ex- 

by    Lord    Westbury;    Terkelsen    v.  amined  by  Lord  Westbury;  Wilson  ». 

Peterson,  216  Mass.  531;  Anderson  Wilson,  1  H.  L.  Cas.  538.    See,  also, 

V.  Anderson,  122  Wis.  483.  WUliams  v.  Baily,  L.  R.  2  Eq.  731; 

>  King  V.  MoUohaJD,  61  Kan.  683.  Besant  v.  Wood,  12  Ch.  D.  605;  Clark 

» 1  H.  L.  Cas.  538;  5  H.  L.  Cas.  40.  v,  Clark,  10  P.  D.  188;  In  re  Abdy, 

See,  also,  Qibbs  v.  Harding,  L.  R.  5  Rabbath  v,  Donaldson,  [1895]  1  Cb. 

Ch.  336;  Charlesworth  v,  Holt,  L,  R.  455. 


206 


TBUSTB  FOR  MARRIED  WOMEN.  [PART.  L 


her  husband,  contrary  to  covenants  contained  in  deeds  of 
separation.^  Whether  an  injunction  would  be  granted  to 
restrain  proceedings  for  a  restitution  of  conjugal  rights, 
when  there  has  been  merely  an  agreement  for  articles  of 
separation,  seems  to  be  doubtful;^  but  it  has  been  decided 
that  if  a  separation  has  taken  place,  and,  subsequently,  a 
contract  for  reconciliation  is  entered  into,  such  contract 
will  be  enforced  in  equity  by  decreeing  the  performance  of 
one  of  its  terms  providing  for  a  conveyance  of  realty.' 

It  is  well  settled  that  when  a  separation  deed  has  been 
actually  executed,  the  coiu*t  will  enforce  any  of  its  stipula- 
tions which  are  in  accordance  with  law.* 

Some  of  the  more  recent  authorities  in  this  country  have 
followed  the  ruling  in  Wilson  v.  Wilson.  Thus,  in  Pennsyl- 
vania, Ohio,  Massachusetts,  Indiana,  and  Arkansas,  the 
law  in  that  case  has  been  expressly  recognized;  ^  and  the 
doctrine  appears  to  be  approved  m  Vermont.* 

In  other  states,  however,  it  has  been  held  that  equity  will 
refuse  to  decree  specific  performance  of  separation  articles.' 
But  in  so  far  as  such  agreements  settle  the  rights  of  property 


^  Sandeiis  v.  Rodway,  16  Beav.  207; 
Flower  v.  Flower,  20  W.  R.  231. 

'See  the  remarks  of  Lord  St. 
LeanardB  in  Wilson  v,  Wilson,  5  H. 
L.  Gas.  50,  60;  and  of  Lord  Ghelmfr- 
ford  in  Vansittart  v.  Vansittart,  2  De 
O.  A  J.  255. 

'  See  Barbour  v.  Barbour,  49  N.  J. 
Eq.  420. 

*  See  Vancdttart  v,  Vansittart,  2  De 
G.  &  J.  255;  note  to  Stapilton  v, 
Stapilton,  2  Lead.  Cas.  Eq.  853; 
Barnes  v.  Klug,  129  App.  Div.  (N.  Y.) 
192;  Adams  v.  Adams,  23  Pa.  Sup. 
353. 

*  Hitner's  Appeal,  54  Pa.  114.  See, 
also.  Button  v,  Duey,  3  Pa.  100;  DiU- 
inger's  Appeal,  35  Pa.  357;  Comm.  v, 
Richards,  131  Pa.  218;  Thomas  v. 
Brown,  10  Ohio  St,  250;  Fox  v.  Davis, 
113  Mass.  255;  Dutton  v.  Dutton,  30 
Ind.  455;  Bowers  v.  Hutchinson,  67 


Ark.  15.  See  Smith  v.  Knowles,  2  Gr. 
Cas.  413,  where  a  parol  agreement  for 
separation  was  held,  imder  the  cir- 
cumstances, invalid;  and  also  Switser 
V.  Switzer,  26  Gratt.  574. 

« See  Barron  t^.  Barron,  24  Vt.  375. 

'See  Ghamplin  t;.  Ghamplin,  1 
Hoff.  Gh.  55;  Simpson  v»  Simpson,  4 
Dana,  140;  Rogers  v,  Rogers,  4  Paige 
Gh.  518;  Garter  v.  Garter,  14  Sm.  & 
M.  59;  McGrocklin  v,  McGrockUn,  2 
B.  Mon.  370;  Gollins  v.  Gollins,  Phil 
Eq.  153;  Hill  on  Trustees,  669  (4th 
Am.  ed.) ;  Switzer  v.  Switzer,  26  Gratt. 
574;  Tallinger  v.  Mandeville,  113 
N.  Y.  427,  annotated  in  28  Am.  Law 
Reg.  (n.  s.)  471,  and  Baum  o.  Baum, 
109  Wis.  47,  where  specific  perform- 
ance of  a  partially  executed  oral 
agreement  was  rdtused.  But  see 
Glark  v.  Fosdick,  118  N.  Y.  14.  A 
contract  for  maintenance,  after  a 
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between  husband  and  wife,  they  will,  if  just  and  equitable,  be 
upheld.^ 

In  England,  and  in  some  of  the  United  States,  the  inter- 
vention of  a  trustee  in  a  separation  deed  does  not  now  appear 
to  be  necessary;'  but  in  other  states  the  decisions  are  the 
other  way.* 


separation  has  taken  place,  will  be 
enforced.  Galudia  v,  Galusha,  116 
N.  Y.  635;  Aspinwall  v,  Aspinwall, 
49  N.  J.  £q.  302;  Mockridge  v.  Mock- 
ridge,  62  N.  J.  570. 

>  Carey  v.  Mack^,  82  Me.  516; 
Rains  v.  Wheeler,  76  Tex.  390;  King 
9.  MoUohan,  61  Kan.  683.  SeeFoote 
V,  Nickerson,  70  N.  H.  496,  for  a 
qualification  of  the  doctrine  and  an 
elaborate  review  of  the  authorities. 

'Frampton  v.  Frampton,  4  Beav. 
294;  Button  o.  Duey,  3  Pa.  100;  Bar- 
ron V.  Barron,  24  Vt.  375;  Bowers  v. 
Hutchinson,  67  Ark.  15;  Eifray  v.  £f- 


fray,  110  App.  Diy.  (N.  Y.)  545  (not 
living  together). 

'Settle  V.  Wilson,  14  Ohio,  257; 
Carson  v.  Murray,  3  Paige  Ch.  483; 
Tourney  v.  Sinclair,  3  How.  (Miss.) 
324;  Watkins  v.  Watkins,  7  Yerg.  283; 
Simpson  v.  Simpson,  4  Dana,  140; 
Carter  v.  Carter,  14  Sm.  <&  M.  50;  Hill 
on  Trustees,  669  (4th  Am.  ed.); 
Perry  on  Trusts,  §673.  See  gener- 
ally, on  contracts  for  separation,  1 
Bishop  on  Mar.,  Div.  and  Separa- 
tion, §§  1288  et  seq.;  Sunderlin  v, 
SunderUn,  123  (N.  Y.)  App.  Div.  421 
(living  together). 
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116.  Uncertainty  in  the  object  a  characteristic  of  a  chari- 
table use. 

It  has  ah'cady  been  said  that  three  things  are  necessary 
to  raise  a  valid  trust — sufficient  words  to  create  it,  a  definite 
subject,  and  a  certain  or  ascertained  object.  To  this  rule 
there  is  a  very  noticeable  exception  in  the  cases  of  trusts  for 
charitable  uses,  wherein  the  trust  will  be  sustained  although 
the  objects  to  be  benefited  may  not  be  defined  with  that  pre- 
cision which  would  be  requisite  in  trusts  of  an  ordinary  or 
private  description.  Uncertainty  in  the  object  is  one  of  the 
characteristics  of  a  true,  technical,  charitable  use,  because 
if  the  beneficiaries  are  defined  with  precision,  the  ordinary 
doctrines  of  equity,  which  have  been  already  referred  to, 
would  be  sufficient  to  support  it. 

It  is  when  a  trust,  which,  if  it  were  for  an  individual,  would 
fail  for  want  of  certainty  in  the  object,  is  supported  in  equity 
because  it  is  for  a  charity  that  the  term,  charitable  use,  is  to 
208 
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be  in  strictness  applied.  A  trust  for  a  charity  which  is  de- 
clared with  the  same  certainty  in  all  respects  as  ordinary 
trusts,  is,  of  course,  capable  of  being  sustained  by  the  ordi- 
nary rules  of  property;  *  but  a  trust,  which,  according  to 
those  rules,  would  fail  for  uncertainty,  is  upheld  in  chancery 
when  the  beneficiaries  are  objecta  of  charity,  and  is  then  a 
charitable  use.^ 

117.  Importance  of  charitable  uses. 

Trusts  for  charitable  uses  have  occupied  a  large  share  of 
the  attention  of  Courts  of  Chancery  both  in  England  and  in 
this  country;  and  it  is  perhaps  not  too  much  to  say  that  in 
the  federal  courts  and  in  the  tribunals  of  many  of  the  states 
of  the  Union  the  questions  which  grow  out  of  the  doctrine 
of  charitable  uses  have  been  discussed  with  a  degree  of  in- 
dustry, of  learning,  and  of  research  that  can  scarcely  be 
paralleled  in  the  annals  of  jurisprudence.  A  reference  to  the 
reports  of  the  great  cases  in  which  the  wills  of  Stephen 
Girard,  of  Sarah  Zane,  and  of  Francis  Jackson  were  con- 
strued will  be  sufficient  to  bear  out  the  correctness  of  this 
assertion.' 


^  Thus  a  devise  to  a  corporation  to 
distribute  the  rents  among  twenty- 
four  persons  named,  is  not  charitable, 
but  it  gives  a  vested  right  to  each  of 
the  cestui  que  IrusUnt,  Lile^^  t>.  Hey, 
1  Hare,  580.  And  a  gift  for  the  bene- 
fit and  care  of  certain  specified  horses, 
ponies  and  hounds  is  not  a  charitable 
gift,  for  the  objects  are  defined.  In  re 
Dean,  41  Ch.  D.  566.  "If  a  trust  is 
for  any  particular  persons,  it  is  not  a 
charity.  Indefinitcncas  is  of  its  es- 
sence;" by  Sharswood,  J.,  in  Phila- 
delphia V.  Fox,  64  Pa.  182.  See,  also, 
Swift's  Ex'rs  v.  The  Beneficial  Soci- 
ety, 73  Pa.  362;  Old  South  Society  v. 
Crocker,  119  Moss.  1;  Atty.-Gen.  r. 
Clark,  167  Mass.  203;  Fay  ».  Howe, 
136  Cal.  599,  and  Troutman  v,  De 
Boissiere,  66  Kan.  1 

>  Jackson  v.  Phillips,  14  Allen,  550; 

14 


Board  of  Comm'rs  of  Rush  Co.  v.  Din- 
widdie,  139  kid.  128;  Perry  on  Trusts, 
§687.  See  Harrington  v.  Pier,  105 
Wis.  485,  and  Hood  v,  Dorer,  107  Wis. 
149,  where  Ruth  v.  Oberbrunner,  40 
Wis.  263,  is  limited  and  explained  and 
the  language  of  the  statute  in  that 
state  considered.  See  Barkley  v. 
Donnelly,  112  Mo.  561. 

'  Vidal  V.  Girard's  Executors,  2 
How.  128;  Philadelphia  v.  Girard's 
Heirs,  45  Pa.  27;  Magiil  v.  Brown, 
Brightly,  350;  Jackson  v.  Phillips,  14 
Allen,  539;  Minns  v.  Billings,  183 
Mass.  126.  Sec,  also.  Baptist  Asso- 
ciation V.  Hart's  Ex'rs,  4  Wheat.  1; 
Inglis  V.  Sailor's  Snug  Harbor,  3  Pet. 
99;  Fontain  ».  Ravenel,  17  How.  387; 
Perin  v.  Carey,  24  How.  506;  Lorings 
V.  Marsh,  6  Wall.  337;  Gallego's  Ex'rs 
V.  Att.-Gen.,  3  Leigh,  450;  Klnnaird  o. 
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118.  Origin  of  charitable  uses;  Vidal  v.  Girard's  Executors* 

These  trusts  had  been  at  one  time  supposed,  both  in  Eng- 
land and  in  this  country,  to  owe  their  origin  to  the  Statute 
of  43  Elizabeth,  c.  4,  commonly  known  as  the  Statute  of 
Charitable  Uses;  which  was,  in  point  of  fact,  an  act  designed 
tnerely  to  hunt  up  existing  charities  and  enforce  their  ad- 
ministration ;  but  which,  because  it  enumerated  certain  trusts 
as  charitable,  came  to  be  referred  to  as  the  origin  of  the  ju- 
risdiction of  chancery  over  charitable  uses,  and  as  defining 
those  uses  which  were  to  be  considered  charitable.  This 
opinion  existed  in  England,^  and  was  adopted  in  the  United 
States  in  the  case  of  the  Trustees  of  the  Baptist  Church  v. 
Hart's  Executors.*  In  1844,  however,  in  the  great  case  of 
Vidal  V.  Girard's  Executors,^  this  opinion  was  shown  to 
be  erroneous.  In  his  celebrated  argument  in  that  case, 
Mr.  Binney,  one  of  the  coimsel  for  the  will  of  Stephen 
Girard,  showed,  by  reference  to  the  proceedings  of  the  Court 
of  Chancery  in  the  time  of  Queen  Elizabeth  (which  had  been 
published  by  order  of  the  record  commission),  that  that  tri- 
bimal  had  exercised  jurisdiction  over  trusts  of  this  description 
prior  to  the  passage  of  the  Statute  of  Charitable  Uses.  The 
cases  mentioned  in  the  report  of  the  record  commission  are 
about  fifty  in  number;  and  although  as  to  some  of  them  it 
may  not  be  satisfactorily  demonstrated  that  they  were  in- 
stances of  charitable  uses,  yet,  upon  the  authority  of  these 
precedents,  it  is  now  settled  that  the  jurisdiction  of  chancery 
upon  this  subject  does  not  depend  upon  the  statute,  but 
existed  independently  of,  and  prior  to,  that  enactment. 

In  the  struggle  with  the  pope,  Henry  VIII.  was  obliged  to 
attack  many  charitable  institutions  for  the  purpose  of  assert- 
ing the  power  of  the  crown  as  against  the  claim  of  papal 

Miller's  Ex're,  25  Gratt.  107;  Witman  265;  Ackerman  v.  Fichter,  179  Ind. 

V.  Lex,   17  S.  &  K.  88;  Methodist  401;  Dykeman  o.  Jenkines,  179  Ind. 

Church  V,  Remington,  1  Watts,  218;  664;  Moeeley  w.  Smiley,  171  Ala.  593; 

Henry    v,    Deitrich,    Si    Pa.    291;  Hilliard  v,  Parker,  76  N.  J.  Eq.  447; 

Dickson  v.  Montgomery,  1  Swan.  448;  Wilson  Estate,  81  Neb.  809;. 

Green  v.  Allen,  5  Humph.  177;  Frier-  ^  1  Spence's  Eq.  689. 

son  V.  Gen.  Assem.  Presb.  Church,  7  '4  Wheat.  1. 

Heiak.  693;  Almy  p.  Jones,  17  R.  I.  '2  How.  128. 
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supremacy;  and  hence  many  charities  were  abolished  by 
statute.*  But  in  the  reign  of  Elizabeth,  after  the  conflict 
for  ecclesiastical  supremacy  had  been  settled  in  favor  of  the 
English  monarch,  and  the  success  of  the  Reformation  had 
been  assiu*ed,  the  necessity  for  institutions  of  an  eleemosy- 
nary character  began  to  reassert  itself,  and  several  statutes 
were  passed  for  the  purpose  of  restoring  and  encouraging 
charitable  foundations.^  These  acts  finally  culminated,  in 
the  year  1601,  in  the  Statute  of  Charitable  Uses,  already 
mentioned.^ 

The  question  as  to  the  origin  of  the  jurisdiction  upon  this 
subject  has  this  practical  importance — ^viz.,  that  in  those 
states  where  the  statute  of  Elizabeth  is  not  in  force  or  has 
not  been  adopted,  the  right  of  courts  of  equity  to  assume  con- 
trol over  questions  of  this  kind  must  depend  upon  their 
original  jurisdiction.^ 


119.  Statute  of  Elizabeth. 

While,  however,  the  statute  of  Elizabeth  is  not  to  be  re- 
garded as  the  origin  of  charitable  uses,  it  has  always  been 
looked  to  as  furnishing  a  definition  of  what  uses  are  to  be 
considered  as  charitable ;  although  in  those  states  in  which  the 
statute  is  not  in  force  the  courts  will  not  confine  themselves 
to  the  objects  eniunerated  in  the  statute.^  These  uses  are 
set  forth  in  the  preamble  to  the  statute,  and  are  as  follows : 
"releife  of  aged,  impotent  and  poore  people  *  *  *  for  main- 
tenance of  sickeand  maymed  souldiersand  marriners,  schooles 
of  leaminge,  free  schooles  and  schollers  in  univ-sites,  for  re- 
paire  of  bridges,  portes  havens  causwaies  churches  seabankes 


1  Perry  on  Trusts,  f  691. 

*  1  EUz.,  c.  4,  S§  34,  40,  85;  8  EHz., 
c.  11;  35  Eliz.,  c.  .3;  39  Eliz.,  c.  4, 21 ;  31 
Eliz.,  c.  6;  43  EMz.,  c.  2  and  3;  Peny 
on  Trusts,  §  691. 

•43  Eliz.,  c.  4;  Perry  on  Trusts, 
{  692.  See  Ck>mm]ssionerB  v.  Pemsel, 
[1891]  App.  Cas.  531-581. 

<  See  Pell  p.  Mercer,  14  R.  I.  412; 
R.  I.  Hoep.  Trust  Ck>.  ».  Olney,  14  R. 
1. 449;  Williams  v.  Williams,  8  N.  Y. 


626;  Holland  ».  Alcock,  108  N.  Y. 
332;  Halscy  v.  Convention  of  Protest- 
ant Epis.  Church,  75  Md.  226;  Trinity 
Meth.  Epis.  Ch.  v.  Baker,  91  Md.  539; 
Harrington  v.  Pier,  105  Wis.  485; 
Clayton  v,  Hallett,  30  Colo.  231; 
Snider  v.  Snider,  70  S.  C.  555. 

» Witman  v.  Lex,  17  S.  &  R.  88; 
Tappan  v.  Deblois,  45  Me.  122;  Har- 
rington V.  Pier,  105  Wis.  485. 
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and  highewaies,  for  educacon  and  p'fermente  of  orphans  *  *  * 
releif e  stocke  or  maintenance  of  houses  of  correccOn,  *  *  *  for 
mariages  of  poore  maides,  for  supportacOn  ayde  and  helpe 
of  young  tradesmen,  handiecraf tesmen  and  persons  decayed 
*  *  *  for  releife  or  redemption  of  prisoners  or  captives,  for 
aide  or  ease  of  any  poore  inhabitant  concninge  paymente 
of  fifteenes  settingeout  of  souldiers  and  other  taxes."  In 
addition  to  the  above,  many  other  objects  have  been  de- 
cided to  be  charitable,  because  they  were  analogous  to  those 
mentioned  in  the  statute,  and  were  considered  to  be  in  con- 
formity with  the  spirit  of  the  preamble,  or,  in  other  words, 
although  not  within  the  strict  letter  of  the  statute,  they  have 
been  held  to  fall  within  its  "equity."  Thus  a  gift  for  the 
"advancement  of  the  Christian  religion  among  infidels" 
is  a  good  charity.*  So  is  a  gift  for  repairing  a  church;  ^  for 
building  an  organ-gallery;^  for  repairing  a  parsonage;^  or 
for  the  "worship  of  God."  ^  A  gift  for  purposes  of  education 
is  a  charity;*  so  is  a  gift  to  a  town  for  public  improvements;^ 
and  also  a  gift  "To  the  commanding  officer  for  the  mess  of 
the  regiment  or  for  the  poor  of  the  regiment."*  On  the 
other  hand,  trusts  "for  the  political  restoration  of  the  Jews 
to  Jerusalem;"®  "to  secure  the  passage  of  laws  granting 
women  a  right  to  vote  and  hold  office;"  *°  "for  a  corporation 
to  enable  it  to  keep  a  larger  supply  of  com  in  London  for  the 
market;"  **  "to  build  a  monument,  tomb,  or  vault  for  the 
donor;"  "  "for  the  purchase  of  advowsons  or  presenta- 


*  Att.-Gen.  v,  William  and  Mary's 
College,  1  Ves.  Jr.  245. 

•Att.-Gen.  v.  Ruper,  2  P.  Wms. 
125. 

•Att.-Gen.  v,  Oakaver,  1  Ves.  Sr. 
536. 

*  Legard  v.  Hodges,  3  Bro.  Ch.  441. 

*  Att.-Gen.  v.  Pearson,  3  Merv.  353. 
See  Decamp  v,  Dobbins,  29  N.  J.  Eq. 
36. 

•Vidal  0.  Girard,  2  How.  128; 
Whicker  p.  Hume,  7  H.  L.  Gas.  124; 
Smithsonian  Inst.  Case,  7  H.  L.  Gas. 
♦156  (cited). 

'  Att-Gen.  v.  Heelis,  2  S.  ^  St.  67. 


« Moore  v.  Somerset  (1909),  2  Ch. 
410.  See  also  Harington  v.  Watts 
(1905),  2  Ch.  60. 

•  Habcrshon  v.  Vardon,  4  De  G.  & 
Sm.  467. 

^0  Jackson  v.  Phillips,  14  Allen,  571; 
Bacon  v.  Ransom,  130  Mass.  117; 
contra;  GarTisf>n  v.  Little,  75  111.  App. 
402. 

**  Att.-Gen.  v.  Haberdashers*  Co.,  1 
My.  &  K.  420. 

"Hoare  ».  Osborne,  L.  R.  1  Eq. 
585;  though  see  Adnam  v.  Colo,  6 
Beav.  353.  To  keep  certain  graves 
in  repair  is  not  a  charity.    Kelly  v. 
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tions;"  ^  for  the  presentation  of  a  prize  cup  ^'to  encourage 
yacht-racing,"  *  are  illustrations  of  gifts  which  have  been 
determined  not  to  be  charities.'  A  gift  for  "charity"  or  for 
"charitable  purposes,"  or  for  "benevolent"  institutions, 
without  adding  more,  is  a  good  charitable  bequest;  ^  and 
so  is  a  gift  to  a  charitable  association,  although  no  charitable 
use  is  designated.^ 


120.  Classification  of  charitable  gifts;  Gifts  for  eleemosy- 
nary purposes. 

The  purposes  for  which  charitable  gifts  may  be  made  are 
so  numerous  that  it  is  almost  impossible  to  classify  them; 
nevertheless,  the  four  following  heads,*  without  including 
aU  possible  charitable  bequests,  may  be  said  to  embrace  a 
large  majority  of  them: — 

1.  Gifts  for  strictly  eleemosynary  purposes,  such  as  "to 


the  poor 


99  7     a 


to  a  parish,"'  "for  releasing  poor  debt- 


Nichols,  17  R.  I.  306;  Estate  of  Gay, 
138  Cal.  552;  Mason  v.  Bloomington 
Aas'n,  237  111.  442.  A  society  for  the 
purpose  of  benevolence  among  its 
members  only,  is  not  a  charity. 
Beaumont  v,  Meredith,  3  V.  &  B.  180; 
Babb  V,  Reed,  5  Rawle,  151;  Swift  v. 
Beneficial  Society,  73  Pa.  362;  Cun- 
nack  V.  Edwards,  [1896]  2  Ch.  681; 
Young  Men's  Society  v.  Fall  River, 
160  Mass.  409;  Mason  v.  Perry,  22 
R.  I.  475;  Troutman  v.  De  Boissiere, 
66  Kan.  1;  City  of  Newport  v.  Ma- 
sonic Temple  Assn.,  108  Ky.  333. 

*  In  re  Hunter,  Hood  v,  Att.-Gen., 
[1897]  1  Ch.  518. 

*/n  re  Nottage,   [1895]  2  Chan. 
649. 

•  In  the  case  of  In  re  Faveaux, 


Cross  V.  London  Anti-Vivisection  So- 
ciety, [1895]  2  Ch.  501,  it  was  held 
that  a  gift  to  discourage  vivisection  of 
animals  was  a  charitable  gift.  A  gift 
for  "philanthropic''  purposes  is  not  a 
charity.  In  re  Macduff,  MaoduflF  v. 
Macduff,  [1896]  2  Ch.  466;  Tavshan- 
jian  V.  Abbott,  59  Misc.  (N.  Y.)  642. 

^  Legg  V.  Asgill,  1  Turn.  &  Rus. 
265,  n.;  Mills  v.  Farmer,  19  Ves.  483; 
8.  c.  1  Mer.  44;  Murphy's  Est.,  184 
Pa.  310;  St.  James  Orphan  Asylum  v. 
Shelby,  60  Neb.  79C;  Minns  v.  Bilr 
lings,  183  Mass.  126.  But  see  Adye 
V.  Smith,  44  Conn.  60. 

*  Evangelical  Association's  Appeal, 
35  Pa.  316;  Am.  Bible  Soc.  p.  Am. 
Tract  Soc,  62  N.  J.  Eq.  219. 

*This  was  the  classification  made 


'  Att.-Gen.  v,  Matthews,  2  Lev. 
167;  Howard  v.  American  Peace  So- 
ciety, 42  Me.  288;  Asylum  v,  Lefebre, 
69  N.  H.  238;  Heuser  v.  Harris,  42  III. 
425;  BuUard  v.  Chandler,  149  Mass. 
532;  Conklin  v.  Davis,  63  Conn.  377; 
In  re  Darling,  Farquhar  v.  Darling, 


[1891]  1  Ch.  50;  Grant  v.  Saunders, 
121  la.  80. 

>  Att.-Gen.  v.  Blizard,  21  Beav. 
233;  Att.-Gen.  v.  Old  South  Society, 
13  Allen,  474;  State  v.  Gerard,  2  Ired. 
Eq.  210;  Shotwell  p.  Mott,  2  Sand. 
Ch.  46 ;  Overseers  v.  Tayloe,  Gikn.  336. 
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ore,"  ^  "for  a  hospital,"  *  "for  orphans,"  '  ''for  the  benefit  of 
fugitive  slaves,"  ^  "for  poor  relations,"  ^  '*for  the  relief  of 
Indians,"  ®  "for  the  relief  of  aged  females,"  ^  "for  providing 
and  maintaining  a  home  for  the  aged,"  ^  or  for  widows  and 
children  "in  distressed  circumstances,"  •  for  "a  rest  home 
for  worthy  working  girls,"  ^^  or  for  the  suppression  of  the 
manufacture  and  sale  of  intoxicating  liquors, ^^  ''for  tem- 
perance work  in  said  city,"  "  or  for  taking  care  of  domestic 
animals.^' 

121.  Gifts  for  educational  purposes. 

2.  Gifts  for  educational  purposes;  as  to  a  college  for  educat- 
ing orphans  "  (although  there  may  be  preferences  among 


by  Sir  Samuel  Romilly  in  his  argu- 
ment in  Morice  v.  The  Bishop  of  Dur- 
ham, 10  Ves.  522-532,  and  it  has  been 
recently  followed  in  the  House  of 
Lords.  See  Lord  McNaughten's 
judgment  in  Commissioners  v.  Pemsel, 
[1891]  App.  Cas.  583.  See  also  In  re 
Macduff,  Macduff  v,  Macduff,  [1896] 
2  Ch.  466. 

*Att.-Gen.  v.  Ironmongers'  Co.,  2 
My.  &  K.  576.  See  Haynes  v,  Carr, 
70  N.  H.  463. 

*  Corp.  of  Reading  v.  Lane,  Duke, 
81;  Att.-Gen.  v.  Kell,  2  Beav.  575; 
McDonald  v.  Massachusetts  Hospital, 
120  Mass.  432;  Dykeman  v,  Jcnkincs, 
179  Ind.  649. 

•Vidal  V.  Girard's  Ex'rs,  2  How. 
128.  "  For  an  oq^hans'  home  for  the 
friendless  poor  of  all  denominations." 
Kemmerer  v.  Kemmcrcr,  233  111. 
327. 

^Jackson  v.  Phillips,  14  Allen, 
571. 

^Brunsden  v.  Woolredge,  Amb. 
507;  Swascy  v.  American  Bible  Soc, 
57  Me.  527;  Smith  v.  Harrington,  4 
AUen,  566. 

•  Magill  V.  Brown,  Brightly,  347. 

^  Gooch  V.  Association  for  Relief, 
etc.,  109  Mass.  567;  Shennan  v,  Cong. 


Miss.  Soc,  176  Mass.  349;  Eliot's 
Appeal,  74  Conn.  586. 

*  Allen  V,  Stevens,  161  N.  Y.  122; 
Norris  v.  Loomis,  215  Mass.  344. 

^  In  re  Buck,  Bruty  v.  Mackey, 
[1896]  2  Ch.  727;  Rowdl  v.  Claggett, 
69  N.  H.  201. 

*°  Sherman  v.  Cong.  Miss.  Soc.,  176 
Mass.  349. 

"  Haines  v.  Allen,  78  Ind.  100. 

"Harrington  v.  Pier,  105  Wis. 
485. 

"  University  of  London  v.  Yarrow, 
1  De  G.  &  J.  72;  In  re  Douglas,  35  Ch. 
D.  479;  Minns  v.  Billings,  183  Mass. 
126;  Allen  v.  Wedgwood  (1915),  1 
Ch.  113. 

"  Vidal  V,  Girard's  Ex'rs,  2  How. 
128;  Clement  v.  Hyde,  50  Vt.  716; 
Miller  v.  Atkinson,  63  N.  C.  537.  See, 
also,  Paschal  v.  Acklin,  27  Tex.  173; 
Miller  v.  Porter,  53  Pa.  292;  Halsey  ». 
Convent  P.  E.  Church,  75  Md.  275; 
Barkley  v,  Donnelly,  112  Mo.  561; 
Clayton  v.  Hallett,  30  Colo.  231; 
Crow  V,  Clay  County,  196  Mo,  234. 
A  devise  for  the  purpose  of  educating 
the  descendants  of  two  persons  named 
is  not  valid  as  a  charitable  use. 
Johnson  v,  De  Pauw  University,  116 
Ky.  671. 
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beneficiaries),*  for  advaxicement  of  learning,^  for  free  educa- 
tion of  young  men  for  preparation  for  entrance  to  the  United 
States  Naval  Academy  or  to  fit  them  to  become  mates  or 
masters  in  the  Merchant  Marine  Service  of  the  United 
States,'  for  libraries,  and  literary  institutes,^  for  the  diffusion 
of  knowledge  among  the  working  classes,*  to  erect  a  free  gram- 
mar school,"  or  to  promote  the  moral,  intellectual,  and  physi- 


»Vidal  V.  Girard'B  Ex'ra,  2  How. 
128;  I>exter  v.  Harvard  College,  176 
Man.  1^;  Washburn  College  v. 
O'Hara,  75  Kan.  700. 

*  Stevens  o,  Sbippen,  28  N.  J.  Eq. 
487;  Taylor  v.  Bryn  Mawr  Coll.,  34 
N.  J.  Eq.  101 ;  Whicker  v.  Hume,  1 
DcG.,  M.  A  G.  506;  7  H.  L.  Cas.  123. 
See  The  President  of  the  U.  S.  v. 
Drummond  (the  Smithsonian  Institu- 
tion Case),  cited  in  7  H.  L.  Cases, 
♦155. 

•Taylor  v.  Columbian  University, 
226  U.  S.  126. 

'Drury  v.  Inhabitants  of  Natick, 
10  Allen,  169;  Donohugh  v.  Library 
Company  of  Philadelphia,  5  W.  N.  C. 
196  (C.  P.  No.  2  of  Philadelphia 
County).  In  the  last  case  the  defini- 
tion of  a  public  charity  was  called  for 
with  some  precision.  The  Constitu- 
tion of  Pennsylvania  exempted  from 
taxation  "institutions  of  purely  pub- 
Uc  charily;*'  and  the  question  was 
whether  the  Library  Company  of 
Philadelphia  fell  within  that  phrase. 
It  was  held  that  it  did.  "The  Li- 
brary," said  Mitchell,  J.,  in  delivering 
the  opinion  of  the  court  below,  "is  a 
trust,  and  while  it  is  the  property 
of  the  corporation,  and,  therefore, 
in  a  certain  sense,  of  the  corporate 
stockholders,  yet  it  is  not  their  prop)- 
erty  in  any  fuU  legal  or  commercial 
sense.  *  *  *  Being  thus  a  trust,  its 
purpose  and  scope  must  be  looked  for 
in  die  grant.  It  is  not  a  question  of 
how  the  revenue  is  derived,  biU  to 
what  purpose  and  with  what  intent  it  is 


devoted"  And  this  view  was  adopted 
by  the  Supreme  Court  (Dono- 
hugh's  Appeal,  86  Pa.  306),  and  sub- 
sequently extended  in  Philadelphia  v. 
Women's  Christian  Association,  125 
Pa.  581;  Northampton  Co.  o.  Lafay- 
ette Coll.,  128  Pa.  132;  Episcopal 
Academy  t?.  Philadelphia,  150  Pa. 
565.  (But  see  White  v.  Smith,  189  Pa. 
222,  for  a  criticism  on  these  last- 
mentioned  cases.)  The  same  conclu- 
sion had  been  reached  in  the  inter- 
pretation of  similar  constitutional 
provisions  in  other  states.  Gerke  v, 
Puroell,  25  Ohio,  229,  approved  and 
followed  in  Humphries  v.  The  Little 
Sisters,  29  Ohio,  205;  Benevolent  So- 
ciety V.  KcUy,  28  Greg.  173;  Church 
V,  Hinton,  92  Tenn.  188.  See,  also, 
Burd  Orphan  Asylum  v.  School  Dis- 
trict, 90  Pa.  21 ;  Philadelphia  o.  Ma- 
sonic Home,  160  Pa.  572;  Philadelphia 
V.  Keystone  Battery  A,  169  Pa.  526 
(the  case  of  a  military  company 
maintained  by  public  and  private 
subscriptions);  Phila.  v,  Penna.  Hos- 
pital, 154  Pa.  9;  Sunday-school 
Union  v.  Phila.,  161  Pa.  307;  Penna. 
Hospital  V.  Delaware  Co.,  169  Pa.  305, 
and  Philadelphia  v.  Overseers,  170 
Pa.  257.  See  in  this  connection.  Mil- 
ler's Ex'rs  V.  Commonwealth,  27 
Gratt.  116;  Raley  v.  Umatilla  Co., 
15  Or.  172;  Fordycei;.  Library  Assn., 
79  Ark.  550. 

*  Sweeney  v,  Sampson,  6  Ind.  465. 

*Hadley  v,  Hopkins  Acad.,  14 
Pick.  240;  State  v,  McGowen,  2  Ired. 
Eq.  9;  Burke  o.  Burke,  259  111.  262; 
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cal  instruction  of  a  city,^  to  increase  the  salaries  of  teachers,^ 
or  "to  pay  the  fees  of  tuition  and  instruction,  the  cost  of  text 
books,  room  rent  and  reasonable  board,"  *  or  for  the  founda- 
tion of  scholarships  and  fellowships,^  or  the  cultivation  of 
art,^  or  for  instruction  in  mechanical  arts,®  or  "for  charitable 
and  educational  purposes  therein"  (i.  e.,  the  state  of  New 
Hampshire).^ 


122.  Gifts  for  religious  purposes. 

3.  Gifts  for  reUgious  purposes;  as  for  the  advancement  of 
Christianity  among  the  infidels,®  for  the  dissemination  of  the 
gospel,^  for  foreign  missions,  ^^  for  distributing  Bibles  and 
religious  tracts,"  for  the  benefit  of  ministers  of  the  gospel,^* 
and  for  building,  ornamenting,  or  repairing  churches.^*  It 
may  be  here  observed  that  the  only  religious  use  which  is 
mentioned  in  the  statute  of  Elizabeth  is  that  for  "repairs 


Albany  Collie  v,  Monteith,  64  Or. 
366. 

iLoweirs  Appeal,  22  Pick.  215; 
Pickering  v,  Shotwell,  10  Pa.  27. 

« Price  V.  Maxwell,  28  Pa.  23. 

•  Dexter  v.  Harvard  College,  176 
Mass.  192;  Sawyer  ».  Dearstyne,  139 
N.  Y.  S.  955. 

*  Rex  V.  Newman,  1  Lev.  284;  Att.- 
Gen.  V,  Andrews,  3  Yes.  633;  Case  of 
Jesus  Col.,  Duke,  78;  Att.-Gen.  v. 
Bowyer,  3  Ves.  714. 

«  Almy  V.  Jones,  17  R.  I.  265;  Hub- 
bard V,  Worcester  Art  Museum,  194 
Mass.  280. 

« People  V.  Cogswell,  113  Cal.  129. 

7  Haynes  v.  Carr,  70  N.  H.  463. 

*  Att.-Gen.  v,  William  and  Mary's 
College,  1  Ves.  Jr.  243. 

•  Att.-Gen.  v.  Wallace,  7  B.  Mon. 
611 ;  Burr  v.  Smith,  7  Vt.  241;  Hinck- 
ley ».  Thatcher,  139  Mass.  477. 

w  Bartlet  v.  King,  12  Mass.  637; 
Fairbanks  v,  Lamson,  99  Mass.  533; 
Hitchcock  V,  Board  of  Missions,  259 
lU.  288. 

"  Att.-Gen.  v.  Stepney,  10  Ves.  22; 
Winslow  t;.  Cummings,  3  Cush.  358; 


Bliss  V.  American  Bible  Soc.,  2  Allen, 
334;  Pickering  t;.  Shotwell,  10  Pa.  23; 
Church  V,  Hinton,  92  Tenn.  188; 
McCormick  Estate,  71  Misc.  (N.  Y.) 
95. 

"  Att.-Gen.  v.  Gladstone^  13  Sim.  7; 
Cory  Universalist  Soc.  v.  Beatty,  28 
N.  J.  Eq.  570;  Pember  v.  Inhabitants 
of  Kingston,  Toth.  34;  Hood  v.  Dorer, 
107  Wis.  149;  Staines  v.  Burton,  17 
Utah,  331. 

^'See  cases  cited,  supra,  p.  212, 
notes;  also  McAlister  v.  Burgess,  161 
Mass.  269;  Paine  v.  Forney,  128 
N.  C.  237;  St.  Peter's  Church  ». 
Brown,  21  R.  I.  367.  "For  the  sup- 
port of  the  church."  Osgood  t^. 
Rogers,  186  Mass.  238. 

A  fund  of  which  the  income  is  to 
be  devoted  to  religious  uses  in  con- 
nection with  a  particidar  church,  is 
a  public  charity.  Sears  v.  Attorney- 
General,  193  Mass.  551.  A  devise  to 
a  church  for  the  use  and  benefit  of 
such  church  is  a  good  charitable  de- 
vise. Bisooe  V.  Thweatt,  74  Ark. 
545.  See  Dunne  v.  Byrne  (1912), 
A.  C.  407. 
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of  churches/'  but  bequests  for  religious  and  pious  purposes 
have  always  been  considered  within  the  equity  of  the  statute, 
and  have  always  been  upheld.^  It  may  also  be  mentionedi 
here,  that  in  England  gifts  for  superstitious  uses,  that  is,  re- 
ligious uses,  which,  according  to  the  English  ecclesiastical 
law,  were  illegal  (as,  for  example,  the  maintenance  of  a  priest 
to  pray  for  the  soul  of  the  donor),  were  void.  Trusts  to  say 
masses  for  the  soul  of  a  particular  individual  have  been  held 
not  to  be  charitable  uses.^  In  the  United  States  there  are 
no  uses  which  can  be  denominated  superstitious.'  A  trust, 
however,  for  an  infidel  society  cannot  be  sustained/ 

123.  Gifts  for  public  purposes. 

4.  Gifts  for  erecting  or  maintaining  public  buildings  or 
works,  or  otherwise  lessening  the  burdens  of  government;  * 
and  under  this  head  may  be  comprehended  all  trusts  for  the 
building  or  repair  of  bridges,  ports,  causeways,  sea-banks, 
for  paving,  cleansing  and  lighting  a  town,  for  erecting 
town  houses,  laying  out  and  maintaining  public  parks,  for 
supporting  military  organizations,  and  bequests  of  a  like 
character/ 


*  Perry  on  Trusts,  5701;  In  re 
White,  White  v.  White,  [1893]  2  Ch. 
41. 

'Festorassi  v.  Church,  104  Ala. 
327;  Brannigan  v.  Murphy,  (1896) 
1  Irr.  R.  418;  contra:  Webster  v, 
Sughrow,  69  N.  H.  380;  Coleman  v. 
(yLeary,  114  Ky.  388;  Kavanaugh's 
Estate,  143  Wis.  90;  Burke  v.  Burke, 
259  111.  270,  especially  if  the  bequest 
is  to  say  masses  publidy.  Atty.-Gen. 
».  HaU  (1896),  2  Irr.  R.  291;  or  for 
the  repose  of  "all  poor  souls,"  Acker- 
man  V.  Fichter,  179  Ind.  401. 

*  Methodist  Church  v.  Remington, 
1  Watts,  218;  Gass  v.  Wilhite,  2  Dana, 
175;  Holland  v.  Aloock,  108  N.  Y. 
312;  Miller  v.  Porter,  53  Pa.  292; 
Harrison  v,  Brophy,  59  Kan.  1; 
Jones  V.  Watford,  64  N.  J.  Eq.  785. 

^ZdsweisB  v.  James,  63  Pa.  465- 
471. 


*  Jackson  o.  Phillips,  14  Allen, 
556. 

'  Coggeshall  v.  Pelton,  7  Johns.  Ch. 
292;  Bethlehem  Borough  v.  Persever- 
ance Fire  Co.,  81  Pa.  445;  Mowry  v. 
City  of  Providence,  10  R.  I.  52;  State 
V.  Griffith,  2  Del.  Ch.  392-421;  Cres- 
son's  Appeal,  30  Pa.  437;  Hamden  v. 
Rice,  24  Conn.  350;  Magill  v.  Brown, 
Brightly,  347;  Bartlett,  Petitioner, 
163  Mass.  509;  /n  re  Lord  Stratheden 
and  Campbell,  [1894]  3  Ch.  265; 
Philadelphia  o.  Keystone  Battery  A, 
169  Pa.  526;  Lackland  v.  Walker,  151 
Mo.  210;  Stuart  v,  Easton,  39  U.  S. 
App.  238;  Perry  on  Trusts,  §704; 
Thomas  v.  EUmaker,  1  Pars.  Eq.  98; 
Humane  Fire  Co.'s  Appeal,  88  Pa. 
389;  Smith's  Estate,  Walker's  Ap- 
peal, 181  Pa.  109;  Beaumont  v. 
OUveira,  L.  R.  4  Ch.  309;  Richard- 
son V,  Mulleiy,  200  Mass.  247. 
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It  may  be  remarked^  here^  that  when  the  subject  of  the 
trust  is  not  the  result  of  a  gif t,  but  of  a  contract  or  a  statute, 
the  use  will  not  be  a  charitable  one^  for  charity  is  necessarily 
based  upon  the  idea  of  bounty,  and  cannot  be  predicated  of 
an  agreement  to  devote  money  to  a  benevolent  object/  or 
of  an  assessment  under  a  statute.^ 

Nor  can  a  gift  to  a  business  enterprise  be  considered  a 
charitable  gift,  nor  will  the  donee,  by  its  acceptance,  be 
brought  imder  the  jurisdiction  of  Courts  of  Chancery  over 
charities.  Therefore,  when  Congress  appropriated  a  large 
sum  of  money  for  the  coinage  of  memorial  half-dollars,  which 
were  to  be  given  to  the  World's  Columbian  Exposition  in 
aid  of  the  cost,  such  appropriation  did  not  bring  the  gift 
within  the  equity  jurisdiction  over  charities.* 

124.  Definition  of  a  charitable  use. 

From  the  above  statement  of  the  objects  which  have  been 
considered  charitable  uses,  it  will  be  perceived  that  it  is  a 
task  of  no  little  difficulty  to  give  a  definition  of  a  charitable 
use  which  shall  be  at  the  same  time  accurate  and  compre- 
hensive. 

Sir  William  Grant  ^  said  that  those  purposes  are  considered 
charitable  which  are  enumerated  in  the  Statute  of  43  Eliz- 
abeth, or  which,  by  analogy,  are  deemed  withm  its  spirit 
and  intendment;  but  it  has  been  justly  remarked  that  this 
definition  leaves  something  to  be  desired  in  point  of  certainty, 
and  suggests  no  principle.^ 

Mr.  Binney,  in  his  great  argument  in  the  Girard  Will  Case, 
defined  a  charitable  or  pious  gift  to  be  "whatever  is  given  for 
the  love  of  God,  or  for  the  love  of  your  neighbor,  in  the  Cath- 
olic and  imiversal  sense — ^given  from  these  motives  and  to 
these  ends — ^free  from  the  stain  or  taint  of  every  considera- 
tion that  is  personal,  private,  or  selfish."  *    A  more  concise 

^  Brendle  v.  The  German  Reformed         *  World's    Columbian    Exposition 
Cong.,  33  Pa.  419;  Swift  v.  The  Bene-      Case,  18  U.  S.  App.  4^163. 
fiicial  Society,  73  Pa.  362.  *  In  Morioe  v.  Bishop  of  Durham,  9 

<  Att.-Gen.  v.  Heelis,  2  Sim.  &  Stu.     Ves.  405. 
77,  per  Sir  J.  Leach,  V.  C.  *  Jackson  v.  Phillips,  14  Allen,  555. 

•  Vidal  v.  Girard'sEx'ro,  2  How.  128. 
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and  practical  rule  is  that  of  Lord  Camden,  adopted  by 
Chancellor  Kent,  by  Lord  Lyndhurst,  and  by  the  Supreme 
Court  of  the  United  States — ''a  gift  to  a  general  public  use, 
which  extends  to  the  poor  as  well  as  to  the  rich.''  ^  Mr.  Jus- 
tice Grey,  when  on  the  Supreme  Bench  of  Massachusetts,  in 
the  case  of  Jackson  v,  Phillips,  defined  a  charity  in  its  l^al 
sense  as  a  gift,  to  be  applied  consistently  with  existing  laws, 
for  the  benefit  of  an  indefinite  number  of  persons,  either  by 
bringing  their  minds  or  their  hearts  imder  the  influence  of 
education  or  religion,  by  relieving  their  bodies  from  disease, 
suffering,  or  constraint,  by  assisting  them  to  establish  them- 
selves in  life,  or  by  erecting  or  maintaining  public  buildings 
or  works,  or  otherwise  lessening  the  burdens  of  government. 
It  is  immaterial  whether  the  purpose  is  called  charitable  in 
the  gift  itself,  if  it  is  so  described  as  to  show  that  it  is  chari- 
table in  its  nature.^ 

This  last  definition,  while  not  perhaps  as  concise  as  could 
be  desired,  is  nevertheless  both  clear  and  comprehensive, 
and  has  already  been  adopted  in  text-books  as  the  most 
satisfactory  definition  of  a  charitable  use; '  and  it  has  lately 
been  approved  by  the  Supreme  Court  of  Pennsylvania  in 
The  Fire  Lisurance  Patrol  v.  Boyd,  where  the  distinction 
between  the  motive  and  the  purpose  of  the  gift  is  pointed  out 
and  the  latter  declared  to  be  the  true  test.^ 


126.  Characteristics  of  a  charitable  use ;  uncertainty  of  the 
object. 

The  nature  of  a  charitable  use  having  been  explained,  it 


^  Jones  V,  WillifunB,  Ambl.  652; 
Goggeahall  v.  Pelton,  7  Johns.  Ch. 
294;  Mitford  v.  Reynolds,  1  Phil.  Ch. 
191, 192;  Perin  v.  Carey,  24  How.  506; 
Harrington  v.  Pier,  105  Wis.  485. 

'  14  AUen,  555;  Newcomb  v.  Boston 
Protect.  Dep't,  151  Mass.  215;  Mis- 
souri Historical  Soc.  v.  Academy  of 
Science,  94  Mo.  459;  McDonald  o. 
Shaw,  81  Ark.  235.  Centennial  and 
Memorial  Assn.  of  Valley  Forge,  235 
Pa.  206. 


» Perry  on  Trusts,  §  697. 

*  The  Fire  Ins.  Patrol  v.  Boyd,  120 
Pa.  624.  This  case  repudiates  the  ap- 
proval of  Mr.  Binney's  definition 
which  the  court  had  expressed  in 
Price  V.  Maxwell,  28  Pa.  35.  See, 
also,  Un.  Pac.  Ry.  Co.  v.  Artist,  19 
U.  S.  App.  613.  Compare  Newcomb 
V,  Boston  Protect.  Dep't,  151  Mass. 
215,  and  Kelly  v,  Nichols,  17  R.  I. 
306;  18  R.  1. 62. 
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will  be  proper  now  to  point  out  the  principal  characteristics 
of  this  trust  which  have  rendered  it  worthy  of  a  separate 
consideration.  These  are,  first,  the  uncertainty  of  its  objects  ; 
and,  secondly,  the  perpetuity  of  its  existence. 

It  has  already  been  pointed  out  that  the  chief  character- 
istic of  charitable  uses  was  the  fact  that  the  objects  of  the 
trust  were  always,  to  a  greater  or  less  extent,  uncertain;  ^ 
and  this  characteristic  of  charitable  uses  has  led  to  a  doc- 
trine peculiar  to  trusts  of  this  sort,  viz.,  that  known  as  the 
q/  pres  doctrine. 

126.  The  cy  pres  doctrine. 

The  cy  pres  doctrine  has  been  much  discussed,  if  not  a 
little  severely  criticised,  and  in  many  cases  misunderstood. 
The  very  clear  statement  of  the  law  upon  this  subject  by 
Mr.  Justice  Gray,  in  Jackson  v.  Phillips,^  has  done  much  to 
establish  an  accurate  understanding  of  the  doctrine. 

The  cy  pres  doctrine  is  one  under  which  Courts  of  Chancery 
act,  when  a  gift  for  charitable  uses  cannot  be  applied  accord- 
ing to  the  exact  intention  of  the  donor.  In  such  cases  the 
courts  will  apply  the  gift,  as  nearly  as  possible  (cy  pres)  in 
conformity  with  the  presumed  general  intention  of  the 
donor;  for  it  is  an  established  maxim  in  the  interpretation  of 
wills,  that  a  court  is  bound  to  carry  the  will  into  effect  if  it 
can  see  a  general  intention  consistent  with  the  rules  of  law, 
even  if  the  particular  mode  or  manner  pointed  out  by  the 
testator  cannot  be  followed.'  Good  illustrations  of  this 
doctrine  will  be  found  in  the  Baliol  College  case,^  and  in  the 
Ironmongers'  Case.* 

127.  Jackson  y.  Phillips. 

Another  instructive  example  may  be  foimd  in  the  case  of 

» Supra,  §  116.  *  Att.-Gen.  ».  Guise,  2  Vem.  266; 

*  96  Mass.  539.  Att.-Gen.  v.  Baliol  Coll.,  9  Mod.  407; 

'  Jackson  v.  Phillips,  96  Mass.  556;  Att.-Gen.  v.  Glasgow  Coll.,  2  CoUyer, 

Bartlet  v.  King,  12  Mass.  543;  Inglis  665;  1  H.  L.  Cas.  800. 

V,  Sailor's  Snug  Harbor,  3  Pet.  117,  "  Att.-Gen.   v.   Ironmongers'   Co.| 

118;  Moggridge  v.  Thockwell,  7  Yes.  Or.  &  Ph.  208. 
69. 
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Jackson  v.  Phillips.^  There^  one  of  the  trusts  in  the  will  was 
for  ''the  preparation  and  circulation  of  books,  newspapers, 
the  delivery  of  speeches,  lectures,  and  such  other  means  as  in 
their  (the  trustees),  judgment  will  create  a  public  sentiment 
that  will  put  an  end  to  negro  slavery  in  this  country,''  and 
for  "  the  benefit  of  fugitive  slaves  who  may  escape  from  the 
slaveholding  States."  After  the  death  of  the  testator,  but 
while  the  litigation  upon  his  will  was  in  progress,  the  amend- 
ment to  the  Constitution  of  the  United  States  abolishing 
slavery  was  adopted.  The  immediate  purpose  for  which 
the  bequest  was  designed  having  thus  failed,  the  case  was 
referred  to  a  master  to  report  a  scheme,  cy  preSy  for  the  ap- 
pUcation  of  the  testator's  bounty,  and  the  fund  was  ulti- 
mately applied  to  the  New  England  Branch  of  the  American 
Freedmen's  Union  Commission. 

128.  Cy  pres  doctrine  in  England,  prerogative  and  judicial. 

The  above  cases  will  serve  to  illustrate  the  cy  pres  doctrine 
in  its  general  aspect.  In  England,  however,  this  doctrine  ap- 
peared in  two  distinct  shapes.  It  was  applied,  in  the  fii^t 
place,  in  the  exercise  of  a  royal  prerogative,  delegated  to  the 
chancellor  under  the  sign  manual  of  the  crown;  and,  in  the 
second  place,  by  the  chancellor  in  the  exercise  of  his  ordinary 
equitable  jurisdiction.  By  virtue  of  the  first  or  prerogative 
power,  the  chancellor  assumed  to  direct  a  scheme  for  the  ap- 
plication of  a  charitable  bequest  when  the  particular  char- 
itable use  designed  by  the  testator  was  illegal,  and  therefore 
void,  or  when  the  gift  was  for  an  indefinite  charitable  pur- 
pose, and  no  trustees  were  named  by  the  donor  to  carry  it 
out.*  Thus,  where  a  sum  of  money  was  bequeathed  to  a 
Jews'  synagogue,  which  bequest,  according  to  the  law  of 
England,  was  illegal,  it  was  applied  to  the  benefit  of  a  found- 
ling hospital.  And  a  bequest  for  the  education  of  poor 
children  in  the  Roman  Catholic  faith  has  been  disposed  of  by 

^  96  Mass.  571.   See,  also,  Minot  v.     Christian  Ass'n  v.  Kansas  City,  147 
Baker,  147  Mass.  348;  Att.-Gcn.  v.      Mo.  103. 

Briggs,  164  Mass.  561;  Doyle  v.  '  Moggridge  v.  Thackwell,  7  Yes. 
Whalen,  87  Me.  414,  and  Women's     83;  In  re  Pyne,  [1903]  1  Ch.  83.    See 

1  Am.  Law  Reg.  (n.  b.)  400,  401, 
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the  king  under  his  sign  manual.^  It  is  obvious  that  such  an 
extravagant  stretch  of  authority  belongs  to  the  executive 
rather  than  to  the  judicial  department  of  government;  but 
from  the  circumstance  that  this  power  was  in  England  ex- 
ercised by  a  judicial  officer  (the  chancellor),  it  has  come  to  be 
confoimded  with  the  purely  judicial  ay  pres  doctrine,  and  has 
necessarily  tended  to  bring  the  latter  into  some  disrepute.* 
The  judicial  cy  pres  doctrine  is  not,  in  fact,  open  to  the  same 
objections  as  the  extraordinary  assumption  of  power  just 
described,  and  within  proper  limits  seems  to  be  a  reasonable 
exercise  of  judicial  discretion.  The  doctrine  is  this:  Where 
a  gift  is  made  to  a  trustee  for  a  charitable  purpose,  the  gen- 
eral nature  of  which  is, pointed  out,  and  which  is  lawful  and 
valid  at  the  time  of  the  death  of  the  testator,  and  no  inten- 
tion is  expressed  to  limit  it  to  a  particular  institution  or  mode 
of  application;  and  afterwards,  either  by  change  of  circum- 
stances the  scheme  of  the  testator  becomes  impracticable, 
or  by  change  of  law  becomes  illegal,  the  fund,  having  once 
vested  in  the  charity,  does  not  go  to  the  heirs-at-law  as  a 
resulting  trust,  but  is  to  be  applied  by  the  Court  of  Chancery, 
in  the  exercise  of  its  jurisdiction  in  equity,  as  near  the  tes- 
tator's particular  directions  as  possible,  to  carry  out  his 
general  charitable  intent.*  The  doctrine  as  thus  stated  is 
well  settled  by  the  highest  authority  in  England,^  and  has 


1  Story's  Eq.  Jurisp.,  {  1168. 

'  But  that  this  power  exists  some- 
where in  all  sovereignties,  whether  in 
the  executive  and  legislative  or  in  the 
judicial  branches,  is  apparent  from 
the  decision  in  the  Mormon  Church 
Case,  136  U.  S.  1.  The  tenn,  cy 
pres,  has  also  been  used  to  designate 
the  rule  of  construction  which  has 
sometimes  been  applied  to  executory 
devises  or  powers  of  appointment  to 
individuals,  in  order  to  avoid  the  ob- 
jection of  remoteness.  It  was  this 
doctrine  which  has  been  condemned 
by  Lord  Kenyon  and  Lord  Eldon. 
See  Brudenell  v.  Elwcs,  1  East,  451; 
Sugden  on  Powers,   chap.   9,   §9; 


Jackson  v,  Phillips,  14  Allen,  574. 
See,  also,  Johnson  v.  Johnson,  92 
Tenn.  519,  where,  however,  the  dis- 
tinction pointed  out  in  the  text  does 
not  seem  to  be  clearly  explained. 

*  Jackson  v.  Phillips,  14  Allen,  586. 

*Att.-Gen.  v.  Guise,  2  Vem.  266; 
Att.-Gen.  v.  Baliol  Coll.,  9  Mod.  407; 
Att.-Gen.  v,  Glasgow  Coll.,  2  Collyer, 
665;  1  H.  L.  Gas.  800.  See,  also, 
Bloomfield  v,  Stowe-market,  Duke  on 
Uses,  624;  Att.-Gen.  v.  Hicks,  3  Bro. 
Ch.  166,  note;  Att.-Gen.  ».  Craven, 
21  Beav.  392;  Moggridge  v.  Thack- 
well,  7  Ves.  36;  Att.-Gen.  o.  Iron- 
mongers'  Co.,  2  My.  &  K.  576;  2 
Beav.  313;  Cr.  &  Ph.  208;  10  CL 
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received  the  sanction  of  decisions  in  this  country,  in  which 
the  subject  has  been  most  thoroughly  and  ably  considered. 
In  the  Mormon  Church  Case  Mr.  Justice  Bradley,  of  the 
Supreme  Court  of  the  United  States,  summed  up  the  result 
of  the  cases  thus:  ''A  leading  and  prominent  principle  pre- 
vailing in  them  all  is  that  property  devoted  to  a  charitable 
and  worthy  object,  promotive  of  the  public  good,  shall  be 
applied  to  the  purposes  of  its  dedication,  and  protected 
from  spoliation  and  from  diversion  to  other  objects.  Though 
devoted  to  a  particular  use,  it  is  considered  as  given  to  the 
public,  and  is,  therefore,  taken  under  the  guardianship  of 
the  laws.  If  it  cannot  be  applied  to  the  particular  use  for 
which  it  was  intended,  either  because  the  objects  to  be  sub- 
served have  failed,  or  because  they  have  become  imlawful 
and  repugnant  to  the  public  policy  of  the  state,  it  will  be 
applied  to  some  object  of  kindred  character,  so  as  to  fulfil 
in  substance,  if  not  in  manner  and  form,  the  purpose  of  its 
consecration."  *  It  may  be  added  that  this  doctrine  is  ap- 
plicable to  cases  in  which  the  residuary  gift  is  to  charity. 
In  other  words,  when  a  particular  bequest  to  charity  fails, 
the  subject  of  the  bequest  will  be  applied  as  nearly  as  possible 
to  that  particular  gift,  and  will  not  fall  into  a  residuary 
legacy  simply  because  that  legacy  also  happens  to  be  a  chari- 
table gift.  This  rule  was  laid  down  in  The  Mayor  of  Lyons 
V.  The  Advocate  General  of  Bengal,*  and  the  conclusion 
reached,  after  a  careful  examination  of  the  subject^  was  that 
the  jurisdiction  of  the  court  to  act  upon  the  cy  prea  doctrine, 
upon  the  failure  of  a  specific  charitable  bequest,  arises 
whether  the  residue  be  given  to  charity  or  not,  imless  upon 


A  Fin.  908;  Att.-Gen.  v,  Gibson,  2 
Beav.  317,  note;  Bisooe  v,  Jackson, 
35  Ch.  D.  460;  In  re  Slevin,  [1891] 
1  Ch.  373;  In  re  Wilson,  Twentyman 
V,  Simpson  (1913),  1  Ch.  314. 

^The  Late  Corporation  of  the 
Church  of  Jesus  Christ  of  Latter  Day 
Saints  v.  United  States,  136  U.  S. 
51.  The  decree  in  this  case  will 
be  found  in  140  U.  S.  665.  See, 
abo,  Jackaon  v,  Phillips,  96  Mass. 


580,  and  City  of  Philadelphia  v. 
Girard's  Heirs,  45  Pa.  28;  Kramph's 
Estate,  228  Pa.  455.  To  a  ohantable 
endowment  for  education  coupled 
with  a  particular  denominational  r&* 
ligion,  education  not  coupled  with 
religion,  or  coupled  with  religion  not 
of  that  denomination,  is  not  cy  pra, 
Att.-Gen.  v.  Price  (1912),  1  Ch. 
667. 
s  L.  R.  1  App.  Cas.  91. 
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the  construction  of  the  will  a  direction  can  be  implied  that 
the  bequest;  if  it  fails,  should  go  to  the  residue.^ 

129.  Soundness  of  the  latter  doctrine. 

As  already  stated,  this  doctrine  seems  to  be  free  from  ob- 
jection; for  it  will  be  observed  that  thus  stated  it  avoids  both 
of  the  extravagant  conclusions  to  which  the  prerogative  cy 
prea  doctrine  led.  The  gift,  if  for  a  charity  generally,  must  be 
made  to  trustees^  thus  avoiding  the  mischief  of  turning  the 
court  into  a  trustee  for  a  general  charity;  ^  while,  on  the 
other  hand,  there  must  be  no  intention  to  limit  the  gift  to  a 
particular  institution  or  mode  of  application,  which  avoids 
the  obnoxious  cy  prea  doctrine  in  those  cases  in  which  be- 
quests were  made  to  particular  charitable  uses,  but  which 
were  applied  by  the  exercise  of  the  prerogative  to  different 
objects,  because  the  use  designated  was  illegal. 

130.  Rules  of  the  different  states. 

'  It  is,  nevertheless,  true  that  the  cy  prea  doctrine  has  in 
many  cases  in  the  United  States  been  regarded  with  con- 
siderable disfavor. 

In  Fontain  v.  Ravenel '  the  Supreme  Court  of  the  United 
States  seemed  to  be  opposed  to  the  cy  prea  doctrine;  but  in 
Lorings  v.  Marsh  *  and  the  Mormon  Church  Case  ^  the  doc- 
trine was  approved. 

In  North  Carolina,  Alabama,  Delaware,  Nebraska,  Ten- 
nessee, and  Wisconsin  the  cy  prea  doctrine  has  been  repudi- 
ated.*^ In  Pennsylvania,  although  the  principles  of  the  statute 


*  Mayor  of  Lyons  ».  Advocate  Gen- 
eral of  Bengal,  L.  R.  1  App.  Cas.  91. 
See,  also,  Mills  v.  Farmer,  10  Ves. 
486,  and  Ironmongers'  Go.  v,  Att.- 
Gen.,  10  CI.  &  F.  908. 

•  "Where  money  is  given  to  char- 
ity generally,'^  said  Lord  Eldon  in 
Moggridge  v.  Thackwell,  7  Ves.  36, 
"without  trustees  or  objects  selected, 
the  king  is  constitutional  trustee." 
In  other  words,  the  fund,  in  the  ab- 
sence both  of  trustees  and  definite 
objects,  was  applied  at  the  pure  will 


of  the  crown.  It  must  be  remem- 
bered, however,  that  where  there  is  a 
charitable  object  pointed  out,  the 
trust  will  not  be  suffered  to  fail  for 
want  of  a  trustee.  McGirr  v.  Aaron, 
IPa.  49.  Sec  Perry  on  Trusts,  §  722. 
« 68  U.  S.  369. 

*  73  U.  S.  337. 
» 136  U.  S.  1. 

•  McAuley  v,  Wilson,  16  N.  C.  276; 
Keith  V,  Scales,  124  N.  C.  497;  Mayor 
V,  Smith,  137  Ala.  386;  Dought«n  v. 
Vandcvcr,  5  Dd.  Gh.  51;  St.  James 
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of  Elizabeth  were  said  to  have  been  adopted,  the  cy  pres  doc- 
trine was  rejected;  ^  but  the  doctrine  to  a  limited  extent  was 
subsequently  introduced  by  statute.'  In  Maryland,  Mich- 
igan, and  Virginia  neither  the  statute  of  Elizabeth  nor  its 
principles  are  in  force,  and  charities  are  treated  as  ordinary 
trusts; '  and  the  same  conclusion  has  at  last  been  reached 
in  South  Carolina,  West  Virginia,  and  Wisconsin;  and  in 
Minnesota,  with  certain  exceptions.^ 

But  in  many  of  the  states,  on  the  other  hand,  the  cy  pres 
doctrine  has  been  received  with  more  favor.  In  all  of  the 
New  England  states  it  has  been  either  directly  countenanced, 
or  left  an  open  question.^  In  Missouri  and  Illinois  the  doc- 
trine has  been  approved,®  and  in  New  Jersey  with  certain 
limitations.^ 

In  Georgia  and  Connecticut  the  qf  pres  doctrine  has  been 
adopted  by  legislation.^ 


Asylum  v.  Shelby,  60  Neb.  796;  Har- 
rington V.  Pier,  105  Wis.  4S5;  John- 
son p.  Johnson,  92  Tenn.  559. 
1  Witman  v.  Lex,  17  S.  &  R.  88. 

*  Statutes  of  1855,  P.  L.  331;  and 
of  1895,  P.  L.  114;  and  see  Jones  v. 
Renshaw,  130  Pa.  333.  The  act  of 
1885,  however,  narrowed  the  limits; 
P.  L.  259.  See,  also,  Zeisweiss  v. 
James,  63  Pa.  465  (where  Fontain  v. 
Ravenel  is  approved)  and  Philadel- 
phia V.  Girard's  Heirs,  45  Pa.  27.  But 
it  seems  the  doctrine  now  exists  in  all 
its  fulness.  Act  of  1889,  P.  L.  173. 
See  Lennig's  Estate,  31  W.  N.  G.  234 
{per  Penrose,  J.) 

*  DashieU  t^.  Att.-Gen.,  5  Har.  &  J. 
392;  Provost  of  Dumfries  v,  Aber- 
crombie,  46  Md.  172;  Halsey  v.  Con- 
vent P.  E.  Church,  75  Md.  275; 
Trinity  M.  E.  Church  v.  Baker,  91 
Md.  539;  Hopkins  v.  Crossley,  132 
Mich.  612;  Gallego  o.  Att.-Gen.,  30  Va. 
450;  Jordan  v.  Trustees,  107  Va.  85. 

«Pringle  v.  Dorsey,  3  S.  C.  509. 
See,  also,  Beekman  v.  Bonsor,  23 
N.  Y.  308;  Fosdick  v.  Hempstead, 
125  N.  Y.  581;  Mong  v.  Roush,  29 

15 


W.  Va.  119;  In  re  Hoffen's  Est.,  70 
Wis.  522.  (See,  however,  as  to  this 
last  case,  Harrington  u.  Pier,  105 
Wis.  485,  and  Hood  v,  Dorer,  107 
Wis.  149);  Shanahan  v,  Kelly,  88 
Minn.  202;  Watkins  v.  Bigelow,  93 
Mmn.  210. 

6  Burr  V,  Smith,  7  Vt.  287;  Brown 
V,  Concord,  33  N.  H.  296;  Jackson 
V.  Phillips,  14  Allen,  570;  Derby  v. 
Derby,  4  R.  I.  439;  Howard  v,  Amer- 
ican Peace  Soc,  49  Mc.  302;  Darcy 
V.  Kelly,  153  Mass.  433;  Richardson 
V.  MuUery,  200  Mass.  247. 

*  Academy  v.  Clemens,  50  Mo.  167. 
See,  however,  Hadley  v.  Farsee,  203 
Mo.  418;  Gilman  v.  Hamilton,  16  111. 
231;  Hunt  v.  Fowler,  121  lU.  269. 

^  MacKenzie  v.  Trustees,  67  N.  J. 
Eq.  675;  Brown  v,  Condit,  70  N.  J. 
Eq.  440;  Nichols  v.  Newark  Hospital, 
71  N.  J.  Eq.  130;  St.  James  Church 
V.  Wilson,  82  N.  J.  Eq.  546. 

*  Georgia  Code,  {  4605;  Newson  v, 
Starke,  46  Ga.  88;  Connecticut  Rev. 
Stats.,  S  lOQii  in  cases  of  trusts 
created  by  deeds.  Woodruff  o. 
Marsh,  63  Conn.  125. 
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In  a  recent  New  York  case  it  has  been  held  that  the  law 
of  charitable  trusts  as  recognized  in  England  prior  to  the 
revolution  has  been  restored  in  that  state  by  statute.^ 

There  seems,  indeed,  to  be  no  valid  reason  why  the  judicial 
cy  prea  doctrine,  as  explained  in  Jackson  t;.  Phillips,  should 
not  be  approved  in  all  those  states  wherein  the  statute  of 
Elizabeth  has  been  decided  to  be  in  force,  or  where  its  prin- 
ciples have  been  adopted  by  the  law  of  the  state;  in  other 
words,  in  those  states  where  the  doctrine  that  indefiniteness 
of  the  object  is  no  objection  to  a  trust,  provided  it  is  for  a 
charity,  is  recognized.  This  is  the  case  in  many  of  the  states 
of  the  Union.^ 


181.  Nature  of  the  uncertainty  which  should  avoid  a  chari- 
table gift* 

While,  however,  the  reasonable  cy  prea  doctrine  may  be 
sustained,  it  is,  nevertheless,  true  that  many  bequests  for 
charitable  purposes  are,  even  in  England,  considered  void 
by  reason  of  uncertainty;  •  although  it  is  submitted  that  when 

Walker  v.  Walker,  25  Ga.  420;  Church 
V.  Church,  18  B.  Mon.  635  (see  Rev. 
Stats,  of  Kentucky,  1860,  c.  1,  §  1); 
Chambers  v.  St.  Louis,  29  Mo.  543; 
Paschal  v.  Acklin,  27  Tex.  173;  Glad- 
ding V.  Church,  25  R.  I.  628;  Fay  v. 
Howe,  136  Cal.  599;  Grant  v.  Saun- 
ders,  121  Iowa,  80. 

*  Or  because  it  is  impossible  to  com- 
pel the  trustees  to  execute  the  gift, 
and  it  is  out  of  the  question,  without 
such  concurrence,  to  execute  such 
gift  at  all.  New  v,  Bonaker,  L.  R.  4 
£k].  655.  In  this  case  there  was  a 
bequest  to  the  President  and  Vice- 
President  of  the  United  States  and 
the  Governor  of  Pennsylvania,  upon 
trust  to  build  and  endow  a  college  for 
the  instruction  of  youth  in  the  state 
of  Pennsylvania;  and  the  testator  di- 
rected that  moral  philosophy  should 
be  taught  in  the  college,  and  that  a 
professor  should  be  engaged  to  in- 
culcate  and   advocate  the   natond 


^  Trustees  v.  Cannody,  211  N.  Y. 
286.  See,  also,  Allen  v.  Stevens,  161 
N.  Y.  122. 

>8ee  Vidal  v.  Giiaid's  Ex'rs,  2 
How.  128;  Perin  o.  Carey,  24  How. 
465;  Hadl^  v.  Hopkins  A<»demy,  14 
Pick.  240;  Going  v.  Emery,  16  Pick. 
107;  Treat's  Appeal,  30  Conn.  113; 
Witman  v.  Lex,  17  S.  &  R.  88;  Zane's 
WiU,  Brightly,  350;  Pickering  v.  Shot- 
well,  10  Pa.  27;  Williams  v,  Pearson, 
38  Ala.  305;  McCord  v,  Ochiltree,  8 
Blackf.  16;  Beall  v.  Fox,  4  Ga.  404; 
Wade  V.  Am.  Col.  Soc.,  7  S.  &  M. 
663;  Dickson  v.  Montgomery,  1  Swan 
(Tenn.),  348;  Urmey's  Ex'rs  v. 
Wooden,  1  Ohio  St.  160;  Johnson  v. 
Mayne,  4  la.  180;  Miller  v.  Chitten- 
den, 4  la.  252;  Preacher's  Aid  Soc.  v. 
Rich,  45  Me.  552;  Trustees  v,  Cham- 
bere,  3  Jon.  Eq.  253;  Potter  v.  Thorn- 
ton, 7  R.  I.  252;  Meeting  Street 
Baplast  Soc.  v.  Hail,  8  R.  I.  239;  St. 
Peter's  Church  o.  Brown,  21 R.  1. 367; 
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properly  considered,  the  uncertainty  which  avoids  the  gift 
is  not  so  much  a  vagueness  in  the  charitable  purpose,  as  an 
uncertainty  whether  the  trustees  are  bound  to  apply  the 
gift  in  charity  at  all.^  Thus,  in  Ellis  v.  Selby,^  the  gift  was 
to  trustees  "to  pay  and  apply  the  fund  *  *  *  to  and  for  such 
charitable  or  other  purposes  as  they  ♦  *  ♦  shall  think  fit;" 
and  it  was  held  that  the  gift  was  void,  because,  from  the 
alternative  nature  of  the  bequest,  it  was  not  incumbent  upon 
the  trustees  to  apply  the  fund  to  charitable  uses  only.  The 
same  rule  was  applied  in  a  case  in  the  House  of  Lords,  where 
a  gift  by  will,  for  ''such  charitable  or  public  purposes  as  my 
trustee  thinks  proper"  was  held  void  for  the  same  reason.' 
And  although  in  several  other  cases  in  which  this  rule  has 
been  applied,  the  alternative  nature  of  the  gift  has  not  been 
so  apparent,^  yet  it  is  conceived  that  the  true  test  to  be  ai>- 
plied  is  that  suggested  by  Sir  William  Grant,  in  Morice  v. 
The  Bishop  of  Durham,  viz.,  whether  the  property  can  con- 
sistently with  the  will  be  applied  to  other  than  charitable 
purposes;  if  it  can,  the  trust  is  too  indefinite.^  Such  was  the 
test  recognized  in  Michigan,  in  The  Attorney-General  v. 
Soule,^  where  the  rule  laid  down  by  Sir  William  Grant  was 
expressly  followed. 
But  if  the  general  charitable  nature  of  the  trust  is  impera- 

rights  of  black  people,  of  every  dime  *  Blair  v.   Duncan,   [1002]  A.  C. 

and  country,  until  they  should  be  p.  37.    See,  also,  Hunter  v.  Attor- 

restored  to  an  equality  of  rights  with  neyU^eneral,  [1890]  A.  C.  300.    See, 

their  white  brethren  throughout  the  however,   McLaughlin  v.  Att.-Gen., 

Union.     The   trustees   having   di&-  [1906]  2  Ch.  184;    In   re   Davidson, 

claimed,  the  court  held  that  as  they  [1909]  1  Ch.  567;  Dick  v.  Andsley, 

bad  no  power  to  enforce  the  trust,  [1908]  A.  C.  347. 

they  could  not  settle  a  charity  c^  P^^'  *  Williams  v.  Kershaw,  5  CI.  &  Fin. 

See     Fowler     v.     Attorney-General  111;  Morice  «.  The  Bishop  of  Dup- 

(1909),  2  Ch.  1;  Weir  ».  Crum-Brown  ham,  9  Ves.  404;  Thomson's  Ex'rs  v. 

(1908),  A.  C.  162.  Norris,  20  N.  J.  Eq.  489;  Ck)leman  v. 

»  Welch     V.     Caldwell,     226    DL  O'Leary's  Ex'r,  114  Ky.  388;  Thomp- 

488.  Bon  0.  Brown,  116  Ky.  102. 

s7  Sim.  362;  1  M.  &  Cr.  286;  •9  Yes.  404.    See,  also,  Rotch  v. 

Thomson  v,  Shakespeare,   1  Johns.  Emerson,  105  Mass.  431;  Tilden  v. 

Ch.  (Eng.)  612;  In  re  Macduff,  Mao-  Green,  130  N.  Y.  29;  Darcy  ».  Kelley, 

duff  V,  Macduff,  [1896]  2  Ch.  461.  153  Mass.  433. 

See,  however,  Dolan  v,  McDermot,  <28   Mich.    153-156.     See,   also, 

3  Ch.  App.  676.  Johnson  o.  Johnson,  92  Tenn.  559. 
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tive,  and  a  trustee  has  been  appointed,  the  better  opinion 
would  seem  to  be  that  such  a  trust  will  be  carried  out  by  the 
court  in  spite  of  the  vagueness  or  uncertainty  in  the  gift.^ 
A  different  rule,  however,  was  laid  down  in  New  York.  The 
subject  in  hand  was  examined  by  the  Court  of  Appeals  of 
that  state,  in  1891,  in  construing  the  will  of  Samuel  J.  Tilden, 
and  the  conclusion  reached  was  thus  expressed:  *'As  the 
selection  of  the  objects  of  the  trust  was  delegated  abso- 
lutely to  the  trustees,  there  is  no  person  or  corporation  who 
could  demand  any  part  of  the  estate  or  maintain  an  action 
to  compel  the  trustees  to  execute  the  power  in  their  favor. 
This  is  the  fatal  defect  in  the  will.  The  will  of  the  trustees 
is  made  controlling  and  not  the  will  of  the  testator."  *  It 
must  be  remembered,  however,  that  it  was  decided  in  Fon- 
tain  V.  Ravenel,^  that  when  a  discretion  as  to  the  application 
of  the  fund  to  charitable  purposes  had  been  vested  in  execu- 
tors, and  those  executors  died  during  the  pendency  of  a  prior 
life-estate,  the  court  would  not  exercise  the  discretion,  and 
the  gift  would  fail.  And  this  rule  seems  to  be  approved  in 
Pennsylvania.* 

» SaltoDstall  V.  Sanders,  11  Allen,  Powers,  147  N.  Y.  104.    See,  in  this 

462;  McLain  v.  School  Directors,  51  connection,    Allen   v.    Stevens,    161 

Pa.  199;  Appeal  of  Children's  Hospi-  N.  Y.  122,  and  Keith  o.  Scales,  124 

tal,  10  W.  N.  C.  313;  Kinike's  Estate,  N.  C.  497.    In  this  last  case  the  dif- 

155  Pa.  101;  Atwatcr  v,  Russell,  49  ference  between  the  Tilden  Will  Case 

Minn.  57;  Sappington  v.  School  Fund  and  Vidal  v.  Girafd's  Ex'rs,  is  pointed 

Trustees,   123    Mo.  32;  Hadden  v.  out.     ''No  gift,   grant,   or  bequest 

Dandy,  51  N.  J.  Eq.  164;  St.  James  etc.  ♦  ♦  *  shall  be  deemed  invalid  by 

Orphan  Asylum  v.  Shelby,  60  Neb.  reason  of  the  indefiniteness  or  un- 

796;  In  re  Stewart's  Estate,  26  Wash,  certainty  of  the  persons  designated 

32;  Perry  on  Trusts,  §  712.   See,  how-  as    the    beneficiaries    thereunder." 

ever,  Holland  v.  Alcock,  108  N.  Y.  N.  Y.  Laws,  1893,  chap.  701,  {  1. 

312;  Tilden  v.  Green,  130  N.  Y.  29,  (Consol.  Laws,  Ch.  41,  Laws  of  1909, 

and  Murphy's  Estate,  184  Pa.  310;  { 12,  subd.  1.)     Devise  to  town  in 

Godfrey  v.  Hutchins,  28  R.  I.  517;  Massachusetts  in  trust,  the  income 

Selleck  v,  Thompson,  28  R.  I.  350;  to  be  used  for  the  benefit  of  the  poor 

Succession  of  Thompson,    123   La.  of  said  town  is  valid.     Matter  of 

948.  Rasquin,  159  App.  Div.  (N.  Y.)  845; 

« Tilden  v.  Green,  130  N.  Y.  29.   A  See  Buell  v.  Gardner,  83  Misc.  (N.  Y.) 

similar  ruling  had  been  made  a  few  513. 
years  previously  in  Holland  v,  Alcock,  » 58  U.  S.  369. 

108  N.  Y.  312.    See,  also,  Gambell  v.  «  Zeiswciss  v.  James,  63  Pa.  465. 

Trippe,  75  Md.  252,  and  People  v.  Testatrix  directed  her  executors  in 
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In  Sherman  v.  Congregational  Missionary  Society  ^  there 
was  a  gift  to  "  W.  C.  T.  U."  (which  initials  were  conceded  to 
mean  Woman's  Christian  Temperance  Union)  or  Rest  Home 
in  Chicopee  Street.  It  was  held  that  as  there  was  a  clear 
intent  to  devote  the  fund  to  charity,  the  gift  should  be  di- 
vided between  the  two  institutions.  But  as  to  this  decision 
it  may  be  remarked  that  the  uncertainty  of  particxilar  bene- 
ficiaries in  a  given  class  will  not,  according  to  what  (it  is 
conceived)  is  the  true  doctrine,  render  the  gift  void;  but 
that  an  uncertainty  as  to  which  of  two  classes  of  beneficiaries 
the  gift  is  to  be  applied  would  appear  to  be  open  to  the  same 
argument  against  its  validity  because  of  imcertainty  as  a 
bequest  to  either  of  two  individuals  {say)  A  or  B. 

132.  Resulting  trusts  in  cases  of  charitable  gifts. 

It  sometimes  happens  that  the  particular  charitable  pur- 
poses specified  or  supposed  to  be  contemplated  by  the  testa- 
tor do  not  exhaust  the  whole  of  the  income  of  the  property 
devoted  by  the  will  to  charity.  The  general  rule  may  be 
stated  to  be  that  if  an  intention  can  be  gathered  from  the 
will  to  devote  the  whole  to  charity,  the  circumstance  that 
the  specific  appropriation  covers  only  a  certain  part,  or  that 
the  estate  afterwards  becomes  of  a  value  more  than  sufficient 
to  satisfy  the  requirements  of  the  gift,  will  not  create  a  re- 
sulting trust  pro  tanto  for  the  heir  or  the  next  of  kin,  but  that 
the  surplus  also  will  be  devoted  to  the  charitable  purpose. 
This  doctrine  has  existed  since  the  time  of  Lord  Coke,  and 
is  generally  referred  to  as  the  rule  in  the  Thetford  School 
Case.^  In  that  case  the  testator,  having  land  let  at  a  rent 
of  £35  a  year  bequeathed  a  sum  of  £35  a  year  "to  the 
charitable  uses  hereinafter  mentioned,  that  is  to  say,'' 
and  then  he  said  to  the  school-master  so  much,  to  the  usher 
so  much,  proportions  of  the  whole.    In  the  process  of  time, 

default  of  written  directions  by  her,  was  created.     Dulles's  Estate,  218 

to  distribute  a  fund  "among  such  Pa.  162. 

religious  charitable  and  benevolent         ^  176  Mass.  349.    The  gift  of  the 

purposes  and  objects  or  institutions  real  estate  in  the  same  will,  would 

as  in  their  discretion  shall  be  best  and  seem  to  be  governed  by  other  rules, 
proper."     Held,  that  a  valid  trust         '  8  Rep.  130,  b. 
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the  rents  increased  to  a  greater  yearly  value  than  £35, 
and  it  was  decided  that  the  surplus  also  was  to  be  appro- 
priated to  the  charity.^  However,  if  the  testator,  by 
the  terms  of  the  bequest  takes  notice  of  the  fact  that  the 
payments  are  less  than  the  amount  of  the  rents,  there  will 
be  either  a  resulting  trust,  or  the  surplus  will  belong  to  the 
person  to  whom  the  estate  is  given,  and  by  whom  the  pay- 
ments are  to  be  made.* 

In  this  class  of  cases,  however,  it  is  difficult,  and  perhaps 
impossible,  to  lay  down  any  general  rule.  The  decision  in 
each  case  must  depend  upon  the  instrument  to  be  construed 
and  the  facts.® 

133.  Perpetuities  and  accumulations. 

Another  characteristic  of  a  charitable  use  which  demands 
attention  is  that  it  is  not  subject  to  the  ordinary  rules  in  re- 
gard to  perpetuities.  Ordinarily,  a  perpetuity  will  no  more 
be  tolerated  when  it  is  covered  with  a  trust  than  when  it 
displays  itself  undisguised  in  a  settlement  of  the  legal  estate,^ 
and  therefore  a  perpetual  trust  cannot  be  created  for  an  in- 
dividual and  his  heirs  in  succession,  forever.^  But  when  the 
trust  is  for  a  charity,  it  is  no  objection  to  it  that  the  property 
may  remain  in  the  hands  of  the  trustees  and  their  successors 
for  all  time.*  Indeed,  it  is  often  one  of  the  main  objects  of  a 
gift  to  charity  that  the  charitable  use  of  the  property  should 
be  perpetual;  and,  moreover,  it  must  be  remembered  that. 


»See,  also,  Mayor  of  Beverly  o. 
Att.-Gen.,  6  H.  L.  Cas.  318;  Att.- 
Gen.  t».  Dean  of  Windsor,  8  H.  L. 
Cas.  369;  Girard  v.  Philadelphia,  7 
Wall.  1 ;  Att.-Gen.  v.  Wax  Chandlers' 
Co.,  L.  R.  8  Eq.  452;  2  Redfield  on 

Wills,  796;  Matter  of  Arrowsmith, 
162  App.  Div.  (N.  Y.)  623;  Hamil- 
ton's Estate,  47  Pa.  Sup.  428. 

■  Mayor  of  Beverly  w.  Att.-Gen.,  6 
H.  L.  Cas.  310;  Hill  on  Trustees, 
129. 

» Perry  on  Trusts,  §  725. 

*  1  Lewin  on  Trusts  (12th  Ed.),  108; 


Duke  of  Norfolk's  Case,  3  Ch.  Cas. 
20;  Perry  on  Trusts,  §  33. 

•Thellusson  v,  Woodford,  4  Ves. 
227;  11  Ves.  112. 

•Perin  v.  Carey,  24  How.  495; 
Duggan  V.  Slocum,  92  Fed.  806; 
Jones  ».  Watford,  62  N.  J.  Eq.  339; 
Yard's  Appeal,  63  Pa.  99;  Andrews  v. 
Andrews,  110  HI.  223;  Staines  v. 
Burton,  17  Utah,  331;  Asylum  v, 
Lefebre,  69  N.  H.  238.  See  In  re 
Dean,  41  Ch.  D.  552,  where  the  gift 
was  to  take  care  of  certain  horses 
ponies  and  hounds  for  their  lives. 


CH.   v.] 


TRUSTS  FOR  CHARITIES. 


231 


from  this  devotion  to  charitable  uses,  it  does  not  necessarily 
follow  that  the  property  is  never  to  be  alienated,  for  the  court 
can  decree  the  sale  of  any  trust  property  when  the  exigency 
of  the  case  arises.^  In  Maryland,  however,  it  is  held  that 
the  rule  against  perpetuities  applies  to  trusts  for  charitable 
or  religious  uses,  as  well  as  to  a  trust  for  any  other  purpose;  ^ 
and  in  New  York,  also,  trusts  for  charities,  under  the  peculiar 
law  of  that  state,  have  been  held  to  be  subject  to  the  rules 
against  perpetuities  in  the  same  way  as  ordinary  trusts.'  But 
in  a  later  New  York  case  the  court  held  that  under  the  Act 
of  1893,  trusts  for  charities  are  not  so  subject.^ 

The  rule  against  perpetuities,  however,  does  apply  to  a 
grant  or  devise  to  a  charity  after  one  to  a  private  person,  as 
well  as  to  a  grant  or  devise  to  a  private  person,  although 
limited  over  after  an  immediate  gift  to  a  charity.  But  where 
there  is  no  limitation  over,  and  the  charitable  gift  fails,  the 
rule  will  not  prevent  the  heir  from  taking  by  a  resulting 
trust.* 

In  general,  trusts  for  accumulation  beyond  the  period 
allowed  by  the  common  law,  i.  e.,  a  life  or  lives  in  being  and 
twenty-one  years  afterwards,  are  void ;  •  but  in  the  case  of 
trusts  for  charities,  where  there  are  no  statutory  regulations 
upon  the  subject  trusts  for  accumulation  beyond  the  com- 
mon-law period  are  aUowed.^ 


» Perry  on  Trusts,  §  737;  Id.,  §  24, 
and  cases  cited  in  note;  Brown  v. 
Meeting  St.  Bapt.  Soc,  9  R.  I.  177; 
Banr  v.  Weld,  24  Pa.  84;  Sellers 
Church's  Petition,  139  Pa.  67;  Mills 
0.  Davison,  54  N.  J.  Eq.  659  (a  case 
of  restraint  on  alienation),  and  Asy- 
lum V,  Lefebre,  69  N.  H.  238,  a  case 
of  like  restraint.  See,  also,  Lackland 
V,  Walker,  151  Mo.  210,  and  Women's 
Chris.  Ass'n  v,  Kansas  City,  147  Mo. 
103. 

>  Missionary  Society  v.  Humphreys, 
91  Md.  131. 

» Levy  V,  Levy,  33  N.  Y.  97;  Bas- 
com  V.  Albertson,  34  N.  Y.  584; 
Tilden    v.   Green,    130   N.   Y.   29; 


Booth  t;.  Baptist  Church,  126  N.  Y. 
215. 

« Allen  V.  Stevens,  161  N.  Y.  122. 

*  Hopkins  v,  Grimshaw,  165  U.  S. 
355. 

•  Perry  on  Trusts,  §§  393,  394. 

»  See  Odell  v.  Odell,  10  Allen,  1 ;  St. 
Paul's  Ch.  V.  Att.-Gen.,  164  Mass. 
188;  Woodruff  o.  March,  63  Conn. 
125;  Crerar  v.  Williams,  145  lU.  625; 
City    of    Philadelphia    v.    Girard's 

Heirs,  45  Pa.  9.  This  last  case  is 
distinguished  from  the  case  of  Hill- 
yard  V.  Miller,  10  Pa.  326;  Perry  on 
Trusts,  i  738;  Codman  v.  Brigham, 
187  Mass.  309.  Where  the  accumu- 
lation is  a  condition  precedent  to  the 
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If,  however,  the  charitable  trust  is  not  to  vest  until  after 
the  determination  of  a  prior  gift,  and  that  prior  gift  may  by 
possibility  last  longer  than  the  time  allowed  by  law,  the  gift 
over  to  charity  will  be  void,  because  of  the  perpetuity  in  the 
first  taker.*  Of  course,  this  rule  would  not  apply  when  the 
first  gift  is  to  a  charity.* 


134.  Statutes  of  mortmain. 

In  England  a  conveyance  or  devise  of  real  estate  in  trust 
for  a  charitable  or  public  institution,  being  a  corporation^  is 
inoperative  by  the  statute  of  mortmain  unless  sanctioned 
by  a  license  from  the  crown.'  These  statutes,  however,  are 
not  in  force  and  have  not  been  adopted  in  the  United  States, 
and  the  EngUsh  decisions  upon  this  subject  are  therefore  of 
no  importance  in  this  country.* 


vesting  of  the  gift  in  charity  and  the 
period  of  accumulation  transgresses 
the  rule  against  remoteness,  the  gift 

is  void  ab  initio,  Girard  Trust  Co. 
V.  Russell,  179  Fed.  446;  171  Fed. 
161. 

^HiUyard  v,  MiUer,  10  Pa.  335; 
City  of  Philadelphia  &.  Girard's  Heirs, 
45  Pa.  29;  Perry  on  Trusts,  §  736. 

>Lennig'8  Estate,  154  Pa.  209; 
Christ's  Hospital  v,  Grainger,  16 
Sim.  83;  1  MacN.  &  G.  460;  Mc- 
Donogh's  Ex'rs  v.  Murdoch,  15  How. 


415;  Potter  o.  Thornton,  7  R.  I.  252; 
Perry  on  Trusts,  §  736;  Storrs  Agr. 
School  V.  Whitney,  54  Conn.  342; 
Almy  V,  Jones,  17  E.  I.  265. 

» Hill  on  Trustees,  465. 

« 2  Kent's  Com.  282.  In  Pennsyl- 
vania the  statutes  of  mortmain  were 
reported  to  be  in  force  by  the  judges; 

see  3  Binney,  App.  626;  but  a  con- 
trary opinion  has  been  subsequently 
expressed.  Magill  v.  Brown,  Brightly 
350;  Vidal  v.  Girard's  Ex'ra,  2  How. 
128. 


CHAPTER  VI 


trustees;  THEIR  POWERS  AND  DUTIES. 


135.  Jurisdiction  of  Courts  of  Equity 

over  trustees. 

136.  Who  may  be  a  trustee;  corpora- 

tions. 

137.  Acceptance  of  the  trust. 

138.  General  duties  of  trustees. 
130.  Convenion   of    securities;    de- 
posits. 

140.  Investments  by  trustees;  Eng- 

lish rule. 

141.  Rules  in  the  United  States. 

142.  When   trustees  are  chargeable 

with  interest. 


143.  Trustee  cannot  use  his  position 

for  his  own  advantage. 

144.  Compensation  of  trustees;  dif- 

ference between  English  rule 
and  that  in  most  of  the  United 
States. 

145.  Trustee  cannot  delegate  his  au- 

thority. 

146.  Responsibility  for  acts  of  co- 

trustee. 

147.  Remedies  for  breach  of  trust. 

148.  Trustees'  Accounts. 


136.  Jurisdiction  of  Courts  of  Equity  over  trustees. 

The  general  nature  of  a  trust  having  been  explained,  and 
the  different  modes  in  which  the  relationship  of  trustee  and 
cestui  que  trust  may  arise  having  been  pointed  out,  it  will  be 
proper  now  to  proceed  to  a  brief  consideration  of  some  of  the 
rules  by  which  the  conduct  of  the  holder  of  the  legal  title  is 
governed,  and  by  which  his  relations  with  co-trustees,  with 
strangers,  and  with  the  cestui  que  trust  are  regulated.  The 
promulgation  and  enforcement  of  these  rules  fall  necessarily 
and  properly  within  the  jurisdiction  of  courts  of  equity,  for 
it  is  but  reasonable  that  those  courts,  after  having  called  the 
equitable  title  into  existence,  should  continue  to  exercise 
over  it  a  constant  care  and  supervision.*  Equity  affords  this 
protection  by  appointing  and  removing  trustees,  by  super- 
intending their  discharge  of  the  duties  of  the  trust,  by  re- 
gulating their  liability,  by  filling  a  vacancy  or  vacancies  in 
the  office  of  trustee,  and,  finally,  by  affording  the  trustees, 


^  See  Dorscy  v.  Garey,  30  Md.  489,  495. 
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upon  a  proper  application  and  upon  proper  cause  shown,  the 
advice  and  assistance  of  the  court. 

Moreover,  if  a  trustee  wishes  to  be  relieved  of  the  duties 
of  his  office,  he  must,  as  a  general  rule,  apply  to  a  court  of 
equity  to  be  discharged.  He  cannot  discharge  himself  of  his 
trust  without  the  assent  of  the  cestui  que  trust  or  the  direction 
of  a  Court  of  Chancery.^ 

The  manner  in  which  courts  of  equity  interfere  for  these 
purposes  depends,  at  the  present  day,  very  much  upon  stat- 
utory regulations;  and  the  liabilities  and  duties  of  trustees 
are  also,  in  very  many  instances,  governed  by  statutes,  the 
details  of  which  in  the  different  states,  and  in  England,  it 
would  be  quite  impossible,  in  a  treatise  like  the  present,  to 
explain.  Nor  is  it  possible  to  enter  into  a  discussion  of  all  the 
different  duties  which  trustees  are  called  upon  to  discharge, 
for  they  necessarily  vary  with  the  varied  purposes  for  which 
trusts  are  created.  They  have  been  most  elaborately  ex- 
amined in  modem  times  in  works  devoted  expressly  to  the 
subject.  It  is  desirable,  however,  before  leaving  the  con- 
sideration of  the  subject  of  trusts,  that  some  of  the  more 
general  questions  connected  with  the  jurisdiction  of  chancery 
over  trustees  should  be  noticed. 

136.  Who  may  be  a  trustee ;  corporations. 

Any  reasonable  being  may  be  a  trustee;  ^  and  a  corpora- 
tion, though  it  has  but  an  artificial  existence,  may  be  a 
trustee  for  purposes  germane  to  the  objects  of  its  corporate 

1  Shepherd  v,  McEvers,  4  Johns.  (12th  Eng.  ed.},  37.    While  a  ceslvi 

Ch.  136;  Damon  v,  Hyde,  11  Hawaii,  que  trust  may  be  invested  with  the 

153.  powers  of  and  permitted  or  required 

*  Infants,  married  women,  and  to  act  as  a  trustee  yet  his  interest  as 
bankrupts  may  be  trustees.  See  cestui  que  trustf  especially  when  it  is 
Perry,  §§  48  et  seq,;  Curran  v.  Green,  for  life  only,  being  at  variance  with 
18R.  I.  329.  ''But  it  does  not  follow  his  duty  as  trustee,  courts  will  not 
that  whoever  is  capable  of  taking  in  adopt  a  construction  of  a  will  in- 
trust is  capable  of  performing  or  volving  such  conflict  of  interest  un- 
executing  it.  The  inquiry,  then,  is  less  the  testator's  intent  to  accom* 
not  BO  much  who  make  take  in  trust  plish  such  result  is  clear.  Vreeland's 
as  it  is  who  may  execute  and  perform  Est.,  66  N.  J.  Eq.  297;  Doan  9, 
a  trust."  Perry,  §  39;  In  re  Tem-  Vestry,  103  Md.  662. 
pest,  L.  R.  1  Ch.  487.    See  Lewin 
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life.^  The  United  States,  and  each  one  of  the  separate  states, 
may  sustain  the  character  of  trustees.^  The  only  difficulty 
in  such  cases  is  the  same  as  that  which  existed  in  England 
when  the  king  was  trustee,  viz.,  in  enforcing  a  decree  of  a 
court  against  the  sovereign  power.'  Gifts  to  imincorporated 
societies  in  trust  for  charitable  purposes  have  been  sustained 
in  equity,  although  the  decisions  on  this  point  have  not  been 
uniform.^  If  a  valid  trust  has  been  created,  and  no  trustee 
has  been  appointed,  or  a  trustee  has  been  appointed  who  is 
incompetent  to  act,  equity  will  appoint  a  trustee;  for  it  is  a 
cardinal  maxim  in  Courts  of  Chancery  upon  this  subject 
that  a  trust  shall  never  be  suffered  to  fail  for  want  of  a 
trustee.^  Thus,  if  a  corporation  should  be  designated  as  a 
trustee,  and  the  objects  of  the  trust  should  be  such  that  the 
corporation,  from  its  very  nature,  would  be  incapable  of 

1  Vidal  V.  Giraid's  Ex're,  2  How. 
188,  190;  Girard  v.  Philadelphia,  7 
Wall.  1;  Mc[>onogh'8  Ex'rs  v.  Mur- 
doch, 15  How.  367;  Philadelphia  v. 
Fox,  64  Pa.  169;  Mayor  of  Phila.  v, 
Elliott,  3  Rawle,  170;  Cressoo's  Ap- 
peal, 30  Pa.  447;  Commissioners  v. 
Walker,  6  How.  (Miss.)  184.  In 
this  connection  reference  may  be 
made  to  the  case  of  Franklin's  Es- 
tate, 150  Pa.  437.  But  the  soundness 
of  this  decision  may  be  doubted. 
Incapacity  to  act  as  a  trustee  under 
an  express  trust  would  not  seem  to 
relieve  the  holder  of  a  legal  title 
from  the  duty  of  conveying  it  to  the 
equitable  owner;  and  this  is  all  that 
a  trustee  under  a  resulting  or  con- 
structive trust  would  be  required  to 
do.  See,  as  relevant  to  this  point, 
Frazier  v.  St.  Luke's  Ch.,  147  Pa. 
256;  Clayton  v.  Hallett,  30  Colo. 
231. 

>McDonogh's  Ex'rs  v,  Murdoch, 
15  How.  367;  Case  of  the  Smith- 
sonian Institution,  cited  in  Whicker 
9.  Hume,  7  H.  L.  Cas.  141;  U.  S. 
Stats.,  vol.  V,  p.  64,  IX.,  p.  102; 
Mltfoxd  p.  Reynolds,  1  Phil.   185; 


Nightingale  v.  Goulbuorn,  2  Phil. 
594;  5  Hare,  484.  It  was  deemed 
that  the  United  States  could  be 
trustee  in  Levy  t».  Levy,  33  N.  Y. 
97;  Shoemaker  v.  Com'rs,  36  Ind. 
176. 

'  See  New  v.  Bonaker,  L.  R.  4  Eq. 
655;  Hill  on  Trustees,  50;  Perry  on 
Trusts,  §  40,  41.    Ante,  §§  62. 

<  Vidal  V.  Girard's  Ex'rs,  2  How. 
127;  Burbank  v,  Whitney,  24  Pick. 
146;  Magill  t;.  Brown,  Brightly,  350; 
Pickering  ».  Shotwell,  10  Pa.  27; 
Cone  V.  Cone,  61  S.  C.  512;  though 
see  Baptist  Assoc,  v.  Hart's  Ex'rs,  4 
Wheat.  1;  Weaver  v,  Spurr,  56  W.  Va. 
95,  and  St.  Peter's  Church  v.  Brown, 
21  R.  I.  367;  Perry  on  Trusts,  §  46; 
Guild  V,  Allen,  28  R.  I.  435. 

» Perry  on  Trusts,  §  38;  Woodruff 
».  Woodruff,  44  N.  J.  Eq.  349;  Skin- 
ner 0.  Harrison  Twp.,  116  Ind.  139; 
Seda  V,  Huble,  75  la.  429;  Grant  v, 
Saunders,  121  la.  80;  Chikls  v.  Waite, 
102  Me.  451;  Wood  v.  Church,  26 
R.  I.  594;  Culver  v.  Bank,  22  Cal. 
App.  379;  Roberts  v.  Roberts,  259 
111.  122;  Dean  v.  Trust  Co.,  259  111. 
155. 
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carrying  them  out,  a  Court  of  Chancery  will  appoint  a 
trustee  who  will  be  able  to  discharge  the  duties  of  the  trust.  ^ 

137.  Acceptance  of  the  trust 

In  cases  of  express  trusts  it  is  necessary  that  the  trust 
should  be  accepted  by  the  trustee,  either  expressly  or  itn- 
pliedly;  and  whether  there  has  been  such  an  acceptance  is 
a  question  of  fact  of  a  kind  proper  for  the  determination  of 
a  jury.*  The  best  and  most  effectual  method  of  accepting 
a  trust  is  by  signing  the  trust  deed ;  but  an  acceptance  may 
be  equally  inferred  from  any  acts  of  the  trustee  in  and  about 
the  execution  of  the  trust.'  If  it  is  desired  not  to  accept  the 
trust,  great  care  should  be  exercised  not  to  do  any  act  which 
might  be  construed  into  an  acceptance.  Even  an  instru- 
ment, drawn  for  the  purpose  of  disclaiming  a  trust,  has  been 
construed  to  be  an  acceptance  of  it,  because  it  was  in  the 
form  of  a  conveyance,  which  was  a  dealing  with  the  trust 
estate.* 

If  an  effectual  disclaimer  is  made,  the  legal  estate  will  not 
vest  in  the  intended  trustee.* 

138.  General  duties  of  trustees. 

The  duties  of  trustees  may  be  said  in  general  terms  to  be 
embraced  in  the  obligation  to  protect  and  preserve  the  trust 
property,  and  to  see  that  it  is  employed  solely  for  the  benei&t 
of  the  cestui  que  trust.  Thus,  trustees  for  the  payment  of 
debts  should  take  care  that  all  the  assets  are  properly  got 
in,  that  as  much  as  possible  is  realized  from  them,  that  credi- 
tors are  ascertained,  their  claims  investigated,  and  the  funds 
properly  applied  in  the  due  payment  of  their  demands.* 
Trustees  for  sale  are  to  see  that  a  sale  takes  place  within  a 

1  Vidal  V,  Girard'B  Ex'rs,  2  How.  » Perry    on    Tniste,    §  260.      See 

188;  Sonley  v,  Clockmakers'  Co.,  1  Salter  v.  Salter,  80  Ga.  178. 

Bro.  Ch.  81;  Mormon  Church  Case,  *  Crewe  v,  Dicken,  4  Ves.  97;  Urch 

136  U.  S.  1;  Matter  of  Griffin,  167  v.  Walker,  3  M.  &  C.  702;  Perry  on 

N.  Y.  71;  Perry  on  Trusts,   §45;  Trusts,  §271. 

Boston  V.  Doyle,  184  Mass.  373.  « In  re  Birchall,  40  Ch.  D.  436. 

*  Annstrong  v.  Morrill,   14  WalL  •  Chambersburg  Savings  Fund  As- 

139.  sociation's  Appeal,  76  Pa.  293. 
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reasonable  time/  that  the  property  is  disposed  of  on  the 
most  advantageous  terms,  tiiat  all  means  are  used  for  the 
purpose  of  obtaining  buyers  and  securing  a  fair  sale,  and 
that  the  purchase-money  is  collected.  Trustees  for  charities 
must  take  care  that  the  income  is  applied  to  the  charitable 
purposes  to  which  it  was  directed  by  the  instrument  creating 
the  trust,  and  none  other,  and  that  the  wishes  of  the  donor 
are  carried  out  consistently  with  the  rules  of  law.  In  fine, 
it  would  be  impossible  to  enumerate  the  duties  which  the 
multifarious  purposes  for  which  trusts  are  created  impose 
upon  the  trustees — for  to  do  so  would  be  to  write  a  work  not 
upon  the  general  principles  of  equity,  but  upon  trusts. 

Speaking  very  generally,  in  passing  upon  the  subject  of 
the  proper  discharge  of  his  duties  by  a  trustee,  it  has  been 
said  that  the  true  question  is  whetlier,  considering  all  the 
circumstances,  he  has  displayed  such  prudence  and  diligence 
in  conducting  the  afifairs  of  the  trust  as  men  of  average  pru- 
dence and  discretion  would  employ  in  their  own  stairs.  ^ 
Perhaps  the  truer  rule  would  be  that  a  trustee  must  exercise 
such  prudence  and  diligence  as  a  careful  business  man  would 
display  in  investing,  not  lus  own  money,  but  the  money  of 
others.  The  fact  that  the  money  does  not  belong  to  the 
investor  must  always  be  an  element  to  be  considered  by  the 
trustee.  The  rules  of  prudence  hi  the  two  cases  differ.  In 
the  case  of  his  own  money,  a  man  may  take  a  risk  which  the 
rules  of  prudence  would  j  ustif y .  Where  the  money  of  another 
is  at  stake,  the  rule  of  prudence  may  forbid  the  risk.' 


139.  Conversion  of  securities;  deposits. 

The  first  general  duty  of  trustees  is  to  take  possession  of 
the  trust  property,  to  call  in  debts,  ^  and  to  convert  such 


1  See  Walker  v.  Shore,  19  Vea.  387; 
Hunt  V.  Baas,  2  Dev.  Eq.  297;  Morris 
V.  Morris,  4  Jur.  (n.  b.)  8Q2-964. 

» Purdy  V,  Lynch,  146  N.  Y.  462. 
Sec,  also,  Bartol's  Estate,  182  Pa. 
410,  and  Nagle  v.  Robins,  9  Wyo- 
ming, 211. 

*  Hart's  Estate,  203  Pa.  480,  and 


the  remarks  of  Dean,  J.,  on  pp.  485- 
486. 

« See  /n  re  Brogden,  38  Ch.  D.  546, 

where  a  trustee  under  a  marriage 
settlement  was  held  responsible  for 
failure  to  make  diligent  efforts  to 
collect  the  sum  of  ten  thousand 
pounds  covenanted  to  be  paid  b^ 
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securities  as  are  not  legal  investments.'  In  converting  se- 
curities they  must  exercise  a  sound  discretion  to  sell  in  the 
most  advantageous  manner  and  at  the  most  advantageous 
time.*  They  ought  not  to  suflFer  trust  property  to  remain  in 
securities  not  authorized  by  law,  unless  there  is  something 
in  the  instrument  creating  the  trust  to  justify  such  a  course.' 
As  personal  securities  are  not  recognized  by  law  as  a  proper 
investment,  an  executor  should  not  allow  the  assets  to  re- 
main outstanding  in  such  securities,  although  the  loan  or 
investment  had  been  made  by  the  testator  himself.^  Of 
course,  there  is  no  duty  to  convert  securities,  if  by  the  terms 
of  the  trust  instrument  there  is  a  sufficient  indication  that 
the  cestui  que  trust  was  intended  to  enjoy  the  interest,  income, 
or  dividends  of  the  specific  securities.* 

After  securities  have  been  converted,  the  funds  should  be 
deposited  in  a  proper  place. 

A  trustee  will  not  be  liable  for  the  failure  of  a  bank  in 
which  trust  funds  have  been  deposited,  if  he  has  suffered 
them  to  remain  there  only  for  a  reasonable  time;  *  but  if  he 
allows  them  to  lie  there  by  way  of  investment,  he  will  be 


the  settlor  within  five  years  after  his 
death. 

^  See  In  re  Chapman,  Cox  v.  Chap- 
man, [1896]  2  Ch.  763,  as  to  the 
measure  of  time  allowed. 

»  Perry  on  Trusts,  §  439. 

'And  where  discretion  as  to  in- 
vestments is  allowed  it  must  be  A(m- 
eslly  exercised.  In  re  Smith,  Smith 
V.  Thompson,  [1896]  1  Ch.  71;  Matter 
of  Hall,  164  N.  Y.  196.  A  power  to 
sell  and  reinvest  does  not  authorize 
the  trustees  to  incorporate  the  estate. 
Gareschc  v.  Levering  Inv.  Co.,  146 
Mo.  436;  Darlington's  Estate,  245 
Pa.  212. 

Where  a  deed  of  trust  gives  to  the 
trustee  the  power  to  ''sell  and  convey 
in  fee  simple  the  whole  or  any  part 
of  the  trust  estate  *  *  *  provided, 
however,  that  the  principal  of  the  es- 
tate shall  not  become  impaired  or 


encumbered,"  the  trustee  has  no 
power  to  pledge  a  mortgage  belong- 
ing to  the  estate  as  security  for  a 
loan;  and  if  he  does  so  and  em- 
bezzles the  proceeds,  the  pledgee  of 
the  mortgage  will  be  compelled  to 
reassign  it  to  the  trust  estate!  Ken- 
worthy  V,  Levi,  214  Pa.  235. 

*  Powell  ».  Evans,  6  Ves.  839; 
Greybum  v.  Clarkson,  L.  R.  3  Ch. 
606;  Hemphiirs  App.,  18  Pa.  303; 
Pray's  Appeal,  34  Pa.  100  (overruling 
Barton's  Appeal,  1  Pars.  Eq.  24); 
Kimball  v.  Reding,  11  Foster,  352; 
King  V.  Talbot,  40  N.  Y.  76;  Perry 
on  Trusts,  §440;  Hill  on  Trustees, 
582  (4th  Am.  ed.). 

•Perry  on  Trusts,  §§450,  451; 
Hill  on  Trustees,  lU  8up. 

•Rowth  V.  Howell,  3  Ves.  365; 
Swinfen  v.  Swinfen  (No.  5),  29  Beav. 
211;  Law's  Estate,  144  Pa.  499. 
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liable  to  make  good  their  loss.^  But  he  must  be  careful  to 
make  the  deposit  in  the  name  of  the  trust  estate,  and  not  to 
his  own  credit;  and  not  to  mix  trust  funds  with  his  own, 
otherwise  he  wiU  be  liable.' 

140.  Investments  by  trustees;  English  rule. 

Supposing  the  trust  property  to  have  been  converted  into 
cash,  the  next  duty  of  the  trustee  will  be  to  see  that  the  fund 
is  invested  in  proper  securities,  and  in  such  a  way  that  it  may 
be  made  available  for  the  purposes  of  the  trust.' 

As  courts  of  equity  in  England  were  in  the  habit  of  direct- 
ing moneys,  which  were  in  the  custody  of  the  court  to  be  in- 
vested in  £3  per  cent,  annuities,  it  came  to  be  considered  an 
established  duty  on  the  part  of  trustees  to  invest  trust  moneys 
in  those  funds.*  Several  statutes,  however,  have  been 
passed  by  which  many  other  securities  have  been  designated 
as  lawful  investments  for  trustees.  Thus  trustees  are  now 
allowed  by  act  of  parliament  to  invest  in  real  securities  in 
any  part  of  the  United  Kingdom,  and  Bank  of  England,  or 
Bank  of  Ireland,  or  East  India  Stock;  unless  such  invest- 
ments are  expressly  forbidden  by  the  trust  instrument.^ 

141.  Rules  in  the  United  States. 

A  trustee  cannot  invest  the  trust  funds  in  personal  se- 

>  Rehden  v,  Wesley,  29  Beav.  213;  Johns.  289;  School,  etc.,  v.  Kirwin, 

Moyle  V.  Moyle,  2  R.  &  M.  710;  John-  2.5  111.  73;  Brown  v,  Ricketts,  4  Johns, 

son  V.  Newton,  11  Hare,  160;  Perry  Ch.  303;  Hill  on  Trustees,  575  (4th 

on  Trusts,  §  443;  Matter  of  Knight,  Am.  ed.);  Corya  v,  Corya,  119  Ind. 

21  Abb.  N.  C.  388.    See  In  re  Gram-  593;  Freas's  i^tate,  231  Pa.  256. 

mel's  Est.,  120  Mich.  487.  *  The  trustee  cannot  supinely  allow 

'Wren   v.   Kirton,    11   Ves.   337;  the  trust  funds  to  remain  uninvested. 

Commonwealth  v.  McAlister,  28  Pa.  Whitecar's  Estate,  147  Pa.  368. 

486;  Jenkins  t^.  Walter,  8  G.  &  J.  218;  « Smith's  Manual  of  Equity,  194. 

Lukens's  Appeal,  7  W.  &  S.  48;  Stan-  See  Brown  &.  Wright,  39  Ga.  26; 

ley's  Appeal,  8  Pa.  431;  Royer's  Ap-  King  v.  Talbot,  40  N.  Y.  76. 

p^,  11  Pa.  36;  De  Jamette  v.  De  *  22  and  23  Vict.,  c.  35,  §  30;  23  and 

Jamette,    41    Ala.    709;    Perry   on  24Vict.,c.35,  §  ll;Id.,c.  145;30and 

Trusts,  §§  443,  463.    See,  also.  Frith  31  Vict.,  c.  132,  §  2;  Local  Loans  Act, 

V.  Cartland,  2  Hen.  &  M.  417;  Marine  1875,  38  and  39  Vict.,  c.  83,  §  27. 

Bank  v.  Fulton  Bank,  2  Wall.  252;  See  Hill  on  Trustees,  560  (4th  Am. 

Kip  9.  The  Bank  of  New  York,  10  ed.). 
Johns.  65;  Kennedy  v.  Strong,   10 
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curities;  and  even  if  he  has  a  discretion  as  to  investments, 
it  is  not  a  sound  exercise  of  that  discretion  to  invest  in  such 
securities.^  This  is  the  rule  in  England  and  in  the  United 
States.^  So,  also,  for  a  trustee,  in  the  absence  of  express 
authority,  to  employ  trust  funds  in  trade  or  speculation, 
will  be  a  gross  breach  of  trust.'  In  England  a  trustee  must 
not  invest  in  bank  stock  or  shares  of  public  companies,  and 
the  rule  is  the  same  in  New  York  and  Pennsylvania.*  But 
in  Massachusetts  the  rule  is  different.* 

Mortgages  on  real  estate  are  considered  proper  invest- 
ments for  trustees  in  the  United  States,  and  in  England  the 
investment  in  such  securities  is  now  authorized  by  statute.^ 


^  See  Knox  v.  MacKinBon,  13  App. 
Cas.  753,  and  Mattocks  v.  Moulton, 
84  Mc.  545. 

*  Walker  v.  Symonds,  3  Swans,  81 
note  (a)y  citing  Ryder  v.  Bickerton 
(where  Lord  Hardwicke  said  that  ''a 
promissory  note  is  evidence  of  a  dd^t, 
but  not  security  for  it") J  Adye  v, 
Feuilleteau,  1  Cox,  25;  Holmes  v. 
Dring,  2  Cox,  1  [see  In  re  Rayner, 
Rayner  v.  Rayner  (1904),  1  Ch.  176, 
I  where  it  was  queried  whether  the  word 
("securities"  had  not  changed  so  as 
i.to  include  stocks  and  shares].  Smith 
i;.  Smith,  4  Johns.  Ch.  281;  Nyce's 
Estate,  5  W.  A  S.  256;  Swoyer's 
Appeal,  5  Pa.  377;  Wills's  Appeal, 
22  Pa.  330;  Gray  v.  Fox,  Saxton  (Ch.), 
259;  Harding  v.  Lamed,  4  Alien,  426; 
Clark  V.  Garfield,  8  Allen,  427;  Moore 
V.  Hamilton,  4  Fla.  112;.  Spear  v. 
Spear,  9  Rich.  Eq.  184  [see,  however, 
Nance  v,  Nance,  1  S.  C.  (n.  b.)  209]; 
Barney  v,  Saunders,  16  How.  545; 
Perry  on  Trusts,  §  453;  Dufford  v. 
Smith,  46  N.  J.  Eq.  216;  Allis's  Es- 
tate, 123  Wis.  223.  If  a  trustee  is  au- 
thorized to  invest  in  "public  com- 
panies," this  does  not  mean  "foreign 
public  companies; "  for  it  is  impossible 
for  the  court  to  tell  what  are  public 
companies  according  to  foreign  law. 
In  re  Castlehow,  [1903]  1  Ch.  352; 


In  re  Randolph,  134  N.  Y.  Supp. 
1117. 

'Perry  on  Trusts,  §454.  See 
Poole  V,  Munday,  103  Mass.  174,  for 
an  exceptional  case  where  the  rule 
was  not  enforced. 

*  Ackerman  r.  Emott,  4  Barb.  626; 
Hemphill's  Appeal,  18  Pa.  303;  Wor- 
rell's Appeal,  22  Pa.  44;  Perry  on 
Trusts,  §  456;  Hill  on  Trustees,  578 
(4th  Am.  ed.).  In  Kentucky  (Stat- 
utes, §  4706)  trust  funds  may  be  in- 
vested in  the  bonds  of  any  railroad 
which  has  been  in  oi)eration  more 
than  ten  years  and  has  not  during 
that  time  defaulted  in  the  payment  of 
its  bonded  dd^t.  Aydelott  v.  Breed- 
ing, 111  Ky.  847;  Deposit  Bank  v. 
Rose,  113  Ky.  946;  Robertson  v. 
Robertson,  130  Ky.  293. 

*  Harvard  Coll.  v,  Amory,  9  Pick. 
446;  LoveU  v,  Minot,  20  Pick.  116; 
Perry  on  Trusts,  §456.  But  is  re- 
sponsible for  the  exercise  of  a  sound 
discretion  in  making  such  invest- 
ments.  Davis*  Appeal,  183  Mass. 
499;  Thayer  v,  Dewey,  185  Maas. 
68. 

•Perry  on  Trusts,  §§457,  468; 
Stat.  22  and  23  Vict.,  c.  35  (Lord  St. 
Leonard's  Act).  As  to  what  should 
be  the  amount  of  the  loan  in  propor- 
tion to  the  value  of  the  property,  see 
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In  aeveral  of  the  United  States  the  subject  of  investments 
by  trustees  is  expressly  regulated  by  statute.^ 

If  a  trustee  invests  in  securities  which  he  is  not  authorized 
to  buy 9  the  cestui  que  trust  may  elect  to  adopt  or  to  reject  the 
investment.  If  the  investment  is  rejected,  it  belongs  to  the 
trustee  subject  to  a  lien  for  the  purchase-money  in  favor  of 
the  trust  estate.  If,  however,  the  trustee  invests  in  secu- 
rities which  he  is  authorized  to  buy,  but  fails  to  use  due  care  in 
the  purchase  of  them,  the  investment  belongs  to  the  trust 
estate,  and  the  trustee  is  liable  to  make  good  any  loss  which 
may  ensue.* 

It  is  proper  to  add  that  the  foregoing  statements  of  the 
law  in  reference  to  investments  apply  to  trustees  properly  so 
called;  they  may  not  be  applicable  to  persons  who  may  be 
styled  qzuisirtruatees  or  trustees  sub  modo — as,  for  instance, 
the  manager  of  a  trading  company  or  the  directors  of  a  bank 
or  a  railway.  Investments  by  such  persons ' '  are  to  be  judged, 
not  by  the  rules  which  have  been  laid  down  as  to  the  invest- 
ment of  settled  funds,  but  (more  nearly,  at  all  events)  by 
those  which  regulate  the  duties  of  the  managing  partners 
of  an  ordinary  trading  firm  as  between  themselves  and  those 
partners  who  do  not  take  an  active  part  in  the  conduct  of 
the  firm's  business."  ' 


142.  When  trustees  are  chargeable  with  interest. 

A  trustee  is  chargeable  with  interest  on  balances  that  he 
improperly  retains  in  his  hands,  and  sometimes  with  com- 
poimd  interest;  ^  and  he  is  also  so  chargeable  when  he  mixes 


Lewin  on  Trusts,  375-377  (12th  Eng. 
ed.);  In  re  Olive,  34  Ch.  D.  72. 

»Peny  on  Trusts,  §459.  See 
Cridland's  Estate,  132  Pa.  486;  Wal- 
ler V.  Catlett,  83  Va.  200,  where  an 
investment  in  Confederate  bonds  was 
held  not  to  be  a  breach  of  trust,  since 
the  trustee  acted  "in  good  faith  and 
with  the  li^ts  of  that  time." 

s/n  re  Salmon,  42  Gh.  D.  351; 
Frcas's  Estate,  231  Pa.  256. 

*  Per  Sterling,  J.,  in  Leeds  Est. 

IG 


Building  and  Investment  Go.  v.  Shep- 
herd, 36  Ch.  D.  798.  See  what  is 
said  by  the  same  judge  to  the  same 
effect  in  the  Sheffield  and  South 
Yorkshire  Permanent  Building  Soci- 
ety V.  Aizlewood,  44  Ch.  D.  451.  See, 
also,  the  remarks  of  Kay,  J.,  In  re 
Faure  Electric  Accumulator  Com- 
pany, 40  Ch.  D.  150,  and  the  cases 
referred  to  by  him. 

*  See  Penny  v,  Avison,  3  Jur.  (n.  s.) 
62;  Barclay  v.  Andrew,  [1899]  1  Ch. 
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the  trust  funds  with  his  own  and  deposits  them  in  his  own 
name;  *  but  not  otherwise.*  Moreover,  if  a  trustee  is  directed 
by  a  trust  instrument  to  invest  in  a  particular  stock,  and 
neglects  to  do  so,  the  cestui  gue  trust  has  his  election  to  take 
the  money  and  legal  interest  thereon,  or  so  many  shares  of 
stock  as  the  money  would  have  purchased  at  the  time  when 
the  investment  ought  to  have  been  made,  and  the  dividends 
on  the  same.'  And  so,  if  a  trustee  embarks  the  trust  funds 
in  business,  the  cestui  que  trust  may  take  either  the  amount 
with  interest,  or  the  profits  of  the  business;  ^  but  if  he  elects 
to  take  the  latter,  he  must  take  them  cum  onere,  and  must 
share  the  losses.^ 


143.  Trustee  cannot  use  his  position  for  his  own  advantage. 

It  is  one  of  the  fundamental  principles  of  trusts,  that  a 
trustee  cannot  use  his  position  as  a  trustee  for  his  own  advan- 
tage in  any  way.*  He  must  have  an  eye  single  to  the  interests 
of  the  cestui  que  trust.  The  rule  in  the  Rumf ord  Market  Case, 
and  similar  cases  already  noticed  under  the  head  of  Construc- 


674;  Schiefflin  f.  Stewart,  1  Johns. 
Ch.  620;  Manning  v.  Manning,  1 
Johns.  536  (see  Minini  v.  Cox,  5 
Johns.  448,  for  a  case  ii^  which  the 
trustee  was  not  charged);  Bruncr's 
Appeal,  57  Pa.  46;  Norris's  Appeal,  71 
Pa.  123;  Gray  v,  Thompson,  1  Johns. 
Ch.  82;  In  re  Ricker's  Estate,  14 
Mont.  153;  Noble  v.  Jackson,  124 
Ala.  311;  Jacoway  v.  Hall,  67  Ark. 
340;  Sanquinett  v.  Webster,  153  Mo. 
343. 

^Berner's  Estate,  6  Watts,  251; 
Dyott's  Api>eal,  2  W.  &  S.  565;  Rob- 
inett's  Appeal,  36  Pa.  174;  Wistar's 
Appeal,  54  Pa.  60;  Hess's  Estate,  68 
Pa.  458;  In  re  Assignment  of  Mur- 
doch &  Dickson,  129  Mo.  488;  In  re 
Thompson,  101  Cal.  349;  St.  Paul's 
Trust  Co.  w.  Kittson,  62  Minn.  408; 
Re  Hodges'  Estate,  66  Vt.  70;  Noble's 
Estate,  Irwin's  Appeal,  178  Pa.  460. 

>  Hess's  Estate,  68  Pa.  458.  Sec 
Mathewson  v.  Davis,  191  III.  391,  for 


a  case  in  which  the  trustee  was  not 
charged. 

'Shepherd  v.  Mouls,  4  Hare,  504; 
Robinson  v.  Robinson,  1  DeG.,  M.  & 
G.  256;  Byrchall  v.  Bradford,  6  Mad. 
235;  Perry  on  Trusts,  §469.  See, 
also,  Mclntire  v.  Zanesville,  17  Ohio 
St.  352;  Norris's  Appeal,  71  Pa.  125; 
Lamb's  Appeal,  58  Pa.  142;  Key  v, 
Hughes's  Ex'rs,  32  W.  Va.  184. 

*  Jones  V,  Foxall,  15  Beav.  392;  In 
re  Davis,  [1902]  2  Ch.  314;  Robinett's 
Appeal,  36  Pa.  174;  Kyle  v,  Barnott, 
17  Ala.  306;  Barney  v.  Saunders, 
16  How.  543;  McKnight's  Ex'rs  v. 
Walsh,  23  N.  J.  Eq.  146;  Perry  on 
Trusts,  §  470.  See  Whitney  w.  Smith, 
4  Ch.  App.  513;  Perrin  v,  Lepper,  72 
Mich.  454. 

>  Small's  Estate,  144  Pa.  293. 

•  Green  ».  Winter,  1  Johns.  Ch.  36; 
Kepler  v.  Davis,  80  Pa.  157;  Aber- 
deen Town  Council  v,  Aberdeen  Uni- 
versity, 2  App.  Cas.  549. 
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tive  Trusts,,  are  illustrations  of  the  strictness  with  which 
this  rule  is  enforced.^  A  trustee  cannot  make  any  profit  at 
the  expense  of  the  trust  estate; '  nor  can  he  make  a  profit 
out  of  his  trust  even  though  the  estate  is  not  a  loser.  A 
trustee  may  not  participate  in  commissions  of  his  own  firm 
on  transactions  with  the  estate.'  He  cannot  use  trust  funds 
for  his  own  benefit;  ^  he  cannot  buy  in  trust  property  for 
himself  at  his  own  sale,  or  a  sale  procured  by  him,  nor  can  he 
buy  up  any  debt,  charge,  or  encumbrance  to  which  the  trust 
estate  is  liable,  at  less  than  is  actually  due  thereon,  and  then 
collect  the  full  amount  from  the  estate.^  And  it  has  been 
held  in  many  cases  that  a  trustee  may  not  even  purchase  the 
trust  property  at  a  judicial  sale,  brought  about  by  a  third 
party,  and  which  he  had  taken  no  part  in  procuring;  •  al- 
though upon  this  point  there  are  several  authorities  the  other 
way.^    Contracts  between  a  trustee  and  cestui  que  trust  may 


^  Ante,  ii92€t  aeq.  See,  also,  Blau- 
velt  V.  Ackennan,  20  N.  J.  Eq.  141; 
Waahington  R.  R.  Co.  v.  Alexandria 
R.  R.  Co.,  19  Gratt.  5d2;  Boenim  v, 
Schenck,  41  N.  Y.  182. 

>  As  to  trustees'  liability  for  profit-s, 
see  Springer's  Estate,  51  Pa.  343. 

•Magruder  v.  Dniry,  236  U.  S. 
106. 

^McEachem  v.  Stewart,  114  N. 
Car.  370. 

•  Burgess  v,  Wheate,  1  Eden,  226; 
Sugden  v.  Crossland,  3  Sm.  &  Giff. 
192;  Robinson  v.  Pett,  3  P.  Wms. 
251,  n.  (a);  Michoud  v,  Girod,  4  How. 
503;  Pooley  ».  Quilter,  4  Drew,  184; 
2  De  G.  &  J.  327;  Schoonmaker  v.  Van 
Wyck,  31  Barb.  467;  Kerr's  Estate, 
1  Gr.  Cas.  272;  Parshall's  Appeal,  65 
Pa.  236;  Baker's  Appeal,  120  Pa.  33; 
Barksdale  v.  Finney,  14  Gratt.  338; 
Green  v.  Winter,  1  Johns.  Ch.  27; 
Avcritt ».  Elliott,  109  N.  C.  660.  The 
role  does  not  apply  to  a  mortgagee 
with  power  of  sale.  Knox  v.  Armi- 
stead,  87  Ala.  611.  A  mortgagee 
exercising  a  power  of  sale  is,  techni- 


cally, an  attorney  of  the  mortgagor. 
Reynolds  v,  Hennessy,  16  R.  I. 
216. 

•Obert  V.  Obert,  1  Beas.  423; 
Ricketts  v.  Montgomery,  16  Md.  46; 
Jamison  v,  Glascock,  29  Mo.  191; 
Bank  o.  Dubuque,  8  la.  277;  Elliott 
p.  Pool,  3  Jon.  Eq.  17;  Campbell  v. 
Johnson,  1  Sandf.  Ch.  148;  Chand- 
ler V,  Moulton,  33  Vt.  246;  Martin  v. 
Wynkoop,  12  Ind.  266;  Ogden  v. 
Larrabee,  67  111.  389;  King  v.  Rem- 
ington, 36  Minn.  16;  Chiles  v,  Gal- 
lagher, 67  Miss.  413. 

'Prevost  V.  Grata,  1  Pet.  C.  C. 
364;  Fisk  i^.  Sarber,  6  W.  &  S.  18; 
Chorpenning's  Appeal,  32  Pa.  312; 
Ehtxi  0.  Lancaster,  2  Head,  671; 
Mercer  v,  Newsom,  23  Ga.  151; 
Huger  V.  Huger,  9  Rich.  Eq.  217; 
Earl  v.  Halsey,  1  McCart.  332;  Hill 
on  Trustees,  249,  260,  note  (4th  Am. 
ed.);  note  to  Fox  v.  Mackreth,  1  Lead. 
Cas.  Eq.  252  et  seq.  (4th  Am.  ed.). 
See  ante,  §  94.  For  discussion  of  this 
point  see  article  in  31  Am.  Law  Reg. 
743,  748. 
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be  made^  but  they  are  scrutinized  by  the  courts  with  great 
severity*^ 

144.  Compensatioii  of  trustees;  difference  between  Eng- 
lish rule  and  that  in  most  of  the  United  States. 

The  rule  that  a  trustee  can  obtain  no  benefit  whatever 
from  his  position,  was  in  England  carried  to  the  extent  of 
holdmg  that  he  was  not  even  entitled  to  compensation  for 
his  trouble  and  responsibility  in  the  care  and  management 
of  the  trust  estate,  unless  it  was  expressly  allowed  in  the 
trust  mstrument,2  except,  perhaps,  in  some  very  extraordi- 
nary cases ; '  and  this  rule  applies  also  to  executors,  guardians, 
receivers,  directors  of  corporations,  and  in  general  to  all 
fiduciaries.^  But  this  rule  has  not  been  adopted  in  the 
United  States;  and  trustees  and  other  fiduciaries  in  this 
country  are  entitled  to  a  reasonable  compensation  for  their 
services.^  The  amount  is  in  some  states  fixed  by  statute, 
and  in  others  regulated  by  the  comii  to  which  the  trustees 
are  liable  to  account.^  The  English  rule  in  regard  to  com- 
missions was  cited  with  approval  by  Chancellor  Kent,  in 
two  early  cases  in  New  York;  ^  but  the  only  states  in  which  it 
is  now  followed  appear  to  be  Delaware  *  and  Illinois.^ 

In  England,  however,  trustees  are  allowed  for  their  expen- 
ses reasonably  and  properly  incurred  in  the  execution  of  the 
trust;  *®  and  it  need  hardly  be  added  that  the  same  rule 
exists  in  the  United  States."  Allowances  to  trustees  are, 
however,  in  the  discretion  of  the  court;  and  even  the  expenses 


1  Perry  on  Trusts,  $428.  Post, 
Part  II.,  Chap.  II.,  Sec.  III. 

<  Robinson  t;.  Pett,  3  P.  Wms.  251; 
2  Lead.  Gas.  206,  and  notes. 

'/n  re  Freeman's  Settlement 
Trusts,  37  Ch.  D.  148. 

*  Perry  on  Trusts,  §  904.  Notes  to 
Robinson  v,  Pett,  supra, 

'  Notes  to  Robinson  t;.  Pett,  2 
Lead.  Cas.  Eq.  206;  Perry  on  Trusts, 
§  916.  See  Wistar's  Appeal,  54  Pa. 
63;  Ward  v.  Funsten,  86  Va.  359; 
Rothschild  v,  Dickinson,  169  Mich. 
200. 


•  See  Perry  on  Trusts,  $  918,  notes, 
where  the  authorities  and  statutes 
are  collected;  Dufford  v.  Smith,  46 
N.  J.  Eq.  216. 

'  Green  v.  Winter,  1  Johns.  Gh.  37; 
Manning  v.  Manning,  1  Johns.  Gh. 
534. 

>  Egbert  v.  Brooks,  3  Harring.  112; 
Stote  V.  Piatt,  4  Harring.  154. 

'  Gonstant  v.  Matteson,  22  111.  546; 
Buckingham  v.  Morrison,  136  111.  437. 

"  Perry  on  Trusts,  i  910;  Hill  on 
Trustees,  574. 

"  Green  v.  Winter,  1  Johns.  Ch.  37; 
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of  a  trustee  will  not  be  reimbursed  if  they  have  been  incurred 
unnecessarily,  and  agamst  the  remonstrances  of  the  cestui 
que  trust.^  A  fortiori  will  they  not  be  allowed  when  the 
trustee  has  assmned  a  hostile  attitude  to  the  trust  estate 
and  claimed  the  same  as  his  own.^ 

Trustees  may  claim  indemnity  from  their  cestui  que  trust 
for  liabilities  incurred  on  behalf  of  the  trust  estate.  It  was 
said  in  an  early  case  that  ''the  cestui  que  trust  ought  to  save 
the  trustee  harmless  as  to  all  damages  relating  to  the  trust/' ' 
and  this  doctrine  has  been  recognized  in  modem  cases.  The 
plainest  prmciples  of  justice  require  that  where  the  beneficial 
owner  is  absolutely  entitled  to  the  entire  estate,  he  should 
personally  bear  the  burden  incidental  to  such  ownership; 
and  that  even  where  the  trust  property  is  settled  on  tenants 
for  life  and  children  the  right  of  their  trustee  to  be  indenmi- 
fied  out  of  the  whole  trust  estate  against  any  liability  arising 
out  of  any  part  of  it,  would  seem  to  be  clear  and  indisputable.^ 

146.  Trustee  cannot  delegate  his  authority. 

The  position  of  trustee  is  one  of  personal  confidence,  and  he 
cannot,  therefore,  delegate  his  oflSce  even  to  a  co-trustee.*  A 
trustee  may,  however,  employ  a  steward,  agent,  or  attorney 
in  cases  where  it  is  usual  to  do  so  in  the  ordinary  course  of 
business,^  or  a  broker,^  but  he  must  be  careful  to  see  that  the 


Towle  V.  Mack,  2  Vt.  10;  McElhen- 
ny's  Appeal,  46  Pa.  347;  Perrine  v. 
NeweU,  49  N.  J.  Eq.  57. 

iBerryhiirs  Appeal,  35  Pa.  245; 
Walker  v.  Walker,  9  Wall.  743. 

«  Fuller  V.  Abbe,  105  Wis.  235. 

'Balsh  9.  Hyham,  2  P.  Wms. 
453. 

« Hardoon  v.  Belilioe,  [1901]  A.  C. 
123;  Wise  v.  Perpetual  Trustee  Ck)., 
[1903]  A.  C.  149. 

*  Hawley  v,  James,  6  Paige  Ch. 
487;  Pearson  v.  Jamison,  1  McLean 
C.  C.  197;  Robinson  v.  Harkin,  [1896] 
2  Ch.  415. 

^Ex  parte  Belchier,  Amb.  219; 
Hawley  v,  James,  5  Paige  Ch.  487; 


May  V.  Frazee,  4  Litt.  391;  Telford 
V,  Barney,  1  la.  591;  Blight  v. 
Schenck,  10  Pa.  285;  Lewis  v.  Reid, 
11  Ind.  239;  Mason  v.  Wait,  4  Scam. 
127;  Abbott  v.  Rubber  Co.,  33  Barb. 
579;  Sinclair  v,  Jackson,  8  Cow.  543; 
Webb  V.  Ledsam,  1  K.  &  J.  385;  Leg- 
gett  V,  Hunter,  19  N.  Y.  445;  Bowes 
V,  Sceger,  8  W.  <&  S.  222.  It  seems 
to  be  unsettled  exactly  how  far 
trustees  are  responsible  for  money 
collected  by  an  attomey-at-law 
whom  they  have  employed.  See 
Perry  on  Trusts,  {  405. 

^  Speight  V.  Gaunt,  9  App.  Cas.  1, 
where  Ez  parte  Belchier  was  ex- 
pressly recognized.    See  Robinson  v. 
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agent  employed  is  impartial.^    One  of  several  trustees  may 
act  as  agent  for  the  others.^ 


146.  Responsibility  for  acts  of  co-trustee. 

Questions  have  frequently  arisen  as  to  the  responsibility  of 
a  trustee  for  the  acts  of  his  co-trustee,  and  how  far  he  is 
liable  for  money  for  which  he  has  joined  in  giving  a  receipt, 
but  which  has  been  actually  paid  into  the  hands  of  a  co- 
trustee and  lost. 

The  general  principle  which  governs  cases  of  this  descrip- 
tion seems  to  be,  that  a  trustee  will  be  required  to  act  in  re- 
gard to  the  trust  estate  with  the  same  diligence  and  care 
which  a  careful  man  displays  in  the  conduct  of  his  own 
affairs,^  to  exercise  good  faith,  and  not  to  connive  or  in  any 
way  aid  any  bad  faith  on  the  part  of  a  co-trustee;  but  he  is 
not  required  actively  to  unite  with  his  co-trustee  in  every- 
thing which  is  done  in  the  administration  of  the  trust.  ^  The 
rule  is,  that  a  trustee  is  generally  not  responsible  for  the 
conduct  of  his  co-trustee.  Upon  this  subject  the  leading 
authorities  are  the  cases  of  Townley  v.  Sherborne  ^  and 
Brice  v.  Stokes.*  In  the  first  of  these  cases  it  was  resolved 
that  where  lands  or  leases  are  conveyed  to  two  or  more  upon 
trust,  and  one  of  them  receives  all  or  the  most  part  of  the 
profits,  and  afterwards  dies  or  becomes  insolvent,  his  co- 
trustee shall  not  be  charged  or  be  compelled  to  answer  for 
the  receipt  of  him  so  dying  or  becoming  insolvent,  unless 
some  fraud  or  evil  dealing  appear  to  have  been  in  them  to 
prejudice  their  trust.  The  reason  of  this  decision  is,  that 
trustees  being  by  law  joint-tenants,  every  one  is  equally 


Harkin,  [1896]  2  Ch.  420,  where  a 
trustee  was  held  responsible  for  en- 
trusting funds  to  an  ''outside" 
broker. 

^  Knox  V.  Mackinnon,  13  App.  Caa. 
767. 

«  Ex  parte  Rigby,  19  Ves.  463. 

>  Neff's  Appeal,  57  Pa.  91;  Jones's 
Appeal,  8  W.  &  S.  150;  Fesmire's 
Estate,  134  Pa.  85;  Davis  v.  Har- 
man,  21  Qratt.  200.    See  Sutton  v. 


Wilders,  L.  R.  12  Eq.  373;  Adams's 
Estate,  221  Pa.  77;  American  Bond- 
ing Go.  V.  Richardson,  214  Fed. 
901. 

*  Ochiltree  v.  Wright,  1  Dev.  & 
Bat.  Eq.  336;  Ray  v.  Doughty,  4 
Blackf.  115. 

s  Bridg.  35;  2  Lead.  Gas.  Eq.  858 
(4th  Eng.  ed.). 

s  11  Ves.  Jr.  319;  2  Lead.  Gas.  Eq. 
865. 
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entitled  to  receive  the  rents.  In  Brice  v.  Stokes  ^  the  trustee 
was,  under  the  particular  circumstances  of  the  case,  made 
responsible  for  money  for  which  he  had  joined  in  a  receipt, 
although  the  amoimt  had  not  been  actually  received  by  him; 
but  the  general  rule  (which  has  since  been  acted  upon) 
was  laid  down  by  Lord  Eldon  to  be,  that  at  law,  where 
trustees  join  in  a  receipt,  prima  facie  all  are  to  be  considered 
as  having  received  the  money;  but  that  it  is  competent 
to  a  trustee,  and,  if  he  means  to  exonerate  himself  from 
that  inference,  it  is  necessary  for  him  to  show  that  the 
money  acknowledged  to  have  been  received  by  all  was  in 
fact  received  by  one,  and  the  others  joined  only  for  con- 
formity.' 

But  while  it  is  true,  as  a  general  rule,  that  a  trustee  shall 
not  be  liable  for  the  acts  or  defaults  of  his  co-trustee,  yet  any 
fraud,  or  improper  dealing,  or  gross  negligence  on  the  part 
of  a  trustee  (as,  for  example,  if  he  were  to  stand  by  and  see  a 
bireach  of  trust  committed  by  his  co-trustee),  will  render  him 
responsible.'  As  soon  as  a  trustee  is  fixed  with  knowledge 
that  a  co-trustee  is  misapplying  the  money,  a  duty  is  imposed 
upon  him  to  bring  it  back  into  the  joint  custody  of  those 
who  ought  to  take  better  care  of  it.^  And  although  a  trustee 
(according  to  the  rule  laid  down  by  Lord  Eldon  in  Brice  v. 
Stokes)  may  not  be  liable  by  joining  in  a  receipt,  yet,  if  (as 
in  that  case)  the  transaction  is  unnecessary,  and  he  permits 
his  co-trustee  to  keep  and  deal  with  the  trust  moneys  con- 


iSee  2  Lead.  Cas.  Eq.  865,  and 
notes;  Bowes  v.  Seeger,  8  W.  &  S. 
222;  Sinclair  v.  Jackson,  8  Cow.  543; 
Peter  v,  Beverly,  10  Pet.  662;  1 
How.  134;  Taylor  t;.  Benham,  5  How. 
233;  Perry  on  Trusts,  §  417. 

>  See  Kip  v.  Deniston,  4  Johns.  R. 
23.  Trustees  are  regarded  in  equity 
as  one  collective  trustee  (so  to  speak), 
and  all  must  enter  into  the  act  to  be 
done.  In  that  respect  they  differ 
from  executors.  See  Fesmire  v. 
Shannon,  143  Pa.  209,  for  an  ex- 
planation of  this  distinction. 


*See  Mucklow  v.  Fuller,  Jac.  Ch. 
198;  Booth  v.  Booth,  1  Beav.  125; 
Styles  V,  Guy,  1  MacN.  &  G.  422; 
Taylor  v,  Roberts,  3  Ala.  86;  Worth 
V,  McAden,  1  Dev.  &  Bat.  Eq.  199; 
Latrobe  v.  Tieman,  2  Md.  Ch.  474; 
Monell  V.  Monell,  5  Johns.  Ch.  283; 
Irwin's  Appeal,  35  Pa.  294;  Ducom- 
mun's  Appeal,  17  Pa.  268;  Clark  v, 
Clark,  8  Paige  Ch.  153;  Mary  Evans's 
Estote,  2  Ashm.  470;  Beatty's  Est., 
214  Pa.  449. 

*  1  Sug.  V.  &  P.  93  (8th  Am.  cd.); 
Wayman  v.  Jones,  4  Md.  Ch.  506. 
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trary  to  the  trust,  he  will  be  charged  with  any  loss  which 
may  have  occurred.^ 

Where  two  or  more  trustees  have  accepted  the  trust,  no 
one  of  them  can  escape  responsibility  by  leaving  the  dis- 
charge of  the  duties  of  the  trust  to  his  associate  or  associates. 
Each  one  must  be  vigilant;  and  no  one  can  excuse  himself 
from  responsibility  for  loss  simply  on  the  ground  that  he  left 
the  custody  of  securities  or  the  collection  of  assets  altogether 
in  charge  of  his  colleagues  in  the  trust.' 

When  a  number  of  trustees  are  appointed  they  constitute, 
so  to  speak,  but  one  trustee;  and  hence,  in  any  business  of  the 
trust,  they  must  all  concur,'  but  this  rule  does  not  apply  to 
the  case  of  public  trusts,  in  which  the  acts  of  a  majority  are 
binding.'* 


147.  Remedies  for  breach  of  trust 

When  a  breach  of  trust  has  been  conmiitted,  the  remedy 
of  the  injured  party  is  twofold,  firsts  by  holding  the  trustees 
or  (in  the  case  of  death)  their  representatives  responsible; 
and,  secondly,  by  removal  of  the  trustees. 

Trustees  who  have  committed  a  breach  of  trust ,  or  their 
representatives,  cannot  set  up  the  statute  of  limitations;  ^ 
but  the  remedy  of  the  cestais  que  trustent  may  be  barred  by 
concurrence,  acquiescence,  or  executing  a  release,  providing 
they  are  not  under  any  disability,  such  as  infancy,  coverture, 
or  the  like.* 


'  Thompson  v.  Finch,  22  Beav. 
316;  8  DcG,  M.  &  G.  560;  Mendes  v. 
Guedalla,  2  J.  <&  H.  259;  Clark  v, 
Clark,  8  Paige  Ch.  152;  Wayman  v. 
Jones,  4  Md.  Ch.  500;  Barroll  v.  For- 
man,  88  Md.  188;  Elmendorf  v,  Lan- 
sing, 4  Johns.  Ch.  562;  Ringgold  v. 
Ringgold,  1 H.  &  Gill,  11 ;  Jones's  Ap- 
peal, 8  W.  &  S.  147;  Edmonds  v, 
Crenshaw,  14  Pet.  166. 

•Stong's  Estate,  160  Pa.  13;  Ir- 
vine's Estate,  203  Pa.  606.  See,  in 
this  connection.  Dyer  v,  Riley,  51  N. 
J.  £q.   124,  ^ere  the  trustee  was 


held  not  answerable  for  a  loss;  Hill  v. 
Hill,  79  N.  J.  Eq.  543. 

•  Perry  on  Trusts,  §  411. 

« Id.  §  413. 

'  They  can  set  up  the  negligence  of 
the  cestui  que  trust  in  asserting  his 
rights.  Bright  v.  Legerton,  2  DeG., 
F.  &  J.  606.  See,  also.  Hunter  v, 
Hubbard,  26  Tex.  537;  New  Market 
t;.  Smart,  45  N.  H.  87;  Smith  v. 
Drake,  23  N.  J.  Eq.  305.  On  this 
subject  see  Sullivan  v.  Latimer,  35 
S.  C.  422;  McCartin  v.  Traphagen,  43 
N.  J.  Eq.  323. 

« 2  Lead.  Cas.  Eq.  916,  919  (4th 
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Upon  proper  cause  shown,  a  court  of  equity  will  remove 
a  trustee.*  The  court,  moreover,  has  power  to  fill  a  vacancy 
in  a  trust,  whether  occasioned  by  removal,  or  non-acceptance 
of  the  trust,  or  death,  or  resignation.  The  jurisdiction  to 
appoint  a  trustee  to  fill  a  vacancy,  however  occasioned,  is 
exercised  under  the  inherent  jurisdiction  of  the  court,  by 
bill ; '  but  both  in  England  and  in  the  United  States,  statutes 
have  been  passed  authorizing  courts  of  equity  to  give  sum- 
mary relief  in  such  cases  on  petition.  It  is  scarcely  necessary 
to  observe  that  the  court,  in  filling  the  vacancy,  cannot  vary 
the  terms  of  the  trust.' 

A  trustee  is  entitled  to  come  into  equity  for  the  purpose 
of  obtaining  the  advice  and  assistance  of  the  court  in  the 
execution  of  his  trust ;  ^  and  the  advisability  of  a  trustee  thus 
seeking  the  guidance  of  the  court  may  be  illustrated  by  the 
case  of  In  re  Brogden.^  There,  the  settlor  in  a  marriage 
settlement  covenanted  to  pay  ten  thousand  pounds  to  the 
trustees  of  the  settlement  within  five  years  after  his  decease. 
The  settlor  died,  being  then  a  member  of  a  firm  composed  of 
himself  and  his  sons.  The  five  years  expired  in  1874.  The 
trustees  forebore  to  press  for  payment.  In  1880  the  firm 
(which  had  been  continued  after  the  testator's  death)  be- 


Eng.  ed.).  This  disability  of  cover- 
ture does  not  protect  the  separate 
estate  of  a  married  woman.  Clive  v, 
Garew,  1  Johns.  <&  H.  199. 

*  Perry  on  Trusts;^ Hill  on  Truah 
tees,  298  (4th  Am.  ed.);  May  v.  May, 
167  U.  S.  310;  Allen  v.  Allen,  84  Ala. 
367;  Wilson  v,  Wilson,  145  Mass.  490; 
Watennan  v.  Alden,  144  111.  91;  Polk 
V,  Linthicum,  100  Md.  615;  Barker  v. 
Barker,  73  N.  H.  353;  Murdoch  v. 
Elliot,  77  Conn.  247. 

*  Griswold  t;.  Sackett,  21  R.  I.  206. 
'Society  of  the  Cincinnati's  Ap- 
peal, 154  Pa.  621. 

«Hill  on  Trustees,  543.  See  the 
language  of  North.  J.,  In  re  Brogden, 
38Ch.  D.556.  See,  also,  Dill  w.  Wis- 
ner,  88  N.  Y.  160;  Parsons  p.  Millar, 
189  III  107.   The  right  of  the  trustee 


to  the  advice  of  the  court  is  said  in 
that  case  to  be  the  foundation  of 
what  is  sometimes  termed  the  juris- 
diction of  the  court  to  interpret  wills. 
This  so-called  jurisdiction  to  inter- 
pret wills,  however,  is  no/  an  inde- 
pendent division  of  equitable  juris- 
diction. It  grows  out  of  several  of 
the  heads  which  are  noticed  in  this 
book,  such  as  Trusts,  Injunctions, 
Election,  Fraud,  Creditors'  Bills  and 
others. 

In  this  connection  it  may  be  ob- 
served that  a  trustee  has  no  right  to 
invoke  the  jurisdiction  of  the  court 
merely  for  the  purpose  of  passing 
upon  a  legal  title.  Knevals  v.  Flor- 
ida Cent.  &  Pen.  R.  R.  Co.,  23  U.  S. 
App.  549. 

•  38  Ch.  D.  546. 


250  trustees;  their  powers  and  duties,    [part  i. 

came  insolvent,  and  the  ten  thousand  pounds  could  not  then 
be  collected  from  it.  In  a  proceeding  against  the  trustees 
.  under  the  settlement  to  hold  them  personally  responsible. 
North,  J.,  said:  "If  he  (the  only  solvent  trustee,  the  others 
being  the  brothers  of  the  cestui  que  trust  and  members  of  the 
insolvent  firm)  had  applied  for  the  sanction  of  the  court  to 
the  course  he  contemplated,  the  court  would  have  authorized 
him  to  sue  or  to  abstain  from  suing,  as  the  case  may  be, 
and  in  either  case  he  would  personally  have  been  perfectly  safe 
whatever  the  resuU  might  have  been.'' 

148.  Trustees'  Accounts. 

A  trustee  may  have  his  accounts  investigated  by  the  court; 
and,  on  the  other  hand,  he  is  bound  to  render  proper  accounts 
when  summoned  to  do  so.  ^  And  a  trustee  who  has  committed 
a  breach  of  trust  is  liable  to  account  to  the  cestui  que  trust 
for  the  amount  of  the  trust  funds  which  have  been  misap- 
•plied,  with  interest;  or  for  the  profits  which  he  has  made. 
In  other  words,  it  is  a  cardinal  principle  in  the  management 
of  a  trust,  that  the  trustees  may  lose,  but  cannot  gain. 

^  Pearse  v.  Green,  1  J.  &  W.  135;      dered  by  a  trustee,  see  Ahl's  Appeal. 
Freeman  v.  Fairlie,  3  Meriv.  24,  42.      129  Pa.  43. 
As  to  the  effect  of  an  account  rea- 
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149.  The  law  of  Mor^ages  no  longer  peculiar  to  Equity. 

The  title  which  the  Court  of  Chancery  called  into  being 
for  the  purpose  of  preserving  the  rights  of  a  cestui  que  trust 
as  against  a  trustee  has  been  considered,  and  its  origin,  its 
mode  of  creation,  its  incidents,  and  the  duties  to  which  it 
gives  rise  have  been  discussed.  The  next  title,  originally 
recognized  solely  in  courts  of  equity,  which  requires  notice, 
is  that  which  grows  out  of  the  relation  of  mortgagor  and 
mortgagee;  and  it  will  be  desirable  to  consider  in  this  con- 
nection, not  only  the  equitable  title  itself,  but  also  a  few  of 
those  rights  and  duties  which  are  connected  with  this  re- 
lation. This  consideration,  however,  must  necessarily  be 
brief,  for  to  enter  at  large  into  a  discussion  of  all  the  points 
which  arise  out  of  the  interesting  subject  of  mortgages, 
would  be  to  go  somewhat  outside  of  the  present  jurisdiction 
of  courts  of  equity. 

The  subject  of  mortgages,  indeed,  is  one  which,  m  modem 
times,  might  justly  fall  within  the  scope  of  a  treatise  on  com- 
mon law,  rather  than  of  one  which  professes  to  deal  with  the 
extraordinary  jurisdiction  of  the  High  Court  of  Chancery; 
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because  the  rights  of  the  mortgagor  are  now  so  thoroughly 
recognized  in  courts  of  law,  that  their  former  precarious  con- 
dition has  become  a  matter  of  history  rather  than  one  of 
practical  importance.  But  this  condition  of  things  serves 
only  to  justify  the  remark  made  by  Chancellor  Kent,  that 
*'  the  case  of  mortgages  is  one  of  the  most  splendid  instances 
in  the  history  of  our  jurisprudence  of  the  triumph  of  equitable 
principles  over  technical  rules,  and  of  the  homage  which 
those  principles  have  received  by  their  adoption  in  the  courts 
of  law."  ' 

Besides,  while  in  many  states  of  the  Union  the  peculiarity 
of  the  relation  of  mortgagor  and  mortgagee  has  disappeared 
under  the  levelling  influence  of  legislative  enactments,  in 
others  it  still  remains,  while  in  all  of  the  United  States  a 
knowledge  of  the  history  of  mortgages  is  necessary  to  a  phil- 
osophical understanding  of  the  rules  by  which  they  are 
governed. 

160.  Nature  of  a  Mortgage ;  origin  of  Equity  of  Redemption. 

The  jurisdiction  of  equity  upon  the  subject  of  mortgages 
arose  principally  from  two  sources : 

First,  the  harshness  with  which  the  common  law  treated 
the  mortgagor;  and  second,  the  inadequate.relief  which  that 
system  of  jurisprudence  afforded  to  the  mortgagee. 

As  is  well  known,  a  mortgage  was  a  conveyance  of  land 
sometimes  in  fee,  and  sometimes  for  a  less  estate,  with  a  stip- 
ulation called  a  clause  of  defeasance,*  by  which  it  was  pro- 
vided that  in  case  a  certain  smn  of  money  were  paid  by  the 
feoffor  to  the  feoffee,  on  a  day  named,  the  conveyance  should 
be  void,  and  either  the  estate  should,  by  virtue  of  the  de- 
feasance, revest  in  the  feoffor,  or  he  should  be  entitled  to  call 
upon  the  feoffee  for  a  reconveyance  of  the  same.  The  person 
who  borrowed  the  money  and  conveyed  the  estate  was  called 
the  mortgagor,  and  the  other  party  to  the  contract  and  con- 
veyance was  the  mortgagee.    The  term  mortgage  is  derived 

^  4  Kent's  Com.  158.  See,  alao,  *  The  defeasance  may  be  in  a  sep- 
the  language  of  Mulkey,  J.,  in  Barrett  arate  instrument.  4  Kent's  Com. 
n  HincUey,  124  lU.  32.  41. 
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from  the  mortuum  vadium^  or  dead  pledge  of  the  civil  law; 
because  after  the  forfeiture  was  completed  by  the.  non- 
payment of  the  money,  the  estate  was  then  dead  to  the  mort- 
gagor. Mortgages  are  classed  by  Littleton  among  estates 
upon  condition.  The  fee  vested  in  the  mortgagee  from  the 
date  of  the  conveyance,  subject  to  the  condition  of  being  de- 
feated by  the  performance  of  the  stipulation  on  the  part  of 
the  mortgagor.  On  the  other  hand,  if  the  condition  was 
broken,  in  other  words,  if  the  money  was  not  paid,  the  estate 
in  the  mortgagee  then  became  absolute,  and  the  mortgagor 
lost  his  property  altogether.^ 

As  the  value  of  the  estate  conv^ed  was  very  frequently, 
if  not  always,  greater  than  the  debt  which  the  conveyance 
was  intended  to  secure,  the  strict  conmion-law  construction 
of  conditions  broken,  and  the  enforcement  of  forfeitures 
thereupon,  necessarily  occasioned  much  hardship.  If  the 
mortgagor  was  not  prepared  on  the  day  to  pay  the  amount 
due,  the  estate  became  absolute  in  the  mortagee,  and  no 
subsequent  tender  or  payment  could  operate  to  revest  the 
title  in  the  mortgagor,  or  entitle  him  to  any  relief  in  a  court 
of  law.  On  one  side  of  Westminster  Hall  he  was  entirely 
without  remedy.^  On  the  other  side,  however,  the  Ck)urt  of 
Chancery  interfered  for  his  relief.  It  was  considered  in 
equity  tliat  as  the  mortgage  was,  in  point  of  fact,  only  a 
pledge  for  a  debt,'  the  payment  of  the  debt,  together  with 
a  penalty  for  the  delay,  in  other  words,  interest,  ought  to  en- 
title the  debtor  to  have  his  property  back  again ;  that  is  to  say, 
equity  recognized  the  mortgagor's  right  to  redeem.  Hence 
arose  that  privil^e  on  the  part  of  the  mortgagor,  which 
has  been  so  long  inseparably  connected  with  mortgages, 
and  which  is  known  as  the  equity  of  redemption.  It  was  a 
right  not  recognized  at  common  law,  but  only  in  chancery, 
and  hence  was  called  an  ^'equity;"  it  was  a  right  to  buy  back 
the  land  pledged,  and  hence  wa3  termed  '^ redemption." 

>  Co.  litt.  332.  *  "  In  equity  we  look  upon  a  moct* 

*See  remarks  of   Depue,   J.,   in  ipige  ae  only  a  seourity  for  the  debt." 

Shields  v.  Lo2Eear,  34  N.  J.  Law,  406,  Van  Qelder  dc  Co.  9.  Society,  44  CM. 

dted  in  Jones  on  Mortgages,  §  9.  D.  389. 
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This  right  of  the  mortgagor  was  recognized  as  early  as  the 
reign  of  Queen  Elizabeth.^ 


161.  Nature  of  the  Equity  of  Redemption;  IL 

In  Roscarrick  v.  Barton  ^  it  was  said  that  the  equity  of 
redemption  was  a  mere  right,  as  distinguished  from  an  estate; 
but  in  the  leading  case  of  Casbome  v.  Scarfe,^  Lord  Hard- 
wicke  decided  that  it  was  an  estate,  ''for/'  said  he,  ''it  may 
be  devised,  granted,  or  entailed  with  remainders,  and  such 
entail  and  remainders  may  be  barred  by  fine  and  recovery, 
and  therefore  cannot  be  considered  as  a  mere  right  only,  but 
such  an  estate  whereof  there  may  be  a  seizin."  This  view 
of  the  equity  of  redemption  has  been  particularly  observed 
in  the  United  States,  where  a  mortgage  is  looked  upon  as  a 
mere  security  for  the  debt,  and  the  title  is  considered,  for 
most  purposes,  as  remaining  in  the  mortgagor.^  In  some 
states,  indeed,  the  mortgage  passes  no  legal  title  whatever 
to  the  mortgagee  until  foreclosure  takes  place;  ^  while  in 
others  the  common-law  doctrine  that  the  legal  title  passes  to 
the  mortgagee  is  adhered  to,  subject  (as  already  stated)  to 
the  equitable  doctrine  that  this  passage  of  the  legal  title  is 
merely  by  way  of  security  for  the  debt,  and  that  for  all  other 


1  Laogford  v.  Barnard,  Tothill,  134. 
See,  also,  Emmanuel  Coll.  v.  Evans, 
1  Ch.  Rep.  18. 

« 1  Ch.  Cas.  217. 

sAtk.  603;  2  Lead.  Gas.  Eq.  1035 
(4th  Eng.  ed.). 

<  Timms  v.  Shannon,  19  Md.  296; 
Glass  V.  Ellison,  9  N.  H.  69;  Gatlin  t;. 
Henton,  9  Wis.  476;  4  Kent's  Gom. 
160;  Wash,  on  Real  Prop.,  S§  1088  et 
acq,;  Jones  on  Mortgagees,  §§  11 
etaeq, 

•Witherell  i;.  Wiberg,  4  Sawyer, 
235;  McMillan  v.  Riohards,  9  Gal. 
409;  Fogarty  t>.  Sawyer,  17  Gal.  592; 
Mack  V.  Wetslar,  39  Gal.  247;  Harp 
V,  Galahan,  46  GaL  222;  Drake  v. 
Root,  2  Golo.  685;  Hall  t;.  Tunnell,  1 
Houst.  320;  Gooch  v,  Gerry,  3  Har. 


280;  Newbold  v.  Newbold,  1  Del.  Gh. 
310;  Vason  v.  Ball,  55  Ga.  268;  Bum- 
side  V.  Terry,  45  Ga.  621;  Jackson  v, 
Garswell,  34  Ga.  279;  Baldwin  v. 
Moroney,  173  Ind.  674;  Ghick  v.  Wil- 
letts,  2  Kans.  384;  Garuthere  v. 
Humphrey,  12  Mich.  270;  Gorham 
V,  Arnold,  22  Mich.  247;  Hyman  v, 
Kelly,  1  Nev.  179;  Whitmore  v.  Shive- 
rick,  3  Nev.  288;  Waters  v.  Stewart, 
1  Gaines  Gas.  47;  Runyan  t^.  Merse- 
reau,  11  Johns.  R.  534;  Becker  v, 
McGrea,  193  N.  Y.  423;  Wright  v. 
Henderson,  12  Tex.  43;  Walker  o. 
Johnson,  37  Tex.  127;  Mann  v.  Fal- 
con, 25  Tex.  271;  Wood  v.  Trask,  7 
Wis.  566;  Balduff  o.  Griswold,  9 
Okla.438. 
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purposes  the  mortgagor  is  regarded  as  the  owner. ^    In  some 
states  the  subject  is  r^ulated  by  statute.^ 

This  equity  of  redemption  was,  however,  limited  in  point 
of  time.  It  would  have  been  obviously  unjust  to  allow  a 
mortgagor,  or  persons  claiming  under  him,  an  unlimited 
option  to  redeem,  no  matter  how  many  years  might  have 
elapsed  since  the  date  of  forfeiture.  The  statute  of  limita- 
tions, as  to  real  estate,^  furnished  a  convenient  standard  by 
which  the  duration  of  this  right  was  to  be  measured;  and  it 
was  held  that  after  twenty  years  from  the  time  of  forfeiture 
the  mortgagor's  right  to  redeem  was  forever  gone.* 


»  Duval  V,  McLoekcy,  1  Ala.  708; 

Knox  V,  EastoD,  38  Ala.  345;  Kan- 
nady  v.  McCarron,  18  Ark.  160; 
Chamberlain  &.  Thompson,  10  Conn. 
251;  Town  of  Clinton  v.  Town  of 
WcBtbrook,  38  Conn.  9;  Carroll  v. 
Ballancc,  26  111.  9;  Jackson  t;.  Warren, 
32  111.  331;  Pollock  v.  Maiaon,  41  111. 
516;  Harper  v.  Ely,  70  111.  581;  Ware 
V.  Shentz,  190  111.  189,  193;  Bradley 
V.  Lightcap,  196  U.  S.  17;  Stewart 
V,  Barrow,  7  Bush,  368;  Blaney  v, 
Bearce,  2  Me.  132;  Brown  v.  Stewart, 
1  Md.  Ch.  87;  Sumwalt  v.  Tucker,  34 
Md.  89;  Annapolis,  etc.,  R.  R.  Co.  t;. 
Gantt,  39  Md.  115;  Ewer  v.  Hobbs,  5 
Met.  1;  Howard  v.  Robinson,  5  Cush. 
119;  Brown  v.  Cram,  1  N.  H.  169 

Shields  v.  Lozear,  34  N.  J.  Law,  496 
Harkrader  v,  Uiby,  4  Ohio  St.  602 
Allen  V.  Everly,  24  Ohio  St.  97,  114 
Simpson's  I^cssee  v.  Ammons,  1  Bin- 
ncy,  176;  Britton's  Appeal,  45  Pa. 
172;  Tryon  v.  Munson,  77  Pa.  250; 
Youngman  v.  Elmira,  etc.,  R.  R.  Co., 
()5  Pa.  278;  Waterman  v.  Matteson, 
4  R.  I.  538;  Henshaw  v.  Wells,  9 
Humph.  568;  Vance  v.  Johnson,  10 
Humph.  214;  Sexton  v,  Brecse,  135 
N.  Y.  387;  Western  Union  Tel.  Co. 
V,  Ann  Arbor  R.  R.  Co.,  90  Fed. 
379;  Hall  v.  Tunnell,  1  Houst. 
320;  Cooch  v.  Gerry,  3  Har.  280; 
Newbold  v.  Newbold,  1  Del.  Ch.  310; 


Hill    V,    Robertson,    24    Miss.    368; 

Buckley  v,  Daley,  45  Miss.  338;  Buck 
V.  Payne,  52  Miss.  271;  Johnson  v. 
Houston,  47  Mo.  227;  Woods  v.  Hil- 
derbrand,  46  Mo.  284;  Pease  v.  Pilot 
Knob  Iron  Co.,  49  Mo.  124;  Crahan 
V,  Town  of  Chittenden,  82  Vt.  410; 
In  re  Buchner,  202  Fed.  987;  Gray 
V,  McClellan,  214  Mass.  96;  Watson 
V,  Ins.  Co.,  159  N.  C.  640;  Allen  Co. 
V.  Emcrton,  108  Me.  224. 

^  See  Jones  on  Mortgages,  §{  172 
etseq. 

» 21  Jac.  1,  c.  16. 

«  Anno.,  3  Atk.  313;  Philips  v.  Sin- 
clair, 20  Me.  269;  Demarest  v.  Wyn- 
koop,  3  Johns.  Ch.  129;  Gates  v, 
Jacob,  1  B.  Mon.  308;  Ayres  v.  Waitc, 

10  Cush.  72;  Shew  v.  Bank  of  Pitt»- 
burg,  16  How.  571;  Bates  v.  Conrow, 

11  N.  J.  Eq.  137;  Cook  v.  Finkler, 
9  Mich.  131;  Gunn  v,  Brantley,  21 

Ala.  633;  Hallesy  v.  Jackson,  66  111. 
139;  McNair  v.  Lot,  34  Mo.  285; 
Montgomery  v.  Chadwick,  7  Mo.  114; 
Crawford  v.  Taylor,  42  Mo.  260;  Ro- 
gan  V.  Walker,  1  Wis.  527;  Knowl- 
ton  t;.  Walker,  13  Wis.  264;  Bailey  v. 
Carter,  7  Ired.  Eq.  282;  Randall  v. 
Bradley,  65  Me.  43;  Hoffman  v.  Har- 
rington, 33  Mich.  392;  Hall  9. 
Denckla,  28  Ark.  506;  2  Sug.  V.  A 
P.  109  (8th  Am.  ed.). 
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By  analogy  to  the  exceptions  in  the  statute,  ten  years 
additional  were  allowed  after  the  removal  of  the  impediments 
of  infancy,  coverture,  imprisonment,  or  absence  beyond  the 
seas.^ 

This  equity  of  redemption  existed  not  only  in  favor  of  the 
mortgagor,  but  also  of  other  parties  claiming  under  him. 
Thus  the  heir,  the  devisee,  or  the  alienee  (even  though  a 
volunteer)  of  the  mortgagor,*  may  redeem.'  So,  also,  may 
a  subsequent  mortgagee,*  a  judgment-crcKiitor,^  or  the 
crown,  or  the  lord  of  the  fee,  on  forfeiture.*  A  tenant  for 
life  or  for  years,^  a  remainderman,  a  reversioner,  a  tenant  by 
the  curtesy  or  by  devise,  and  a  jointress  may  all  redeem;® 
and,  in  general,  it  may  be  said  that  this  right  exists  in  favor 
of  any  one  who  has  an  interest  in  the  land,  and  would  be  a 
loser  by  foreclosure.*  But  where  a  party  is  not  affected  by 
the  mortgage,  there  is  no  occasion  for  redeeming,  and  he  is 
not  allowed  to  do  so.^® 


^  1  Lead.  Gas.  Eq.  1065  (4th  Eng. 
ed.). 

'  Qr  an  alienee  whose  interest  ex- 
tends only  to  part  of  the  equity  of 
redemption  which  originally  resided 
in  the  mortgagor.  Rothschild  t;.  Bay 
City  Lumber  Ck).,  139  Ala.  571. 

>  Pym  V.  Bowreman,  3  Swanst.  241, 
n.;  Lloyd  ».  Wait,  1  Ph.  61;  Lewis  o. 
Nangle,  2  Ves.  Sr.  431;  Rand  v. 
Cartright,  1  Ch.  Ca.  59.  See  Beach 
V,  Shaw,  57  111.  17;  Smith  v.  Man- 
ning's Ex'r,  9  Mass.  422;  Beach  v, 
Cooke,  28  N.  Y.  508. 

<Fell  V.  Brown,  2  Bro.  Ch.  276; 
Bigelow   V,    Willson,    1    Pick.    493; 

Haines  v.  Beach,  3  Johns.  Ch.  461; 
Scott  V.  Henry,  13  Ark.  112;  Kim- 
mell  V.  Willard,  1  Doug.  (Mich.)  217; 
Hill  V.  White,  Saxt.  435;  Wiley  v. 
Ewing,  47  Ala.  418;  Beach  f^  Shaw, 
57  III.  17;  Hogden  ».  Guttery,  58  111. 
431 ;  Manning  v.  Markel,  19  la.  103. 
*  Stonehewer  v.  Thompson,  2  Atk. 
440;  Mildred  w.  Austin,  L.  R.  8  Eq. 
220;  Hitt  v.  Holliday,  2  Litt.  332; 


Dabney  v.  Green,  4  Hen.  &  Munf. 
101;  Niagara  Bank  v.  Rosevelt,  9 
Cow.  409. 

« Att.-Gen.  v.  Crofts,  4  Bro.  P.  C. 
136;  Downe  v.  Morris,  3  Hare,  394. 

'  Tarn  ».  Turner,  39  Ch.  D.  456. 

8  Ravald  v.  Russell,  1  You.  9;  Raf- 
fety  V,  King,  1  Keen,  618;  Aynsly  v. 
Reed,  1  Dick.  249;  Palmes  t;.  Danby, 
Prec.  Ch.  137;  Jones  v.  Meredith, 
Bunb.  347;  Howard  v,  Harris,  1  Vem. 
33;  Lamson  v,  Drake,  105  Mass.  504; 
Opdyke  v,  Bartles,  11  N.  J.  Eq.  133;. 
McArthur  v.  Franklin,  16  Ohio.  St. 
193;  Denton  v,  Nanny,  8  Barb.  618; 

Henry's  Case,  4  Cush.  257;  Davis  ». 
Wetherill,  13  Allen,  60. 

»  Pearce  v,  Morris,  L.  R.  5  Ch.  229; 
Tarn  v.  Turner,  39  Ch.  D.  456-462; 
Bogut  V.  Cobura,  27  Barb.  330; 
Scott  V.  Henry,  13  Ark.  112;  Piatt  v. 
Square,  12  Met.  494;  Famum  v.  Met- 
calf,  8  Cush.  46;  Hannah  v,  Vensel, 
19  Idaho,  796. 

10  Moore  p.  Beason,  44  N.  H.  215; 
Brewer  v.  Hyndman,  18  N.  H.  9; 


CH.   VII.]  MORTGAGES.  257 

And  this  right  may,  of  course,  be  exercised  not  only  against 
the  mortgagee,  but  against  any  person  claiming  under  him. 

162.  Nature  of  Mortgagor's  title  in  England;  in  the  United 
States. 

The  nature  of  the  mortgagor's  title  has  been  the  subject 
of  some  discussion  both  in  England  and  in  the  United  States. 
In  the  case  of  a  mortgage  there  was  an  equitable  title  given 
by  the  Court  of  Chancery  distinct  from  the  co-existing  legal 
title;  and  in  this  respect,  therefore,  the  relation  of  mortgagor 
and  mortgagee  resembled  that  of  trustee  and  cestui  que 
trust;  but  while  the  two  relations  had  this  characteristic  in 
common,  they  were  by  no  means  identical.^  It  has  been 
truly  said  that  the  relation  of  mortgagor  and  mortgagee  is 
cone  which  is  perfectly  anomalous  and  sui  generis;  ^  and  that 
while  the  relations  of  vendor  and  purchaser,  of  principal  and 
bailiff,  of  landlord  and  tenant,  of  debtor  and  creditor,  and 
of  trustee  and  cestui  que  trusty^  have  been  used  to  describe 
the  relation  of  mortgagor  and  mortgagee,  yet  by  the  names 
of  mortgagor  and  mortgagee  alone  can  that  relation  be 
properly  characterized. 

It  had  been  decided  in  England  that  the  equity  of  redemp- 
tion of  an  estate  in  fee-simple,  prior  to  the  statute  of  3  &  4 
Will.  TV.,  c.  104,  was  an  equitable  and  not  a  legal  asset;  ^ 
but  this  did  not  necessarily  determine  the  equitable  nature 
of  the  estate  itself;  for  it  was  pointed  out  by  Vice-Chancellor 
Kindersley,  in  Cook  v.  Gregson,^  that  the  term  equitable 
assets  referred  not  to  the  nature  of  the  property  m  the  hands 
of  the  executor,  but  to  the  remedy  by  which  the  assets  could 
be  reached  by  the  creditors  of  the  decedent.  And  it  was  de- 
Smith  V.  Austin,  9  Mich.  4d5;  Boar-  Wilson,  32  111.  617;  Rogers  v.  Meyers, 
man  v.  Catlett,  21  Miss.  149;  Purvis  68  111.  92. 
0.  Brown,  4  Ired.  Bq.  413.  See  fur-  >  1  Spenoe  Eq.  432. 
ther  upon  the  subjeot,  Venderhaise  *  Gholmondeley  v.  Clinton,  2  Jac. 
V.  Hugues,  2  Beas.  410;  BaUaid  v.  A  W.  182,  183. 
Jones,  6  Humph.  466;  Meehan  v.  '  >  Canley  v,  Sutton,  150  N.  C.  327. 
Forrester,  52  N.  Y.  277;  Whittiok  « It  is  now  made  a  legal  asset  by 
«.  Kane,  1  Paige  Ch.  202;  Dunlap  v.  ^  that  statute. 


»  3  Drewry,  647. 
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cided,  in  that  case,*  that  the  equity  of  redemption  of  a  sum 
of  money  charged  on  land  was  legal  assets  in  the  hands  of  the 
executor — ^for  he  could  recover  it  merely  virtube  officii  as 
executor,  which  was  said  to  be  the  test. 

But  that  the  estate  of  the  mortgagor  is  to  be  regarded  in 
England  as  an  equitable  and  not  a  legal  title,  is  evident  from 
the  circumstance  that  a  second  mortga^  of  the  same  estate 
is  always  considered  as  the  transfer  of  an  equitable  and  not 
of  a  legal  title,  and  therefore  is  to  be  subject  to  the  rules  by 
which  the  assignments  of  equitable  interests  are  governed.* 

In  the  United  States,  however,  the  nature  of  the  mort- 
gagor's interest  is  of  a  legal  rather  than  an  equitable  char- 
acter, at  all  events  so  far  as  regards  third  persons.  The 
mortgagor  may  bring  an  action  at  law  to  recover  the  land; 
his  estate  is  liable  to  dower,  and  may  be  taken  in  execution 
for  his  debts.' 

But  as  between  the  mortgagor  and  mortgagee  the  legal 
title  passes  by  the  mortgage  and  the  mortgagee  has  a  right 
to  recover  in  ejectment.*  This  is  the  English  rule,  and  the 
same  doctrine  has  been  adopted  in  many  of  the  United 
States.  In  others,  however,  the  mortgage  is  considered  as 
creating  a  lien  merely,  and  giving  no  title  upon  which  an 
ejectment  can  be  sustained.^ 

^  3  Drewry,  547.  S.  Car.  642;  Jackson  v.  Lodge,  36 

'See   post,  Chap.  VIII.,   AssigD-  Cal.  28;  Buckley  v,  Daley,  45  Miss, 

ments.     Notes   to  Thornbrough  t;.  338;  White  v.  Rittenmyer,  30  la.  268; 

Baker,  2  Lead.  Cas.  Eq.  ^1030  (4th  Gorham  v.  Arnold,  22  Mich.  250;  2 

Eng.  ed.);  and  to  Marsh  v.  Lee,  1  Wash,  on  Real  Prop.  155;  Stewart  v. 

Lead.  Cas.  Eq.  611.  Scott,  54  Ark.  187. 

'  American  note  to  Thornbrough  v.  *  Unless  it  appears  by  a  stipulation 
Baker,  2  Lead.  Cas.  Eq.  2007,  2008;  in  the  mortgage  or  otherwise  that  it  is 
Brobst  V,  Brock,  10  Wall.  529;  Hutch-  the  intention  of  the  parties  that  the 
ins  V,  King,  1  Wall.  58;  Wilkins  v,  mortgagor  should  remain  in  posses- 
French,  20  Me.  Ill;  Jackson  v.  Wil-  sion.  Youngman  v,  Elmiia  Railroad 
lard,  4  Johns.  R.  41;  Hitchcock  v,  Co.,  65  Pa.  285;  Soper  v.  Guernsey,  71 
Harrington,  6  Johns.  R.  295;  Ellison  Pa.  224;  Wales  v.  Mellen,  1  Gray,  512; 
V,  Daniels,  11  N.  H.  2^4;  Norwich  v.  As  to  the  rights  of  the  assignee  of  a 
Hubbard,  22  Conn.  587;  Carpenter  v.  mortgage,  see  Cottrell  v.  Adams,  2 
Bowen,  42  Miss.  28;  Woods  v.  Hilder-  Bissell,  350;  Kibbe  v.  Dunn,  5  Bissell, 
brand,  46  Mo.  284;  Hale  v.  Home,  233;  Ladd  v.  Ladd,  252  111.  43. 
21  Gratt.  321;  Williams  v.  Beard,  1  "  2  Wash,  on  Real  Prop.  100.  See, 
S.  C.  (N.  8.)  324;  Heath  v.  Haile,  45  also,  Hogsett  v.  Ellis,  17  Mich.  351; 
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Both  in  England  and  in  this  country  the  interest  of  the 
mortgagee  is  considered  as  personal  property,  and  goes  to  the 
executor  and  not  to  the  heir.^ 


163.  Once  a  mortgagei  always  a  mortgage. 

The  equity  of  redemption  would  have  rested  ui)on  a  very 
slender  and  precarious  foundation,  if  it  could  have  been 
waived,  surrendered,  or  bargained  away  by  the  mortgagor 
at  the  time  of  the  creation  of  the  mortgage;  because  the  same 
necessity  which  drove  him  into  the  position  of  borrower, 
would  also  have  inevitably  compelled  him  to  submit  to  any 
terms  or  stipulations,  however  harsh,  which  the  lender  of 
the  money  chose  to  insist  upon.  The  right  to  redeem  would 
therefore  have  been  given  up,  in  favor  of  the  mortgagee, 
and  thus  have  been  rendered  of  little  practical  value,  if 
equity  had  not  again  interfered  for  the  protection  of  the 
debtor.  It  was,  consequently,  at  an  early  date  determined, 
and  it  is  a  settled  and  fundamental  doctrine  in  the  law  of 
mortgages,  that  the  mortgagor  cannot  by  any  stipulation  or 
agreement  made  in  the  mortgage  instrument,  or  at  the  date 
of  its  execution,  waive  or  surrender  his  right  to  redeem  within 
the  twenty  years.*  No  matter  how  rigidly  he  may  attempt 
to  bind  himself,  and  no  matter  how  stringent  may  be  the 
contract  by  which  the  equity  of  redemption  is  to  be  given  up, 


Mann  v.  Falcon,  25  Tex.  271;  Fox  v, 
Wharton,  5  Del.  Ch.  200;  Jones  v. 
Jenkins,  83  Ky.  391;  Jordan  t;.  Sayre, 
29  Fla.  100;  Cullen  v.  Minn.  Loan  & 
Trust  Co.,  00  Minn.  6;  Marx  v.  La 
Rocque,  27  Oreg.  45;  Barber  v. 
Crowell,  55  Neb.  571;  Morrill  v.  Skin- 
ner, 57  Neb.  164;  McGloiy  v.  Ricks, 
11  N.  Dak.  38;  Gillett  v.  Romig,  17 
Okla.  324;  Gerhardt  v.  Ellis,  134  Wis. 
191. 

» Trimm  v.  Marsh,  54  N.  Y.  623; 
Thombrough  v.  Baker,  1  Ch.  Ca.  283; 
2  Lead.  Cas.  Eq.  1053.  A  convey* 
anoe  of  the  mortgaged  premises  by 
the  mortgagee,  without  assigning  the 
debt,  passes  no  estate.    Johnson  v. 


Comett,  29  Ind.  59;  Hubbard  v, 
Harrison,  38  Ind.  341;  4  Kent's  Com. 
194.  The  interest  of  the  mortgagee 
is  a  chose  in  action  within  the  mean- 
ing of  the  Judiciary  Act.  Hill  v. 
Winne,  1  Bissell,  277;  Sheldon  t^. 
Sill,  8  How.  441;  Smith  v,  Kemochen, 
7  How.  198. 

•  Howard  v.  Harris,  1  Vem.  190  (2 
Lead.  Cas.  Eq.  869),  decided  in  1683. 
See,  also.  East  India  Co.  v,  Atkyns, 
Com.  Rep.  349;  Jason  v.  Eyres,  2 
Ch.  Ca.  33;  Spurgeon  v.  Collier,  1 
Eden,  55;  Goodman  v.  Gierson,  2 
Ball  &  B.  278;  Cowdry  v.  Day,  1 
Giff.  315;  Moon^  o.  Byrne,  163 
N.  Y.  86. 
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and  the  estate  is  to  became  absolutely  the  property  of  the 
mcMTtgc^ee  in  the  event  of  a  forfeiture^  a  Court  of  Chancery 
will  utterly  disregard  any  such  agreement,  and  will  hold  the 
mortgagor  still  capable  of  exercising  this  inalienable  right 
of  redeeming  his  property  upon  payment  of  the  principal 
and  interest  of  the  mortgage-debt. 

So  deeply  rooted  is  this  doctrine,  that  it  has  taken  the 
shape  of  a  maxim ;  and  the  immutable  character  of  the  mort- 
gagor's right  is  expressed  in  the  emphatic  phrase,  ''once  a 
mortgage,  always  a  mortgage."  ^  A  man  may,  of  course,  sell 
his  equity  of  redemption  the  day  after  the  mortgage  is 
created,  if  he  chooses  so  to  do; '  but  he  cannot,  by  any 
form  of  language,  part  with*  it  in  favor  of  the  mortgagee  at 
the  instant  of  the  creation  of  the  mortgage; '  nor  can  he 


'^  See  Newoomb  v,  Bonham,  1  Vein. 
7;  Price  o.  Perrie,  2  Fteem.  258;  Wil- 
lett  0.  Winnell,  1  Vera.  488;  Bowen  v. 
Edwards,  1  Rep.  in  Ch.  522;  Mar- 
quess of  Northampton  o.  Pollock,  45 
Ch.  D.  215;  Salt  v,  MarquiB  of  North- 
ampton, [1892]  App.  Cas.  1;  Rice  p. 
Noakes  &  Co.,  [1900]  1  Ch.  213;  on 
appeal,  [1900]  2  Ch.  445;  in  the  House 
of  Lotdfl,  ri902]  A.  C.  24;  Mooney  v. 
Byrne,  l^fi  N.  Y.  86;  Jarrah  Timber 
&  Wood  'Paving  Corp.  o.  Samuel, 
[19021,  2  Ch.  479;  affd.,  [1904]  A.  C. 
323*  Frudevaux  v.  Jordon,  64  W.  Vir. 
388'  Day  v.  Davis,  101  Md.  259. 

>TruU  V.  Skinner,  17  Pick.  213; 
9tmsen  v.  Hay,  2  Edw.  Ch.  535; 
Wynkoop  v.  Cowing,  21  111.  570; 
Hicks  V.  Hicks,  5G.A3.  75;  Watson 
V.  Edwards,  105  Cal.  70;  Lisle  v. 
Reeve,  [1902]  1  Ch.  71.  Although 
such  a  transaction  is  closely  scruti- 
nized in  equity,  and  its  fairness  must 
distinctly  appear.  Holridge  v,  Gillee- 
pie,  2  Jdms.  Ch.  34;  Russdl  v.  South- 
ard, 12  How.  154;  Villa  v.  Rodrigues, 
12  Wall.  323;  Lisk^  v.  Snyder,  56 
W.  Va.  610;  Webb  v.  Rorke,  2  Sch. 
&  Lef .  673.  See,  also,  Brown  v,  Gaff- 
ney»  28  IQ.  150;  Baugher  o.  Merry- 


man,  32  Md.  185;  Dougherty  v.  Mc- 
Colgan,  6  Gill  ft  J.  275;  Miller  v. 
Green,  37  111.  App.  631;  Moeller  o. 
Moore,  80  Wis.  434,  and  Hall  v.  Lewis, 
118  N.  Car.  509,  where  it  was  held 
that  the  purchase  of  the  mortgagor's 
equity  by  the  mortgagee  is  pre- 
mtmed  to  be  fraudulent.  S«l  quare. 
Walker  v.  Farmers'  Bank,  6  Del. 
Ch.  81;  Greenlaw  v.  Bank,  106  Me. 
205. 

'  Johnson  o.  Gray,  16  S.  &  R.  365; 
C9ark  o.  Henry,  2  Cow.  324;  Stover  v. 
Bounds,  1  Ohio  St.  107;  Pritchard  v. 
Elton,  38  Conn.  434;  McNess  v,  Swar 
ney,  50  Mo.  391;  Skinner  v.  MiUer,  5 
Little,  84;  Heister  v.  Madeira,  3  W.  & 
S.  388;  Wilson  v.  Drunuite,  21  Mo. 
325;  Rogan  v.  Walker,  1  Wis.  527; 
Henry  9.  Clark,  7  Johns.  Ch.  40;  s.  c. 
2  Cow.  324;  Jaques  v.  Weeks,  2  Watts, 
261,  277;  Woods  v,  Wallace,  22  Pa. 
171;  Robinson  v,  Farelly,  16  Ala. 
472;  Venderhaise  v.  Hugues,  2  Bcas. 
410;  Pieroe  o.  Robinson,  13  Cal.  125; 
Rankin  v.  Mortimere,  7  Watts,  372; 
Clark  V.  Condit,  18  N.  J.  Eq.  358; 
Jackson  o.  Lynch,  129  111.  72.  See 
Glendenning  v.  Johnston,  33  Wis. 
347,  for  an  exceptional  case.    Notes 
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convey  it  to  the  mortgagee  without  consideration.^  Where 
there  is  no  consideration  for  such  conveyance  ''the  transfer 
was  of  no  effect,  and  the  equity  remained  in  the  mortgagor."^ 
The  propositions  stated  in  the  preceding  sentence  were 
considered,  in  England,  in  lisle  v.  Reeve,  decided  by  the 
Court  of  Appeal  in  1901.'  In  that  case  it  appeared  that 
subsequent  to  the  date  of  the  mortgage,  an  agreement  was 
entered  into  between  the  parties  whereby  the  mortgagee  was 
to  have  (in  substance)  an  option  to  purchase  a  moiety  of  the 
mortgaged  property  at  a  price  equal  to  the  loan.  At  the 
date  of  this  subsequent  agreement  the  debt  had  not  matured 
and  the  legal  ri^t  to  redeem  consequently  still  existed. 
During  the  currency  of  the  option  the  mortgagee  (plaintiff) 
elected  to  exercise  it,  but  the  mortgagor  (defendant)  refused 
to  convey.  The  mortgagee  then  brought  this  action  for 
specific  performance.  The  Lords  Justices  of  Appeal  held 
(differing  from  the  reasons  of  the  court  below,  although 
affirmmg  the  judgment)  that  if  the  mortgage  and  the  sub- 
sequent agreement  were  to  be  regarded  as  one  transaction, 
the  contract  might  have  been  objectionable  as  containing  a 
provision  which  clogged  the  equity  of  redemption;  but  that 
inasmuch  as  the  option  to  buy  was  given  afler  the  execution 
of  the  mortgage,  there  was  nothing  to  prevent  the  enforce- 
ment, in  equity,  of  such  a  stipulation.  The  case  is  also 
interesting  and  instructive  because  although  the  court  below 
had  expressed  the  view  that  an  equity  of  redemption  did 
not  exist,  in  any  case,  in  which  there  had  not  been  a  previous 
legal  right  to  redeem,  and  that  where  no  such  legal  right  had 
existed,  or  had  been  put  an  end  to  during  its  currency  by 
the  satisfaction  of  a  condition,  there  was  no  room  for  the 
application  of  the  maxim  ''once  a  mortgage  always  a 
mortgage,"  yet  this  opinion  was  repudiated  by  the  Court 

to  Thornbrough  v.  Baker,  9Upra;  2  gage  and  will  permit  the  mortgagor 

Wash.  Real  Prop.  67.  to  redeem.    Noble  v.  Graham,  140 

>  If  a  mortgagee  uses  the  power  Ala.  413. 

his  mortgage  has  given  him  to  ob-  *  Per  Taft,  C.  J.,  in  United  States 

tain  the  equity  of  redemption  for  v,  Flint  Ry.  Co.,  95  Fed.  558;  Wagg 

less  than  its  value,  a  court  of  equity  v,  Herbert,  215  U.  S.  551. 

will  hold  such  transaction  a  mort-  '  Lisle  v.  Reeve,  [1902]  1  Ch.  64, 71. 
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of  Appeal  and  the  decision  put  upon  the  ground  ah'eady 
stated. 

Moreover,  equity  does  not  allow  the  privileges  of  a  mort- 
gagor to  be  clogged  by  any  stipulations  which  are  incon- 
sistent with  his  character  as  mortgagor.  It  was  said  by  an 
English  judge  many  years  ago  that  ''a  man  shall  not  have 
interest  for  his  money  and  a  collateral  advantage,  besides, 
for  the  loan  of  it,  or  clog  the  redemption  with  any  by- 
agreement;"  ^  and  this  rule  has  always  been  approved  and 
acted  on.*  Thus,  agreements  that  if  interest  is  not  paid  at 
the  end  of  the  year  it  is  to  be  converted  into  principal;  * 
that  a  commission,  or  a  bonus,  would  be  paid  in  case  the 
mortgage  should  be  paid  off;  *  that  the  mortgagee  shall  be 
receiver  of  the  rents  with  a  commission,'^  and  the  like,  have 
been  held  invalid.*  In  Noakes  &  Co.,  Ltd.,  t;.  Rice,^  a  mort- 
gagor was  held  entitled  to  redeem  the  mortgaged  premises 
free  and  discharged  of  a  covenant  in  the  mortgage  not  to 
sell  malt  liquors  except  those  purchased  from  the  mort- 
gagee; and  Lord  Alverstone,  M.  R.,  fully  approved  the  rule 
in  Jennings  v.  Ward  and  distinguished  Santley  v.  Wilde.* 


164.  Distinction  between  mortgages  and  conditional  sales. 

The  care  which  equity  takes  to  call  into  being  and  pre- 
serve the  right  of  redemption  is  shown  in  the  tendency  which 
exists  in  Courts  of  Chancery  (and  in  courts  of  law  where 


*  Jennings  v.  Ward,  2  Vem.  520. 

'James  v.  Kerr,  40  Ch.  D.  459; 
Marquess  of  Northampton  v.  Pollock, 
45  Ch.  D.  215;  Santley  v.  Wilde,  [1899] 
1  Ch.  747;  Noakes  &  Co.,  Ltd.,  v. 
Rice,  11902]  A.  C.  24;  Bradley  r. 
Carritt,  [1903]  A.  C.  253.  See  Macau- 
ley  V.  Smith,  132  N.  Y.  524;  British 
So.  Africa  Co.  v,  De  Beers  Mines 
(1910),  1  Ch.  354;  British  So.  Africa 
Co.  V.  De  Beers  Mines  (1910),  2  Ch. 
502;  Reversed — De  Beers  Mines  v. 
South  Africa  Co.  (1912),  A.  C.  52; 
Fairclough  v.  Swan  Co.  (1912),  A.  C. 
565;  Krc^linger  v.  New  Patagonia  Co. 
(1914),  A.  C.  25. 


*Qiambers  v,  Goldwin,  9  Ves. 
271. 

^  Chappie  V.  Mahon,  5  Ir.  Eq.  225; 
James  v,  Kerr,  40  Ch.  D.  459.  Sec 
Potter  V.  Edwards,  26  L.  J.  Ch.  468, 
and  Mainland  v.  Upjohn,  41  Ch.  D. 
140,  for  exceptional  cases  the  other 
way;  also,  Broad  v,  Selfe,  11  W.  li. 
1036. 

*  Chappie  t^.  Mahon,  5  Ir.  Eq. 
225. 

*Note  to  Thornbrough  v.  Baker, 

Ut8Up, 

'  11902]  A.  C.  24. 
8  [1899]  2  Ch.  474. 
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equitable  doctrines  are  recognized)  to  construe  alleged  con- 
ditional sales  to  be,  in  fact,  mortgages.  A  sale  coupled  with 
a  stipulation  or  condition  that  the  vendor  shall  be  at  liberty 
to  buy  back  the  property  within  a  certain  time,  is  not  for- 
bidden by  law,  and  when  such  a  contract  is  made  the  parties 
must  abide  by  it,  and  the  original  vendor  has  no  right  to  insist 
upon  a  resale  to  himself  at  any  day  after  the  stipulated  time.^ 
But  when  the  transaction  is  in  substance  a  security  for  a  debt, 
and  when  there  is  sufficient  evidence  to  show  that  that  was 
the  real  intention  of  the  parties,  it  is  obvious  that  the  nature 
of  the  contract  is  that  of  a  mortgage,  and  not  of  a  sale  with 
the  privilege  of  buying  back.*  The  mere  fact,  therefore, 
that  the  transaction  has  assumed  the  shape  of  a  conditional 
sale  will  not  be  allowed  to  alter  the  rights  of  the  parties,  or 
deprive  the  party  who  is  in  fact,  though  perhaps  not  in  name, 
a  mortgagor,  of  his  equity  of  redemption.  The  difficulty  in 
most  cases  is  to  ascertain  what  the  actual  nature  of  the 
transaction  was  intended  by  the  parties  to  be.  Each  case 
must,  of  course,  to  a  great  extent,  depend  upon  the  circum- 
stances peculiar  to  itself:  but  there  are  certain  indicia  of  in- 
tention which  frequently  occur,  and  which  when  they  do 
exist  are  always  looked  to.  Among  these  are  the  sufficiency 
or  insuflBciency  of  the  price  paid;  whether  or  not  existing 
securities  or  evidences  of  indebtedness  were  given  up  or  can- 
celled; whether  there  was  any  obligation  to  repay  the 
purchase-money;  and  whether  the  grantee  entered  into 
immediate  possession  of  the  premises.  ' 


>  See  Buse  v.  Page,  32  Minn.  111. 
Where  there  is  simply  a  deed  with  a 
bond  for  reconveyance  in  payment  of 
a  certain  sum,  the  transaction  will  be 
ocHisidercd  prima  fade  a  conditional 
sale,  not  a  mortgage.  Id.;  Sullivan 
V,  Woods,  5  Ariz.  196;  Fabrique  v. 
Mining  Co.,  69  Kan.  733. 

'See  Danzeisen's  Appeal,  73  Pa. 
65;  Huoncker  t^.  Merkey,  102  Pa.  465; 
Mclntier  v,  Shaw,  6  Allen,  83;  Sweet 
V.  Parker,  22  N.  J.  Eq.  453;  Clark  v, 
Lyon,  46  Ga.  202;  Wilson  v,  Patrick, 


34  la.  362;  Bigler  v.  Jack,  114  la. 
667;  Moore  v.  Wade,  8  Kan.  381; 
Hunter  v.  Hatch,  45  III.  178;  Church 
V,  Cole,  36  Ind.  35;  Davis  v.  Clay,  2 
Mo.  161;  Phcenix  v.  Gardner,  13 
Minn.  430;  Yates  v.  Yates,  21  Wis. 
473;  Cotterell  v.  Long,  20  Ohio,  464; 
Bennett  v.  Union  Bank,  5  Humph. 
612. 

*  See  note  to  the  case  of  Haines 
V.  Thompson,  11  Am.  Law.  R^. 
(n.  b.)  680;  70  Pa.  434.  See,  also, 
Bridges  v,  Linder,  60  la.  190;  Vincent 
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Whatever  difficulty  there  may  be  in  determining  the  na- 
ture of  any  particular  transaction,  two  general  rules  seem  to 
be  established  by  the  authorities:  first,  that  if  the  agreement 
is  in  substance  a  mortgage,  its  form  cannot  deprive  the 
debtor  of  his  equity  of  redemption;  ^  and  secondly,  that  courts 
will  lean  very  strongly  towards  construing  the  agreement  to 
be  a  mortgage  rather  than  a  conditional  sale.^ 

Where,  however,  it  plainly  appears  that  a  conditional  sale 
was  intended,  the  parties  will  be  held  to  their  bargain.' 


166.  Absolute  deed  may  be  shown  to  be  a  mortgage. 

In  favor  of  the  equity  of  redemption  a  Court  of  Chancery 
will  allow  a  deed,  absolute  on  its  face,  to  be  shown  to  be  a 
mortgage.  This  principle  is  recognized  in  nearly  all,  if  not 
all,  the  states  of  the  Union  (except,  of  course,  in  those  in 
which  the  law  has  been  changed  by  statute),^  and  is  settled 


V,  Walker,  86  Ala.  333;  Rose  v. 
Gandy,  137  Ala.  320;  Franklin  v. 
Ayre,  22  Fla.  654;  Wolfe  v.  McMillan, 
117  Ind.  587;  Fisher  v.  Green,  142 
in.  80;  Phillips  v,  Jackson,  240  Mo. 
310. 

^Banning  v.  Sabin,  51  Minn. 
132. 

'Cornell  V,  Hall,  22  Mich.  377; 
Watkins  v,  Gregory,  6  Blackf.  113; 
Peterson  r.  Clark,  15  Johns.  205; 
Rice  V,  Rice,  4  Pick.  349;  Hughes  v. 
SheafT,  19  la.  342;  Wilson  v.  Patrick, 
34  la.  370;  Wcathersly  v.  Weathersly, 
40  Miss.  469;  Wing  v.  Cooper,  37  Vt. 
179.  See,  also,  Kerr  v.  Gllmore,  6 
Watts,  405;  Heister  v,  Madeira,  3 
W.  &  S.  384;  Ruffier  v.  Womack,  30 
Tex.  332;  Robinson  v.  WiUoughby, 
65  N.  C.  520;  Carpenter  v.  Snelling,  97 
Mass.  452;  Flagg  v.  Mann,  2  Sumn. 
486;  Colwell  v.  Woods,  3  Watts, 
188;  Kunkle  v,  Wolfersbeiger,  6 
Watts,  126;  Rankin  v,  Mortimere,  7 
Watts,  372;  Todd  v.  Campbell,  32  Pa. 
250;  Kellum  tr.  Smith,  33  Pa.  158; 
Houser  o.  Lamont,  55  Pa.  311;  Halo 
V.  Schick,  57  Pa.  319;  Spering's  Ap- 


peal, 60  Pa.  199;  McClurkan  v. 
Thompson,  67  Pa.  305;  Sweetxer's 
Appeal,  71  Pa.  264.  See,  also,  Payne 
V.  Patterson,  77  Pa.  134,  for  a  case 
which  is  to  be  distinguished  from  the 
above.  Notes  to  Thombrough  v. 
Baker,  2  Lead.  Gas.  Eq.  1046  (4th 
Am.  ed.);  2  Wash,  on  Real  Prop.  62, 
64;  King  v.  Greves,  42  Mo.  App.  168; 
Kahau  v.  Booth,  10  Hawaii,  332. 

'Conway's  Ex'rs  v.  Alexander,  7 
Cranch,  218;  Haines  v,  Thompson,  70 
Pa.  434;  Pearson  t;.  Seay,  35  Ala. 
612.  See,  also,  Pitts  v.  Cable,  44 
HI.  103;  Carr  v.  Rising,  62  111.  14; 
Turner  v.  Kerr,  44  Mo.  429;  Cornell 
V.  Hall,  22  Mich.  377;  Henley  v. 
Houghtaling,  41  Cal.  22;  Hanford 
V,  Blessing,  80  111.  188;  Kunert  v. 
Strong,  103  Wis.  70;  Keou«^  ir. 
Meyers,  43  La.  Ann.  952. 

*  See,  in  Pennsylvania,  the  Act  of 
June  8,  1881  (P.  L.  84),  and  Hart- 
ley's Appeal,  103  Pa.  23;  Sankey  v. 
Hawley,  118  Pa.  30;  O'Donnell  v. 
Vandersaal,  213  Pa.  551;  McHendiy 
V,  Shaffer,  242  Pa.  476;  Linton  v. 
Safe  Deposit  Co.,  147  Fed.  824. 
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by  a  host  of  decisions.^  Parol  evidence  is  admissible  in  such 
cases  in  most  of  the  states  of  the  Union,  for  the  Statute  of 
Frauds- is  not  applicable;  ^  but  it  must  be  very  clear.' 

The  ground  upon  which  this  doctrine  is  placed  by  Chan- 
cellor Kent  is  that  of  fraud,  accident,  or  mistake;  and  accord- 
ing to  that  view,  where  neither  of  these  elements  exists,  the 
absolute  deed  cannot  be  shown  to  be  a  mortgage.^  But  it 
has  been  decided  in  the  Supreme  Court  of  the  United  States, 


'  Among  the  authorities  upon  this 
point  are  Villa  v.  Rodriguez,  12  Wall. 
323;  Risher  v.  Smith,  131  U.  S. 
chri,  Appendix;  Sweet  v,  Parker,  22 
N.  J.  Eq.  453;  Odenbaugh  v.  Brad- 
ford, 67  Pa.  96;  Sweetzer's  Appeal, 
71  Pa.  273;  Gaines  v.  Brockerhoflf, 
136  Pa.  Id7;  French  v.  Bums,  35 
Conn.  359;  Wing  v.  Cooper,  37  Vt. 
179;  Tedens  v.  Clark,  24  III.  App.  510; 
Campbell  v.  Dearborn,  109  Mass. 
130;  Heath  v.  Williams,  30  Ind.  495; 
Roberts  v.  McMahan,  4  Greene  (la.), 
34;  Skinner  t;.  Miller,  5  Litt.  86; 
Moore  v.  Wade,  8  Kan.  380;  Jones  v. 
Jones,  20  S.  D.  632;  Duerden  v.  Solo- 
mon, 33  Utah,  468;  Reeves  v,  Aber- 
crombie,  108  Ala.  535;  Smith  v. 
Pfluger,  126  Wis.  253;  Emerson  v. 
Atwater,  7  Wis.  12;  Brown  v.  Clif- 
ford, 7  Lans.  46;  Fessler's  Appeal, 
75  Pa.  483;  Nichols  v.  Cube,  3  Head, 
93;  Wiloox  v.  Bates,  26  Wis.  465; 
Cassem  v.  Heustis,  201  H.  206; 
Clark  V.  Seagraves,  186  Mass.  430; 
Evans  v,  Thompson,  89  Minn. 
202;  Stett  v.  Lumber  Co.,  96  Minn. 
27;  Duell  v.  Leslie,  207  Mo.  658;  Gro- 
gan  t;.  Valley  Trading  Co.,  30  Mont. 
229;  Tannyhill  v,  Pepperl,  70  Neb. 
31;  Cabrera  v.  American  Bank,  214 
U.  S.  230;  Sewell  v.  Buyck,  162  Ala. 
496;  Beckman  v.  Waters,  161  Cal. 
581;  Mercer  v,  Morgan,  136  Ga.  632; 
Funk  p.  Harshman,  110  Md.  127; 
Mahafify  v.  Fans,  144  Iowa,  220; 
Schmidt  v,  Barclay,  161  Mich.  1; 
Sandlin  v.  Kearney,  154  N.  C.  596; 


Mutual  Life  Co.  v.  Nicholas,  128  N.  Y. 
Supp.  902;  Worley  v.  Carter,  30Okla. 
642;  Raski  v.  Wise,  66  Or.  73;  Dud- 
ley V,  Buckley,  68  W.  Va.  630. 

>  Maffitt's  Adm'r  v.  Rynd,  69  Pa. 
387;  Ballentine  v.  White,  77  Pa.  25; 
Sanders  v.  Beck,  92  Ind.  49;  Ahem  v. 
McCarthy,  107  Cal.  382;  Burnett  v. 
Wright,  135  N.  Y.  543;  Jennings  v, 
Demmon,  194  Mass.  106;  Blackstock 
V.  Robertson,  42  Colo.  472.  Missis- 
sippi Code  of  1892,  §  4233,  provides 
that  a  conveyance  or  other  writing 
absolute  on  its  face,  where  the  maker 
parts  with  the  possession  of  the 
property  conveyed  by  it,  shall  not 
be  proved,  at  the  instance  of  any  of 
the  parties,  by  parol  evidence,  to  be 
a  mortgage  only,  unless  fraud  in  its 
procurement  be  the  issue  to  be  tried. 
Armstrong  v.  Owens,  83  Miss.  10. 

*  See  Washburn  on  Real  Property, 
§  985  et  seq.;  McGinity  v.  McGinity, 
63  Pa.  45;  Plumer  v.  Guthrie,  76  Pa. 
455;  Becker  v.  Howard,  75  Wis.  415; 
Clinton  Hill  Lumber  Co.  o.  Strieby, 
52  N.  J.  Eq.  576;  Bobb  v.  Wolff,  148 
Mo.  335;  Tennessee  Coal,  etc.,  Co.  v. 
Wheeler,  125  Ala.  538;  Rankin  v, 
Rankin,  216  111.  132;  Little  t;.  Braun, 
11  N.  D.  410;  Holladay  v,  Willis,  101 
Va.  274;  Betts  v.  Betts,  132  Iowa,  72. 
Butsch  v.  Smith,  40  Colo.  64. 

^See  Stevens  v.  Cooper,  1  Johns. 
Ch.  245,  following  the  rule  in  Imham 
r.  Child,  1  Bro.  Ch.  92;  Norris  v. 
McLam,  104  N.  C.  159;  Munford  v. 
Green's  Adm'r,  103  Ky.  140. 
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that  where  a  deed  is  intended  to  operate  as  a  mortgage,  it 
would  be  a  fraudulent  act  on  the  part  of  the  grantee  to  in- 
sist upon  its  being  absolute,  and  on  that  ground  the-grantor 
would  be  entitled  to  relief;  ^  and  this  is  now  the  rule  in  New 
York,*  and  is  the  more  generally  accepted  doctrine  in  this 
country. ' 


166.  Foreclosure  suits. 

Equity,  having  thus  interposed  so  justly  and  so  decidedly 
in  favor  of  the  mortgagor,  was  now  ready  to  lend  its  assist- 
ance to  the  mortgagee,  who,  in  his  turn,  might  have  been 
subjected  to  great  inconveniences  if  the  Coiu't  of  Chancery 
had  not  come  to  his  relief.  Because,  for  a  man  to  hold  pos- 
session of  an  estate,  and  yet  to  be  all  the  time  at  the  risk  of 
being  deprived  of  the  enjoyment  of  it  at  the  option  of  the 
debtor,  and  whenever  it  might  suit  the  convenience  of  the 
latter  to  pay  the  debt,  was,  it  is  plain,  to  hold  land  by  a  very 
precarious  and  uncertain  tenure.  The  mortgagee  could  not 
improve  beyond  the  necessary  repairs  without  being  liable 
to  have  the  improved  property  taken  away  from  him  at  any 
moment.^ 

It  was,  therefore,  decided  in  equity  that  a  bill  would  be 
entertained  for  the  purpose  of  foreclosing  (as  it  was  termed) 
the  mortgagor's  equity  of  redemption.  By  the  decree  made 
under  this  bill  a  new  day  was  fixed,  on  or  before  which  the 
debtor  was  required  to  pay  the  debt,  and  if  he  failed  to  meet 
his  obligation  at  the  new  date  thus  specified,  his  right  to  re- 
deem was  forever  foreclosed,  and  his  estate  absolutely  for- 
feited to  the  mortgagee.^ 


1  Babcock  v.  Wyman,  19  How.  289; 
Morgan  v.  Shinn,  15  Wall.  105;  Rus- 
8c4I  V.  Southard,  12  How.  139;  Watts 
V.  Kcllar,  12  U.  S.  App.  274.  See 
Adams  v.  Adams,  51  Conn.  544;  Con- 
nor V,  Connor,  59  Fla.  467;  Miller  v. 
Smith,  20  N.  D.  96;  Johnson  v.  Bank, 
65  Wash.  261;  McPherson  t^.  Hay- 
ward,  81  Me.  329;  and  the  Ameri- 
can note   to  Wollam  v,   Hearn,   2 


Lead.  Cas.  Eq.  673  et  seq.,  where  the 
subject  is  discussed  at  length. 

*  Brown  v,  Clififord,  7  Lans.  46. 

*  See  Jones  on  Mortgages,  §  322. 

*  See  poslf  §  157. 

>  See  Clark  v.  Reyburn,  8  Wall.  323, 
and  Morgan's  Co.  v.  Texas  Cent.  R'y 
Co.,  137  U.  S.  171;  Moulton  v.  Coiv 
nish,  138  N.  Y.  133;  Denton  v.  On- 
tario County  Nat.  Bk.,  150  N.  Y. 
126. 
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It  required  one  step  more  to  render  the  remedy  entirely 
fair  to  both  parties.  This  was  effected  in  England  by  the 
statute  15  &  16  Vict.,  c.  86,  XLVIII,  under  which  a  sale  of 
the  mortgaged  premises  can  be  made  in  a  foreclosure  suit. 
So  much  of  the  proceeds  as  is  necessary  to  pay  to  the  mort- 
gagee his  debt,  interest,  and  costs  is  devoted  to  that  purpose, 
and  the  balance  is  handed  to  the  mortgagor.  The  mort- 
gagee's remedy  in  many  of  the  United  States  is  prescribed 
and  regulated  by  statute,  and  in  some  of  them  a  foreclosure 
is  accomplished  by  petition  or  scire  facias.  In  others,  the 
proceedings  by  bill  in  equity  are  retained  being  in  some 
cases,  however,  slightly  modified  by  statute;  ^  and  in  nearly 
all  of  them  the  proceedings  in  foreclosure  result  in  a  sale  of 
the  mortgaged  premises.' 

It  may  be  observed,  also,  that  cases  may  arise  in  which 
the  method  of  foreclosure  provided  by  statute  may  not  be 
adequate  to  settle  all  the  equities,  and  that  where  this  is  so, 
chancery  will  entertain  jurisdiction.'  It  has,  moreover,  been 
decided  that  the  insertion  of  a  power  of  sale  in  the  mortgage 
does  not  supersede  the  remedy  by  foreclosure  bill.^ 


167.  Rights  and  duties  of  mortgagor  and  mortgagee. 

During  the  existence  of  the  mortgage  there  are  certain 
other  rights  of  the  parties  which  have  not  yet  been  noticed, 
but  which  ought  to  be  spoken  of. 

And,  in  the  first  place,  as  to  the  mortgagor,  it  must  be 
remembered  that  if  he  is  suffered  to  remain  in  possession,  he 
remains  in  as  owner,  and  is  not  accountable  for  the  rents  and 
profits,^  and  they  are  liable  for  his  debts.    As  long  as  he  is 


>  It  would  be  impossible  to  notice 
the  statutory  provisions  in  the  differ- 
ent states  as  to  the  remedies  of  the 
mortgagee.  Reference  may  be  had 
to  Wash,  on  Real  Prop.,  Book  II, 
Chaps.  XLIX.,  L.  ft  LI.;  and  to 
Jones  on  Mortgages,  Chaps.  XXVII. 
et  9eq. 

s  State  V.  Campbell,  5  S.  D.  636. 

'Drayton  v.  Chandler,  93  Mich. 


383;  Shields  v.  Simonton,  65  W.  Va. 
179. 

*  Clark  V.  Jones,  93  Tenn.  639;  Gi- 
rard  Trust  Co.  v.  Avonmore  Land 
Co.,  221  Pa.  52. 

'See  Galveston  Railroad  v.  Cow- 
drey,  11  Wall.  459;  Gihnan  v.  111.  & 
Miss.  Tel.  Co.,  91  U.  S.  617;  American 
Bridge  Co.  9.  Heidelbach,  94  U.  S. 
800;  Teal  v.  Walker,  111  U.  S.  242; 


268 


MORTGAGES. 


[PABT  I. 


permitted  by  the  mortgagee  to  retain  the  actual  enjoyment 
of  the  estate,  his  rights  of  ownership  are  the  same  as  those  of 
any  other  holder  of  a  fee;  subject,  however,  to  this  qualifi- 
cation— ^he  cannot  commit  waste.  ^ 

If  a  mortgagor  is  wasting  the  land  so  as  to  affect  the  se- 
curity of  the  mortgagee,  chancery  will  interfere  on  a  bill  filed 
by  the  latter  for  the  purpose  of  restraining  this  inequitable 
use  of  his  estate  on  the  part  of  the  mortgagor.' 

On  the  other  hand,  a  court  of  equity  will  not  only  restrain 
the  mortgagee  when  in  possession  from  committmg  waste, 
but  will  also  hold  him  accoimtable  for  the  rents  and  profits. 
His  possession  not  being  a  tortious  one,  he  is,  of  course,  not 
considered  liable  for  all  that  he  might  have  received — ^he  is 
only  answerable  for  all  that  he  has  actuaUy  received,  or  could 
have  collected  with  reasonable  diligence.  He  is  not  to  be 
held  to  the  strictest  accountability  on  the  one  hand,  and, 
on  the  other,  he  is  not  permitted  to  be  entirely  negUgent  or 
wasteful  m  the  management  of  the  estate.  And  he  is  re- 
sponsible to  the  same  extent  when  he  has  assigned  the  mort- 
gage, because  it  is  considered  his  duty  to  see  that  none  but 
a  proper  person  is  allowed  to  enter  into  possession  of  the 
land.^ 


ChUds  V.  Hurd,  32  W.  Va.  66;  Leach 
V.  Curtin,  123  N.  C.  85;  Barron  p. 
Whiteside,  89  Md.  448;  Stevens  9. 
WorriU,  137  Ga.  255. 

*  2  Spence  Eq.  648;  Jones  on  Mort- 
gages, f  §  670  ei  seq. 

'  Jones  on  Mortgages,  §§  684  et  seq, 

*  Upon  the  subject  of  the  extent  of 
the  accountability  of  a  mortgagee  in 
possession,  and  the  manner  of  taking 
the  account,  see  Sanders  v.  Wilson,  34 
Vt.  321;  Miller  v.  Lincohi,  6  Gray, 
556;  Ruckman  v.  Astor,  9  Paige,  517; 
Bell  V.  The  Mayor  of  New  York,  10 
Paige,  73;  Hubbell  v,  Moulson,  53 
N.  Y.  225;  Strong  v,  Blanchard,  4 
Allen,  538;  Richardson  v,  Wallis,  5 
Allen,  78;  Hubbard  v.  Shaw,  12  Allen, 
120;  Boston  Iron  Ck>.  v.  King,  2 
Gush.  400;  Shaeffer  v.  Chambers,  2 


Hals.  Ch.  548;  RawHngs  v.  Stewart,  1 
Bland,  22,  note;  Breckenridge  v. 
Brooks,  2  A.  K.  Marsh.  339;  Powell  t^. 
Williams,  14  Ala.  476;  Anthony  v. 
Rogers,  20  Mo.  281;  Gihnan  v.  Wills, 
66  Me.  273;  Barnard  v.  Jennison,  27 
Mich.  230;  Montgomery  v.  Ghadwick, 
7  la.  114;  Milliken  v,  Bailey,  61  Me. 
316;  Moore  v.  Titman,  44  111.  367; 
Strang  v.  Allen,  44  111.  428;  Harper  v. 
Ely,  70  lU.  581;  GaldweU  v.  Hall,  49 
Ark.  508;  Jackson  v.  L3mch,  129  111.  72; 
Brown  v.  Sav.  Bank,  148  Mass.  300; 
Murdock  v.  Glarke,  90  Gal.  427;  Grib- 
bel  V,  Brown,  202  Pa.  15;  Krutz  v. 
Gardner,  25  Wash.  396;  Jones  on 
Mortgages,  §  1114.  The  accounta- 
bility of  a  mortgagee  for  rents  whidi 
he  might  have  received  may  be  modi- 
fied if  he  supposed  himself  to  have 
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168.  Tacking. 

One  of  the  consequences  of  the  fact  that  a  mortgage  is  in 
form  a  conveyance  of  the  legal  title  from  the  mortgagor  to 
the  mortgagee,  was  that  a  second  mortgagee  could  acquire 
only  an  equitable  title  to  the  mortgaged  property;  in  other 
words,  he  was  merely  an  equitable  encumbrancer.  Now, 
in  case  an  equitable  enciunbrancer  gets  in  the  legal  title, 
then,  imless  there  is  some  countervailing  equity  to  deprive 
him  of  this  advantage,  his  position  will  be  superior  to  that 
of  his  fellow-encmnbrancers,  in  obedience  to  the  equitable 
maxim  that  where  equities  are  equal  the  law  shall  prevail. 
This  is  the  origin  of  the  doctrine  of  tacking — ^which  exists  in 
the  law  of  mortgages  in  England,  but  which  has  rarely  been 
adopted  in  the  United  States.^  The  doctrine  may  be  best 
explained  by  an  example.  Suppose  there  are  three  mort- 
gages, aU  of  different  date.  The  mortgagee  first  in  point  of 
time  will  hold  the  legal  title,  the  other  two  will  be  simply 
equitable  encumbrancers.  Now,  if  the  third  mortgagee 
buys  in  the  first  mortgage,  so  as  to  become  the  owner  of  the 
le^  title,  he  has  a  right  to  tack  the  two  mortgages  together, 
and  reaUze  the  whole  amount  due  on  both,  prior  to  the 
second  mortgagee,  whose  security  is  thus,  as  it  were,  squeezed 
out  between  the  first  and  third  mortgage.^  But  this  can  only 
be  allowed  in  those  cases  in  which  the  third  mortgagee  had 
no  notice  of  the  existence  of  the  second  mortgage  at  the  time 
he  took  his  mortgage.  If  he  became  mortgagee  with  notice 
at  the  time  of  the  second  mortgage,  he  will  not,  under  these 
circumstances,  be  allowed  to  protect  himself  by  getting  in 
the  first  mortgage  to  the  prejudice  of  the  second  mortgagee.' 
But  notice  of  the  existence  of  the  second  mortgage,  after  he 
has  advanced  the  money,  cannot  then  deprive  him  of  the 
right  to  buy  in  the  legal  title,  and  protect  himself  thereby.* 

an  absolute  title.    Parkinson  9.  Han-  Gas.  Eq.  615  (4th  Eng.  ed.),  where 

bury,  L.  R.  2  H.  L.  1;  Cookes  v.  this  subject  is  discussed  at  length. 

CuUbertson,  9  Nev.  199.  See,  also,  Hosking  v.  Smith,  13  App. 

'  "No  principle  analogous  to  tack-  Gas.    582,   and    Taylor  v.   RuaseU, 

ing  has  ever  been  recognized  in  this  [1892]  App.  G.  244. 

state.''    Fritch  v.  Bank,  191  Pa.  289.  *  1  Lead.  Gas.  Eq.  621. 

'  See  notes  to  Marsh  v,  Lee,  1  Lead.  *  Id.  616. 
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A  junior  encumbrancer,  if  he  finds  that  he  is  likely  to  be 
postponed  to  a  prior  lien,  of  which  he  had  no  notice  when  he 
became  mortgagee,  may  protect  himself  by  getting  in  the 
legal  title,  and  using  it  (as  has  been  said)  as  a  plank  in  a 
shipwreck.^ 

So,  also,  if  a  mortgagee  lends  a  further  siun  on  another 
mortgage,  he  will  be  allowed  to  tack  the  last  mortgage  to 
the  first,  and  cut  out  a  second  encmnbrancer. 

The  right  to  tack  does  not  exist  in  favor  of  judgment- 
creditors,  or  of  anyone  except  those  who  have  advanced 
their  money  on  the  credit  of  the  land.  A  first  mortgagee 
may,  however,  tack  a  judgment  to  his  mortgage.^ 

Somewhat  Riniilar  to  the  doctrine  of  tacking  is  that  of 
(what  may  be  termed)  consolidation  of  mortgages,  by  which 
a  mortgagee,  when  tendered  the  sum  due,  has  a  right  to 
insist  that  the  mortgagor  shall,  at  the  same  time,  redeem 
a  debt  seciu'ed  upon  another  estate,  or,  in  other  words,  say 
to  him,  "pay  oflF  both  debts  or  you  shall  not  redeem  one."  * 

169.  Mortgages  to  secure  future  advances. 

The  doctrine  of  tacking  (which  is  an  extremely  harsh 
and  inequitable  one)  does  not  exist  to  any  extent  in  the 
United  States.*  A  rule  apparently  analogous  may,  however, 
be  found  in  those  cases  where  a  mortgage  is  given  to  secure 
futiu-e  advances,  and  where  the  mortgagee  is  allowed  to 
recover  sums  subsequently  advanced,  as  against  a  mesne 
mortgagee. 


^By  Lord  Hale  in  Marsh  v,  Lee, 
supra. 

*  Notes  to  Marsh  v.  Lee,  supra. 

» Pledge  V.  White,  [1896]  App.  Cas. 
187;  [1895]  1  Ch.  51;  foUowing  Vint 
V.  Paget,  2  De  G.  &  J.  611.  But  see 
Tassell  t;.  Smith,  2  DeG.  &  J.  713; 
Baker  v.  Gray,  1  Ch.  491;  Borrow  v. 
Kelly,  1  Dallas,  142;  Minter  v.  Carr, 
[1894]  2  Ch.  321;  Anderson  v.  Neff, 
11  S.  &  R.  208,  223;  Thomas's  Ap- 
peal, 30  Pa.  378.  In  Connecticut 
the    doctrine    is    recognized.      See 


Chamberlain  v.  Thompson,  10  Conn. 
251;  Phelps  v.  Ellsworth,  3  Day,  397; 
Rowan  v.  The  Sharps'  Rifle  Man.  Co., 
29  Conn.  282,  324.  See,  also,  Lam- 
son  V.  Sutherland,  13  Vt.  309;  Wal- 
ling V.  Aiken,  1  McMullan  Eq.  1; 
Lee  V.  Stone,  5  Gill  &  J.  1. 

*  See  4  Kent's  Com.,  178,  179;  2 
Sug.  V.  &  P.  500  (8th  Am.  ed.), 
notes;  Parkist  r.  Alexander,  1  Johns. 
Ch.  399;  Green  v.  U.  S.  Bank,  1  Cai. 
Cas.  in  Error,  112. 
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The  general  definition  of  a  mortgage  given  above^  sup- 
poses that  the  debt  intended  to  be  secured  was  contem- 
poraneous with;  or  prior  to,  the  mortgage.  Mortgages, 
however,  are  sometimes  given  for  the  purpose  of  securing 
advances  to  be  made  in  the  future;  ^  and  when  this  is  the 
case  questions  of  no  little  interest  and  importance  arise. 
A  leading  authority  upon  the  general  subject,  in  England, 
is  the  case  of  Brace  v.  The  Duchess  of  Marlborough.^  It 
was  there  held  {inter  alia)  that  ''if  a  first  mortgagee  lends 
a  f mother  sum  to  the  mortgagor  upon  a  statute  or  judg- 
ment, he  shall  retain  against  a  mesne  mortgagee  till  both 
the  mortgage  and  statute  or  judgment  be  paid;''  and  it 
has  been  decided  that  a  fortiori  is  this  the  case,  if  the  first 
mortgagee  lends  the  additional  sum  on  a  mortgage.'  But 
this  rule  is  subject  to  the  qualification,  also  laid  down  in 
Brace  v.  The  Duchess  of  Marlborough,  that  the  party  mak- 
ing the  subsequent  advance  must  have  had  no  notice  of 
the  second  mortgage;  for  being  without  notice  is  his  sole 
equity.*  It  has,  moreover,  been  held  that  even  if  the  first 
mortgage  is  given  to  secure  a  sum  and  further  advances, 
yet  if  the  first  mortgagee  made  such  further  advances 
after  notice  of  a  mesne  enciunbrance,  he  will  not  be  entitled 
to  priority  in  respect  of  the  same.^  And  this  is  the  rule 
even  although  the  second  mortgagee  had  notice  of  the 
nature  of  the  first  mortgage.* 

In  the  United  States  it  had  been  established  law  for  many 
years  that  a  mortgage  may  be  given  for  future  advances — 
for  debts  to  be  contracted,  as  well  as  for  those  already  due.^ 


'Lyle  V,  Ducomb,  5  Binn.  585; 
Irwin  V.  Tabb,  17  8.  &  R.  419;  Gai^ 
ber  V,  Henry,  6  Watts,  57;  Maffitt's 
Adm'r  v.  Rynd,  69  Pa.  387. 

« 2  P.  Wms.  491. 

s  Morret  v.  Parke,  2  Atk.  252. 

« 1 L.  Ca.  Eq.  621;  Marsh  v.  Lee,  n. 

*8haw  V,  Neale,  20  Beav.  157;  6 
H.  L.  Cas.  581;  Hopkinson  v.  Rolt, 
9  H.  L.  Cas.  614;  West  v.  Williams, 
[1899]  1  Ch.  132;  Bradford  Banking 
Co.  0.  BriggB,  12  App.  Cas.  36.  These 


cases  overruled  the  old  case  of  Gor- 
don V.  Graham,  2  Eq.  Cas.  Ab.  598, 
which  was,  however,  erroneously  re- 
ported, the  decision  being,  in  fact, 
the  other  way.  In  Maryland  the  case 
of  Gordon  r.  Graham,  as  reported, 
has  been  followed.  Wilson  v.  RusseU, 
14  Md.  495. 

^Shaw  V,  Neale;  Hopkinson  v. 
Rolt,  supra. 

^  United  States  o.  Hooe,  3  Cranch, 
89;  Shirras  v.  Caig,  7  Cranch,  34; 
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The  future  advances,  however,  to  be  protected,  must 
be  made  without  notice  of  the  intervening  enciunbrance.^ 
And  it  has  been  held  that  the  recording  of  the  intervening 
encumbrance  is  sufficient  notice.^  But  where  advances 
are  made  in  pursuance  of  a  binding  agreement,  the  party 
making  them  will  be  protected; '  it  being,  of  course,  under- 
stood that  the  agreement  is  cotemporaneous  with  the  mort- 
gage.* 

It  must  be  remembered  that  when  the  subsequent  advances 
are  not  made  by  the  first  mortgagee,  in  piusuance  of  the 
terms  of  the  first  mortgage,  but  by  virtue  of  an  independent 
and  subsequent  security,  the  only  thing  which  will  protect 
him  in  such  a  case  will  be  the  doctrine  of  tacking,  which 
(as  has  been  already  stated)  is  not  generally  recognized 
throughout  the  United  States. 

The  equity  of  redemption  being  considered  in  equity  as 
an  estate,  the  interest  of  the  mortgagee  is  in  the  eye  of 
equity  personalty,  and  passes  to  the  executor,  and  not  to 
the  heir.     A  transfer  of  the  debt,  secured  by  a  mortgage, 


Lawrence  v.  Tucker,  23  How.  14;  Rip- 
Icy  V.  Harris,  3  Biss.  201;  Kansas 
Valley  Bank  v,  Rowell,  2  Dillon,  371; 
Allen  V.  Lathrop,  46  Ga.  133;  Brac- 
kett  V.  Sears,  15  Mich.  244;  Appeal 
of  Bank  of  Commerce,  44  Pa.  423; 
Taylor  v.  Cornelius,  60  Pa.  187;  God- 
dard  v.  Sawyer,  9  Allen,  78;  Seymour 
V.  Darrow,  31  Vt.  122;  Crane  v.  Dem- 
ing,  7  Conn.  387;  Balch  v,  Chaffee, 
73  Conn.  318;  Joslyn  v,  Wyman,  5 
Allen,  62;  Bank  of  Utica  v.  Finch,  3 
Barb.  Ch.  293;  Bell  v,  Fleming,  1 
Beas.  13,  490;  Ladue  v.  The  Railroad 
Co.,  13  Mich.  380;  Tully  v.  Harloe, 
35  Cal.  302;  Foster  v.  Reynolds,  38 
Miss.  553;  Moroney's  Appeal,  24  Pa. 
372;  Famum  v.  Burnett,  21  N.  J.  Eq. 
87;  Witczinski  v.  Everman,  51  Miss. 
841;  note  to  Marsh  v.  Lee,  1  Lead. 
Caa.Eq.606.  Though  in  New  Hamp- 
shire, by  statute,  the  rule  is  the  other 
way.  New  Hampshire  Bank  v.  Wil- 
lard,  10  N.  H.  210;  Johnson  t;.  Rich- 


ardson, 38  N.  H.  355.  See,  however, 
Trust  Co.  V,  Company,  70  N.  H.  118; 
Citizens'  Saving  Bank  v.  Kock,  117 
Mich.  225;  Home  Savings  &  Loan 
Association  v.  Burton,  20  Wash.  688; 
Kirby  v.  Raynes,  138  Ala.  194; 
Diggs  V.  Fidelity  &  Deposit  Co.,  112 
Md.  50. 

1  Brinkerhoff  v.  Marvin,  5  Johns. 
Ch.  320;  Shirras  v.  Caig,  7  Cranch,  45; 
1  Lead.  Cas.  Eq.  606;  Finlayson  0. 
Crooks,  47  Minn.  74. 

'Spader  0.  Lawler,  17  Ohio,  371; 
Norwood  V,  Norwood,  36  S.  C.  331; 
though  see  Shirras  v.  Caig,  7  Cranch, 
45. 

'Crane  v,  Deming,  7  Conn.  387; 
Moroney's  Appeal,  24  Pa.  372;  Far- 
num  t;.  Burnett,  21  N.  J.  Eq.  87; 
Hyman  v.  Hauff,  138  N.  Y.  48;  1 
Lead.  Cas.  Eq.  608.  See  Wash,  on 
Real  Prop.,  §§  1083-4. 

^  Grady  v.  O'ReiUy,  116  Ma 
346. 
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will  entitle  the  assignee  to  the  benefits  of  the  mortgage 
security;  and  the  payment  of  the  debt  will  operate  to  revest 
an  absolute  title  in  the  mortgagor,  without  the  necessity 
of  any  reconveyance.^ 

160.  Merger;  sometimes  prevented  in  Equity. 

In  dealing  with  the  two  titles  of  the  mortgagor  and 
mortgagee,  equity  wUl  somethnes  mterfere  for  the  purpose 
of  preventing  the  application  of  the  doctrine  of  merger, 
by  which  the  interests  of  the  owner  of  the  land  might  be 
injuriously  affected.  It  is  well  settled  that  where  the  legal 
and  equitable  estate  in  the  same  land  become  invested  in 
the  same  person,  the  equitable  will  merge  in  the  l^al  es- 
tate; ^  and  so,  upon  the  same  principle,  in  the  case  of  mort- 
gages, if  the  owner  of  the  land  becomes  also  the  owner  of 
the  mortgage,  the  two  titles  will  not,  as  a  general  rule, 
remain  alive  and  distinct,  but  the  title  as  mortgagee  will 
sink  into  and  be  swallowed  up  in  the  more  perfect  and 
complete  title  as  owner.'  Now,  it  sometimes  happens  that 
to  allow  this  general  rule  to  operate  would  be  productive 
of  great  hardship,  and  would  be  exceedingly  inequitable; 
for  it  might  be  highly  for  the  interest  of  the  owner  that  the 
mortgage  should  be  kept  alive.  Thus,  cases  have  arisen 
in  which  the  equity  of  redemption  is  liable  to  the  dower 
of  the  wife  of  a  former  owner,  which  has  been  released  to 
a  former  mortgagee. 

If,  now,  the  purchaser  of  the  equity  of  redemption  sub- 
ject to  dower  buys  in  the  outstanding  mortgage,  it  would 
be  manifestly  to  his  advantage  that  the  mortgage  should 
be  kept  alive,  as  otherwise  the  right  of  dower  would  be  let 
in.^  In  such  a  case  as  this  equity  will  treat  the  mortgage 
title  as  still  subsisting,  and  will  prevent  the  application 

M  Kent's  Com.  194,  and  notes;  26  S.C.  424;  Bunch  v.  Grave,  111  Ind. 

Williams  on  Real  Prop.  575.  351;  Forthman  t;.   Deters,  206  111. 

•Perry  on  Trusts,  §347.     See  2  159;  Ames t?.  Miller,  65  Neb. 204. 
Spence  Eq.  879,  880.  ^Wash.  on    Real    Prop.,    §1122. 

•Wash,  on  Real  Prop.,  §§  1122-4,  See,  also,  Evans  v.  Kimbell,  1  Allen, 

and  ace  Belleville  Sav.  Bank  v.  Reis,  240;  Cook  v.  Brightly,  46  Pa.  439. 
136  111.  242;  Bleckeley  t;.  Branyan, 
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of  the  doctrine  of  merger.  Such  an  interposition  of  equity 
for  the  purpose  of  keeping  the  two  titles  distinct,  will  take 
place,  unless  there  is  a  declared  intention  in  favor  of  the 
merger,  or  unless  such  an  intention  can  be  presumed  to 
exist  from  the  circumstance  that  such  a  merger  would  be  to 
the  owner's  advantage.^  Equity  will  look  at  the  intention; 
and  will  pronounce  in  favor  of  or  against  mei^er,  accordingly.' 

161.  Equitable  mortgages  to  be  considered  under  Liens. 

In  addition  to  the  r^ular  and  ordinary  mortgages  above 
spoken  of,  there  are  other  securities  which  are  held  in  equity 
to  be  valid  encumbrances,  and  which,  partaking  somewhat 
of  the  nature  of  mortgages,  are  frequently  termed  equitable 
mortgages.' 

Such  are  the  vendor's  lien  for  piu-chase-money;  mortgages 
created  by  the  deposit  of  title  deeds;  mortgages  of  equi- 
table interests;  and  charges  of  certain  kinds.  These,  how- 
ever, are  in  the  natiu'e  of  lienSj  and  do  not  result  in  the 
creation  of  an  independent,  equitable  tide.  They  will,  there- 
fore, be  considered  in  the  second  general  division  of  this 
treatise  under  a  separate  head.^ 

>  Knowles  v.  Lawton,  18  Ga.  476;  Thorn  v.  Cann,  [1895]  App.  Gas.  11; 

Waugh  p.  Riley,  8  Met.  290;  Van  Nest  Liquidation  Estates  Purchase  Co.  p. 

p.  Latson,  19  Barb.  604;  Hutchins  v.  WiUoughby,  [1896]  1  Ch.  726.     Of 

Carleton,    19   N.   H.   487;   Den.   p.  course,  equity  will  not  permit  this 

Brown,   2   Dutch.    196;   Loomer  p.  rule  as  to  ''intention"  to  be  used  for 

Wheelwright,  3  Sand.  Ch.  157;  Moore  the  accomplishment  of  fraud  or  of 

p.  Harrisburg  Bank,  8  Watts,  138;  injustice  and  wrong  to  others.    Mil- 

Bryar's  Appeal,  111  Pa.  81;  Pike  p.  Icr  p.  Wheelan,   158  111.  544,  555; 

Gleaaon,  60  la.   150;   International  Allen  p.  Patrick,  97  Va.  521 ;  Moffet  p. 

Bank  p.  Wilshire,  108  lU.  143;  In  re  Farwell,  222  111.  543;  Ames  p.  Miller, 

Pride,  [1891]  2  Ch.  135;  Wash,  on  65  Neb.  204. 

Real  Prop.,  {§  1122-4;  Case  p.  Fant,  •  An  agreement  to  give  security  for 

10  U.  S.  App.  415;  Watson  p.  Gardner,  the  payment  of  a  debt  is  in  equity, 

119  111.  312;  Hanlon  p.  Doherty,  109  a  mortgage.    Gest  p.  Packwood,  39 

Ind.  37;  Bradford  p.  Burgess,  20  R.  I.  Fed.  Rep.  525;  Hall  p.  Eagle  Ins.  Co., 

(Part  II.)  48.     For  a  curious  case,  136  N.  Y.  Supp.  774;  Colgan  p.  Bank, 

see  Browne  p.  Perris,  56  Hun,  601.  59  Or.  469. 

'Carrow  p.  Headley,  155  Pa.  96;  ^See  post.   Part  II.,  chapter  on 

Vaughan  p.  Consolidated  Mining  Co.,  Liens.    Mortgages  on  personal  prop- 

21  Colo.  54;  Swatts  p.  Bowen,  141  erty  wiU  also  be  considered  in  the 

Ind.  322;  Cook  p.  Foster,  96  Mich,  same  connection. 
610;  Mathews  p.  Jones,  47  Neb.  616; 
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162.  Common-law  rule  forbidding  assignment  of  choses  in 
action. 

The  subjects  of  property  may  be  divided  into  two  classes — 
things  in  possession,  and  things  not  in  possession;  and 
things  not  in  possession  may  again  be  divided  into  those 
thmgs  of  which  there  is  a  present  right  to  the  immediate 
possession,  and  those  of  which  there  is  a  mere  right  to  the 
future  possession.  Thus  a  man  may  own  a  cargo  of -oil 
(for  example)  which  he  either  has  in  his  possession,  or  which 
he  has  an  immediate  right  to  recover  from  the  possession 
of  another  who  unlawfully  detains  it,  or  which  he  has  the 
present  right  to  demand  and  receive  at  some  future  time, 
or  which  does  not  yet  exist. 

The  consequences  or  incidents  of  these  rights  may  vary, 
but  in  all  of  these  cases  there  is  a  general,  present  right  or 
title  of  ownership,  which  any  perfect  system  of  justice 
ought  to  recognize,  protect,  and  enforce. 

Now,  the  common  law  could  only  deal  completely  with 
the  first  of  these  rights  or  titles — that  is  to  say,  the  only 
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ownership  which  the  common  law  completely  recognized 
was  the  ownership  accompanied  by  possession.  In  such 
cases  the  owner  could  enjoy  the  property,  or  transfer  it 
to  another.  But  where  the  ownership  and  the  possession 
were  severed,  the  only  right  which  the  common  law  recog- 
nized was  the  right  to  recover  the  possession ;  in  other  words, 
the  right  of  the  owner  was  simply  a  lawsuit — a  chose  in 
action.  And  this  right  or  chose  in  action  he  could  not  assign. 
Where  there  was  a  present  right  to  the  future  acquisition 
of  property,  the  common  law  was  still  more  at  fault,  for 
there  was  not  even  a  right  to  recover  the  goods,  but  only 
a  right  to  recover  damages  for  their  non-delivery.^ 

At  common  law,  these  rights  to  things  not  in  possession 
by  whatever  name  they  were  called,  whether  choses  in  action, 
possibilities,  expectancies,  things  not  in  esse,  or  mere  con- 
tingencies, were,  as  a  general  rule,  incapable  of  being  as- 
signed; the  reason  being  twofold:  first,  that  to  allow  such 
transfers  would  be  to  violate  the  rules  against  maintenance 
and  champerty,^  and,  second,  because  there  could  be  no 
valid  sale  unless  the  thing  to  be  sold  was  in  rerum  natura, 
and  under  the  immediate  control  of  the  vendor.  Hence, 
it  was  considered  against  soimd  policy  to  allow  any  man 
to  transfer  to  another  a  mere  right  to  recover  in  a  suit  at 
law,  because,  in  this  way  (under  the  old  conditions  of  so- 
ciety), litigation  would  necessarily  be  encouraged,  and  the 
rich  would  be  induced  to  buy  up  lawsuits  for  the  purpose 
of  enforcing  them  against  the  poor;  *  and  hence,  also,  it  was 
considered  absurd  to  make  a  sale  when  the  thing  to  be  sold 
was  not  in  the  actual  ownership  of  the  seller.  The  common 
law,  therefore,  sought  to  prevent  this  result  so  far  as  mere 
choses  in  action  were  concerned  by  a  twofold  method:  in 

*  These  rights  to  property  deliver-  Miss.  402;  Thallhimer  v.  Brincker- 
able  in  fuLuro  must  be  distinguished  hoff,  3  Cow.  623;  Pelletreau  v,  Jfu;k- 
from  remainders  and  reversions,  in  son,  11  Wend.  Ill;  Jackson  v.VfsX' 
which  the  possession  of  the  particular  dron,  13  Wend.  178;  Needles  v.  Nee- 
tenant  enured  to  the  benefit  of  the  re-  dies,  7  Ohio  St.  442;  note  to  Ryall  v. 
mainderman  or  reversioner.  Rowles,  2  Lead.  Gas.  Eq.  *770  (4th 

*Co.  Litt.  214,  a;  Lampet's  Case,  Eng.  ed.). 

10  Coke,  47;  Cassedy  v,  Jackson,  45  *  See  arde^  p.  12. 
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the  first  place;  by  punishing  such  transfers  of  rights  of 
action  as  crimes,  known  m  criminal  jurisprudence  as  main- 
tenanoe  and  champerty;  and,  in  the  second  place,  by  refus- 
ing to  recognize  the  title  of  the  transferee  of  the  debt  or 
other  chose  in  actioriy  when  he  sought  to  recover  upon  it 
in  a  common-law  suit.  And  it  prevented  the  sale  of  things 
of  which  the  vendor  had  not  the  immediate  right  to  posses- 
sion, by  falling  back  upon  the  rude,  common-sense  notion 
that  if  you  had  not  a  thing  to  sell  you  could  not  sell  it; 
in  other  words,  that  to  every  bargain  there  must  be  an 
actual,  subsisting  subject. 

163.  Exceptions. 

To  this  general  rule  there  were  two  exceptions,  one  re- 
sultmg  from  the  dignity  of  the  person  concerned,  and  the 
other  rendered  necessary  by  the  character  of  the  subject- 
matter  of  the  transfer. 

The  king  could  be  the  assignee  of  a  chose  in  action;  ^  and 
an  annuity  (although  in  reality  nothing  more  than  a  chose 
in  action)  could  be  assigned.  The  reason  of  the  first  of  these 
two  exceptions  was,  perhaps,  the  exalted  rank  of  the  individ- 
ual, which  forbade  the  application  of  the  ordinary  rules; 
for  a  transfer  to  the  fountain  and  head  of  all  justice  could 
not  be  supposed  to  work  injustice.  To  except  annuities 
from  the  operation  of  the  rule  was  in  fact  illogical,  as  by 
strict  reasoning  they  should  undoubtedly  have  fallen  within 
it;  but  it  was,  perhaps,  felt  that  it  would  be  oppressive 
if  this  very  common  species  of  property  were  not  to  enjoy 
the  same  qualities  of  alienability  which  were  possessed  by 
personalty  in  possession,  and  hence  the  exception  sprang 
up  out  of  a  kind  of  necessity,  and  is  now  thoroughly  estab- 
lished.^ 

164.  Such  assignments  allowed  in  equity. 

Such  was  the  rule,  and  such  the  exceptions,  at  common 
law.'    In  equity,  while  transfers  of  mere  litigious  rights  are 

1  Co.  Litt.  232,  b,  n.      Note  to         *  Gerrard  v,  Boden,  Hetl.  80. 
Ryall  v.  Rowles,  supra,  '  It  will  be  remembered  that  by 
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not  recognized,  yet  the  principle  is  firmly  established  that 
assignments  of  choses  in  action,  possibilities,  expectancies, 
things  not  in  esse,  and  mere  contingencies  will  be  enforced, 
whenever  such  assignments  are  based  on  a  valuable  con- 
sideration or  have  assumed  such  a  shape  that  the  assignor 
has  constituted  himself  a  trustee  for  the  assignee.^  The 
assignee  is  looked  upon  as  the  true  owner  of  the  thing 
assigned,  and  is  entitled  to  use  it  for  his  own  purposes.*  In 
other  words,  equity  completely  recognizes  and  enforces  the 
present  ownership  of  things  not  in  possession.' 

Thus  a  debt,  a  mere  chance  of  acquiring  an  estate/  an 
expectation  of  an  inheritance,^  or  personal  property  not  yet 
acquired  by  the  assignor,  or  not  yet  in  rerum  natura,  may 
all  be  assigned  in  equity,  and  the  assignee  can  have  relief 
in  a  Court  of  Chancery,  if  that  relief  is  necessary  to  protect 
or  enforce  his  title.^  In  short,  the  fact  that  the  property 
transferred  is  not  in  existence  ''in  contemplation  of  equity, 
is  not  material.''^ 


custom  of  merchants  bills  of  ex- 
change were  negotiable,  and  that 
promissory  notes  were  likewise  made 
negotiable  by  Stat.  3  and  4  Anne,  c.  9. 

»  See  Kuhns's  Estate,  163  Pa.  438; 
Lennig's  Estate,  182  Pa.  496.  Post, 
§  169;  Jarvis  v.  Binklcy,  206  111.  541; 
Phillips  V.  Portsmouth,  1 15  Va.  180. 

*  Morgan  v.  Bank  of  North  Amer- 
ica, 8  S.  &  R.  73;  Ramsey's  Appeal,  2 
Watts,  228;  Kountz  v,  Kirkpatrick, 
72  Pa.  385. 

» See  Wright  v.  Wright,  1  Ves.  Sr. 
412;  Hinklc  v,  Wanzcr,  17  How.  353; 
Peyton  v.  Hallett,  1  Caines,  363; 
Cutts  V.  Perkins,  12  Mass.  206; 
Brooks  V,  Hatch,  6  Leigh,  537; 
Townshend  v.  Windham,  2  Ves.  Sr. 
6;  Garland  v.  Harrington,  51  N.  H. 
414;  Perkins  v.  Butler  County,  44 
Neb.  110;  Row  v.  Dawson,  1  Ves.  Sr. 
331;  2  Lead.  Cas.  Eq.  731;  Voyle  ». 
Hughes,  5  Sm.  &  Giff .  18.  In  a  case 
in  Freeman,  p.  144,  Lord  Keeper 
Bridgeman  is  reported  to  have  said 
that  the  assignment  of  a  chose  in 


action  would  be  protected  only  when 
made  in  satisfaction  of  some  debt 
due  to  the  assignee,  and  not  when  the 
assignment  is  voluntary  or  for  money 
then  given.  This  last  is  clearly  not 
now  the  rule  in  equity. 

*  Hobson  V.  Trevor,  2  P.  Wms.  191; 
Wethcrcd  ».  Wethered,  2  Sim.  183; 
Fitzgerald  v.  Vestal,  4  Sneed,  258; 
Douglass  V.  Russell,  4  Sim.  524;  Wat- 
son V,  Smith,  110  N.  C.  6;  but  see 
Leverett  v.  Barnwell,  214  Mass.  105. 

•Varick  V.  Edwards,  1  Hoff.  Ch. 
382;  Kuhns's  Estate,  163  Pa.  438; 
Clendening  v.  Wyatt,  54  Kan.  525; 
Hale  V.  Hollon,  90  Tex.  427;  right 
to  have  dower  assigned,  McMahon  v. 
Gray,  150  Mass,  289;  Field  v.  Camp, 
201  Fed.  682. 

>And  this  is  so  even  where  the 
property  (e.  g.,  the  sum  payable  un- 
der a  life  insurance  policy)  is  clogged 
with  an  express  condition  that  it 
shall  not  be  assigned.  In  re  Turcan, 
40  Ch.  D.  10. 

'  Peugh  0.  Porter,  112  U.  S.  742. 
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166.  Assignments  of  future  property. 

The  principles  upon  which  assignments  in  equity  are 
based,  especially  those  which  have  for  their  subject  property 
to  be  acquired  in  fuluro,  have  been  discussed  with  great  care 
and  leammg  in  the  highest  English  courts. 

It  had  been  decided  by  the  courts  of  common  law  that  an 
assignment  of  future  acquisitions,  as,  for  example,  the  future 
freight,  earnings,  and  profits  of  a  ship,  was  void  at  law,' 
while  in  equity  the  same  assignment  had  been  upheld.^ 
But  the  opinion  had  been  e?q)ressed,  and  for  some  little  time 
continued  to  prevail,  that  the  equitable  right  would  be  im- 
perfect and  incomplete  unless  there  was  a  subsequent  posses- 
sion or  some  act  equivalent  to  it,  for  the  purpose  of  perfecting 
the  title;  or,  in  other  words,  that  the  maxim  of  Bacon  in 
regard  to  legal  assignments,  ''Licet  dispositio  de  interesse 
futuro  sit  inutilis,  tamen  potest  fieri  declaratio  prsecedens 
qusB  sortiatur  eflfectum  interveniente  novo  actu,"  was  appli- 
cable also  to  equitable  assignments,  and  that  the  latter, 
equally  with  the  former,  would  be  incapable  of  enforce- 
ment, imless  there  was  "novus  actus  interveniens/'*  Upon 
this  ground  Lord  Chancellor  Campbell  decided  the  case  of 
Holroyd  v.  Marshall,  and  held  that  where  there  had  been  an 
agreement,  by  which  the  machinery  and  implements  there- 
aft^  to  be  brought  into  a  mill  should  be  subject  to  the  trusts 


1  Robinson  v,  Macdonnell,  5  Maule 
&  Sel.  227;  trover  for  the  ship  Warre 
and  500  tons  of  oil.  This  was  the 
general  rule  at  law.  See  Lunn  v. 
Thornton,  1  C.  B.  379;  Hamilton  ». 
Rogers,  8  Md.  301.  The  modem  tend- 
ency of  courts  of  law  is  towards 
adopting  the  doctrine  of  courts  of 
equity  upon  these  subjects.  Brown 
V.  Bateman,  L.  R.  2  C.  P.  272;  Hope 
V.  Hayley,  5  El.  &  Black.  829;  Leslie 
V.  Guthrie,  1  Bing.  (N.  C.)  697.  See, 
however,  Blakeley  v,  Patrick,  67  N. 
C.  40,  and  Wyatt  v.  Watkins  (Sup. 
Ct.  Tenn.),  16  Albany  L.  J.  205; 
note  to  McCaffrey  v.  Woodin,  22 


Am.  Rep.  644;  Low  v.  Pew,  108 
Mass.  347. 

*  In  re  Ship  Warre  (in  the  matter 
of  Robinson  el  al.f  Bankrupts),  8 
Price,  269;  n.  See,  also.  Field  v. 
The  Mayor  of  New  York,  2  Seld. 
179;  Emery  v.  Lawrence,  8  Gush. 
151;  Boylen  v,  Leonard,  2  Allen,  407; 
Wilt  V.  Huffman,  46  W.  Va.  473; 
Central  Trust  Co.  v.  West  Lidia  Imp. 
Co.,  169  N.  Y.  314;  Cox  v.  First  Nat. 
Bank,  126  La.  88. 

'See  American  note  to  Row  v. 
Dawson,  2  Lead.  Cas.  Eq.  731, 
where  the  authorities  based  upon  this 
doctrine,  which,  in  equity  at  least, 
is  no  longer  sound,  are  collected. 


280 


ASSIGNMENTS. 


[part  1. 


of  a  mortgage,  and  such  machinery  was  afterwards  brought 
m  and  had  been  taken  in  execution  by  creditors  of  the 
assignor  before  the  equitable  assignees  had  done  anything  to 
perfect  their  title,  the  assignment  was  invalid  as  against  the 
execution  creditors.  But  on  appeal  to  the  House  of  Lords, 
this  decree  was  reversed.  In  h^s  judgment  in  that  case, 
Lord  Westbury  gave  a  most  lucid  statement  of  the  law  upon 
the  subject.  The  true  ground  upon  which  this  and  similar 
decisions  are  to  be  placed  appears  to  be,  that  a  court  of 
equity  enforces  such  assignments  on  the  ground  that  the 
assignee  is  entitled  to  have  immediate  specific  performance 
of  the  contract  to  assign,  as  soon  as  the  property  comes  into 
existence,  in  the  hands  of  the  assignor.  But  it  must  not  be 
understood,  by  this  remark,  that  the  assignee's  right  is 
merely  in  the  nature  of  a  right  to  the  specific  performance 
of  executory  contracts,  or  is  to  be  measured  by  the  limitations 
by  which  that  equitable  remedy  is  controlled.  The  assignee's 
right  is  something  more.  It  is  a  present  tiOe  not  existent  at 
law,  but  thoroughly  recognized  in  equity;  and  to  that  title 
equity  stands  ready  to  give  full  effect  the  instant  the  prop- 
erty comes  into  being.  ^  It  is  true  that  neither  in  equity,  nor 
at  law,  can  a  contract  to  transfer  property  not  then  in  exist- 
ence, operate  as  an  immediate  and  complete  alienation,  for 
the  simple  reason  that  there  is  nothing  which  can  be  imme- 
diately and  completely  transferred.  But  instantly  upon  the 
acquisition  of  the  thing,  the  assignor  holds  it  in  trust  for  the 
assignee,  whose  title  requires  no  act  on  his  part  to  perfect 
it.^    The  assignee,  therefore,  has  an  equitable  title  from  the 


^Sce  the  lan^^uage  of  Lord  Chan- 
cellor Hcrschcll  in  Tailby  v.  Official 
ReceiveFi  13  App.  Gas.  531;  explain- 
ing the  reference  of  Lord  Westbury 
to  the  doctrine  of  specific  perform- 
ance in  this  connection  y  alluded  to  in 
the  text. 

*Holroyd  v.  Marshall,  10  H.  L. 
Gas.  209.  This  case  was  twice  ar- 
gued in  the  House  of  Lords.  Upon 
the  first  argument,  the  law  Lords 
present  were  Lords  Gampbell,  Wens- 


Icydale,  and  Ghelmsford.  Lord 
Gampbell  adhered  to  the  opinion 
which  he  had  pronounced  as  chan- 
cellor (2  DeG.,  F.  &  J.  696),  and 
Lord  Wensleydale  was  disposed  to 
agree  with  him;  but  Lord  Ghelmsford 
was  in  favor  of  reversing  the  decree. 
Upon  the  second  argument,  after  the 
death  of  Lord  Chancellor  Gampbell, 
Lord  Westbury,  then  chancellor,  de- 
livered the  opinion,  referred  to  in 
the  text,  which  induced  Lord  Wen»- 
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time  of  the  assignment.  The  existence  of  this  title  is  illus- 
trated by  not  a  few  cases.  In  Ex  parte  Barber,^  an  under- 
taking to  hand  over  the  bill  of  lading  of  a  cargo  of  oil  then 
en  raiUe  to  the  assignor,  was  held  to  give  the  assignee  a  right 
superior  to  that  of  the  assignees  in  bankruptcy  under  a 
fiat  issued  eight  days  after  the  assignment.^  In  Coombe  v. 
Carter  '  the  mortgage  was  upon  *'all  moneys  of  or  to  which 
the  mortgagor  was  or  might,  during  the  security,  become 
entitled  under  any  settlement,  will,  or  other  document, 
either  in  his  own  right  or  as  the  devisee,  legatee,  or  next  of 
kin  of  his  father  or  any  other  person  or  persons."  The  mort- 
gagor became  entitled  under  a  will  to  a  share  in  the  residuary 
estate;  and  the  Court  of  Appeals  held  that  this  share  was 
covered  by  the  mortgage.  So  in  Tailby  v.  Official  Receiver,^ 
an  assignment  of  ''all  the  book  debts  due  or  owing,  or  which 
may,  during  the  continuance  of  this  security,  become  due 
and  owing  to  the  said  mortgagor,"  was  held  to  carry  the 
title  to  debts  which  had  thereafter  accrued  due.  In  that 
case  a  manufacturer  named  Izon,  in  May,  1879,  assigned  to 
one  Tyrrell,  for  a  valuable  consideration,  his  stock  in  trade 
and  book  debts;  he  (Izon)  still  continuing  to  carry  on  the 
business.   Five  years  afterwards  Izon  sold  on  credit  to  Wilson 


Icydale  to  change  his  mind,  and  con- 
firmed Lord  Chehnsford  in  his  views. 
See  further  on  this  subject  Wright  v. 
Wright,  1  Ves.  Sr.  411;  Langton  v. 
Horton,  1  Hare,  549;  Lindsay  v. 
Gibbs,  22  Beav.  522;  Brown  v.  Tan- 
ner, L.  R.  3  Ch.  597;  Wilson  v,  Wil- 
son, L.  R.  14  Eq.  32;  Brown  v.  Bate- 
man,  L.  R.  2  C.  P.  272;  Philadelphia, 
etc.,  R.  R.  V.  Woelpper,  64  Pa.  372; 
Morrill  v.  Noyes,  56  Me.  465;  Mitchell 
V.  Winslow,  2  Story,  630;  Brett  v. 
Carter,  2  Lowell's  Dec.  458;  Beall  v. 
White,  94  U.  S.  387;  Wade  v,  Chicago 
Sp.  &  St.  L,  R.  R.  Co.,  149  U.  S. 
327;  Williamson  v.  N.  J.  Southern 
R.  R.  Co.,  25  N.  J.  Eq.  14;  Stewart 
V,  Kirkland,  19  Ala.  162;  Pennock  v. 
Coc,  23  How.  117;  Pierce  ».  Emery, 
32  N.  H.  484;  Benjamin  v.  Elmira 


R.  R.,  49  Barb.  441;  Central  Trust 
Co.  V.  West  India  Imp.  Co.,  169 
N.  Y.  314;  Phillips  v.  Winslow,  18  B. 
Mon.  431;  Sillers  v.  Lester,  48  Miss. 
513;  Pierce  v.  Mil.  R.  R,  Co.,  24  Wis. 
651;  Barnard  v.  Nor.  &  Wor.  R.  R., 
14  N.  B.  R.  469;  First  Nat.  Bank  v. 
School  District,  77  Neb.  570;  post, 
Part  II.,  chap,  on  Liens;  Barnes  v. 
Alexander,  232  U.  S.  121;  Dieke  v. 
Dieke,  182  111.  App.  13. 

» 3  Mont.  Deac.  &  De  G.  174. 

'See,  also,  Gardner  v.  Lachlan,  4 
My.  &  Cr.  129;  Curtis  v.  Auber,  1  J. 
&  W.  506;  Preston  v,  Russell,  71 
Vern.  151. 

» 35  Ch.  D.  109;  36  Ch.  D.  348. 

*  13  Appeal  Cas.  523.  See  Dunn  v. 
Michigan  Club,  115  Mich.  409,  for  a 
similar  case. 
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&  Co.,  a  small  bill  of  goods,  amounting  to  something  over 
ten  pounds.  A  year  later,  the  executors  of  Tyrrell  (who  had 
died)  took  possession  of  the  mortgaged  property  and  sold 
the  book  debts,  Tailby  becoming  the  purchaser  of  the  debt 
due  by  Wilson  &  Co.  Tailby  gave  notice  of  his  title  to  Wil- 
son &  Co.,  and  required  them  to  make  payment  to  him, 
which  they  accordingly  did.  Some  time  after  the  date  of  the 
notice,  but  before  the  payment,  Izon  was  adjudged  a  bank- 
rupt; and  the  Official  Receiver,  who  was  appointed  his 
trustee,  brought  suit  in  the  Queen's  Bench  to  recover  the 
sum  which  Tailby  had  received  from  Wilson  &  Co.  It  was 
ultimately  held  in  the  House  of  Lords  that  the  trustee  was 
not  entitled  to  recover,  the  case  being  ruled  upon  the  doc- 
trine that  the  assignment  from  Izon  to  Tyrrell  carried  a 
title  to  the  book  debts.  This  case  has  been  fully  stated,  as 
in  it  the  doctrine  in  question  was  strikingly  illustrated  and 
most  exhaustively  discussed.  * 

It  may  be  added  that  the  present  transfer  of  future  prop- 
erty differs  from  the  mere  power  to  seize  it;  *  and  that  the 
right  of  a  mortgagee  of  future  property  is  subject  to  the  con- 
ditions under  which  it  is  acquired  by  the  mortgagor.' 

The  doctrine  that  mortgages  of  personal  property  to  be 
acquired  in  the  future  are  valid  in  equity  may  be  said  to 
have  become  well  established  in  America,  and  the  authority 
of  Holroyd  v.  Marshall,  and  the  applicability  of  the  principle 
upon  which  that  decision  was  rested,  have  been  expressly 
recognized.    Thus  in  McCaffrey  v.  Woodin,*  the  lease  of  a 


1  The  case  went  through  many  fluc- 
tuations. It  was  first  heard  before 
a  county  judge,  who  decided  in  the 
plaintiff's  favor.  The  Queen's  Bench 
Division  reversed  this  decision;  the 
Court  of  Appeal  reversed  the  Divi- 
sion ;  and  the  House  of  Lords,  finally, 
reversed  the  Court  of  Appeal. 

The  equity  rule  that  a  contract 
for  the  sale  of  chattels  to  be  after- 
wards acquired  transfers  the  bene- 
ficial interest  in  such  chattels  to  the 
vendee  as  soon  as  they  are  acquired 


by  the  vendor,  is  limited  to  the  case 
of  sales  of  specific  articles  which,  on 
being  acquired  by  the  vendor,  can 
be  identified  as  the  very  things  sold. 
Block  V.  Shaw,  78  Ark.  511. 

*  See  Reeve  v,  Whitmore,  33  L.  J. 
Ch.  63-66. 

*  Cumberland  Union  Banking  Co. 
V,  Maryport  Hematite  Iron  &  Steel 
Co.  (1892),  1  Ch.  D.  415. 

*  65  N.  Y.  459.  See,  also,  Central 
Trust  Co.  V.  West  Ind.  Imp.  Co., 
169N.  Y.  314.    But  some  New  York 
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farm  gave  the  lessor  a  lien  upon  ''personal  property  which 
may  be  put  on  said  premises;'^  and  it  was  held  by  the  Court 
of  Appeals  of  New  York  that  while  in  law  the  title  did  not 
pass,  at  all  events  until  after  the  lessor  had  exercised  the 
license  by  actual  seizure,  yet  in  equity  the  beneficial  interest 
was  transferred  without  the  intervention  of  any  new  act,  and 
the  equitable  title  attached  immediately  upon  the  coming 
into  existence  or  the  acquisition  of  the  property.  Similar  de- 
cisions have  been  made  in  the  Federal  courts,  and  in  those  of 
'many  states.^  Of  the  cases  of  assignments  of  future  ac- 
quisitions, mortgages  by  railroad  companies  of  rolling  stock 
and  other  personal  property  are  perhaps  of  the  most  practical 
importance.  The  validity  of  such  mortgages  is  now  thor- 
oughly established.^ 


cases  would  seem  opposed  to  the 
doctrine  of  Holroyd  v,  Marshall. 
See  Deeley  v.  Dwight,  132  N.  Y.  69, 
and  Rochester  Distilling  Co.  v.  Rasey, 
142  N.  Y.  570. 

1  Butt  V.  Ellett,  19  Wall.  544  (mort- 
gage of  future  crops) ;  Brett  v.  Carter, 
2  Lowell's  Dec.  458;  Burrill  t;.  Whit- 
comb,  100  Me.  286  (future  stock  of 
goods);  Mitchell  v,  Winslow,  2  Story, 
630;  Wyatt  v,  Watkins,  4  Law  &  Eq. 
Reporter,  240  (mortgage  of  future 
crops);  Arques  t;.  Wasson,  51  Cal. 
620  (future  crops);  Richardson  v, 
Washington  et  al.,  88  Tex.  339  (fu- 
ture crops).  See,  also,  Bittenbender 
V.  The  Sunbury  &  Erie  R.  R.  Co.,  40 
Pa.  269;  Collins's  Appeal,  107  Pa. 
590;  Caulfield  v.  Van  Brunt,  173  Pa. 
428;  Dutton's  Estate,  181  Pa.  432; 
Brown  ».  Dail,  117  N.  Car.  41;  Wil- 
liams V.  Chapman,  118  N.  Car.  943; 
Walker  v,  Vaughn,  33  Conn.  577; 
Pennock  v.  Coe,  23  How.  117;  Pul- 
lan  V.  C.  &  C.  Air  Line  R.  Co.,  5  Biss. 
248;  Smithurst  v.  Edmunds,  14  N. 
J.  Eq.  408;  Cumberland  Nat.  Bk. 
V.  Baker,  57  N.  J.  Eq.  231;  Groton 
Manuf.  Co.  v.  Gardiner,  11  R.  I.  626; 
Galveston  R.  R.  Co.  v.  Cowdrey,  11 
Wall.  459;  United  States  v.  New  Or- 


leans R.  R.  Co.,  12  Wall.  362;  Ted- 
ford  V.  Wilson,  3  Head,  311;  Phila., 
WU.  &  Bait.  R.  R.  Co.  v.  Woelpper, 
64  Pa.  366;  Phillips  y.  Winslow,  18  B. 
Mon.  431;  Pierce  v.  Mil.  &  St.  P.  R. 
R.  Co.,  24  Wis.  551;  Barnard  v. 
Nor.  &  Wor.  R.  R.  Co.,  14  N.  B.  R. 
469;  3  Cent.  L.  R.  608;  Comer  v. 
Lehman  &  Co.,  87  Ala.  362;  Central 
Trust  Co.  V,  Ohio  Centr.  R.  Co.,  36 
Fed.  536,  537;  Jemegan  v.  Os- 
born,  155  Mass.  207;  Fidelity  Co.  v. 
Sturtevant  Co.,  86  Miss.  509;  Flana- 
gan Bank  v.  Graham,  42  Or.  403; 
Morton  t;.  Williamson,  72  Ark.  390. 
Some  decisions  in  this  country  are, 
however,  the  other  way,  the  principal 
of  these  being  Moody  v,  Wright,  13 
Met.  17;  Hutchinson  v.  Ford,  9  Bush, 
318;  Lamson  v.  Moffat,  61  Wis.  153; 
Blanchard  v.  Cooke,  144  Mass.  207, 
and  New  Lincoln  Hotel  Co.  t;.  Shears, 
67  Neb.  478.  The  conveyance  of 
"any  invention  which  may  here- 
after be  made  by  me"  will  not  op- 
erate as  an  assignment.  See  Re- 
gan Vapor  Engine  Co.  v.  Pacific 
Gas  Engine  Co.,  7  U.  S.  App.  73; 
Stratton  v.  Natural  Gas  Co.,  189 
Fed.  928. 
*  See  Jones  on  Mortgages,  §§  152, 
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The  doctrine  under  consideration  is  of  very  great  practical 
importance.  If  the  right  of  the  assignee  rises  (as  it  is  here 
conceived  it  does)  to  the  dignity  of  a  title  to  the  specific 
property,  it  cannot  be  defeated  by  an  assignee  in  bankruptcy 
(for  example)  who  could  not,  therefore,  successfully  resist 
an  action,  or  rather  a  bill  in  equity,  to  recover  the  specific 
goods.  If  the  right  of  the  assignee  is  a  mere  right  to  recover 
damages  for  the  nonfulfilment  of  a  contract  to  deliver  goods, 
he  would  necessarily  come  in,  pari  passu,  with  other  cred- 
itors of  the  insolvent  vendor* 

It  has  been  decided,  in  some  cases,  that  in  order  to  create 
an  equitable  title  or  estate  in  the  assignee,  the  property  must 
be,  in  some  way,  specifically  pointed  out.^  But  under  the 
strictly  equitable  doctrine — that  is,  the  doctrine  unhampered 
by  any  common-law  considerations — such  identification  does 
not  seem  necessary.    General  words  are  enough.^ 

A  covenant  affecting  lands  thereafter  to  be  acquired,  if  it 
specifies  the  land,  and  the  property  is  afterwards  acquired 
with  an  intent  to  satisfy  the  covenant,  will  operate  in  equity 
upon  the  lands  so  afterwards  acquired.' 

It  is  to  be  remembered  that  when  it  is  claimed  that  after-^ 
acquired  property  is  brought  under  the  lien  of  an  existing 
mortgage,  there  are  certain  lloaitations  to  which  the  alleged 
claim  is  subject.  The  chief  qualification  is  that  the  mort- 
gagee of  after-acquired  property  is  not  a  purchaser  for  value 
in  the  sense  that  he  can  acquire  an  interest  by  way  of  estate 
or  lien  greater  than  that  which  the  mortgagor  has  himself. 
The  lien  of  the  mortgage  attaches  to  after-acquired  property 
in  the  condition  in  which  the  mortgagor  takes  it  from  his 
vendor  and  also  subject  to  all  known  liens  or  equities  valid 


153,  154,  and  452.  Note,  also,  the 
case  of  Ga.  So.  R.  R.  Co.  t;.  Merc.  Tr. 
A  Dep.  Co.,  94  Ga.  306. 

^  Belding  t;.  Read,  3  Hurl.  &  Colt. 
961;  Coombe  v.  Carter,  35  Ch.  D. 
109,  112,  115;  MorriU  i;.  Noyes,  56 
Me.  465. 

*  Coombe  v.  Carter,  35  Ch.  D.  109; 
36  Ch.  D.  348;  Tailby  t;.  Official  Re- 


ceiver, 13  App.  Cas.  523;  Bacot  v. 
Varnado,  91  Miss.  825. 

'  Metcalfe  v.  The  Archbishop  of 
York,  1  M.  &  Cr.  547;  Lyde  v.  Mynn, 
4  Sim.  505;  Wellesley  v.  Wellesley,  4 
My.  &  C.  579;  2  Lead.  Cas.  Eq.  772. 
Sec,  however.  Countess  of  Moming- 
ton  V,  Keane,  2  De  C.  d^  J«  292. 
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against  the  vendee  and  mortgagor  which  arose  in  the  act  of 
purchase  or  acquisition  and,  therefore,  necessarily  qualify 
its  scope  and  extent.^ 

166.  Exceptions  to  the  general  role. 

To  the  general  equitable  rule  which  favors  transfers  of 
things  not  in  possession,  there  are,  however,  certain  excep- 
tions, just  as  we  have  seen  that  there  are  exceptions  to  the 
common-law  rule  forbidding  such  assignments. 

Thus,  in  equity  a  mere  litigious  right,  theUransfer  of  which 
would  simply  tend  to  encourage  litigation,  and  thus  fall 
within  the  spirit  of  the  rule  against  maintenance,  will  not  be 
recognized.^  Therefore  a  bare  right  to  file  a  bill  in  chancery 
on  the  ground  of  fraud  cannot  be  assigned  even  in  equity.' 
Where,  however,  an  assignment  is  made  of  subsisting  prop- 
erty, an  incidental  right  to  sue  for  a  fraud  will  pass  by  the 
assignment.^ 

So,  too,  equity  will  not  recognize  assignments  of  certain 
species  of  property  which  it  would  be  against  the  policy  of 


1  See  the  language  of  Judge  Taf  t  in 
Harris  v.  Youngstown  Bridge  Com- 
pany,  90  Fed.  322;  citing  Pennock 
V.  Coe,  23  How.  117,  and  a  number 
of  other  cases,  concluding  with  Irri- 
gation Co.  t;.  Garland,  164  U.  S.  1. 
See,  also,  Venner  v.  Farmers'  Loan 
and  Trust  Co.,  90  Fed.  348;  Trust 
Co.  V.  City,  182  Fed.  64;  Lang  v, 
Choctaw  R.  R.  Co.,  J98  Fed.  41. 

»See  Peck  t;.  Heurick,  167  U.  S. 
624;  United  Zinc  Companies  v,  Har- 
wood,  216  Mass.  474. 

» De  Hoghton  v.  Money,  L.  R.  2  Ch. 
169;  Prosser  v.  Edmuncb,  1  Y.  &  C. 
Exch.  R.  481;  Milwaukee  and  Minne- 
sota R.  Co.  V,  The  Milwaukee  and 
Western  R.  Co.,  20  Wis.  183;  Gard- 
ner V,  Adams,  12  Wend.  297;  Mar- 
shall V.  Means,  12  Ga.  61.  See,  also, 
Wilhite  V.  Roberts,  4  Dana,  172; 
Slade  V.  Rhodes,  2  Dev.  &  Bat.  Eq. 
24;  Smith  v.  Thompson,  94  Mich.  381  ; 


Jones  V,  Babcock,  15  Mo.  App.  149; 
Wilson  V.  St.  Louis  A  W.  Ry.  Co., 
120  Mo.  45;  Dunklin  v,  Wilkins,  5 
Ala.  199;  In  re  Paris  Skating  Rink 
Co.,  5  Ch.  D.  959;  Gruber  v.  Baker, 
20  Nev.  453;  Staude  t;.  Tscharner, 
187  111.  19.  The  lien  of  a  vendor  for 
purchase-money  was  held  not  to  be 
assignable  in  Richards  v.  Leaming,  27 
111.  431;  Keith  v.  Homer,  32  111.  524; 
Elder  v,  Jones,  85  111.  384;  McKee  v. 
Judd,  2  Keman,  622.  Such  an  as- 
signment will  be  set  aside.  Arden  v, 
Patterson,  5  Johns.  Ch.  44.  But  see 
Davis  V.  Smith,  88  Ala.  596;  Annis  t;. 
Butterfield,  99  Me.  181. 

*  Emmons  v.  Barton,  109  Cal.  662; 
Gandy  v.  Fortner,  119  Ala.  303; 
Haseltine  v.  Smith,  154  Mo.  404; 
Wimpfheimer  v,  Perrine,  61  N.  J.  Eq. 
126;  Hicks  v.  Steel,  126  Mich.  408; 
National  Valley  Bank  o.  Hancock, 
100  Va.  101, 
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the  law  to  allow  the  owners  to  part  with.  These  are  pensions 
given  as  rewards  for  extraordinary  services,  pay  or  half-pay 
in  the  anny,  the  salaries  of  judges,  claims  against  the  United 
States,*  and  other  revenues  and  emoluments  of  a  kindred 
character,  which  reasons  of  state  require  should  remain 
always  for  the  benefit  of  the  person  to  whom  they  were 
originally  given.* 

Upon  analogous  principles,  assignment  by  an  executor 
of  his  commissions  before  the  same  are  ascertained  in  the 
manner  prescribecl  by  law,  or  of  alimony  to  be  allowed  and 
paid  in  the  future,  have  been  held  to  be  contrary  to  public 
policy.' 

A  piu'ely  personal  trade-mark  is  not  assignable;  ^  and  the 
mere  name  of  an  individual  is  not  assignable,  as  to  sustain 
such  a  sale  would  be  to  practice  a  fraud  upon  the  public. 
This  conclusion  was  reached  in  England  and  in  New  York 
some  years  ago ;  and  has  recently  been  adopted  and  applied 
in  Massachusetts,  Pennsylvania  and  elsewhere.*  A  contract 
assigning  "any  invention"  which  the  assignor  ''may  here- 
after make"  in  certain  articles  of  manufacture,  will  not 


^  Wood's  Executors  v.  Dialogue,  15 
Phila.  160;  St.  Paul  &  D.  R.  Co.  v. 
U.  S.,  112  U.  S.  733.  An  assignment 
by  a  public  officer  of  his  salary  or 
fees  before  they  are  due  impairs  the 
efficiency  of  the  pubUc  service  and 
IB  void.  Granger  v,  French,  152 
Mich.  356;  Schmidt  v,  Dooling,  145 
Ky.  240;  Dunkley  v.  City,  157  Mich. 
339;  Walker  v.  City,  129  N.  Y.  Supp. 
1059. 

*  Stone  V,  Lidderdale,  2  Anst.  533; 
Elwyn's  Appeal,  67  Pa.  369;  State  v. 
Williamson,  118  Mo.  146;  Nat.  Bank 
of  El  Paso  V.  Fink,  86  Tex.  303;  FuBt 
Nat.  Bank  v.  State,  68  Neb.  482; 
Emerson  v.  Hall,  13  Pet.  409;  Ar- 
buthnot  V,  Norton,  5  Moore,  P.  C.  C. 
219;  though  see  State  Bank  v.  Hast- 
ings, 15  Wis.  75,  and  Meriweather's 
Adm'r  v.  Herran,  8  B.  Mon.  162; 
CoUyer  v,  Fallon,  1  Turn.  &  Russ. 


459;  L'Estrange  v.  L'Estrange,  1 
Eng.  L.  &  Eq.  153;  Preddy  t».  Rose,  3 
Meriv.  102;  Tunstall  v.  Boothby,  10 
Sim.  542;  Flarty  r.  Odium,  3  T.  R. 
681;  Lidderdale  v.  Montrose,  4  T^  R. 
248;  Cooper  v.  Reilly,  2  Sim.  560; 
Perry  on  Trusts,  §  69,  notes  3  and  4; 
King  V,  Hawkins,  2  Ariz.  358.  The 
assignment  of  the  unearned  part  of 
his  salary  by  a  public  officer  is  against 
public  policy  and  void.  McGowan  v. 
City,  118  La.  429. 

» In  re  Worthington,  141  N.  Y. 
9;  Lynde  t».  Lynde,  64  N.  J.  Eq. 
736. 

*  Kerr  on  Injunctions,  479. 

'^  See  Hughes  v.  Statham,  4  Bam. 
&  Cress.  187;  Messer  v.  The  Fadettes, 
168  Mass.  140;  Hegeman  v.  Hege- 
man,  8  Daly  (N.  Y.),  1;  Blakely  r. 
Sousa,  197  Pa.  305;  Skinner  v,  Oakes, 
10  Mo.  App.  45. 
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operate  to  pass  the  invention  when  made.*  A  publishing 
agreement  between  an  author  and  publisher  is  purely  per- 
sonal. It  cannot  be  assigned  by  the  publisher  without  the 
author's  consent.  * 

A  contract  is  not  assignable  where  it  involves  a  personal 
liability,  a  relation  of  personal  confidence  or  calls  for  the 
skill  or  experience  of  one  of  the  parties.* 

It  has  been  held,  moreover,  that  the  right  of  action  for  a 
mere  personal  tort  cannot  be  assigned;  *  but  a  right  to  re- 
cover damages  for  an  injury  to  property  may  undoubtedly  be 
assigned.^ 

It  was  said  in  Mandeville  v.  Welch,*  that  an  order  drawn 
on  a  fund  for  only  a  part  thereof,  does  not  amount  to  an 
assignment  of  that  part,  for  the  reason  that  a  creditor  shall 
not  be  permitted  to  split  up  a  single  cause  of  action  into  many 
actions  without  the  assent  of  his  debtor.  In  other  words,  the 
rule  was  laid  down  that  a  part  only  of  a  chose  in  action  cannot 
be  assigned,  but  that  if  there  is  any  transfer  there  must  be  a 
transfer  of  the  whole.  But  this  was  in  a  common-law  action;  ^ 
and  although  the  rule  has  been  approved  in  several  cases,  it 
cannot  be  considered  sound  as  a  doctrine  of  equity.* 


1  Regan  Vapor  Engine  Co.  v.  Pa- 
cific Gas  Engine  Co.,  7  U.  S.  App.  73. 

« Griffith  V.  Tower  Pub.  Co.,  Ltd., 
[1897]  1  Ch.  21. 

»Haag  V.  Reichert,  142  Ky.  298; 
Nassau  Hotel  Co.  v,  Barnett,  147 
N.  Y.  Supp.  284;  McGuire  v.  Brown, 
114  Va.  236;  Johnson  v.  Vickere,  139 
Wis.  145.  See,  also,  King  v.  Grocery 
Co.,  72  Wash.  132;  Browne  u.  Skar- 
key  Co.,  58  Or.  480. 

*  The  People  v,  Tioga,  19  Wend.  73; 
Morris  V,  McCulloch,  83  Pa.  34; 
Beck  V,  Cricket  Club,  45  Pa.  Sup. 
358;  but  see  Dean  v.  Chandler,  44 
Mo.  App.  338;  Boogren  v.  St.  Paul 
Ry.  Co.,  97  Minn.  51;  Kithcart  v, 
Kithcart,  145  Iowa,  549;  Hewey  ». 
Fonts,  91  Kan.  680;  Wells  v.  Ry.  Co., 
96    Miss.    191.      Before   judgment, 


Weller  v,  Jersey  City  Ry.  Co.,  68 
N.  J.  Eq.  659. 

» North  V.  Turner,  9  S.  &  R.  244; 
Butler  V.  The  Railroad,  22  Barb.  110; 
Missouri  Pac.  Ry.  Co.  v.  Cullers,  81 
Tex.  382.  See  Metropolitan  Ins.  Co. 
V.  Fuller,  61  Conn.  252;  Chouteau  v. 
Boughton,  100  Mo.  406;  Sperry  v. 
Stennick,  64  Or.  96;  City  v,  Mitchell, 
114  Va.  229;  Williamsport  ».  R.  R. 
Co.,  71  W.  Va.  741. 

•  18  U.  S.  288. 

7  See  Dean  v.  St.  Paul  &  Duluth  R. 
R.  Co.,  53  Minn.  504,  and  Hopkins  v. 
Washington  County,  56  Neb.  696; 
Vetter  v,  Meadville,  236  Pa.  563; 
Van  Schoick  v.  Van  Schoick,  76  N.  J. 
L.  242;  Shearer  v.  Shearer,  137  Ga. 
61. 

'See  Exchange  Bank  v,  McLoon, 
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It  has  been  decided  in  many  cases  in  this  country  that 
land  held  adversely  cannot  be  assigned;  and  it  has  been 
further  held  that  as  such  assignments  are  considered  void 
on  the  ground  of  public  policy,  they  ought  not  to  be  en- 
forced in  equity.^  In  other  states,  however,  the  rule  which 
forbids  such  assignments  does  not  prevail.^  An  assignment 
of  wages  to  *' become  due,"  when  no  emplojrment  exists  at 
the  time,  is  void ; '  but  where  there  is  an  existing  employ- 
ment, it  is  otherwise/ 

167.  Requisites  to  an  equitable  assignment. 

No  particular  form  of  words  is  necessary  in  order  to  make 
a  valid  assignment  of  a  chose  in  action.^   Nor  is  any  written 


73  Me.  498;  Caldwell  v,  Hartupee,  70 
Pa.  74,  79;  Appeals  of  the  City  of 
Philadelphia,  86  Pa,  179;  Field  v.  The 
Mayor  of  New  York,  2  Seld.  179;  Ris- 
ley  V.  Phenix  Bank,  83  N.  Y.  318; 
Chambers  v.  Lancaster,  160  N.  Y. 
342;  James  v.  Newton,  142  Mass.  366; 
McDaniel  v.  Maxwell,  21  Or.  202; 
Kingsbury  v.  Burrill,  151  Mass. 
199;  Harris  County  v.  Campbell,  68 
Tex.  22;  Avery  v.  Popper  &  Bro., 
92  Tex.  337;  Carter  v.  Nichols,  58 
Vt.  553;  Peugh  ».  Porter,  112  U.  S. 
737;  Line  ».  McCall,  126  Mich.  497; 
Warren  v.  First  Nat.  Bank,  149  III. 
9;  Smith  v.  Bates  Machine  Co.,  182 
111.  166;  Fourth  St.  Bank  v,  Yardley, 
165  U.  S.  644;  Hipwell  o.  Surety  Co., 
130  la.  656.  See,  however,  Chicago 
R.  Co.  V.  Nichols,  57  111.  467;  Chicago, 
B.  &  Q.  R.  R.  Co.  t^.  Provolt,  42  Colo. 
103;  Jermyn  v.  Moffitt,  75  Pa.  399; 
Tyler  v,  Tuel,  6  Cranch,  324;  John- 
son County  V.  Bryson,  27  Mo.  App. 
341;  BoBworth  v,  Jacksonville  Nat. 
Bank,  24  U.  S;  App.  413  (where 
Mandeville  v,  Welch  was  applied); 
Kentucky  Lumber  Co.  v.  Montz, 
158  Ky.  328;  Dudley  v.  Barrett,  66 
W.  Va.  363. 

^  Hoppiss  V,  Eskridge,  2  Ired.  Eq. 
54. 


'  See  note  to  Ryall  t;.  Rowles,  339; 
Edwards  v,  Parkhurst,  21  Vt.  472. 

'  Lehigh  Valley  R.  Co.  v.  Woodring, 
116  Pa.  513;  Kennedy  v.  Tiemay,  14 
R.  I.  528;  Close  v.  Gravel  Co.,  156 
Mo.  App.  411.  In  Maine  an  assign- 
ment of  wages  to  be  valid  against  any 
other  person  than  the  parties  thereto 
must  be  recorded.  R.  S.  1903,  c.  113, 
§6;  Whitcomb  v.  City,  99  Me.  75; 
Richards  v.  Olsen,  185  III.  App.  395. 

*  Tiemay  v.  McGarity,  14  R.  1. 231; 
Citizens'  Loan  Co.  v.  Boston  R.  R. 
Co.,  196  Mass.  528;  Colorado  Fuel 
Co.  V.  Kidwell,  20  Colo.  App.  8; 
Peterson  &.  Ball,  121  la.  544;  Leitch 
V,  Northern  Pacific  Ry.  Co.,  95  Minn. 
35.  An  assignment  of  wages  to  be 
earned  in  the  future  under  an  exist- 
ing employment  is  valid.  Rodijkeit 
V.  Andrews,  74  Ohio  St.  104;  Nat. 
Biscuit  Co.  V.  Consolidated  Co.,  153 
111.  App.  214;  Leonard  v.  Farrington, 
124  Minn.  160;  Roesch  v,  Worthen 
Co.,  95  Ark.  482. 

'  Row  V.  Dawson,  2  Lead.  Cas.  Eq. 
1612;  Ex  parte  Alderson,  1  Mad.  53; 
Ex  parte  South,  3  Swanst.  392; 
Thompson  v.  Speirs,  13  Sim.  469; 
Gumell  V.  Gardner,  4  Giff.  626;  Buck 
V,  Swazey,  36  Me.  41 ;  Conway  o.  Cut- 
ting, 51  N.  H.  407;  Tingle  r.  Fisher, 
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instrument  required,  for  it  is  sufficient  if  there  is  a  verbal 
declaration  whereby  the  intention  to  part  with  the  owner- 
ship  of  the  chose  is  properly  manifested.^  Thus,  if  A  is  a 
creditor  of  B,  and  wishes  to  transfer  the  debt  .to  C,  an  order, 
verbal  or  written,  from  A,  directing  B  to  pay  the  amount 
due  to  C,  will  be  a  good  equitable  assignment.^ 

So,  also,  where  the  owner  of  goods,  then  in  the  hands  of 
his  agent,  promised  a  creditor  by  letter  that  he  would  direct 
the  agent  to  deliver  the  goods  to  the  creditor,  and  did  sub- 
sequently give  such  a  direction,  it  was  held  that  this  operated 
as  an  equitable  assignment.^  So,  likewise,  a  parol  agreement 
to  transfer  stock  as  collateral  security,  followed  by  the  execu- 
tion of  a  letter  of  attorney  to  transfer  the  same,  has  been 
held  to  amoimt  to  an  assignment  of  the  stock  in  equity.  ^ 

An  order  payable  out  of  a  particular  fund  may  operate  as 
an  assignment  of  the  fund;  ^  either  in  whole  or  in  part; '  and 
so,  also,  will  a  cheque  for  the  entire  deposit  of  the  drawer,  if 


20  W.  Va.  407;  Goldman  v.  Murray, 
164  Cal.  419;  Galbreath  v.  Wallnch, 
45  Colo.  537;  Lexington  Brewing 
Go.  V,  Hamon,  155  Ky.  711;  Brooks- 
ville  Co.  0.  Latty,  144  N.  Y.  Supp. 
1042;  Levins  v.  Stark,  57  Or.  189; 
Hurley  v.  Ashbridge,  55  Pa.  Sup. 
523. 

^  Gumell  V.  Gardner,  9  Jur.  (n.  a.) 
1226;  Ford  v.  Stuart,  19  Johns.  342; 
Thompson  v,  Emery,  7  Foster,  269; 
Johnson  County  v,  Bryson,  27  Mo. 
App.  341;  Mclntyre  v.  Hauser,  131 
Cal.  11;  Weaver  v.  Atlantic  Roofing 
Co.,  57  N.  J.  Eq.  547. 

*  Yeates  p.  Groves,  1  Ves.  Jr.  281 ; 
Caldwell  v.  Hartupee,  70  Pa.  74. 

'  Bum  V,  Carvalho,  4  My.  &  Cr. 
690.  See,  also,  Langton  v.  Waring, 
18  Com.  B.  (n.  b.)  314;  Ex  parte  Mon- 
tague, 1  Ch.  D.  554;  Cabada  v.  De 
Jongh,  1  W.  N.  C.  342;  Kenneweg  v. 
Schilansky,  45  W.  Va.  521;  con- 
sult Clemson  v,  Davidson,  5  Binn. 
308. 

«Lightner's  Appeal,  82  Pa.  301; 

19 


Taft  V,  Bowker,  132  Mass.  277,  case 
of  savings-bank  book. 

"East  Lewisburg  L.  d:  M.  Co.  v. 
Marsh,  91  Pa.  96;  Ex  parte  Butt,  4 
Ch.  D.  419;  Clark  v.  Muran,  3  Paige 
Ch.  373;  McLellan  v.  Walker,  26  Me. 
114;  Cutts  9.  Perkins,  12  Mass.  206; 
Morton  v.  Naylor,  2  Hill,  585;  Phil- 
lips V.  Stagg,  2  Edwards,  108;  Luff  v. 
Pope,  5  Hill,  413;  Nesmith  v.  Drum, 
8  W.  &  S.  9;  Ferran's  Estate,  1  Asm. 
319;  Caldwell  v,  Hartupee,  70  Pa.  74; 
Phoenix  Iron  Co.  v.  Philadelphia,  2 
W.  N.  C.  596;  Cabada  v.  De  Jongh,  1 
W.  N.  C.  342;  Slobodisky  ».  Curtis,  58 
Neb.  211 ;  Pollard  v.  Pollard,  68  N.  H. 
356;  Lcupold  o.  Weeks,  96  Md. 
280;  Warrington  v.  Mengel,  41  Pa. 
Sup.  362. 

•  Gillette  v.  Murphy,  7  Okla.  91 ; 
Dowling  V.  Seattle,  22  Wash.  592. 
The  order  must  be  unconditional. 
Commercial  Nat.  Bank  v.  Portland, 
37  Ore.  33.  See,  also,  Seymour  v. 
Aultman  Co.,  109  Iowa,  297;  Law- 
son  V,  Lyon,  136  Ga.  214. 
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it  was  intended  to  have  that  effect;  ^  and  an  endorsement 
of  a  certificate  of  deposit,^  but  the  better  opinicHi  would  seem 
to  be  that  a  mere  promise  to  pay  out  of  a  fund  will  not.'  The 
first  branch  of  this  proposition  seems  to  be  well  supported 
by  authority,^  but  as  to  the  latter  there  has  been  some  fluc- 
tuation of  opinion,  although  the  more  recent  decisions  in  the 
United  States  decidedly  support  it.  As  long  ago  as  1744  it 
was  decided  in  Bradley's  case  ^  that  a  promise  to  pay  a  debt 
out  of  a  sum  due  by  a  third  person  does  not  create  a  specific 
lien  upon  such  sum,  Lord  Hardwicke  refusing  a  prayer  for 
an  injunction  to  stay  the  money  in  the  debtor's  hands  and 
saying  that  ''he  would  not  lay  such  embargoes  upon  persons 
to  prevent  their  paying  their  debts."  But  in  Rodick  v. 
Gandell  *  there  is  a  dictum  by  Lord  Truro  to  the  effect  that 
a  promise  to  pay  out  of  a  particular  fund  would  operate  as  an 
assignment,  and  this  was  followed  by  a  decision  of  Vice- 
Chancellor  Wood/  and  the  tendency  of  the  English  deci- 
sions would,  therefore,  seem  to  be  in  favor  of  holding  a 
promise  to  operate  as  an  assignment.  In  the  United  States, 
however,  the  weight  of  authority  is,  perhaps,  the  other  way. 
The  authorities  were  reviewed  in  Ex  parte  Tremont  Nail 
Company,*  and  a  conclusion  adverse  to  the  decision  in 
Riccard  v.  Prichard  reached  ;•  but  in  Clark  v.  Sigua  Iron 

1  Taylor's  Estate,  Ruffell's  Appeal,  277.   See,  also,  Field  v.  Magaw,  L.  R. 

154  Pa.  183.  4  C.  P.  660;  Thompson  v.  Simpson, 

s  Fett's  Estate,  39  Pa.  Sup.  246.  L.  R.  5  Gh.  659;  Pettibone  o.  Thom- 

*  Ex  parte  Tremont  Nail  Co.,  16  son,  130  N.  Y.  Supp.  284. 
Nat.  Bank  Reg.  460.  >  16  Nat.  Bank  R^.  451. 

*  See  Diplock  v,  Hammond,  2  Sm.  . '  See,  also,  Ho3rt  v.  Story,  3  Barb. 
&G.  141;5DeG.,  M.  &G.320;Gur-  262;  Geist's  Appeal,  104  Pa.  355; 
nell  V,  Gardner,  4  GifT.  626;  Hunt  v.  Christmas  v.  Russell,  14  Wall.  69; 
Mortimer,  10  B.  &  G.  44;  Ex  parU  Trist  v.  Child,  21  Wall.  441;  Christ- 
Carlon,  4  Dea.  &  Chitty,  120;  Bank  mas  v.  Griswold,  8  Ohio  St.  558; 
of  United  States  v,  Huth,  4  B.  Mon.  Connely  v.  Harrison,  16  La.  Ann.  41; 
423;Newby».Hill,2Met.  (Ky.)530;  Eib  v.  Martin,  5  Leigh,  132;  Ford 
Richardson  v.  Rust,  9  Paige  Ch.  243;  &.  Gamer,  15  Ind.  298;  Pearce  v. 
Patten  v.  Wilson,  34  Pa.  299;  Chase  Roberts,  27  Mo.  179;  Benford  v.  San- 
v.  Petroleum  Bank,  66  Pa.  169;  Larra-  ner,  40  Pa.  9;  Lamon  v,  McKee,  18 
bee  v.  Hascall,  88  Me.  511.  Dist.    Col.    446,    462;    Lanigan    v. 

» Ridgeway,  194.  Bradley  Co.,  50  N.  J.  Eq.  201 ;  Amer- 

«  1  DeG.,  M.  &  G.  763.  ican  Pin  Co.  o.  Wright,  60  N.  J.  Eq. 

'  Riccard  v.  Prichard,  1  K.  &  J.      147;  Fairbanks  v.  Wekhaus,  55  Neb. 
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Co.,*  Moeser,  Admtr.,  v.  Schneider,*  and  Harlow  v.  Bartlett,* 
the  promises  to  pay  were,  under  the  circumstances,  held 
equivalent  to  assignments. 

A  simple  draft,  not  identifying  any  particular  debt  or  fund, 
will  not  be  an  assignment;  ^  and  a  cheque  against  a  general 
account  will  not,  alone,  operate  as  an  assignment.^  But 
while  an  equitable  assignment  or  lien  will  not  arise  against 
a  deposit  account  solely  by  reason  of  a  cheque  drawn  against 
the  same,  yet  the  authorities  establish  that  if  in  the  trans- 
action connected  with  the  delivery  of  the  cheque  it  was  the 
understanding  and  agreement  of  the  parties  that  an  advance 
about  to  be  made  should  be  a  charge  on  and  satisfied  out  of  a 
specified  fund,  a  court  of  equity  will  lend  its  aid  to  carry  such 
agreement  into  effect  as  against  the  drawer  of  the  cheque, 
mere  volunteers,  and  parties  charged  with  notice.' 

And  so  a  mere  direction  to  an  agent  to  collect  money  and 
hand  it  over  to  a  third  party,  will  not  amount  to  an  assign- 
ment. Thus  a  railway  contractor,  being  indebted  to  his 
bankers,  wrote  to  the  solicitors  of  the  company  authorizing 

362;  Hoflsack  v,  Graham,  20  Wash.  Bk.,  L.  R.  6  H.  L.  352;  Akin  v,  Jones, 

1S4;  Hanchey  v.  Hurley,   129  Ala.  93  Tenn.  353;  Uendereon  &  Co.  v. 

306;  Cameron  v,  Boeger,  200  111.  84;  United  States  Nat.  Bank,  59  Neb. 

Phillips    V,    Hogue,    63    Neb.    192;  280;  Perry  p.  Bank,  131  N.  C.  117; 

Weiss  V,  Guliett,  18  Colo.  App.  122.  Pullen  v.  Placer  Co.  Bk.,  138  Cal.  169. 

Wood's  Estate,  243   Pa.  211.    See,  As  to  its  effect  between  the  parties, 

however,     Greenfield's    Estate,    24  see  Hulings  v.  Hulings  Lumber  Co., 

Pa.  322.  38  W.  Va.  351;  Love  v.  Ardmore 

>  39  U.  S.  App.  753.  Stock  Exchange,  5  Ind.  Ter.  202; 

*  158  Pa.  412.  contra,  Kuhnes  v.  Cahill,  128  la.  594; 
<96  Me.  294.  Clark  v.  Bank,  72  Kan.  1;  Eastern 

*  Farmers'  and  Mechanics'  Ins.  Co.  Milling  Co.  v.  Eastern  Export  Co., 
V.  Simmons,  30  Pa.  299;  Bank  of      146  Fed.  Rep.  761. 

Mount  Joy  v.  Gish,  72  Pa.  13.    See,  •  Fourth  Street  Bank  v.  Yardley, 

also,  Jermyn  v.  Moffitt,  75  Pa.  399;  165  U.  S.  644.    See,  also,  Coates  v. 

Hopkins  v,  Beebe,  26  Pa.  85;  Loyd  o.  First  Nat.  Bank  of  Emporia,  91  N.  Y. 

McCaffrey,  46  Pa.  410;  Com.  ex  rel  26;   Throop   Grain   Cleaner   Co.   v. 

Att.-Gen.  v,  American  Life  Ins.  Co.,  Smith,  110  N.  Y.  83;  First  Nat.  Bank 

162  Pa.  586;  Laclede  Bank  v,  Schuler,  v.  Clark,  134  N.  Y.  368;  First  Nat. 

120  U.  S.  .514;  Baer  v,  English,  84  Bank  t;.  Dubuque,  etc.,  Ry.,  52  Iowa, 

Ga.  403;  Erickson  v.  Inman,  34  Ore.  378;  Harrison  v.  Wright,  100  Ind.  515; 

44.  Shand  v.  Du  Buisson,  L.  R.  18  Eq. 

» Hopkinson  ».  Forster,  L.  R.  19  283;  Poland  v.  Love,  164  Fed.  186; 

Eq.  74;  Citizens'  Bank  v.  First  Nat.  In  re  HoUins,  215  Fed.  43. 
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them  to  receive  the  money  due  to  him  from  the  company, 
and  pay  it  over  to  his  bankers — and  the  solicitors  then  wrote 
to  the  bankers  promising  to  pay  them  the  money  when 
raised;  but  it  was  held  that  this  did  not  operate  as  an  equi- 
table assignment.*  The  difference  between  an  order  which 
will,  and  one  which  will  not  operate  as  an  assignment,  appears 
to  be  this:  If  the  order  is  such  as  to  create  a  mere  agency 
in  the  party  to  whom  it  is  given  to  transfer  the  chose  on  be- 
half of  the  principal,  then,  like  every  other  power  of  attorney, 
it  will  be  revocable  at  pleasure,  and  can  confer  no  title  upon 
the  third  party  until  the  transfer  is  actually  made.  But 
where  the  order  pmports  to  pass  a  present  interest  in  the 
chose  to  the  alleged  transferee,  then,  no  matter  what  form 
the  transaction  may  assume,  it  will  be  treated  in  equity  as  a 
valid  assignment.*  Moreover,  the  mere  delivery  of  the 
written  evidence  of  the  debt  may,  under  certain  circum- 
stances, operate  as  a  valid  equitable  assignment.'  It  was 
accordingly  held,  in  a  case  in  Massachusetts,  that  the  de- 
livery of  a  policy  of  insurance,  for  a  valuable  consideration, 
with  the  intent  to  vest  title  in  the  assignee,  operated  as  a 
valid  transfer;  and  that  the  failure  to  obtain  the  insurance 
company's  consent  to  the  assignment,  although  it  might  de- 
feat the  claim  on  the  policy  against  the  company,  did  not 
defeat  the  transfer.^ 


168.  When  notice  of  assignment  necessary;  to  whom  given* 
In  order  to  complete  the  assignment  as  agamst  the  assign- 
or, the  assignee  need  not  give  notice  thereof  to  the  person 


1  Rodick  V.  Gandell,  1  DeG.,  M.  & 
G.  763.  See,  also,  Burger  v.  Burger, 
135  Pa.  499;  Nebraaka  Moline,  etc., 
Co.  V.  Fuehring,  60  Neb.  316. 

*  See  Hunt  v,  Rousmanier's  Adm'rs, 
8  Wheat.  174;  1  Am.  Lead.  Gas.  676; 
Smith  V,  Bates  Machine  Co.,  182  Til. 
166;  Beers  v.  Spooner,  9  Leigh,  153; 
Tieman  v,  Jackson,  5  Pet.  580;  Wat- 
son V,  Bagaley,  12  Pa.  164;  Beans  v, 
Bullitt,  57  Pa.  221;  Insurance  Co.  of 
Pennsylvania  v.  Phoenix  Ins.  Co.,  71 


Pa.  34;  Keys's  Estate,  137  Pa.  665; 
Wright  ».  EUison,  1  Wall.  22;  In  re 
Stiger,  202  Fed.  791;  notes  to  Ryall 
V,  Rowles,  2  Lead.  Gas.  Eq.  777. 

» Mowry  v.  Todd,  12  Mass.  281 ; 
Runyan  v.  Mersereau,  11  Johns.  534; 
Jenkins  v,  Wilkinson,  113  N.  Car. 
532;  note  to  Row  v.  Dawson,  358. 

*  Hewins  v.  Baker,  161  Mass.  320. 
See,  also,  Higgins  v.  Lansingh, 
Adm'tr,  154  HI.  301,  a  case  of  a 
certificate  of  stock. 
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who  owes  the  debt,  or  has  the  custody  of  the  fund  which 
is  intended  to  be  assigned.^  Thus,  where  a  letter  was  written 
in  this  language:  "We  *  *  *  hold  at  your  disposal  the  sum 
of  about  £425,  due  to  us  from  Messrs.  C.  &  Co.,  for  goods 
delivered  by  us  to  them,"  it  was  held  that  this  operated  as 
an  assignment  of  the  debt  as  against  the  assignor  and  as 
against  the  official  liquidator  m  bankruptcy  proceedings,  at 
though  no  notice  had  been  given  by  the  assignee  to  C.  &  Co.^ 

And  this  is  also  so  as  against  the  creditors  of  the  assignor,' 
or  mere  volunteers.* 

But  as  against  subsequent  assignees  for  value,  the  assignee 
first  in  point  of  time  must  give  notice  to  the  debtor,  other- 
wise he  will  be  liable  to  be  postponed  to  a  second  or  third  as- 
signee, who  has  given  notice.  Between  different  assignees, 
the  one  who  first  gives  notice  to  the  debtor  will,  as  a  general 
rule,  have  the  prior  right.*    This  is  only  in  obedience  to  the 


^  Donaldson  v.  Donaldson,  Kay, 
711;  Way's  Trusts,  2  DeG.,  J.  A  Sm. 
365;  Rodick  v.  Gandell,  1  DeG.,  M.  & 
G.  780;  GurncU  v,  Gardner,  4  Giff. 
626;  Burn  v.  Carvalho,  4  My.  &  Cr. 
690;  Jackson  v.  Hamm,  14  Colo.  58; 
Board  of  Education  v.  Duparquet,  50 
N.  J.  Eq.  234-242;  Pollard  v.  Pollard, 
68  N.  H.  356;  Barnes  v.  Shattuck,  13 
Ariz.  338. 

'  Gorringe  v.  IrweU  India  Rubber 
Works,  34  Ch.  D.  128. 

*  Beavan  v.  Lord  Oxford,  6  DeG., 
M.  &  G.  492;  Eyre  v,  McDowell,  9  H. 
L.  Cas.  628,  652;  Scott  v.  Lord  Hast- 
ings, 4Ki&J,  633;  Pickering  v.  The 
Ilfracombe  Railway  Co.,  L.  R.  3  C.  P. 
235;  Crow  v,  Robinson,  L.  R.  3  C.  P. 
264;  The  People  v.  Elmore,  35  Cal. 
653;  Kortright  v,  Buffalo,  20  Wend. 
91;  22  Wend.  348;  McNeil  v.  The 
Tenth  Nat.  Bank,  46  N.  Y.  328; 
Grymes  v.  Hone,  49  N.  \.  17,  22; 
The  Mt.  Holly  Co.  o.  Ferree,  17  N.  J. 
Eq.  117;  United  States  v.  Vaughan, 
3  Bin.  394;  Pellman  v.  Hart,  1  Pa. 
263;  Marsh  v.  Gamey,  69  N.  H.  236; 


Pollard  V,  Pollard,  68  N.  H.  356; 
Walton  V.  Horican,  112  Ga.  814. 
See  Pinkerton  v,  Manch.  &  Lawr.  R. 
Co.,  42  N.  H.  424,  and  Comm.  v. 
Watmough,  6  Whart.  117,  as  to  the 
steps  necessary  to  complete  the  trans- 
fer of  a  chow  in  acHan,  as  against  the 
creditors  of  the  assignor.  These 
authorities  are  in  conflict.  In  New 
Hampshire,  by  statute,  acceptance 
of  an  order  must  be  in  writing. 
Berlin  Mills  Co.  v.  Poole,  62  N.  H. 
439.  See,  also,  Elliott's  Ex'rs  App., 
50  Pa.  75;  post,  Fraud  on  Cred- 
itors. 

*  Justice  tf.  Wynne,  12  Ir.  Ch.  R. 
289;  Comm.  v,  Crompton,  137  Pa. 
138;  Phillips's  Estate  (No.  4),  205 
Pa.  525.  Note  in  this  case  a  curious 
result  which  followed  the  application 
of  the  doctrine. 

•MethfesseFs  Ex't'r  v.  Atlantic 
Trust  Co.,  35  U.  S.  App.  67;  Phillips's 
Est.,  205  Pa.  525,  citing  the  text; 
Trexler  v.  Kuntz,  36  Pa.  Sup.  352. 
See,  also,  Eng.  Scot.  Mer.  Trust  v, 
Brunton  (1892),  2  Q.  B.  l;aflf'd2Q.B. 
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general  principle,  which  requires  that  all  transfers  of  property 
must  be  rendered  as  complete  as  the  nature  of  the  transaction 
will  permit,  in  order  to  make  them  valid  as  against  subse- 
quent bona  fide  purchasers,  for  valuable  consideration,  with- 
out notice. 

Thus  in  the  case  of  personal  chattels,  possession  must  be 
taken.  And  so  in  the  case  of  choses  in  action,  that  which  is 
equivalent  to  possession,  viz.,  notice  to  the  debtor,  must 
exist,  as  a  general  rule,^  in  order  to  give  the  assignee  a  perfect 
title.  In  other  words,  the  assignee  must  do  everything  to 
assert  the  ownership  which  the  nature  of  the  subject-matter 
of  the  contract  will  allow.  ^ 

But  the  assignee  is  not  required  to  do  more  than  is  reason- 
ably necessary.' 

The  assignee  of  a  debt  is  not  bound  to  give  notice  to  the 
assignor  if  it  is  not  paid.  The  rule  which  exists  as  to  promis- 
sory notes,  in  such  cases,  does  not  apply.  ^ 

The  party  to  whom  notice  of  an  assignment  should  be 
given  is  he  who  has  the  legal  title,  or  who  owes  the  money. 


700;  Donnelly  v.  Johnes,  58  N.  J.  Eq. 
442;  Lumber  Co.  v.  Newcomb,  79 
Miss.  462. 

1  For  an  exceptional  case  see  In  re 
Richards,  45  Ch.  D.  595.  See,  also, 
Moore  v.  North  Western  Bank,  [1891] 
2  Ch.  599,  and  the  remarks  of  Lord 
Selboume,  in  Soci^t6  G^n6rale  de 
Paris  f.  Walker,  11  App.  Cas.  30,  as 
to  transfers  of  shares. 

*  See  ante,  §  66.  See,  also,  Milroy 
V.  Lord,  4  DeG.,  F.  &  J.  264;  Warri- 
ner  v.  Rogers,  28  Law  Times  Rep. 
(n.  8.)  863;  Ryall  v.  Rowles,  1  Ves. 
Sr.  348;  Dearlie  v.  Hall,  Loveridge  o. 
Cooper,  3  Rus.  1;  Brittin  v.  Par- 
tridge, [1899]  1  Ch.  163;  Spain  v, 
Hamilton's  Adm'r,  1  WaU.  624;  Mar- 
tin  ».  Sedgwick,  9  Beav.  333;  Buller 
V.  Plunkett,  1  John.  &  H.  441;  In  re 
Barr's  Trusts,  4  K.  &  J.  219;  Ex 
parte  Caldwell,  L.  R.  13  Eq.  188; 
2  Lead.  Cas.  Eq.  1661,  1665  et  seq. 

In  the  case  of  stock,  ''the  better 


opinion  would  seem  to  be  that  a 
purchaser  who  perfects  his  right  by 
obtaining  a  transfer  on  the  books  of  a 
corporation  will  be  preferred  to  a 
prior  purchaser  who  has  been  less 
diligent  or  fortunate."  Note  to 
Ryall  V.  Rowles,  2  Lead.  Cas.  Eq. 
1665  (4th  Am.  ed.);  The  New  York 
&  New  Haven  R.  R.  Co.  v.  Schuyler, 
34  N.  Y.  30;  The  People  v.  Ehnore,  36 
Cal.  653;  The  Bank  of  Commerce's 
Appeal,  73  Pa.  59;  Sabin  v.  The  Bank 
of  Woodstock,  21  Vt.  353;  Shipman 
V,  The  iEtna  Ins.  Co.,  29  Conn.  245; 
Colt  V.  Ives,  31  Conn.  55;  Pinkerton 
V.  The  Manchester  &  Lawrence  R.  R. 
Co.,  42  N.  H.  424.  See,  however, 
Mount  Holly  Co.  v.  Ferree,  17  N.  J. 
Eq.  117. 

>  Feltham  v,  Clark,  1  DeG.,  &  Sm. 
307. 

*  Glyn  V,  Hood,  1  DeG.,  F.  &  J. 
334. 
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Thus,  if  personalty  vested  in  trustees  is  assigned,  notice 
should  be  given  to  the  trustees;  ^  if  a  debt,  to  the  debtor; 
if  stock  in  a  public  company,  to  the  company;  if  a  future 
cargo  of  a  ship,  to  the  master.^  If  the  fund  to  be  assigned  is 
in  court,  according  to  the  English  practice  a  stop  order  should 
be  obtained.*  Notice  to  one  of  several  trustees  or  joint 
debtors  is  in  general  notice  to  all;  and  notice  may  be  by 
parol.^ 

169.  Authorities  in  United  States  on  this  subject  con- 
flicting. 

The  rule  that  in  order  to  protect  the  title  of  an  equitable 
assignee  as  against  a  subsequent  assignee,  notice  of  the 
assignment  should  be  given,  is  one  that  is  based  upon  sound 
principle,  and  would  seem,  for  many  obvious  reasons,  to 
commend  itself  for  adoption.^  It  has  accordingly  been  fol- 
lowed in  many  decisions  in  the  United  States.®  But  in  quite 
a  number  of  cases  a  different  doctrine  has  been  held,  and  it 
is  therefore  impossible  to  say  that  any  general  rule  upon  the 
subject  exists  in  this  country.^  The  decisions  in  favor  of  the 
English  rule,  however,  appear  to  be  based  upon  the  more 
correct  view  of  the  law  on  the  question.* 

The  assignment  of  a  chose  in  action  cannot  be  enforced  by 
a  mere  volunteer,  unless  the  transaction  has  so  far  progressed 
as  to  have  assumed  the  nature  of  a  voluntary  trust,  the  in- 
cidents of  which  have  already  been  discussed.^ 


^  Stephens  v.  Green,  [1895]  2  Ch. 
148;  In  re  Phillips's  Trusts,  [1903]  1 
Ch.  183. 

*See  note  to  Ryall  v.  Rowles,  2 
Lead.  Cas.  Eq.  1665  (4th  Am.  ed.). 

» Id.  1591. 

*  Id.  1588. 

*  Jack  V.  National  Bank,  17  Okla. 
430. 

« Vanbuskirk  v.  The  Hartford  Ins. 
Co.,  14  Conn.  145;  Campbell  v.  Day, 
16  yt.  558;  Loomis  v.  Loomis,  26  Vt. 
198;  Clodfelter  v.  Cox,  1  Sneed,  330; 
McWiUiams  v,  Wobb,  32  la.  577; 


Murdoch  v,  Finney,  21  Mo.  138; 
Woodbridge  v.  Perkins,  3  Day,  364; 
Niles  V,  Mathusa,  162  N.  Y.  546; 
Central  Trust  Co.  o.  West  India  Imp, 
Co.,  169  N.  Y.  314. 

'See  American  note  to  Ryall  v, 
Rowles,  2  Lead.  Cas.  Eq.  1605; 
Fortunato  v.  Patten,  147  N.  Y.  277; 
Meier  v,  Hess,  23  Oreg.  599. 

"This  statement  of  the  law  was 
approved  in  Phillips's  Estate,  205  Pa. 
525. 

»See  Lennig's  Estate,  182  Pa. 
495. 
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If  there  is  a  mere  executory  agreement  to  assign,  that 
agreement,  like  any  other,  must  be  supported  by  a  considera- 
tion ;  ^  but  if  a  consideration  exists,  a  covenant  to  assign  will 
operate  as  an  assignment.^ 


170.  Effect  of  equitable  assignments;  as  to  original  parties. 

The  effect  of  these  equitable  assignments  is  next  to  be 
noticed. 

And  first,  it  must  be  remarked  that  the  assignee  will 
take  the  chose  subject  to  all  the  equities  between  the  original 
parties.  Thus  if  the  debtor  has  any  defence  or  set-off  which, 
at  the  time  of  the  assignment,  would  be  good  as  against  the 
assignor,  the  same  defence  can  be  taken,  or  the  same  set- 
off made  use  of  as  against  the  assignee.'  Moreover,  it  is 
obvious  that  the  assignment  of  anything  that  is  coming 
to  one  party  to  a  contract,  is  necessarily  subject  to  the  con- 
ditions of  that  contract,  and  to  the  rights  of  the  other  party 
thereto,  whatever  they  may  be.*  But  new  equities  arising 
or  defences  accruing  after  the  assignment,  are  excluded;  * 
and,  moreover,  the  debtor  may,  by  his  conduct,  estop  him- 
self from  taking  advantage  of  such  a  defence  or  set-off,  if 
he  actively  misleads  the  assignee  as  to  its  existence,  or 
improperly  remains  silent  when  fair  dealing  would  command 
him  to  speak.'* 


*  Notes  to  Ryall  v,  Dawson.  See 
Kennedy  v.  Ware,  1  Pa.  450,  where 
Chief  Justice  Gibson  seemed  to  think 
that  all  assignments  were  in  their 
nature  executory,  and  should  be  sup- 
ported by  a  consideration. 

*Townshend  u,  Windham,  2  Ves. 
Sr.  6. 

» Turton  v.  Benson,  1  P.  Wms.  497; 
In  re  Natal  Investment  Co.,  L.  R.  3 
Ch.  355;  Bebee  v.  The  Bank  of  New 
York,  1  Johns.  529;  Kamena  v.  Huel- 
big,  23  N.  J.  Eq.  78;  Magie  v.  Reyn- 
olds, 51  N.  J.  Eq.  113;  JefTries  v. 
Evans,  6  B.  Mon.  119;  The  Bank  v, 
Fordyce,  9  Pa.  275;  Andrews  v.  Mo- 
Coy,  8  Ala.  920;  Ragsdale  v.  Uagy,  9 


Gratt.  409;  Barney  ».  Grover,  28  Vt. 
391;  Lewis  v.  Holdredge,  56  Neb.  379; 
American  note  to  Ryall  v.  Rowles,  2 
Lead.  Cas.  Eq.  1671;  1  Parsons  on 
Contracts,  227;  McCaskiU  v,  Sav. 
Bank,  60  Conn.  300;  Klatt  v.  Dum- 
mert,  70  Minn.  467. 

*  Tooth  V.  Hallett,  L.  R.  4  Ch.  246. 

'Merchants'  Bank  v.  WeiU,  163 
N.  Y.  486;  Bishop  v.  Chase,  156  Mo. 
158. 

"  In  re  Agra  and  Mastermans' 
Bank,  L.  R.  2  Ch.  391;  In  re  General 
Estates  Company,  L.  R.  3  Ch.  758; 
Jones  V.  Hardesty,  10  G.  &  J.  404; 
Decker  ».  Eiscnhauer,  1  P.  &  W.  476; 
Sargeant  v.  Sargeant,   18  Vt.  371; 
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Another  case  in  which  tlie  assignee  will  not  take  subject 
to  equities  is  that  of  negotiable  paper;  but  this  not  so  much  an 
exception  to  the  general  rule,  as  a  particular  custom,  grow- 
ing out  of  the  law  merchant  in  the  case  of  bills  of  exchange, 
and  extended  to  promissory  notes  by  the  Statute  of  3  and  4 
Anne. 

The  assignee  cannot  be  affected  by  collateral  transactions, 
secret  trusts,  or  acts  unconnected  with  the  subject  of  the 
contract.^  His  title,  however,  is  subject  to  the  assertion 
of  any  right  or  title  which  is  paramount  to  the  title  of  his 
assignor;  as  (for  example)  if  a  distributee  under  the  intestate 
laws  were  to  .transfer  his  interest  in  an  asset  of  the  intestate's 
estate,  the  title  of  the  transferee  would  not  be  good  as 
against  the  administrator.^ 

171.  Effect  as  to  third  parties. 

It  has  been  decided  in  some  cases  that  the  assignee  of 
a  chose  in  action  will  take  it  subject  not  only  to  the  equities 
between  the  original  parties  to  the  contract,  but  also  to 
existing  equities  in  favor  of  third  persons.'  Thus,  where 
there  are  two  successive  purchasers  of  the  same  equitable 
interest,  the  second  purchaser,  according  to  the  authorities 
just  cited,  will  take  subject  to  the  rights  of  the  first.  On 
the  other  hand,  there  are  not  wanting  opinions  to  the  effect 
that  the  assignee  of  a  chose  in  action  is  only  subject  to  the 
equities  of  the  party  bound  by  its  obligation  (the  debtor), 
and  not  to  those  of  prior  assignees.*    The  true  solution  of 

Middletown  Bank  v.  Jerome,  18 
Conn.  443;  Watson's  Ex'rs  v.  Mo- 
Laren,  19  Wend.  557;  and  see  post. 
Part  II.,  Chap.  III.,  Estoppel. 

1  Davis  0.  Barr,  9  S.  &  R.  137; 
Beckley  v.  Eckert,  3  Pa.  292;  Mott  v. 
Clark,  9  Pa.  399;  Taylor  v.  Gitt,  10 
Pa.  428;  Corson  v.  Craig,  1  Wash.  C. 
C.  424;  First  Nat.  Bk.  v.  Ferris  Irri- 
gation Dist.,  107  Cal.  55;  Mohr  v, 
Byrne,  135  Cal.  87;  Tate  v.  Security 
Trust  Co.,  63  N.  J.  Eq.  559;  Himrod 
V.  Oilman,  147  111.  293;  Schultz  v. 
I^iodowitz,  191  111.  249. 


^Pritchard  v,  Norwood,  15  Mass. 
539. 

» Bush  ».  Lathrop,  22  N.  Y.  535; 
Central  Trust  Co.  v.  West  India  Imp. 
Co.,  169  N.  Y.  314;  Schafer  w.  Reilly, 
50  N.  Y.  67;  Patterson  v.  Rabb,  38 
S.  Car.  138;  Westbury  v.  Simmons,  57 
S.  C.  467;  Brown  v.  Equitable  Life 
Assur.  Soc.,  75  Minn.  412;  note  to 
Ryall  V.  Rowlcs,  2  Lead.  Cas.  Eq. 
1672. 

*  Livingston  v.  Dean,  2  Johns.  Ch. 
479;  Murray  v.  Lylburn,  2  Johns.  Ch. 
441;  Taylor  v.  Gitt,  10  Pa.  428;  Mott 
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the  difficulty  would  appear  to  be  found  in  correctly  apply- 
ing the  maxim  that  between  equal  equities  priority  of  time 
will  prevail/  the  meaning  of  which  is,  that  as  between  per- 
sons having  only  equitable  interests,  if  such  equities  are  in 
all  other  respects  equal,  qui  prior  est  tempore  potior  est  jure.^ 
If  there  is  nothing  else  in  the  case  to  turn  the  scale,  and 
the  only  fact  before  the  court  is  the  bald  fact  of  priority  of 
time,  that,  of  course,  will  be  conclusive.  But  in  practice 
this  is  scarcely  ever  the  case.  It  almost  universally  happens 
that  two  other  questions  have  to  be  taken  into  considera- 
tion— the  question  of  laches,  and  that  of  notice.'  If  the 
first  purchaser  has  been  guilty  of  laches,*  his  equity  becomes 
inferior  to  that  of  the  second  purchaser,  and  the  equity  of  the 
latter  will  then  prevail;  for  priority  of  time  is  the  la^t  ground 
of  preference  resorted  to,  and  will  never  be  considered  if 
there  is  anything  else  to  turn  the  scale.  ^  On  the  other  hand, 
the  second  purchaser  may,  under  the  circumstances  of  the 
particular  case,  be  in  a  condition  to  avail  himself  of  the  plea 
of  a  bona  fide  purchaser  for  value  without  notice;  and  it  is 
now  well  settled  that  such  a  plea  is  available  for  the  protec- 
tion of  an  equitable,  as  well  as  a  legal  title.^ 

Therefore,  in  examining  into  the  relative  merits  (or  eq- 
uities) of  two  persons  having  adverse  equitable  interests, 


V.  Clark,  9  Pa.  399;  Mullison's  Estate, 
68  Pa.  212;  Metzgar  t^.  Metzgar,  1 
Rawle,  227;  Moore  v.  Holcombei  3 
Leigh,  597;  Church  Building  Society 
0.  Free  Church,  24  Wash.  433;  note 
to  Ryall  V,  Rowles,  2  Lead.  Cas.  Eq. 
1672. 

1  Ante,  i  45;  Phillips  v.  PhiUips,  10 
W.  R.  236. 

*  See  Snell's  Equity,  17,  and  Rice  v. 
Rice,  2  Drew.  73,  where  the  subject 
is  clearly  discussed  by  V.  C.  Kind- 
ersley. 

'Rice  V.  Rice,  ut  sup.  See,  also, 
Lloyd's  Bank,  Limited,  v,  BuUock 
[18961,  2  Ch.  197;  Widenmann  v. 
Weniger,  164  Cal.  667. 

^It  need  not  amount  to  fraud. 


Farrand  v,  Yorkshire  Banking  Co.,  40 
Ch.  D.  188;  though  see  the  language 
of  Kay,  J.,  in  Taylor  v.  RusseU,  (1891] 
1  Ch.  8. 

*Rice  V.  Rice,  2  I>rew.  73;  The 
Queen  v.  Shropshire  Union  R.  R.  & 
Canal  Co.,  8  Q.  B.  Div.  420;  L.  R.  7 
H.  L.  496-516  (where  the  Exch.  Ch. 
was  reversed),  and  Farrand  v,  York- 
shire Banking  Co.,  40  Ch.  D.  188. 
See,  also,  Maybin  v,  Kirby,  4  Rich 
Eq.  105,  and  Judson  v.  Corcoran,  17 
How.  612.  See,  however,  Central 
Trust  Co.  V.  West  India  Lnp.  Co.,  169 
N.  Y.  314;  Erie  R.  R.  v.  Smith,  123 
N.  Y.  Supp.  973. 

"  Colyer  v.  Finch,  5  H.  L.  Caa.  905> 
920. 
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the  points  to  which  attention  must  be  directed  are  these: 
the  nature  and  condition  of  their  respective  equitable  in* 
terests;  the  circumstances  and  manner  of  their  acquisition; 
and  the  whole  conduct  of  each  party  with  respect  thereto.* 
If  the  inquiry  be  directed  to  these  grounds,  a  decision  on 
the  narrow  point  of  priority  of  time  will  seldom,  if  ever, 
be  found  necessary. 

172.  Rights  of  action  of  assignee  at  law;  in  equity. 

Another  effect  of  the  assignment  is  that  the  assignee 
acquires  thereby  the  right  to  make  use  of  the  name  of  the 
assignor  in  an  action  at  law  to  recover  the  chose.  The  suit 
must  be  brought  in  the  name  of  the  original  assignor  to  the 
use  of  the  assignee;  and  courts  of  law  now  entertain  such 
an  action,  and  a  recovery  may  thus  be  had  in  a  common- 
law  suit.  The  consequence  of  this  right  of  the  assignee 
to  use  the  name  of  the  assignor  is,  that  a  court  of  equity 
will  not  ordinarily  entertain  a  bill,  in  the  first  instance, 
filed  by  the  assignee  against  the  debtor  simply  for  the 
purpose  of  recovering  the  debt.  Thus,  if  A  is  a  creditor  of 
B,  and  transfers  the  debt  to  C,  this  circumstance  alone 
will  not  justify  C  in  filing  a  bill  in  equity  against  B  to  re- 
cover the  sum  due.  C's  remedy,  in  the  first  instance,  is  a 
common-law  action  brought  against  B  in  A's  name  to  C's 
use.*  If,  however,  A  interferes  in  the  matter  for  the  pur- 
pose of  preventing  C  from  using  his  name,  or  any  other 
circumstance  exists  by  which  C's  right  to  recover  at  common 
law  would  be  likely  to  be  defeated,  this  will  give  rise  to  a 
jurisdiction  in  equity,  and  a  bill  to  enforce  the  assignment 
and  collect  the  debt  or  enjoin  the  assignor  from  collecting 
it '  will  then  be  entertained.    In  cases  in  which  it  is  proper 

^  Rice  V.  Rioe^  The  Queen  v.  Shrop-  In  some  jurisdictions,  the  assignee 

shire  Union,  etc.,  Co.,  lU  sup,  may  sue,  at  law,  in  his  own  name. 

*  See  Chicago  R.  Co.  v.  Nichols,  57  Gregoire  v.  Rourke,  28  Orcg.  275. 

in.  466;  Hayward  v,  Andrews,  106  See,  also,  in  this  connection,  Bentley 

U.  S.  672;  New  York  Guarantee  Co.  v.  Standard  Fire  Ins.  Co.,  40  W.  Va. 

V,  Memphis  Water  Co.,  107  U.  S.  729. 

205;  Hayes  v.  Hayes,  45  N.  J.  £q.  '  Dulaney  v.  Scuddcr,  94  Fed.  6. 
461. 
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to  resort  to  equity,  the  assignee  can  file  a  bill  in  his  own 
name.^ 

While,  however,  in  many  instances,  the  assignee  may 
sue  at  law  in  the  name  of  the  assignor,  certain  cases  still 
exist  in  which  the  remedy  of  the  assignee  is  in  equity  alone.' 

173.  Liability  to  be  sued  cannot  be  transferred;  exceptions. 

In  leaving  the  subject  of  this  chapter,  it  may  be  proper 
to  remark  that  the  liability  to  be  sued  cannot  be  trans- 
ferred or  assigned;  that  is  to  say,  a  person  bound  by  a 
contract  cannot,  before  or  after  breach,  relieve  himself  from 
the  obUgation  to  perform  it  by  assignment  to  another;  nor 
will  the  assignee,  without  some  stipulation  on  his  part, 
be  rendered  liable.'  The  exceptions  to  this  rule  are:  the 
assignment  of  liabilities  on  covenants  which  ''run  with 
the  land;"  the  assignment  of  liability  for  a  debt  by  agree- 
ment among  all  the  parties  interested;  and  the  assignment 
of  liabilities  in  consequence  of  marriage,  bankruptcy,  or 
death.  ^ 

The  rule  upon  this  subject  is  the  same  in  equity  as  at 
law. 

1  See  Lenox  v,  Roberts,  2  Wheat.  Rand.  392;  Hagar  v.  Buck,  42  Vt. 

373.  290.    See   1  Parsons  on  Contracts, 

*  Hammond  v.  Messenger,  9  Sim.  224,  note  (d). 

327;  Ontario  Bank  v.  Mumford,  2  » Thomas  ».  Thomas,  24  Ore.  251. 

Barb.  Ch.  596;  Adair  v.  Winchester,  8  See   Dicey   on   Parties  to  Actions, 

G.  &  J.  114;  Smiley  v.  Bell,  Mart.  &  pp.  76,  234. 

Yerg.    378;    Moseley    v.    Boush,  4  «Id. 
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174.  Definition  of  Accident. 

Having  considered  those  cases  in  which  courts  of  equity 
afford  relief  by  the  creation  of  titles  not  known  at  common 
laW;  the  next  class  of  subjects  for  investigation  embraces 
those  cases  in  which  chancery  affects  and  controls  the  enjoy- 
ment of  legal  titles  by  the  operation  of  certain  rights  known 
as  equities.^   Among  the  first  of  these  equities  which  present 


^  Equities  are  rights  which  are 
established  and  enforced  in  accord- 
ance with  the  principles  of  equity 
jurisprudence    under    some    general 


principle  or  acknowledged  rule  gov- 
erning courts  of  equity.  St^er  v. 
Traveling  Men's  B.  &  L.  Assn.,  208 
lU.  236. 
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themselves  for  consideration,  are  those  of  Accident  and 
Mistake. 

Accident  is  one  of  those  "cases  of  extremity,"  which,  in 
the  early  days  of  chancery  jurisdiction,  gave  to  the  suitor 
his  right  to  appeal  to  the  conscience  of  the  chancellor.  The 
particular  case  afterwards  furnished  the  generic  name  to 
this  head  of  jurisdiction,  and  the  term  ''accident"  is  now 
commonly  used  to  include  all  cases  of  extremity.^ 

It  has  been  said  by  a  celebrated  writer  that  all  attempts  to 
define  what  accident,  in  its  equitable  signification  is,  have 
been  unsuccessful;  ^  nevertheless,  it  has  been  described  by  a 
modem  author  to  be  an  unforeseen  and  injurious  occurrence 
not  attributable  to  mistake,  neglect,  or  misconduct; '  and 
this  definition  seems  to  be  both  accurate  and  comprehensive. 
A  person  who  has  been  the  sufferer  from  some  such  unfore- 
seen occurrence,  which  cannot  be  ascribed  to  his  own  neg- 
ligence, folly,  or  fault,  or,  possibly,  to  his  own  gross  ignorance 
as  to  the  legal  effect  of  his  acts,^  is  entitled,  as  a  general  rule, 
to  relief  in  equity,  because,  ordinarily,  the  courts  of  common 
law  did  not  in  such  cases  afford  redress.^ 

176.  Limitations  upon  the  relief  afforded  in  equity. 

Common-law  courts,  however,  did  not  refuse  relief  in 
every  case,®  nor  do  courts  of  equity  grant  redress  in  all;  for 
the  jurisdiction  of  a  Court  of  Chancery  in  cases  of  accident 
is  circumscribed  and  defined  by  certain  rules. 

Thus  equity  will  not  interfere  where  there  has  always  been 
an  adequate  remedy  at  law.  When,  however,  the  jurisdic- 
tion of  equity  has  once  attached  by  reason  of  the  original  re- 
fusal of  courts  of  law  to  entertain  such  a  case,  that  jurisdic- 

1 1  Spence,  628.     See  East  India  *  See  post,  §  409. 

Co.  V.  Boddam,  9  Ves.  466;  Arraitage  «  3  Black.  Com.  431.    "Many  ac- 

V.    Wadsworth,    1     Mad.    189-193;  cidents  arc  supplied  in  a  court  of  law, 

Story's  Eq.  Jurisp.,  §  79.  as  loss  of  deeds,  mistakes  in  receipts 

'  1  Spence,  628.  or  accounts,  wrong  payments,  deaths 

*  Smith's  Manual  of  Equity,  36.  which   make  it  impossible   to  per- 
See,  also,  Story's  Eq.  Jurisp.,  §  78.  form   a   condition    literally,    and   a 

*  Sims  V.    Lyle,   4  Wash.  C.     C.  multitude  of   other  contingencies." 
320.  Id. 
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tion  of  chancery,  once  acquired,  cannot  be  ousted  by  any 
subsequent  assumption  of  jurisdiction  in  such  cases  on  the 
part  of  the  courts  of  law;  nor  because  authority  to  afford 
relief  has  been  conferred  on  common-law  courts  by  statute.* 
This  is  only  in  accordance  with  the  general  maxim  already 
explained.^ 

Equity,  moreover,  will  not  interpose  to  remedy  an  accident 
which  is  the  result  of  the  gross  neglect  or  fault  of  the  party 
seeking  relief.*  It  would,  for  example,  decline  to  afford  re- 
lief to  the  obligee  in  a  bond  who  has  himself  destroyed  the 
instrument.^  But  when  the  accident  occurs  through  the 
act  of  God,  the  rule  may,  under  some  circumstances,  be 
modified.*^ 

Again,  a  chancellor  will  not  afford  relief  so  as  to  entirely 
release  a  person  from  doing  something  which  he  has  expressly 
covenanted  to  do,  but  of  which  the  performance  has  become 
imexpectedly  harsh  or  burdensome.  The  instance  of  this 
rule  which  is  usually  given,  is  the  destruction  of  demised 
premises  by  fire,  in  which  case,  if  there  is  an  express  covenant 
to  pay  the  rent,  the  tenant  is  compelled  to  pay,  although  he 
has  quite  lost  the  enjojrment  of  the  premises;  and  he  can 
have  no  relief  in  equity.* 

Care  must  be  taken  to  distinguish  these  cases  from  that 
of  a  penalty  incurred  by  reason  of  the  non-performance  of  a 
covenant  on  a  stipulated  day,  for  against  such  a  forfeiture 
(if  the  injury  inflicted  by  the  non-performance  of  the  cov- 
enant can  be  compensated  by  damages)  equity  will  relieve. 
The  difference  is  this:  in  the  case  of  a  forfeiture  the  plaintiff 
asks  to  be  relieved  from  the  penalty  only,  not  from  his  cov- 


1  See  Case  v,  Fishback,  10  B.  Mon. 
40;  HaU  v.  Hall,  43  Ala.  488. 

*  Ante,  pp.  61  el  seq.;  British  Em- 
pire Shipping  Go.  v.  Somes,  3  K.  &  J. 
437;  SneU's  £q.  335;  Story's  Eq. 
Jurisp.,  i  80. 

'Marine  Ins.  Co.  v,  Hodgson,  7 
Cranch,  336;  Penny  v,  Martin,  4 
Johns.  Ch.  569;  Bamet  v.  Turnpike 
Co.,  15  Vt.  767. 


*  Davis  V.  Davis,  6  Ired.  Eq.  418; 
Ex  parte  Greenway,  6  Ves.  813. 

*  Chase  v.  Barrett,  4  Paige  Ch.  148. 
"  See  Smith's  Land,  and  Ten.  202. 

See,  also.  Fowler  v.  Bott,  6  Mass. 
63;  Hallett  v,  Wylie,  3  Johns.  R. 
44;  Brewer  ».  Herbert,  30  Md.  301; 
Magaw  V,  Lambert,  3  Barr,  444; 
Bussman  v,  Ganster,  72  Pa.  285; 
Jackson  on  Land,  and  Ten.,  par. 
286. 


304 


ACCIDENT  AND  MISTAKE. 


[PABT  n. 


enant;  but  in  the  case  above  put,  of  the  destruction  of  de- 
mised premises  by  fire,  the  tenant  asks  that  the  court  should 
relieve  him  entirely  from  the  obligation  to  pay  rent  which 
he  has  assumed,  and  this  a  court  of  equity  will  decline  to  do. 
Equity  will  not  interfere  on  the  ground  of  accident  against 
a  bona  fide  purchaser  for  value  without  notice,  or,  indeed,  in 
any  case  in  which  the  equity  of  the  party  against  whom  the 
relief  is  sought  is  equal  or  superior  to  that  of  the  party  who 
invokes  the  aid  of  the  court.  On  the  other  hand,  a  chancellor 
will  not  interpose  upon  the  application  of  a  mere  volunteer.^ 

176.  Cases  in  which  relief  will  be  afforded. 

Subject  to  the  qualifications  above  stated,  equity  will 
relieve  when  deeds  or  other  instruments  are  lost,  when 
penalties  are  accidentally  incurred,  when  powers  are  defect- 
ively exercised,  and  in  certain  miscellaneous  cases  which 
cannot  be  grouped  under  general  heads.  ^ 


V     177.  Lost  instruments;  advantages  of  remedy  in  equity. 

Equity,  then,  has,  in  the  first  place,  a  jurisdiction  to  give 
relief  when  bonds  or  other  documents  are  lost,*  and  the  loss 
obstructs  the  right  of  the  plaintiflF  at  law,  or  leaves  him  ex- 
posed to  undue  perils  in  the  future  assertion  of  such  rights. 
The  mere  loss  will  not  be  sufficient  to  give^uity  jurisdiction; 
but  the  party  must  show  that  he  has  no  remedy  or  no  suffi- 
cient remedy  at  law. 

Apart  from  the  fact  that  a  re-execution  of  the  instrument 
may  be  ordered,*  the  superiority  of  the  equitable  over  the 


^  Story's  Eq.  Jurisp.,  §§  106  el  seq, 
*  Equity  cannot  restore  the  lost 
records  of  another  court,  Keen  v, 
Jordan,  13  Fla.  327,  though  it  may 
confirm  a  title  acquired  under  lost 
records.  Garratt  v.  Lynch,  45  Ala. 
204. 

•Story's  Eq.  Jurisp.,  §84.  See 
East  India  Co.  v.  Boddam,  9  Ves.  466; 
Donaldson  v.  Williams,  50  Mo.  408; 
Patton  V.  Campbell,  70  111.  72;  Reeves 
V.  Morgan,  48  N.  J.  Eq.  415;  Cleaven- 


ger  V,  Franklin  Fire  Ins.  Co.,  47  W. 
Va.  595.  Where  an  unrecorded  deed 
of  land  has  been  lost,  an  action  in 
equity  is  maintainable  to  compel  the 
grantor,  or  after  his  death,  those 
representing  his  title,  to  execute 
another  deed,  so  as  to  clothe  grantee 
with  the  record  title.  Kent  v. 
Church  of  St.  Michael,  136  N.  Y. 
10. 

*  The  jurisdiction  of  equity  is  fre- 
quently described  as  extending  to 
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l^al  relief  is  shown  iii  many  ways.  In  equity,  suitable  in- 
demnity can  always  be  exacted  from  the  complainant,  so 
that  recovery  upon  a  lost  instrument  may  be  had,  and,  at 
the  same  time,  the  defendant  may  be  sufficiently  protected 
against  any  contingent  liability  growing  out  of  the  subse- 
quent discovery  of  the  instrument,  and  an  assertion  of  rights 
imder  the  same  by  any  other  party.  Indemnity  can,  indeed, 
be  required  in  common-law  actions,  especially  in  this  coun- 
try, where  not  only  equitable  principles,  but  also  equitable 
practice,  have  been,  in  many  instances,  infused  into  the 
common-law  forms.  ^  Nevertheless,  the  ability  of  courts 
of  equity  to  require  such  a  stipulation  is  undoubted,  and  has 
been  one  of  the  grounds  on  which  the  jurisdiction  in  cases 
of  accident  has  been  supported. 

An  alternative  decree  may  be  framed  in  equity  so  as  to  do 
justice  either  in  the  event  of  the  continued  loss  or  with- 
holding of  the  instrument,  or  in  that  of  its  discovery  or  pro- 
duction.* Mere  declaratory  decrees,  t.  e.,  decrees  declaring 
the  rights  of  parties  to  property,  of  which  they  are  already  in 
possession,  but  of  which  their  title  may  be  disputed,  may  be 
entered  in  equity.'  Such  decrees  are,  of  course,  beyond  the 
power  of  the  common-law  courts,  for  there  the  party  in  posses- 
sion could  bring  no  action  by  which  his  title  could  be  ascer- 
tained as  against  a  threatened  ^laim. 

Profert  of  bonds  may  be  dispensed  with  in  equity;  whereas 
at  law  such  profert  had  to  be  made  in  the  declaration,  and 
the  instrument  produced,  if  required.  The  old  common-law 
rule  has  indeed  been  altered,  and  a  party  may  now  excuse  a 


cases  of  loss,  destruction  or  suppres- 
sion of  deeds;  but  suppression  must 
be  a  fraud,  and  equity  would  have 
jurisdiction  under  that  head.  See 
post,  Part  III.,  chapter  on  Re- 
exccution  and  Cancellation. 

>  Bndgeford  v.  Masonville  Manuf. 
Co.,  34  Conn.  546;  Almy  v.  Reed,  10 
Cush.  421;  Smith  v.  Rockwell,  2  Hill 
(N.  Y.),  482;  Falcs  v.  Russell,  16 
Pick.  316;  Story's  Eq.  Jurisp.,  §  82. 

*  Story's  Eq.  Jurisp.,  §  84. 

20 


» Sec  Rex  v.  Arundel,  Hob.  108  (6),- 
Worthy  v,  Tate,  44  Ga.  152;  Sharon 
V.  Tucker,  144  U.  S.  533;  Story's 
Eq.  Jurisp.,  §  84.  This  doctrine,  how- 
ever, is  not  carried  to  the  extent  of 
holding  that  bills  may  be  filed  for  the 
mere  purpose  of  having  future  rights 
declared.  There  must  be  some  pres- 
ent ground  for  redress,  such  as  dis- 
covery, accident,  etc.  See  post, 
§571. 
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profert,  stating  his  excuse  in  the  declaration.^  But  equity, 
having  acquired  jurisdiction  under  the  law  as  it  formerly 
stood,  still  retains  it  in  such  cases.^ 

It  is  one  of  the  safeguards  with  which  equity  surrounds  a 
defendant  in  the  cases  now  under  consideration,  that  the 
plaintiff  must  file  an  affidavit  of  the  loss  of  the  mstrument.* 
In  some  instances,  it  is  true,  relief  has  been  afforded  where 
the  proof  of  loss  was  very  clear,  although  no  affidavit  had 
been  filed;  but,  as  a  general  rule,  an  affidavit  will  be  de- 
manded,^ for  it  is  required  not  so  much  as  evidence  of  loss, 
as  security  for  the  propriety  of  jurisdiction.* 

As  to  promissory  notes  the  rule  seems  to  be,  that,  where  the 
note  is  negotiable  and  is  lost  before  it  becomes  due,  no  re- 
covery can  be  had  at  law,  and  the  remedy  is  solely  in  equity.* 
But  if  the  note  was  not  negotiable,  or  the  loss  happened  after 
the  note  fell  due,  the  party  has  a  remedy  at  law;  and  as 
profert  of  a  promissory  note  is  not  necessary,  the  remedy 
at  law  is  complete,  and  the  party  has  no  standing  in 
equity,  unless,  of  course,  some  other  and  special  ground  is 
laid. 


178.  Penalties. 

Another  class  of  cases  in  which  equity  originally  afforded 
relief,  on  the  ground  of  accident,  is  that  of  penalties. 
Accident  is  undoubtedly  the  origin  of  the  jurisdiction  of 


» See  Chitty's  Pleading,  366.  See, 
also,  Ex  parte  Green  way,  6  Ves.  811; 
East  India  Co.  v.  Boddam,  9  Ves.  466. 

*  Bromley  v.  Holland,  7  Ves.  18. 

'Except  in  cases  of  bills  for  dis- 
covery only;  for  it  is  presume(i  that 
no  person  who  is  in  possession  of  the 
instrument  would  file  a  bill  for  the 
discovery  of  it,  especially  when  the 
expense  of  a  discovery  all  falls  upon 
the  plaintiff.  Goldsmith's  Doctrine 
of  Equity,  82;  Daniel's  Ch.  Prac.  395, 
396;  Story's  Eq.  Pleading,  §  288. 

*  Chewning  v.  Singleton,  2  Hill  Eq. 
371;  Hill  V.  Lackey,  9  Dana,  81; 
Owen  V.  Paul,  16  Ala.  130;  Penning- 


ton V.  The  Governor,  1  Blackf.  78; 
Thornton  v,  Stewart,  7  Leigh,  128; 
Livingston  ti.  Livingston,  4  Johns. 
Ch.  294;  Graham  i>.  Hackwith,  1  A. 
K.  Marsh.  424;  Parson's  Adm'r  v. 
Wilson,  2  Tenn.  260;  Webb  v.  Bow- 
man, 3  J.  J.  Marsh.  73;  1  Dan.  Chan. 
Prac.  395. 

» East  India  Co.  v,  Boddam,  9  Ves. 
466.  See  Bromley  v.  Holland,  7  Ves. 
18. 

•See  Bylcs  on  Bills  (Sharswood), 
300,  301,  and  notes;  Wright  v.  Maid- 
stone, 1  K.  &  J.  701 ;  Savannah  Nat. 
Bank  v,  Haskins,  101  Mass.  370. 
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chancery  upon  the  subject  of  penalties;  but  subsequently 
the  jurisdiction  was  extended  to  embrace  all  questions  as  to 
penalties  irrespective  of  accident.^ 

The  penalty  named  in  a  bond  was  originally  inserted  for 
the  purpose  of  "evading  the  absurdity  of  those  monkish 
constitutions  which  prohibited  taking  interest  for  money, 
and  was,  therefore,  very  pardonably  considered  as  the  real 
debt  in  the  courts  of  law,  when  the  debtor  neglected  to  per- 
form his  agreement  for  the  return  of  the  loan  with  interest; 
for  the  judges  could  not,  as  the  law  then  stood,  give  judg- 
ment that  the  interest  should  be  specifically  paid."^  The 
reason  of  this  rule  ceased  when  interest  was  allowed  by  stat- 
ute to  be  recovered;  but  the  narrow  and  illiberal  views  which 
were  entertained  at  this  time,  in  courts  of  law,  prevented  the 
judges  from  taking  advantage  of  the  cu'cumstance  to  alter 
the  rule;  and  the  suitor  was  consequently  driven  into  chan- 
cery. The  jmrisdiction  of  chancery,  as  has  been  already 
stated,  origmally  arose  when  the  obligor  was  prevented  by 
accident  from  paying  the  sum  on  the  day  named;  but  it  was 
afterwards  extended,  and  now  embraces  all  cases  of  default 
from  whatever  cause — ^upon  the  principle  that  compensation 
and  not  forfeiture  is  the  just  and  equitable  rule  which  is  to 
be  applied  to  all  cases,  and  that  when  a  debtor  pays  the 
debt,  with  interest  for  its  detention,  and  costs,  he  ought  not 
to  be  mulcted  in  a  further  sum.  This  reasonable  rule  soon 
found  its  way  into  the  statute  book,  and  acts  of  parliament 
were  passed  allowing  courts  of  common  law  to  aflford  the 
same  relief.'  These,  or  similar  statutes,  are  in  force  generally 
in  the  United  States;  and  the  necessity  for  the  exercise  of 
chancery  interference  has,  therefore,  to  a  great  extent, 
passed  away;  but  its  jurisdiction  still  remains.^ 


1  See  1  SpeQce,  Eq.  629, 630. 

s  3  Black.  Com.  434. 

*  8  and  9  WiU.  III.,  ch.  11,  {  8;  4 
and  5  Anne,  ch.  16,  §§  12,  13.  It  was 
said,  in  Beits  v,  Burch,  4  Hurl.  & 
Nor.  506,  that  the  courts  seem  to 
have  granted  relief  without  reference 
to  the  statutes,  and  on  general  prin- 


ciples.   See  2  Lead.  Cas.  Eq.  1098 
(4th  Eng.  ed.). 

^See  the  notes  to  Peachy  v.  The 
Duke  of  Somerset,  2  Lead.  Cas.  Eq. 
1906  (4th  Eng.  ed.);  3  Lead.  Cas.  Eq. 
895  (3d  Am.  ed.);  Ewing  v,  Litchfield, 
91  Va.  675;  Lynch  v,  Versailles  Fuel 
Gas  Co.,  165  Pa.  518. 
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179.  Liquidated  damages. 

The  question  which,  perhaps,  most  frequently  arises  is, 
whether  the  sum  named  is  to  be  regarded  as  a  penalty,  or  as 
the  amount  of  damages  which  the  parties  have  agreed  shall 
be  recovered  in  case  of  a  breach  of  the  covenant.  Against 
a  penalty  equity  will  relieve;  but  not  against  stipulated  (or 
liquidated)  damages.^ 

The  mere  use,  however,  of  the  words  "stipulated  dam- 
ages,'' will  not  determine  the  rule  to  be  applied;  that  will  de- 
pend upon  the  substantial  nature  of  the  contract.^  The 
general  result  of  the  authorities  has  been  correctly  stated 
to  be,  that  "when  the  injury  is  susceptible  of  definite  ad- 
measurement, as  in  all  cases  where  the  breach  consists  in 
the  non-payment  of  money,  the  parties  will  not  be  allowed 
to  stipulate  for  a  greater  amount,  whether  in  the  form  of  a 
penalty  or  of  liquidated  damages.'  But  when,  on  the  other 
hand,  the  injury  in  question  is  uncertain  in  itself,  and  un- 
susceptible of  being  reduced  to  certainty  by  a  legal  compu- 
tation, it  may  be  settled  beforehand  by  special  agreement."  * 
In  all  cases,  however,  it  is  a  question  of  intention.^ 

^Nesbit  V,  Brown,  16  N.  C.  30; 
Rogan  V.  Walker,  1  Wis.  527;  Am. 
notes  to  Peachy  v.  Duke  of  Somerset, 
3  Lead.  Cas.  Eq.  683  (3d  Am.  ed.); 
Heatwole  v.  Gorrell,  35  Kan.  692;  Gay 
Manuf.  Co.  v.  Camp,  25  U.  S.  App. 
134;  Woodbury  v.  Turner  Manuf. 
Co.,  96  Ky.  459;  Borley  v,  McDonald, 
69  Vt.  309;  Curtis  v.  Van  Bergh,  161 
N.  Y.  47;  Taylor  v.  Times  Newspaper 
Co.,  83  Minn.  523;  Johnson  v.  Cook, 
24  Wash.  474;  Whiting  v.  Village  of 
New  Baltimore,  127  Mich.  66;  New 
Britain  v.  New  Britain  Telephone 
Co.,  74  Conn.  326;  Law  v.  Local 
Board  of  Redditch,  [1892]  1  Q.  B. 
127;  Augusta  Laundry  Co.  v.  De- 
bow,  98  Me.  496;  Gottschall  v.  Happ, 
47  Pa.  Sup.  102;  Webster  v.  Bosan- 
quet  (1912),  A.  C.  394. 

» 2  Lead.  Cas.  Eq.  2052  (4th  ed.). 
See,  also,  Cotheal  v.  Talmage,  5  Seld. 
551;  Streeper  t;.  Williams,  48  Pa.  454; 


^  Skinner  v,  Dayton,  2  Johns.  Ch. 
526;  Hackett  v.  Alcock,  1  Call,  533; 
Aflher  v,  Pendleton,  6  Gratt.  628; 
Dills  V.  Doebler,  62  Conn.  366;  Kun- 
kel  V.  Wherry,  189  Pa.  201;  Bur- 
goon  V,  Johnson,  194  Pa.  61;  United 
States  V,  Engineering  Co.,  234  U.  S. 
236. 

*  Hamaker  v.  Schroers,  49  Mo.  406; 
Morris  v.  McCoy,  7  Neb.  399;  Lee  v. 
Overstreet,  44  Ga.  507;  Goldman  v. 
Goldman,  51  La.  Ann.  761;  Morrill 
I'.  Weeks,  70  N.  H.  178;  notes  to 
Peachy  v,  Duke  of  Somerset,  3  Lead. 
Cas.  Eq.  677  (3d  Am.  ed.);  Stony 
Creek  Lumber  Co.  v.  Fields,  102 
Va.  1;  Chicago  R.  R.  Co.  v.  Dockcry, 
195  Fed.  221. 

*  See  Rayner  v,  Rederiaktiebolaget 
Condor,  [1895]  2  Q.  B.  289;  Wilson  v. 
Love,  [1896]  1  Q.  B.  626;  Dunlop  Co. 
V,  Motor  Co.  (1915),  A.  C.  79;  Pop- 
pers V,  Meagher,  148  111.  192. 
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180.  Agreements  for  reduction  of  debt. 

Another  question  which  often  presents  itself  for  considera- 
tion is,  whether  an  agreement  for  the  reduction  of  a  debt,  in 
case  of  prompt  payment,  or  the  performance  of  some  other 
condition,  shall  be  governed  by  the  ordinary  rules  which  are 
applicable  to  penalties. 

The  rule  is  that  where  a  certain  sum  of  money  is  due  and 
the  creditor  enters  into  arrangements  with  his  debtor  to  take 
a  lesser  sum,  provided  that  sum  is  secured  in  a  certain  way 
and  paid  at  a  certain  day,  but  if  any  of  the  stipulations  of  the 
arrangement  are  not  performed  as  agreed  upon,  the  creditor 
is  to  be  entitled  to  recover  the  whole  of  the  original  debt,  such 
remitter  to  his  original  rights  does  not  constitute  a  penalty, 
and  equity  will  not  interfere  to  prevent  its  observance.  ^ 

The  court,  in  this  case,  approved  the  doctrine  as  stated  in 
Thompson  v.  Hudson,^  decided  in  1869,  in  the  House  of  Lords. 
Equity,  it  was  there  said,  will  always  look  to  the  substance  of 
the  transaction;  if  the  substance  is  inequitable,  equity  will 
relieve  against  it,  or  will  not  enforce  it — if  it  is  not  so,  equity 
will  enforce  the  agreement.'  The  law  is  perfectly  clear,  that 
where  there  is  a  debt  actually  due,  and  in  respect  of  that  debt 
a  security  is  given,  be  it  by  way  of  mortgage,  or  be  it  by  way 
of  stipulation,  that,  in  case  of  its  not  being  paid  at  the  time 
appointed,  a  larger  sum  shall  become  payable,  and  be  paid ; 
in  either  of  these  cases,  equity  regards  the  security  that  has 
been  given  as  a  mere  pledge  for  the  debt,  and  it  will  not  allow 
either  a  forfeiture  of  the  property  pledged  or  any  augmenta- 
tion of  the  debt  as  a  penal  provision,  on  the  ground  that 


Shreve  v.  Brereton,  61  Pa.  175;  Keck 
V.  Bieber,  148  Pa.  646;  Wilkinson  v. 
CoUey,  164  Pa.  35;  Malone  v.  Philar 
delphia,  147  Pa.  416;  Cochran  v» 
People's  Ry.  Co.,  113  Mo.  359;  Clem- 
ents V.  R.  R.,  132  Pa.  445;  Chase  v. 
Allen,  13  Gray,  45;  Fisk  v.  Gray,  11 
Allen,  132;  Guerin  v.  Stacy,  175  Mass. 
595;  Coal  Creek  Co.  v.  Tennessee  Coal 
Co.,  106  Tenn.  651;  Wheedon  v.  Am. 
Bonding  and  Trust  Co.,  128  N.  C. 
69;  Morrill  v.  Weeks,  70  N.  H.  178, 


and  cases  cited  fn  preceding  note; 
3  Parsons  on  Contracts,  156. 

*  United  States  Mortgage  Co.  v, 
Sperry,  138  U.  S.  348.  The  same 
rule  was  recognized  in  Walsh  v. 
Curtis,  73  Minn.  254,  but  the  facts 
of  the  case  were  not  deemed  to  war- 
rant its  application. 

*  L.  R.  4  H.  L.  1. 

'  By  Lord  Selbome  (then  Sir  Roun- 
del Palmer)  and  L.  J.  Mellish  (then 
Mr.  Mellish),  arguendo  for  appellants. 
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equity  regards  the  contemplated  forfeiture,  which  might 
take  place  at  law  with  reference  to  the  estates,  as  in  the 
nature  of  a  penal  provision,  against  which  equity  will  relieve 
when  the  object  in  view,  viz.,  the  securing  of  the  debt,  is 
attained,  and  regarding,  also,  the  stipulation  for  the  payment 
of  a  larger  sum  of  money,  if  the  sum  be  not  paid  at  time  it 
was  due,  as  a  penalty  and  a  forfeiture  against  which  equity 
will  relieve.  It  is  equally  clear,  upon  the  other  hand,  that, 
where  there  is  a  debt  due,  and  an  agreement  is  enterecl  into 
at  the  time  of  that  debt  having  become  due,  and  not  being 
paid,  in  regard  to  further  indulgence  to  be  conceded  to  the 
debtor,  or  further  time  to  be  accorded  to  him  for  the  payment 
of  the  debt,  or  in  regard  to  his  paying  it  immediately,  if  that 
be  a  portion  of  the  stipulations  of  the  agreement,  or  at  some 
future  time  which  may  be  named,  and  the  creditor  is  willing 
to  allow  him  certain  advantages  and  deductions  from  that 
debt,  as  well  as  to  extend  the  time  for  its  payment,  if  ade- 
quate and  satisfactory  security  is  afforded  him  as  a  con- 
sideration, then  it  is  perfectly  competent  to  the  creditor  to 
say  that  if  the  pajnnent  is  not  made  modo  el  formA  according 
to  the  stipulation,  the  right  to  the  original  debt  reverts.^ 
In  other  words,  it  is  right  and  rational  for  a  creditor  to  say 
to  his  debtor:  " Provided  you  pay  me  half  of  the  debt  or  two- 
thirds  of  the  debt  on  an  appointed  day,  I  will  release  you 
from  the  rest,  and  will  accept  the  money  so  paid  in  discharge 
of  the  whole  debt;  but  if  you  do  not  make  payment  of  it  on 
that  day,  then  the  whole  debt  shall  remain  due  to  me,  and 
I  shall  be  at  liberty  to  recover  it;"  and  this  is  the  view  which 
a  court  of  equity  will  adopt.* 


^  See  opinion  of  Lord  Hatherley  in 
L.  R.  4  H.  L.  16. 

*  Thompson  v,  Hudson — opinion  of 
Lord  Westbury,  L.  R.  4  H.  L.  27. 
"If  you  were  to  put  that  proposi- 
tion," said  Lord  Westbury,  "to  any 
plain  man  walking  the  streets  of 
London,  there  could  be  no  doubt  at 
all  that  he  would  say  that  it  is  rea- 
sonable and  accordant  with  common 
sense.     But  if  he  was  told  that  it 


would  be  requisite  to  go  to  three  tri- 
bunab  before  you  could  get  that  plain 
principle  and  conclusion  of  common 
sense  accepted  as  law,  he  would,  un- 
doubtedly, hold  up  his  hands  with 
astonishment  at  the  state  of  the  law." 
See  Parker  v.  Olliver,  106  Ala.  549. 
But  in  Goodyear  Co.  v.  Selz,  157  111. 
186,  a  discount  allowable  for  payment 
of  rent,  by  way  of  anticipation,  was 
held  to  be  a  penalty. 
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In  accordance  with  these  principles,  it  has  been  decided 
that,  where  a  mortgage  provides  for  the  payment  of  sums  by 
instalments,  and  contams  a  stipulation  for  the  payment  of 
the  whole  sum  due  in  default  of  payment  of  any  such  in* 
stalment,  such  proviso  is  binding  and  not  in  the  nature  of  a 
penalty.^  The  same  rule  applies  to  the  case  of  stipulations 
for  the  immediate  maturity  of  the  principal  debt  upon  de- 
fault in  pajnnent  of  interest;  and  where  the  mortgagor  offers 
no  excuse  except  his  own  neglect,  he  will  not  be  favorably 
r^arded.^ 

A  man  cannot  escape  from  the  specific  performance  of  an 
agreement  by  electing  to  pay  the  penalty  for  the  breach. 
''If  a  man,  for  instance,  agree  to  settle  an  estate,  and  exe- 
cute his  bond  for  600Z.  as  a  security  for  the  performance  of 
his  contract,  he  will  not  be  allowed  to  pay  the  forfeit  of  his 
bond,  and  avoid  his  agreement,  but  he  will  be  compelled  to 
settle  his  estate  in  specific  performance  of  his  agreement.'' ' 


181.  Forfeitures. 

The  relief  afforded  in  cases  of  penalties  is  only  an  instance 
of  a  general  rule;  for  the  same  species  of  redress  will  be  af- 
forded in  all  cases  of  forfeiture  resulting  from  non-payment 
of  money,  and  in  all  cases  where  the  damage  incurred  by 
non-performance  is  susceptible  of  pecuniary  measurement, 
and,  therefore,  of  compensation.^    An  excellent  instance  of 


"  Sterae  v.  Beck,  11  Weekly  Rep. 
791;  Robinaon  v.  Loomis,  51  Pa.  78; 
The  People  v.  The  Sup.  Ct.  of  N.  Y., 
19  Wend.  104;  Noyee  v.  Clark,  7 
Paige  Gh.  179;  The  Plank  Road  Co. 
V.  Murray,  15  111.  337;  Curran  v. 
Houston,  201  111.  442;  Baldwin  v. 
Van  Voret,  10  N.  J.  Eq.  577;  Hewitt 
0.  Dean,  91  Cal.  5. 

*  Warwick  Iron  Co.  v.  Morton,  148 
Pa.  72-74. 

» Per  Lord  St.  Ijconards  in  French 
V,  Macale,  2  Dr.  &  War.  275;  Gordon 
V.  Brown,  4  Ired.  Eq.  399;  Dooley  v, 
Watson,  1  Gray,  414;  Canal  Co.  v, 
Sanaom,  1  Binney,  70;  Brown  v.  Bel- 


lows, 4  Pick.  179.  See,  however, 
Perkins  v,  Lyman,  11  Mass.  76; 
Pearson  v.  Williams,  26  Wend.  630; 
WiUiams  v.  Green,  14  Ark.  315,  322; 
Bodine  v.  Glading,  21  Pa.  50,  54;  3 
Lead.  Gas.  Eq.  685  (3d  Am.  cd.); 
Middletown  v.  Newport  Hospital,  16 
R.  I.  319;  Lyman  v,  Gedney,  114 
lU.  388. 

^Hagar  v.  Buck,  44  Vt.  285; 
Bowser  v.  Colby,  1  Hare,  128.  See 
further  upon  this  subject,  Gregory 
V.  Wilson,  9  Hare,  683;  Bargcnt  v. 
Thompson,  4  Giff.  473;  Nokes  v. 
Gibbon,  3  Drew.  681 ;  Hill  v,  Barclay, 
18  Ves.  62;  Braoebridge  v.  Buckley,  2 


312 


ACCIDENT  AND  MISTAKE. 


[part  II. 


the  application  of  this  general  rule  will  be  found  in  a  decision 
in  New  Jersey.*  So  if  no  loss  has  been  sustained,  equity  may, 
in  some  cases,  compel  the  return  of  a  deposit  of  money  which 
is  attempted  to  be  forfeited.^ 

But  equity  will  not,  in  general,  and  in  the  absence  of 
special  circumstances  calling  for  interference,  give  relief  in 
cases  of  forfeiture  growing  out  of  breach  of  covenant  for  re- 
pairing, insuring,  or  doing  any  specific  act.«  The  ground  of 
this  difference  is,  that  in  such  cases,  ''it  is  unknown  what 
shall  be  the  measure  of  damages."  *  Therefore,  it  cannot  be 
argued  that  there  is  any  right  in  a  court  of  equity,  or  any 
practice  of  such  a  court  to  give  relief  in  cases  of  this  kind  by 
by  way  of  mercy,  or  by  way  merely  of  saving  property  from 
forfeiture.^  But  relief  may  be  afforded  in  some  cases,  for  it 
is  the  first  principle  upon  which  aU  courts  of  equity  proceed, 
that  if  parties  who  have  entered  into  definite  and  distinct 
terms  involving  certain  legal  results — certain  penalties  or 


Price,  200;  Walker  v.  Wheeler,  2 
Conn.  299;  Michigan  State  Bank  v. 
Hammond,  1  Doug.  (Mich.)  527 
Hancock  v.  Carlton,  6  Gray,  39 
Thompson  ».  Whipple,  6  R.  I.  144 
Kopper  V.  Dyer,  69  Vt.  477;  Palmer 
V,  Ford,  70  111.  369;  Orr  o.  Zimmer- 
mann,  63  Mo.  72,  and  Ebert  v, 
Arends,  190  111.  221,  an  excellent 
illustration  of  the  way  in  which  the 
general  principles  of  equity  are  ap- 
plied in  such  cases.  McCaskill  v. 
Union  Co.,  59  Fla.  571;  Dodsworth 
V,  Dodsworth,  254  111.  49;  John  v. 
McNeal,  167  Mich.  148;  Bell  v.  Scran- 
ton  Co.,  59  Wash.  659. 

'  North  Jersey  Street  Ry.  Co.  v. 
South  Orange,  58  N.  J.  Eq.  83.  See, 
also,  Allison  v.  Cocke's  Extr.,  106 
Ky.  763;  Pheasant  o.  Hanna,  63 
W.  Va.  613. 

*See  Willson  v.  Mayor  of  Balti- 
more, 83  Md.  203 — a  case  in  which 
a  bidder  on  a  municipal  contract  w:ts 
held  entitled  to  a  return  of  his  de- 
posit money. 


*  Nor  will  it,  except  under  special 
circumstances,  relieve  against  the 
non-performance  of  a  condition  prec- 
edent. Rcves  V.  Toulman,  25  Ala. 
452;  West  Va.  &  P.  R.  Co.  v.  Harri- 
son County  Court,  47  W.  Va.  273. 
See  South  Penn  Oil  Co.  v.  Edgell,  48 
W.  Va.  348,  for  a  case  in  which  relief 
was  granted. 

*  Wafer  v,  Mocato,  9  Mod.  112; 
Reynolds  v,  Pitt,  19  Ves.  141;  De&- 
carlett  v.  Dennett,  9  Mod.  22;  Sparks 
V,  Liverpool  Waterworks,  13  Ves. 
428;  Germantown  Pass.  Railway  Co. 
V.  Fitler,  60  Pa.  131;  Dunkiee  v 
Adams,  20  Vt.  415.  In  England  par- 
ties who  have  been  guilty  of  a  for- 
feiture for  non-compliance  with  a 
covenant  to  insure,  are  now  relieved 
by  Stat.  22  and  23  Vict.,  c.  35,  under 
certain  circumstances,  and  upon  cer- 
tain conditions. 

» Foster  Hose  Co.  v,  Taylor,  184 
Fed.  73. 
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legal  forfeiture — ^afterwards  by  their  own  acts,  or  with  their 
own  consent,  enter  upon  a  course  of  negotiation  which  has 
the  effect  of  leading  one  of  the  parties  to  suppose  that  the 
strict  rights  arising  under  the  contract  will  not  be  enforced,  or 
will  be  kept  in  suspense,  or  held  in  abeyance,  the  person  who 
otherwise  might  have  enforced  those  rights  will  not  be  al- 
lowed to  do  so  where  it  would  be  inequitable,  having  regard 
to  the  course  of  dealing  between  the  parties.^  Hence,  it  was 
decided  in  the  House  of  Lords  in  1877  that  where  a  notice 
to  repair  has  been  given,  and  the  lessee  makes  an  offer  to  sell 
his  interest  in  the  premises,  and  a  negotiation  takes  place  on 
that  offer,  the  effect  of  that  offer  and  the  n^otiation  is  to 
suspend  the  notice  till  the  negotiation  has  been  terminated, 
from  which  event  alone  the  date  of  the  notice  can  properly 
be  calculated;  and  that  equity  would  relieve  against  an  eject- 
ment founded  on  the  original  notice.^ 

It  is  well  settled  that  a  court  of  equity  will  not  lend  its  aid 
actively  to  enforce  a  forfeiture.'  A  chancellor  will  not  lift 
his  hand  to  aid  a  litigant  in  enforcing  a  forfeiture.^  Thus,  in 
the  Oil  Creek  Railroad  Company  v.  The  Atlantic  and  Great 
Western  Railroad  Company,  a  bill  was  filed  to  enforce  the 
forfeiture  of  a  lease  granted  by  the  complainants  to  the  de- 
fendants, on  the  ground  that  the  latter  had  forfeited  their 
right  to  the  same  by  their  failure  to  build  a  road  within  the 
time  prescribed,  in  accordance  with  the  express  provisions 
of  the  lease.  The  court  was  distinctly  asked  to  enforce  what 
had  been  agreed  upon  by  the  parties  should  be  a  forfeiture. 
But  the  prayer  of  the  bill  was  refused  on  the  express  ground 
that  a  court  of  equity  will  never  lend  its  assistance  in  the 


i  Hollowell  V,  Ins.  Co.,  126  N.  C. 
308. 

*  Hughes  V.  Directors  of  the  Metro- 
politan Railway,  2  App.  Cas.  439; 
and  see  Hukill  v.  Myers,  36  W.  Va. 
639. 

'  Livingston  v.  Tompkins,  4  Johns. 
Ch.  415;  Warner  v.  Bennett,  31  Conn. 
468;  Smith  v,  Jewett,  40  N.  H.  534; 
Bird  V.  Hawkins,  58  N.  J.  £q.  229; 


Bonniwell  v,  Madison,  107  Iowa,  85; 
4  Kent's  Com.  130;  Toledo  R.  R.  Co. 
0.  St.  Louis  R.  R.  Co.,  208  lU.  623; 
Moberly  v.  Trenton,  181  Mo.  637; 
Tetley  v.  McElmurry,  201  Mo.  382; 
Cooley  V.  Lovewell,  95  Ark.  567. 

*  Foley  V.  Grand  Hotel  Co.,  121 
Fed.  509;  West  v.  Guaranty  Co.,  147 
N.  Y.  Supp.  421;  Newton  v.  Kemper, 
66  W.  Va.  130. 
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enforcement  of  a  forfeiture,  but  will  leave  the  parties  to  their 
legal  remedies.^  The  general  rule  that  a  court  of  equity  will 
not  enforce  a  forfeiture  is  not  inflexible,  and  it  may  do  so 
where  the  forfeiture  is  consonant  with  right  and  justice,  and 
especially  where  it  is  for  breach  of  condition  of  a  public  grant 
to  a  private  person  or  corporation.*  In  some  cases,  however, 
the  enforcement  of  a  forfeiture  may  be  regarded  in  equity 
with  favor.' 

182.  Defective  execution  of  powers. 

The  third  class  of  cases  in  which  equity  will  relieve  on  the 
ground  of  accident  embraces  defective  execution  of  powers.^ 
This  subject  will  be  more  fully  considered  under  the  next 
head  of  equity  jurisdiction — ^that,  namely,  of  Mistake.  It 
will  be  sufficient  to  say,  at  present,  that  in  cases  of  accident, 
equity  will  relieve  where  there  is  a  defective  execution  of  a 
power,  but  not  where  there  is  a  non-execution,  in  favor  of  a 
purchaser,  a  creditor,  a  wife,  a  child,  or  a  charity;  but  not 
in  favor  of  the  donee  of  the  power,  or  a  Husband,  or  grand- 
children, or  remote  relations,  or  strangers;  and  not  where 
there  are  any  opposing  equities  on  the  other  side.  Defects 
wh'ch  are  of  the  very  essence  of  the  power  will  not  be  re- 
lieved against,  but  mere  formal  defects  will. 

The  powers  here  referred  to  are  powers  which  have  been 


» 67  Pa.  66;  McKim  o.  White  HaU 
Co.,  2  Md.  Ch.  610;  Clarke  v.  Drake, 
3  Chand.  263;  Gordan  v,  Lowell,  21 
Me.  261;  Beecher  v,  Beecher,  43 
Conn.  666;  Shade  v,  Oldroyd,  39 
Kan.  313;  Cheney  v,  Bilby,  36  U.  S. 
App.  720;  Wick  v,  Bredin,  189  Pa. 
94;  South  Car  Co.  o.  Augusta  Co., 
107  Ga.  164;  Hodges  v,  BueU,  134 
Mich.  162;  Spies  v.  Railroad  Co.,  60 
W.  Va.  389. 

'United  States  v.  Oregon  R.  R. 
Co.,  186  Fed.  928. 

»  Brown  v.  Vandergrift,  80  Pa.  1^. 
See,  also.  Drown  t;.  Ingels,  3  Wash. 
424,  and  Laurel  Creek  Co.  v.  Brown- 
ing, 99  Va.  628;  Negaunee  Iron  Co. 


t^.  Iron  Cliffs  Co.,  134  Mich.  264; 
Lindelse  v.  Realty  Co.,  146  Fed. 
630;  Liddle  v.  Cook,  209  Fed.  182. 

*  The  principle  upon  which  relief 
in  the  case  of  defective  execution  of 
powers  rests  is  said  by  Mr.  Adams 
(Doctrine  of  Equity,  98)  to  be  that 
equity  will  recognize  a  meritorious 
consideration,  and  will  complete 
gifts  made  on  such  a  consideration 
in  favor  of  a  donor's  intention  after 
death.  This  is,  perhaps,  a  philosoph- 
ical statement  of  the  principle;  the 
cases,  however,  are  ordinarily  re- 
ferred to  the  two  heads  under  which 
they  are  treated  in  this  work,  viz., 
Accident  and  Mistake. 
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created  by  way  of  use,  and  not  bare  authorities  conferred  by 
law.^ 


183.  Miscellaneous  cases. 

Besides  the  cases  above  stated,  there  are  a  number  of  mis- 
cellaneous instances  in  which  equity  will  give  relief  on  the 
ground  of  accident.  Thus,  where  an  administrator  or  exec- 
utor pays  debts,  legacies,  or  distributive  shares,  under  the 
impression  that  the  assets  are  sufficient  for  all  demands,  and 
it  afterwards  turns  out,  from  unexpected  occurrences,  that 
the  assets  are  insufficient;  or  an  annuity  is  directed  by  will 
to  be  secured  on  public  stock,  and  an  investment  is  made, 
sufficient  at  the  time,  but  afterwards  rendered  insufficient  by 
action  of  Parliament  in  reference  to  the  stock;  or  where  a 
testator  cancels  a  former  will  upon  the  presiunption  that  a 
later  will,  made  by  him,  is  duly  executed,  when  it  is  not;  or 
when  boundaries  have  been  accidentally  confused;  or  there 
has  been  an  accidental  omission  to  endorse  a  promissory 
note;  in  all  of  the  above  cases,  and,  indeed,  it  may  be  safely 
said,  in  any  case  of  accident,  where  the  party  injured  has 
not  been  in  default,  and  the  party  on  the  other  side  has  no 
special  equity  to  protect  him,  a  Court  of  Chancery  will  give 
relief  suited  to  each  particular  case,  subject  to  the  general 
rules  already  stated.^  Moreover,  the  same  principle  which 
leads  a  court  of  equity  upon  proper  proof  to  establish  by  its 
decree  the  existence  of  a  lost  deed,  and  thus  make  it  a  matter 
of  record,  will  justify  it,  upon  like  proof,  to  declare  by  its 
decree  the  validity  of  a  title  resting  in  the  recoDection  of 
witnesses,  and  thus  make  the  evidence  of  title  a  matter  of 
record.'  y 


>See  Bright  v,  Boyd,  1  Story, 
478. 

'  Story's  Eq.  Jurisp.,  §§  90  e<  seq. 
See,  in  this  connection,  also,  cases 
where  equity  will  interfere  to  pre- 
vent the  enforcement  of  judgments 
at  law  where  the  defendant  has  lost 
his  legal  rights  through  accident. 
Po9tt  $409,  Injunctions  to  Restrain 
Froceedings  at  Law.    See,  moreover, 


Hamburg-Bremen  Fire  Ins.  Co.  v. 
Pulzer  Manuf.  Co.,  42  U.  8.  App.  123, 
where  mistake  in  the  amount  of  a  ver^ 
diet,  due  to  an  accident,  was  relieved 
against  after  the  term,  and  Gill  v. 
Pelkey,  54  Oh.  St.  348,  where  pro- 
ceedings in  a  Probate  Court  were 
corrected. 

» By  Field,  J.,  in  Sharon  v.  Tucker, 
144  U.  S.  533-648. 
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184.  Equitable  remedies  in  cases  of  mistake. 

Having  noticed  the  head  of  equitable  jurisdiction  which 
has  been  termed  ''Accident,"  the  next  subject  requiring 
consideration  is  that  of  Mistake. 

The  jurisdiction  of  chancery  to  correct  mistakes  in  deeds 
was  assumed  at  a  very  early  day.^  The  reason  for  its  exer- 
cise was  twofold:  first,  because  of  the  implicit  credit  which 
courts  of  law  gave  to  the  seal  of  a  party  unless  fraud  was 
proved;  and  second,  because  all  the  relief  which  a  court  of 
law  could  possibly  afford  would  be  to  treat  the  instnmient 
as  a  nullity,  in  which  case  the  intention  of  the  parties  would, 
after  all,  be  defeated  in  many  instances;  whereas  in  equity 
the  instrument  could  be  reformed,  and  relief  granted  upon 
the  instrument  when  so  corrected  in  the  same  manner  as  if 
it  had  been  made  perfect  in  the  first  instance,^  and  the  true 
meaning  of  the  parties  to  a  transaction  could  thus  be  ex- 
pressed and  carried  out. 

This  reference  to  the  superiority  of  the  equitable  remedy 
in  cases  of  mistake  naturally  leads  to  the  remark  that  at 
present  the  only  points  to  be  considered  are  those  which 
relate  to  the  nature  of  mistakes,  their  different  kinds,  the 
circumstances  under  which  equity  will  afford  relief,  and  the 
occasions  which  most  frequently  arise  for  the  interposition 
of  the  chancellor.  The  character  of  the  remedy  afforded  will 
be  attempted  to  be  explained  and  discussed  in  the  chapter 
on  Reformation  and  Cancellation.* 

186.  Definition  of  Mistake. 

A  mistake  exists  when  a  person,  under  some  erroneous 
conviction  of  law  or  fact,  does,  or  omits  to  do,  some  act  which 
but  for  the  erroneous  conviction  he  would  not  have  done 
or  omitted.^     It  may  arise  either  from  unconsciousness, 

1 1  Spenco,  634.  to  how  far  this  will  be  done  in  parol 

*  Ballance  v.    Underhill,   3  Scam,  contracts  affecting  realty. 

459;  Willis  v.  Henderson,  4  Scam.  18;  »  Post,  Part  III.,  Chap.  III.,  Greene 

Firemen's  Ins.  C<3.  v.  Powell,  13  B.  v.  Smith,  160  N.  Y.  533;  Desert  Nat. 

Mon.  314;  Shelby  v.  Smith,  2  A.  K.  Bank  v.  Dinwoodey,  17  Utah,  43. 

Marsh.  504;   Ring  v.  Ashworth,  3  ^Haynos's    Outlines    of    Equity, 

Cole  (la.),  452.    See  post,  §  470,  as  132. 
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ignorance;   forgetfulness,   imposition,  or  misplaced   confi- 
dence.^ 

Where  the  mistake  arises  from  imposition  or  misplaced 
confidence,  relief  may  be  had  on  the  gromid  of  fraud.' 
Where  it  arises  from  unconsciousness,  ignorance,  or  forget- 
fulness,  no  element  of  fraud  exists,  and  redress  must  be  ob- 
tained, if  obtained  at  all,  on  the  distinct  equitable  basis  of 
mistake. 

186.  Mistakes  of  two  kinds — of  Law  and  of  Fact 

The  most  natural  division  of  the  subject  under  considera- 
tion, and  that  which  is  usually  made,  is  into  Mistakes  of 
Law,  and  Mistakes  of  Fact. 


187.  Mistakes  of  Law;  Hunt  v.  Rousmanier's  Adm'rs; 
Griswold  v.  Hazard. 
The  general  rule  of  the  common  law  is  that  a  mistake  of 
law  is  no  ground  for  relief.'  This  principle,  which  is  one 
familiar  to  all  systems  of  jurisprudence,  is,  in  the  conmion 
law,  embodied  in  the  maxim  ^^ Ignorantia  legis  neminem  excur 
sat.''  As  a  general  rule  the  same  principle  may  be  said  to 
exist  in  equity;  ^  but  this,  like  many  other  general  rules,  must 


^  Kerr  on  Frai^d  and  Mistake,  396; 
Story's  £q.,  {  110.  See  Kowalke  v. 
The  Milwaukee  Electric  Railway  and 
Light  Co.,  103  Wis.  472;  Shenango 
Furnace  Co.  v.  Fairfield  Township, 
229  Pa.  357. 

>  See  Beckett  v,  Heston,  49  N.  J. 
£q.  510;  Smith  v.  Smith,  134  N.  Y. 
62. 

'Manser's  Case,  2  Coke,  3,  b; 
Utermehle  v,  Norment,  197  U.  S.  40. 
Contracts  made  on  the  faith  of  the 
law  as  enunciated  in  a  decision  of  a 
court  of  last  resort,  in  the  absence  of 
fraud,  misrepresentation  or  want  of 
knowledge  of  all  the  facts,  will  not  be 
set  aside  because  of  a  subsequent  de- 
dsion  by  the  same  court  overruling 
the  former  one,  since  a  mistake  of  law 
is  no  ground  of  relief.   Pittsburg  Iron 


Co.  V,  Lake  Superior  Iron  Co.,  118 
Mich.  109;  Peacock  Co.  v,  Honeycutt, 
55  Wash.  18. 

*  Hunt  V.  Rousmanier's  Adm'rs,  8 
Wheat.  174;  1  Pet.  1;  1  Am.  Lead. 
Cas.  700;  Rogers  v.  Ingham,  3  Ch.  D. 
351  (and  see  particularly  the  re- 
marks of  James,  L.  J.,  on  p.  356, 
and  of  Mellish,  L.  J.,  on  p.  357) 
Champlin  v.  Laytin,  18  Wend.  407 
Shotwell  V.  Murray,  1  Johns.  Ch.  512 
Newburgh  Sav.  Bk.  v.  Town  of 
Woodbury,  173  N.  Y.  55;  McMurray 
V,  St.  Louis  Co.,  33  Mo.  377;  Peters 
V.  Florence,  38  Pa.  194;  Gwynn  v. 
Hamilton,  29  Ala.  233;  Rankin  v. 
Mortimere,  7  Watts,  372;  Good 
V,  Herr,  7  W.  A  S.  253;  Norris  v, 
Crowe,  206  Pa.  446;  Meckley's  Es- 
tate, 20  Pa.  478;  Gross  v.  Leber,  47 
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be  taken  with  qualifications.  ^  While ' '  a  mere  mistake  of  law, 
stripped  of  all  other  circmnstances,  constitutes  no  ground 
for  the  reformation  of  written  contracts,"  yet  "the  rule  that 
an  admitted  or  clearly  established  misapprehension  of  the 
law  does  create  a  basis  for  the  interference  of  courts  of  equity, 
resting  on  discretion  and  to  be  exercised  only  in  the  most 
imquestionable  and  flagrant  cases,  is  certainly  more  in  con- 
sonance with  the  best  considered  and  best  reasoned  cases 
upon  this  point,  both  English  and  American."* 

The  cases  in  which  mistakes  of  law  will  not,  and  those  in 
which  they  will  constitute  groimd  for  relief  in  equity,  are 
illustrated  by  two  decisions  of  the  Supreme  Court  of  the 
United  States. 

The  first  of  these  is  the  leading  case  of  Hunt  v.  Rous- 
manier's  Administrators.'  There  a  letter  of  attorney  to 
execute  a  bill  of  sale  of  a  ship  was  taken  by  a  creditor  from 
a  debtor,  under  the  distinct  impression,  induced  by  the  ad- 
vice of  counsel,  that  it  would  be  as  valid  a  security,  under 


Pa.  620;  Menges  v.  Oyster,  4  W.  & 
S.  20;  McAninch  v,  Laughlin,  13  Pa. 
371;  Glenn  v.  Statler,  42  la.  107; 
Carpenter  v.  Jones,  44  Md.  625; 
Baker  v.  Baker,  94  Md.  627;  Mills 
V.  Miller,  2  Woolw.  (Neb.)  299; 
Smith  t^.  McDougal,  2  Cal.  586;  State 
V,  Reigart,  1  Gill,  1;  Mellish  v.  Rob- 
ertson, 25  Vt.  603;  State  ex  rd.  v. 
Britton,  102  Ind.  214;  Goltra  v, 
Sanasack,  53  111.  456;  Lyon  t;.  San- 
ders, 23  Miss.  530;  Dill  v.  Shahan,  25 
Ala.  694;  Wintermute  v,  Snyder,  17 
N.  J.  £q.  498;  Hampton  v.  Nichol- 
son, 23  N.  J.  Eq.  427;  Trigg  ».  Read, 
5  Humph.  529;  Storrs  v.  Barker,  6 
Johns.  Ch.  166;  Freeman  v.  Curtis, 
51  Me.  140;  Brown  v,  Armistead,  6 
Rand.  594;  Ferguson  t^.  Ferguson,  1 
Geo.  Dec.  135;  Atlanta  Trust  &  Bkg. 
Co.  V.  Nelms,  116  Ga.  915;  Hoover  v. 
ReiUy,  2  Abb.  (U.  S.)  471;  Throck- 
morton V,  Throckmorton,  91  Va.  42; 
see  Worley  v,  Tuggle,  4  Bush,  168; 
Midland  Great  Western  Ry.  Co.  v. 


Johnson,  6  H.  L.  Cas.  798;  City  of 
Broken  Bow  v.  Broken  Bow  Water 
Works  Co.,  57  Neb.  548;  Atherton  v, 
Roche,  192  111.  252;  Word  v.  Davis, 
107  Ga.  780;  Hereu  o.  Hereu,  6 
Ariz.  281;  Utermehle  v,  Norment, 
197  U.  S.  40;  Errett  v.  Wheeler,  109 
Minn.  157. 

'  Bronson  v.  Leibold,  87  Conn.  293; 
R^gio  V.  Warren,  207  Mass.  525; 
Houston  V.  R.  R.  Co.,  109  Minn. 
273. 

'Story's  Eq.,  vhi  supra;  Snell  0. 
Ins.  Co.,  98  U.  S.  90,  91;  Griswold  v. 
Hazard,  141  U.  S.  284;  AUcard  v. 
Walker,  [1896]  2  Ch.  381;  Ledyaid 
f^.  Phillips,  32  Mich.  13;  Eastman  v. 
Provident  Assoc'n,  65  N.  H.  176; 
Park  V.  Blodgett,  64  Conn.  28;  Parish 
V,  Camplin,  139  Ind.  1;  Filker  v, 
Mowry,  69  N.  H.  164. 

»8  Wheat.  174;  1  Pet.  1,  3,  14. 
See,  also,  Eldridge  v.  Dexter  &  Pis- 
cataquis R.  R.  Co.,  88  Me.  191; 
Porter  v.  Jeffries,  40  S.  Car.  92. 
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all  circumstances,  as  a  mortgage.  The  debtor  subsequently 
died;  and  as  the  letter  of  attorney  was  revoked  by  his  death, 
the  security  of  the  creditor  was  invalidated.  It  was  held 
that  the  misapprehension  of  the  parties  as  to  the  legal  effect 
of  the  instrument  was  no  ground  for  relief;  and  it  was  said 
that  it  would  be  unprecedented  for  a  court  of  equity  to  decree 
another  security  to  be  given  under  such  circumstances. 

The  other  decision  is  Griswold  v.  Hazard.^  In  that  case 
one  Durant,  a  citizen  and  resident  of  New  York,  was  arrested 
under  a  writ  of  ne  exeat  while  temporarily  at  Newport,  Rhode 
Island.  To  obtain  a  release  from  custody  under  the  writ,  he 
executed  a  bond,  with  Griswold  and  Bradford  as  sureties, 
the  condition  of  which  was  that  Durant  should  ''abide  and 
perform  the  orders  and  decrees  of  the  Supreme  Court  of  the 
State  of  Rhode  Island  in  the  suit  in  equity  of  Isaac  P.  Hazard 
and  others  against  the  said  Durant,"  then  pending  in  said 
court.  In  that  suit  a  decree  was,  fourteen  years  afterwards, 
obtained  for  a  very  large  sum;  the  amount  called  for  by  the 
decree  was  n6t  paid  by  Durant;  and  thereupon  an  action  at 
law  was  brought  on  the  bond  against  Griswold  and  a  judg- 
ment recovered.  Pending  this  common-law  action  on  the 
bond,  bills  in  equity  were  filed  by  Griswold  for  an  injunction 
to  restrain  the  proceedings  at  law.  It  was  alleged  in  these 
bills  that  Griswold  ''had  intended  to  sign  and  believed,  at 
the  time,  that  he  signed  a  bond  which  simply  bound  him  for 
the  appearance  of  Durant,"  and  that  its  execution  in  its 
actual  form  was  the  result  of  mistake.  The  Supreme  Court 
held  (reversing  the  decree  below)  that  the  alleged  mistake  was 
clearly  established  by  the  proofs,  that  imder  the  circum- 
stances Griswold  was  entitled  to  relief  against  this  mistake 
of  law,  and  that  the  action  on  the  bond  should  be  perpetu- 
ally enjoined.  The  ground  of  the  decision  was  distinctly 
that  of  mbtake  as  to  the  legal  effect  of  the  paper;  ^  and  the 
difference  between  the  two  classes  of  cases,  referred  to  above 
was  expressly  recognized.^ 

1 141  U.  S.  260,  284.  Iowa,  639;  Renard  v.  Clink,  91  Mich. 

*  See  141  U.  S.  286.  1;  Hopwood  v.  McCausland,  120  la. 

» Id.  284.    See,  also,  Wilson  v.  Ott,  218. 
173  Pa.   253;   Lee  t;.   Percival,   85 
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In  the  class  of  which  Hunt  v.  Rousmanier's  Administrators 
is  the  type,  fall  the  authorities  mentioned  in  the  note  to  the 
beginning  of  this  section ;  ^  and  of  these  Rogers  v.  Ingham  ^ 
may  be  considered  the  leading  modem  English  case.  There 
an  executor,  acting  on  the  advice  of  counsel  on  the  construc- 
tion of  a  will,  proposed  to  divide  a  fund  between  two  legatees 
in  certain  proportions.  One  of  the  legatees,  being  dissatisfied, 
took  the  opinion  of  counsel,  which  agreed  with  the  former 
opinion.  The  executor  then  divided  and  paid  over  the  fund 
in  accordance  with  the  opinions.  The  dissatisfied  legatee 
afterwards  filed  a  bill,  alleging  that  the  will  had  been  mis- 
takenly construed ;  but  it  was  held  that  the  mistake  afforded 
no  ground  for  relief.  ''Where  people,''  said  Lord  Justice 
James,  ''have  a  knowledge  of  all  the  facts  and  take  advice, 
and,  whether  they  get  proper  advice  or  not,  the  money  is 
divided  and  the  business  is  settled,  it  is  not  for  the  good  of 
mankind  that  it  should  be  reopened  by  one  of  the  parties 
saying,  'You  have  received  your  money  by  mistake.  I 
acquiesced  in  your  receipt  of  it  under  that  mistake,  and, 
therefore,  I  ask  you  to  give  it  to  me  back.' "  ^ 

On  the  other  hand,  in  the  class  of  cases  of  which  Griswold 
V.  Hazard  '  is  an  example,  may  fall  such  decisions  as  that  in 
Lansdown  v.  Lansdown.*  In  that  case  the  eldest  of  three 
brothers  divided  lands,  of  which  the  second  brother  had  died 
seised,  with  the  youngest,  under  the  mistaken  impression, 
confirmed  by  a  friend  of  both  parties,  who  had  been  consulted, 
that  land  could  not  ascend,  and  that  he  was  not,  therefore, 
his  brother's  heir.    It  was  held  that  he  was  entitled  to  relief.* 


^  AnUj  p.  317.  See,  also,  ZoUman 
V,  Moore,  21  Gratt.  320;  BroadwcU 
V,  Broadwell,  1  Gilm.  599;  Allen  v. 
Elder,  76  Ga.  674;  Calverly  v.  Harper, 
40  111.  App.  96;  Euler  v.  Schroedcr, 
112  Md.  155. 

«3  Ch.  Div.  357.  See  AUcard  v. 
Walker,  [18961  2  Ch.  381. 

» See  Rogers  v.  Ingham,  3  Ch.  Div. 
351;  Brett's  Lead.  Gas.  in  Eq.  (Am. 
ed.)  131 ;  Phillips's  Ex'r  v.  McConica, 
Guardian,  59  Ohio,  1. 


*  Supra,  p.  319. 

^  Mosley,  364.     See,  also,  Eagles- 
field  V.  Marquis  of  Londonderry,  4 
Ch.  D.  693  (opinion  of  Jessel,  M.  R.) 
Thompson  v,  Eastwood,  2  App.  Caa 
215;  Shear  v.  Robinson,  18  Fla.  379 
Kornegay  v.  Everett,  99  N.  C.  30 
Haussman  v,  Bumham,  59  Conn.  117 
Standard   Oil   Co.   of  Kentucky  v. 
Hawkins,  46  U.  S.  App.  115. 

'  See  the  remarks  of  Chief  Justice 
Marshall  on  this  case  in  Hunt  v. 
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It  has  been  suggested  by  a  very  distinguished  Equity 
Judge,  Lord  Westbury,  that  the  conflicting  cases  in  regard 
to  the  application,  in  equity,  of  the  maxim  ignorantia  juris 
non  excusat  might  be  reconciled  by  considering  that  a  dis- 
tinction exists  between  ''jus''  as  used  to  indicate  general 
law,  and  the  same  word  when  employed  to  denote  private 
right.  ^  But  a  piure  mistake  of  law  in  reference  to  individual 
rights  would  seem  to  be,  properly,  no  more  remediable  in 
equity  than  a  pure  mistake  as  to  public  law;  and  if,  on  the 
other  hand,  there  were  circimistances  which  would  prevent 
the  application  of  the  maxim  in  cases  of  individual  rights, 
those  same  circumstances  would  be  equally  effective  in  jus- 
tifying relief  when  mistakes  are  made  in  the  rules  of  general 
law.  The  distinction  suggested  by  Lord  Westbury  cannot, 
therefore,  be  considered  sound.*  It  may  be  added,  just  here, 
that  a  mistake  of  the  law  of  another  state  is  a  mistake  of 
fact.^ 

188.  Misrepresentation  and  Surprise. 

The  true  conclusion,  as  to  the  general  rule,  would  seem 
to  be  that  equity  will  not  interfere  in  the  case  of  a  pure 
mistake  of  law;  but  that  any  additional  circumstances  will 
readily  be  laid  hold  of  by  the  court,  as  constituting  sufficient 
grounds  for  interposition.*  Thus,  where  ignorance  of  the 
law  exists  on  one  side,  and  that  ignorance  is  known  and 
taken  advantage  of  by  the  other  party,  the  former  will  be 
relieved.*    More  particularly  will  this  be  so,  if  the  mis- 


Rousmanier's  Adm'rs,  8  Wheat.  215. 
See,  also,  Snell  o.  Ins.  Co.,  98  U.  S. 
90,  91;  Bigelow  t;.  Barr,  4  Ohio,  358, 
and  Williams  v.  Champion,  6  Ohio, 
169;  Lee  v.  Percival  (la.),  62  N.  W. 
Rep.  543;  Clark  v.  Hershy,  52  Ark. 
473. 

>  Cooper  V,  Phibbs,  2  H.  L.  Cas. 
170.  See,  also,  Beauchamp  v.  Winn, 
L.  R.  6  H.  L.  234;  Jones  v.  Clifford,  3 
Ch.  D.  779;  Allcard  ».  Walker,  [1896J 
2  Ch.  381;  Kerr  on  Fraud  and  Mis- 
take, 398  (Bump's  ed.);  Matlock  v. 

21 


Glover,  63  Tex.  231 ;  Toland  v.  Corey, 
6  Utah,  392;  Burton  v.  Haden,  108 
Va.  51. 

*  See  the  authorities  cited  on  p.  317, 
under  the  cases  of  the  Hunt  v. 
Rousmanier  type,  and  Sears  v.  Grand 
Lodge,  163  N.  Y.  374. 

*  Morgan  v.  Bell,  3  Wash.  St.  554; 
Osincup  V,  Henthom,  89  Kan.  58. 

*Haviland  t;.  Willets,  141  N.  Y. 
35;  Spurlock  v.  Brown,  91  Tenn.  241. 

» Medical  Society  v.  Gilbreth,  208 
Fed.  925. 
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take  was  encouraged  or  induced  by  misrepresentation  of 
the  other  party.  ^ 

Relief  is  sometimes  given,  also,  in  cases  of  surprise — that 
is,  where  parties  have  entered  into  arrangements  unad- 
visedly and  improvidently,  and  without  due  deliberation;  * 
so,  also,  in  some  cases  where  the  law  is  confessedly  doubt- 
ful, and  the  question  b  one  about  which  ignorance  may 
well  be  supposed  to  exist.  ^ 

189.  Compromises  of  doubtful  rights ;  family  arrangements. 

But  compromises  of  doubtful  rights  are  favored  both  in 
equity  and  at  law,  and  no  relief  can  be  had  if  it  afterwards 
turns  out  that  the  right  surrendered  was  entirely  vaUd  and 
capable  of  assertion.  It  has  been  truly  said  that  every 
compromise  of  a  right  necessarily  implies  that  the  party 
possesses  some  right  which  is  surrendered;  and  he  shall  not, 
therefore,  afterwards  be  heard  to  complain,  if  it  subse- 
quently appears  that  his  right  was  more  certain  and  well 
settled  than  it  was  at  first  supposed  to  be.*  Family  com- 
promises, especially  if  they  are  made  in  good  faith  and  with 
full  disclosure,  are  favored  in  equity,  and  may  be  sustained 
by  the  court,  ''albeit,  perhaps,  resting  upon  grounds  which 


^  Scholefidd  v.  Templer,  4  De  G.  & 
J.  429;  Cooper  v.  Phibbs,  L.  R.  2  H. 
L.  149;  Whelen'B  App.,  70  Pa.  425; 
Wheeler  v.  Smith,  9  How.  55;  Metro- 
politan Bank  v.  Godfrey,  23  111.  579; 
Bryan  v,  Masterson,  4  J.  J.  Marsh. 
225;  Hardigree  v,  Mitchmn,  51  Ala. 
154;  Bali  v.  Hunt,  77  Ind.  355; 
Schuttler  v.  Brandfass,  41  W.  Va. 
201 ;  Kerr  on  Fraud  and  Mistake,  400; 
Marsh  v.  McNair,  48  Hun,  117; 
Rauen  v.  Ins.  Co.,  129  la.  725. 

*  Pusey  ».  Desbouvrie,  3  P.  Wms. 
315;  Evans  v.  Llewellyn,  2  Bro.  C.  R. 
150;  1  Cox,  333;  Billings  v.  Aspen 
Mining  Co.,  10  U.  S.  App.  1. 

*  Cumberland  Co.  v,  Sherman,  20 
Md.  117;  Champlin  v.  Lay  tin,  18 
Wend.  407;  Gamer  v.  Gamer,  2  Dess. 


437;  Freeman  v,  Curtis,  51  Me.  140; 
Moreland  v.  Atchison,  19  Tex.  303; 
Green  ».  Morris  R.  R.  Co.,  12  N.  J. 
Eq.  165;  Martin  p.  N.  Y.  S.  &  C.  R. 
Co.,  36  N.  J.  Eq.  109;  Haden  v.  Ware, 
15  Ala.  149;  Reservoir  Co.  v.  Chase, 
14  Conn.  123. 

*  Kerr  on  Fr.  &  M.  403;  Hennessy 
V,  Bacon,  137  U.  S.  78;  Trigg  v.  Read, 
5  Humph.  529;  Good  v.  Herr,  7  W.  & 
S.  253;  Taylor  v.  Patrick,  1  Bibb,  168; 
Durham  v,  Wadlington,  2  Strob.  Eq. 
258;  Brandon  v.  Medley,  1  Jon.  Eq. 
313;  Bell  v.  Lawrence,  51  Ala.  160; 
CUfton  V.  Cockbum,  3  My.  &  K.  76; 
Bentley  &.  Mackay,  31  Beav.  143; 
Powell  V.  Heisler,  16  Or.  412;  note 
to  Stapilton  v,  Stapilton,  2  Lead.  Cas. 
Eq.  1710  et  wq. 
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would  not  have  been  considered  satisfactory  if  the  transac- 
tion had  occurred  between  mere  strangers."  * 

But  while  such  a  compromise  is  to  be  regarded  with  favor, 
yet  when  the  party  setting  it  up  comes  in  to  ask  the  active 
interference  of  a  court  of  equity  for  its  enforcement,  relief 
will  not  be  granted  imless  the  case  falls  within  the  rules  which 
r^ulate  bills  for  specific  performance.  If  the  terms  of  the 
arrangement  are  unconscionable,  or  the  evidence  shows 
that  the  minds  of  the  parties  have  not,  in  fact,  come  to- 
gether, relief  will  be  refused.* 

It  appears  to  be  settled  by  the  authorities  that  money 
paid  imder  a  mistake  of  law  cannot  be  recovered  back  either 
in  equity  or  at  law.* 

The  court  will  not  interfere  where  the  parties  cannot  be 
restored  to  their  original  position,  or  where  the  rights  of 
bona  fide  purchasers,  without  notice,  have  intervened.* 


190.  Mistakes  of  Fact;  different  kinds. 

A  mistake  of  fact  is  a  mistake  not  caused  by  the  neglect 
of  legal  duty  on  the  part  of  the  person  making  the  mistake, 
and  consisting  in  an  unconsciousness,  ignorance,  or  forget- 
fulness  of  a  fact  past  or  present,  material  to  the  transaction; 
or  in  the  belief  in  the  present  existence  of  a  thing  material 


1  Weetby  v.  Westby,  2  D.  &  War. 
503,  525;  Lies  v.  Stub,  6  Watto,  48; 
Shartd's  Appeal,  64  Pa.  25;  Burk- 
holder's  Appeal,  105  Pa.  39;  Wilen's 
Appeal,  105  Pa.  121;  Chandler  v. 
Pomeroy,  143  U.  S.  318;  Dakin  t;. 
Rumsey,  104  Mich.  636;  Rome  v. 
£ome,  30  W.  Va.  1;  Price  v.  Price, 
133  N.  C.  494. 

s  Wistar's  Appeal,  80  Pa.  484;  Mo- 
Harry  V.  Lrvin,  85  Ky.  322.  See, 
also,  Hickman  v.  Berens,  [1895]  2  Ch. 
638. 

*  Kerr  on  Fraud  and  Mistake,  401, 
402;  Rogers  v.  Ingham,  3  Ch.  D.  351, 
356,  357;  Cuirie  p.  Goold,  2  Mad.  164. 
See,  also.  Railroad  Co.  v.  Soutter,  13 
Wall.  524;  Bank  of  U.  S.  v.  Daniel, 
12  Pet.  32;  Haven  v,  Foster,  9  Pick. 


112;  Pinkham  v.  Gear,  3  N.  H.  163; 
Hubbard  v.  Martin,  8  Yerg.  498;  Ege 
0.  Koontz,  3  Pa.  109;  Miles  t;.  Ste- 
vens, 3  Pa.  21;  Jones  v.  Watkins,  1 
Stew.  81;  Clarke  v.  Dutcher,  9  Cow. 
674;  Campbell  v.  Clark,  44  Mo.  App. 
249;  Manuf.  Nat.  Bank  v.  Swift,  70 
Md.  515. 

*  Kilpatrick  v.  Strizier,  67  Ga.  247; 
Lowe  t;.  Allen,  68  Ga.  225;  Caas  Co. 
V.  Oldham,  75  Mo.  50;  Hewitt  v. 
Powers,  84  Ind.  295;  Kerr  on  Fr.  A 
M.  436;  Neal  v,  Reynolds,  38  Kan. 
432;  Fink  v.  Farmers'  Bank,  178  Pa. 
154;  Pittsburg  Iron  Co.  v.  Lake  Su- 
perior Iron  Co.,  118  Mich.  109;  Bar- 
ton V,  Mayers,  183  HI.  360;  Cole  o. 
Fickett,  95  Me.  265. 
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to  the  transaction  which  does  not  exist ;  or  in  the  past  exist- 
ence of  a  thing  which  has  not  existed.^  But  a  mistake  as 
to  the  probability  of  the  occurrence  of  a  future  event  is 
not  a  mistake  of  fact.^ 

The  power  of  a  court  of  equity  to  correct  mistakes  of  fact 
is  a  very  wide  and  general  one.'  ReUef,  when  deeds  or 
other  instruments  are  executed  by  mistake  or  inadvertence, 
as  well  as  upon  false  suggestions,  is  a  common  head  of 
equity  jurisdiction,*  and  may  be  said  to  exist  (subject  to 
the  qualifications  hereafter  mentioned)  in  all  cases  in  which 
there  is  not  a  complete  remedy  at  law.  The  adequacy  of 
the  common-law  remedy  is  probably  the  best  test  of  the 
jurisdiction.  Thus  (to  illustrate  by  two  cases  in  Illinois) 
a  bill  has  been  sustained  to  correct  a  mistake  in  a  master's 
deed  in  a  foreclosure  proceeding;  ^  whereas  relief  in  the 
case  of  an  attachment  bond  has  been  refused — the  legal 
remedy  being  adequate.® 

The  mistake  may  consist  either  in  the  circumstance  that 
the  instrument  by  which  the  parties  designed  to  express 
their  intention  does  not  so  express  it,  or  does  not  express 
it  accurately;  or  in  the  circmnstance  that  the  intention  of 
the  parties,  though  correctly  expressed,  has,  nevertheless, 
been  reached  through  some  misapprehension  or  ignorance. 
In  one  case  the  intention  is  erroneously  expressed;  in  the 
other  the  intention  is  foimded  upon  error.  The  relief  perti- 
nent to  the  first  case  is  correction;  to  the  second,  rescission.^ 

Thus,  where  there  was  an  agreement  that  part  of  the 


^  Kerr  on  Fraud  and  Mistake,  406. 

*  Parke  v.  Boston,  175  Mass. 
464. 

s  Williams  v.  United  States,  138 
U.  S.  517;  Riegd  v.  Insurance  Co., 
140  Pa.  203;  153  Pa.  134;  Dunn  v. 
City  of  Superior,  148  Wis.  636. 

*  Hughes  &.  United  States,  4  Wall. 
236;  Germania  Iron  Co.  v.  United 
States,  165  U.  S.  383;  Riegd  v.  Ins. 
Co.,  153  Pa.  134;  United  States  v. 
Mills,  190  Fed.  513. 

*  Foster  V,  Clark,  79  111.  225;  follow- 


ing De  Reimer  v.  CantiUon,  4  Johns. 
Ch.  85.  See,  also,  Roberts  v.  Talia- 
ferro, 7  la.  Ill;  Ehleringer  v,  Mori- 
arty,  10  la.  78. 

•  Craft  p.  Dickens,  78  HI.  131.  See 
Puterbaugh  v.  Elliott,  22  lU.  157. 

'See  Snell  v.  Insurance  Co.,  98 
U.  S.  85;  Thompson  v.  Insurance  Co., 
136  U.  S.  296;  Hurd  v.  HaU,  12  Wis. 
112;  Andrews  v.  Andrews,  81  Me.  337; 
Kyner  ».  Boll,  182  111.  171;  Orr  v, 
Echols,  119  Ala.  340;  Curtis  o.  Albee, 
167  N.  Y.  360. 
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purchase-money  of  certain  real  estate  should  be  paid  by 
a  judgment  note  for  a  certain  sum  ''with  interest/'  and  the 
words  ''with  interest"  were  omitted  from  the  note  by 
the  mistake  of  the  scrivener  by  whom  it  was  written,  it 
was  held  that  this  was  such  a  mistake  as  equity  would  cor- 
rect. The  intention  of  the  parties  had  not  been  accurately 
expressed.^ 

So,  again,  where  it  is  shown  that  the  intention  of  the  par- 
ties was  that  the  instrument  should  be  under  seal,  but  the 
seals  were  omitted  by  mistake,  a  Court  of  Chancery  will 
direct  them  to  be  affixed.^  And  so  where  a  mortgage  has 
been  cancelled  or  satisfied  by  mistake,  its  lien  will  be  re- 
stored.* 

On  the  other  hand,  when  there  is  a  settlement  of  accounts 
made  between  parties  which  correctly  expresses  their  inten- 
tion, but  which  is  founded  on  error,  the  settlement  will  be 


^  Gump's  Appeal,  65  Pa.  476.  See, 
also,  Talley  v.  Courtney,  1  Heisk.  715 
Newcomer  v.  Kline,  11  Gill  &  J.  457 
Hathaway  v.  Brady,  23  Cal.  121 
Ruflsell  V.  Mixer,  42  Cal.  475;  Keith  v. 
Globe  Ins.  Co.,  52  III.  518;  Harrison 
V.  Jameson,  3  J.  J.  Marsh.  232;  Rigs- 
bee  V.  Trees,  21  Ind.  227;  Groff  v. 
Rohrer,  35  Md.  327;  Boulden  v. 
Wood,  96  Md.  332;  Glass  v,  Hulbert, 
102  Mass.  34;  Stockbridge  Iron  Co. 
p.  The  Hudson  Iron  Co.,  102  Mass.  48; 
Hamilton  v.  Asslin,  14  S.  &  R.  448; 
Gower  v.  Sterner,  2  Whart.  75;  Farm- 
ers' and  Drovers'  Bank  v,  Fordyce,  1 
Pa.  456;  Chalfant  v.  Williams,  35  Pa. 
212;  Huss  v.  Morris,  63  Pa.  372;  Jenk- 
ins V.  Davis,  141  Pa.  276;  Scales  v. 
Aahbrook,  1  Mete.  (Ky.)  358;  Dennis 
V.  North.  Pac.  Ry.  Co.,  20  Wash.  320; 
Worley  v,  Tuggle,  4  Bush,  168;  Mills 
V.  Lockwood,  42  111.  HI;  Dinwiddie 
V.  Self,  145  111.  290;  Purvines  v.  Harri- 
son, 151  lU.  219;  Waterman  v.  Dut- 
ton,  6  Wis.  265;  Deford  v.  Mercer, 
24  la.  118;  Doty  v.  Judson,  2  Root, 
427;  Gay  v.  Adams,   1  Root,   105; 


Bundy  v.  Sabin,  2  Root,  209;  Willis  v, 
Gattman,  53  Miss.  721;  Beaumont 
V.  Bramley,  T.  &  R.  41;  1  Sug.  V.  & 
P.  262  (171).  Such  a  mistake  can 
properly  be  dealt  with  in  equity  alone. 
Long  V.  Hartwell,  34  N.  J.  116,  128; 
Houston  V,  Faul,  86  Ala.  232;  Knight 
V,  Glasscock,  51  Ark.  390;  Born  v. 
Schrenkeisen,  110  N.  Y.  55;  Scraper 
Co.  t;.  Stickleman,  122  la.  396;  Wall 
V,  Meilke,  89  Minn.  232;  Wirsching  v. 
Grand  Lodge,  67  N.  J.  Eq.  711; 
Richmond  v,  Ogden  Ry.  Co.,  44  Oreg. 
48. 

'Henkleman  o.  Peterson,  154  111. 
419. 

» Pearce  v.  Buell,  22  Oreg.  29;  fol- 
lowed in  Kern  v,  Hotaling,  27  Oreg. 
205;  Ricker  v,  Scott,  13  So.  D.  208; 
Woodhurst  v,  Cramer,  29  Wash.  40; 
Laconia  Savings  Bank  v.  Vittum,  71 
N.  H.  465;  White  v.  Stevenson,  144 
Cal.  109.  A  court  of  equity  will  not 
decree  the  correction  of  an  alleged 
mistake  in  a  voluntary  conveyance. 
Henry  v.  Henry,  215  111.  206. 
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set  aside.  ^  The  appropriate  relief  in  cases  of  mistake  is 
sometimes  solely  in  equity,  and  no  action  at  law  will  lie. 
Thus,  where  a  parcel  of  ten  acres  was  omitted  from  a  con- 
veyance, either  through  mistake  or  fraud,  it  was  held  that 
the  purchaser  might  have  the  deed  reformed  or  might  reason- 
ably rescind  the  contract,  but  could  not  sue  in  assumvsil  to 
recover  back  a  proportionate  part  of  the  price.* 

191.  Must  be  mutual,  material,  and  not  induced  by  negli- 
gence. 

The  mistake,  to  be  relieved  against  in  equity,  must  be  one 
that  is  mutual,  material,  and  not  induced  by  negUgence.'  It 
must  be  mutual,  if  the  complainant  wishes  to  have  the  instru- 
ment reformed  and  not  simply  set  aside,  because  equity 
cannot  undertake  to  reform  on  the  ground  of  ignorance  or 
misapprehension  of  one  of  the  parties  as  to  any  facts,  though 
it  may  rescind.^    It  is  essential,  as  has  been  said  by  the 


1  Adams  Eq.  384;  McCrae  v,  HoUis, 
4  Dess.  122;  Waggoner  v,  Minter,  7 
J.  J.  Marsh.  175;  Barnett  v,  Bametti 
6  J.  J.  Marsh.  499;  Monnia  v.  Berou- 
joQ,  51  Ala.  196;  Stuart  v.  Sears,  119 
Mass.  143;  Russell  v.  The  Church,  65 
Pa.  9;  Stines  v.  Hays,  36  N.  J.  Eq. 
364.  See,  further,  as  to  mistake, 
Leek  v,  Cowley^  10  S.  &  R.  176;  Hop- 
bach  V.  Gray,  8  Watts,  492;  Jenks  v. 
Fritz,  7  W.  &  S.  201;  Bbhop  v.  Reed, 
3  W.  &  S.  261;  Worsely  ».  Burling- 
ton Ins.  Co.,  74  la.  464. 

« Rand  v.  Webber,  64  Me.  191.  If 
the  omission  were  occasioned  by 
fraud,  an  action  for  deceit  would  lie 
in  such  a  case.    Id. 

*  Cleghom  v,  Zumwalt,  83  Cal.  155; 
Baker  v,  Pyatt,  108  Ind.  61.  See 
Paulison  v.  Van  Iderstine,  28  N.  J. 
Eq.  306,  for  an  illustration  of  the 
limitations  upon  the  doctrine  of  re- 
lief in  equity  on  the  ground  of  mis- 
take. Dougherty  v.  Dougherty,  204 
Mo.  228;  Marshall  v.  Homier,  13 
Okla.  264;  Allen  v.  Luckett,  94  Miss. 
868. 


^  Lyman  v.  United  Ins.  Co.,  17 
Johns.  377;  Nevius  v,  Dunlap,  33 
N.  Y.  676;  Christopher  Street  Ry.  Co. 
V.  Twenty-third  Street  Ry.  Co.,  149 
N.  Y.  61;  Cooper  v.  The  Farmers'  Ins. 
Co.,  50  Pa.  299;  Evarts  v.  Steger,  5 
Oreg.  147;  King  v,  Holbrook,  38  Oreg. 
452;  Thornton  v,  Krimbel,  28  Oreg. 
271.  See,  also,  Bentley  v,  Mackey,  31 
Beav.  151;  Scott  v,  Coulson,  [1903] 
1  Ch.  452;  Sawyer  v.  Hovey,  3  Allen, 
331;  Quincy  v.  Chute,  156  Mass.  189; 
Woodbury  Savings  Bank  ».  The  In- 
surance Co.,  31  Conn.  517;  Diman  o. 
Providence  R.  Co.,  5  R.  1. 130;  White 
V.  C.  Nat.  Bank,  64  N.  Y.  316;  Mead 
V,  Westchester  Fire  Ins.  Co,,  64  N.  Y. 
453;  Morris  v,  Penrose,  38  N.  J.  Eq. 
629;  Sells  v.  Sells,  1  Dr.  <fe  Sm.  42; 
Probett  p.  Walters,  70  Mich.  437; 
Ford  V.  Daniells,  71  Mich.  77;  Hart- 
ford Ins.  Co.  V.  Haas,  87  Ky.  531; 
Vail  V,  Reynolds,  51  Hun,  468;  Keister 
V,  Myers,  115  Ind.  312;  Critchfield  v. 
Kline,  39  Kan.  721;  Dod  9.  Paul,  43 
N.  J.  Eq.  302;  Travellers'  Ins.  Co.  v. 
Henderson,  32  U.  S.  App.  536;  Mof- 
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Supreme  Court  of  Michigan,  that  the  mistake  to  be  relieved 
against  in  equity  must  be  an  error  on  both  sides.  ^  If,  how- 
ever, such  ignorance  or  misapprehension  was  induced  or 
fraudulently  taken  advantage  of  by  the  other  party,  relief 
will  be  administered,  but  obviously  on  different  groimds.^ 
Still  less  can  a  chancellor  grant  redress  in  a  case  where  a 
party  finds  that  his  motives  for  entering  into  a  contract 
were  mistaken,  or  his  expectations  imfounded.'  This  is 
especially  the  case  where  the  means  of  information  are 
equally  open  to  both  parties;  *  or  the  subject-matter  of  the 
agreement  is  of  a  doubtful  character.^ 

The  mistake  must  be  material,  because  the  court  will  not 
interpose  its  extraordinary  relief  for  slight  errors  in  matters 
which  are  not  of  importance.  As  misrepresentation  will  not 
vitiate  a  contract  unless  it  relates  to  something  which  is  a 
material  inducement  to  the  party  to  act,^  so  a  mistake  will 
not  justify  a  man  in  seeking  equitable  relief  if  it  is  a  mistake 
relating  to  some  trivial  matter,  which  did  not  substantially 
influence  his  action.^  It  must  be  something  which,  if  un- 
corrected, would  tend  to  work  injustice.* 

A  mistake  will  not  be  relieved  against  if  it  is  the  result  of 


fett,  etc.,  Co.  V.  City  of  Rochester,  91 
Fed.  28;  Dewey  v.  Whitney,  93  Fed. 
533;  Stewart  v.  Gordon,  60  Ohio,  170; 
Hertsler  v,  Stevens,  119  Ala.  333; 
Scott  V.  Hall,  58  N.  J.  Eq.  42;  Keene 
V.  Demelman,  172  Mass.  17;  Coi^ 
bett  V.  Craven,  196  Mass.  319;  Wir- 
sching  V.  Grand  Lodge,  67  N.  J.  Ek]. 
711;  Forester  v.  Van  Auken,  12  N. 
D.  175;  Miller  v.  Stuart,  107  Md.  23. 
Postj  Part  III.,  chapter  on  Refor- 
mation and  Cancellation. 

>  Ludington  v.  Ford,  33  Mich.  123; 
Balen  o.  Ins.  Co.,  67  Mich.  179;  Barth 
0.  Deuel,  11  Colo.  494;  McCusker  v. 
Spier,  72  Conn.  628;  German  Savings 
Bank  v,  Geneser,  116  la.  119;  Mat- 
thews V.  Whitethorn,  220  111.  36. 

« See  Welles  v.  Yates,  44  N.  Y.  625; 
Maher  v,  Hibemia  Ins.  Co.,  67  N.  Y. 
285;  Harding  v,  Egin,  2  Tenn.  Ch.  39; 


Rossell  9.  RoBsell,  109  Ind.  354;  Cook 
V.  Liston,  192  Pa.  19;  Thayer  v. 
Knote,  59  Kan.  181;  Cox  v.  Beard, 
75  Kan.  369;  Hubbert  v.  Fagao,  99 
Ark.  480. 

»A  court,  however,  may,  under 
such  circumstances,  refuse  to  lend  its 
aid  to  the  other  party  seeking  specific 
performance.  Post,  Part  III.,  Chap. 
I.,  S  376;  Mays  v.  Dwight,  82  Pa.  462. 

^See  Western  German  Savings 
Bank  v.  Farmers'  and  Drovers'  Bank, 
10  Bush,  669;  Shriver  v.  Garrison,  30 
W.  Va.  456;  Story's  Eq.  Jurisp.,  §  150. 

»  Perkins  v.  Gay,  3  S.  &  R.  327. 

*  See  postf  Chap.  II. 

» See  McFerran  t^.  Taylor,  3  Cranch, 
281  (remarks  of  Ch.  J.  Marshall); 
Kerr  on  Fraud  and  Mistake,  408. 

*  Henderson  v.  Dickey,  35  Mo.  120; 
Bingham  v,  Madison,  103  Tenn.  358. 
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the  party's  own  negligence/  or  that  of  his  attorney;  ^  or  if  it 
is  occasioned  by  the  forgetfulness  of  the  party  or  of  his  agent.' 
Thus,  if  he  has  had  a  complete  defence  or  remedy  at  law, 
he  cannot,  if  he  has  neglected  to  avail  himself  of  it  there, 
have  any  relief  in  equity.^  And  under  the  same  head  should 
be  classed  mistakes  into  which  a  person  has  fallen,  because 
he  has  not  made  use  of  the  means  of  inquiry  which  were  open 
to  him;  ^  as  (for  instance)  where  he  has  not  taken  the  trouble 
to  read  the  paper  which  he  was  executing.*  Reasonable 
diligence,  however,  is  all  that  is  required,  and  a  party  will 
not  be  deprived  of  his  right  to  equitable  relief  simply  be- 
cause he  has  not  exercised  the  highest  possible  degree  of 
care.^  Moreover,  even  negligence  may  not,  in  all  cases,  close 
the  doors  of  chancery  against  a  complainant;  for  if  the  posi- 
tion of  the  other  party  has  not  been  changed  in  consequence 
thereof,  relief  may  be  granted.* 


>  Duke  of  Beaufort  v,  Neeld,  12  CI. 
&  Finn.  248,  286;  Leuty  v.  HiUas,  2 
De  G.  &  J.  110;  Susquehanna  Mut. 
Fire  Ins.  Co.  ».  Swank,  102  Pa.  17; 
Western  R.  Co.  v,  Babcock,  6  Met. 
346;  Person  t^.  Sanger,  1  Wood  &  Min. 
138;  Wood  v,  Patterson,  4  Md.  Ch. 
335;  Diman  v.  Providence  R.  Co.,  5 
R.  I.  130;  Haggerty  v.  McCanna,  25 
N.  J.  Eq.  48;  Dillett  v,  Kemble,  25 
N.  J.  £q.  66;  Voorhis  v.  Murphy,  26 
N.  J.  £q.  434;  Heath  v.  Jones,  12  111. 
App.  493;  Lamb  v,  Harris,  8  Ga.  546; 
Iverson  t;.  Wilbum,  65  Ga.  103;  Smith 
V.  Wheeler,  58  la.  659;  Lewis  v.  Lewis, 
5  Oreg.  169;  Ellison  v.  Fox,  38  Minn. 
454;  Shriver  ».  Garrison,  30  W.  Va. 
456;  Woodside  v,  Lippold,  113  Ga. 
877;  Keith  v,  Brewster,  114  Ga.  176; 
Grieve  v.  Grieve,  15  Wyo.  368;  Felin 
V.  Futcher,  51  Pa.  Sup.  241;  Solen- 
berger  v.  Strickler,  110  Va.  273.  See 
however,  Institute  Assn.  v,  Edwards, 
81  N.  J.  Eq.  359. 

*  Heath  v.  Jones,  12  111.  App.  493. 

>  Barrow  v.  Isaacs,  [1891]  1  Q.  B. 
417;  and  see  the  remarks  of  Esher, 
M.  R.,  on  p.  420,  and  of  Kay,  L.  J., 


on  p.  427;  Lady  Hood  v,  Mackinnon, 
(1909),  1  Ch.  476. 

*  Stephenson  v.  Wilson,  2  Vem. 
325. 

'  See  Kerr  on  Fraud  and  Mistake, 
407;  HiU  v.  Bush,  19  Ark.  522;  Penny 
V,  Martin,  4  Jones  Ch.  566;  Butman  v. 
Hussey,  30  Me.  263;  Juzan  v.  Toul- 
min,  9  Ala.  662. 

•Greenfield's  Estate,  14  Pa.  489; 
Penna.  R.  Co.  v.  Shay,  82  Pa.  198; 
Glenn  v,  Statler,  42  la.  110;  Roundy 
V.  Kent,  75  la.  662;  Miller  v.  Powers, 
119  Ind.  79;  Jossey  v.  Ga.  Southern 
Ry.  Co.,  109  Ga.  439;  Walton  Guano 
Co.  V,  Copelan,  112  Ga.  319;  Snel- 
grove  V.  Earl,  17  Utah,  321 ;  Kelly  v. 
Ward,  94  Tex.  289;  Ferrell  v.  Ferrell, 
53  W.  Va.  615. 

7  Snyder  v,  Ives,  42  la.  162;  Mo- 
Kibben  ».  Doyle,  173  Pa.  579;  Werner 
V.  Rawson,  89  Ga.  619;  Panhandle 
Lumber  Co.  v.  Rancour,  24  Idaho, 
603. 

•Mayer  v.  The  Mayor  of  New 
York,  63  N.  Y.  455;  Onondaga 
County  Savings  Bank  v.  United 
States,  26  U.  S.  App.  377;  Eberle  v. 
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There  can  be  no  relief  on  the  ground  of  mistake  when  the 
subject-matter  of  the  contract  is  necessarily,  and  by  its  very 
nature;  of  a  doubtful  or  uncertain  kind.^ 

Nor  will  equity  always  relieve  if  a  mistake  has  occurred  in 
a  family  arrangement,  designed  to  settle  disputes  and  quiet 
titles.  A  family  compromise,  even  if  made  under  mistaken 
impressions  as  to  facts,  will  not,  generally,  be  distiu*bed. 
It  is  otherwise  with  compromises  between  strangers;  for 
these,  if  based  upon  a  mistake  of  fact,  will  be  set  aside.' 

192.  Defective  execution  of  powers. 

The  occasions  which  call  for  the  interposition  of  equity  on 
the  ground  of  mistake  are,  of  course,  very  niunerous,  and  it 
would  not  be  possible,  even  if  it  were  desirable,  to  enumerate 
them  all  without,  in  fact,  giving  a  digest  of  the  reported 
decisions  under  this  head.  There  is,  however,  one  class  of 
eases  in  which  the  equitable  doctrine  is  of  an  anomalous 
character  and  requires  particular  notice^  and  that  is  the 
defective  execution  of  powers.  This  subject  was  referred  to 
under  the  head  of  "Accident;"  and  it  is  well  established 
that  in  the  case  of  mistake,  as  well  as  in  that  of  accident, 
equity  will  relieve  against  certain  defects  in  the  execution 
of  a  power  in  favor  of  certain  persons  and  as  against  others, 
if  these  latter  do  not  stand  in  an  equally  meritorious  position. 
It  will  be  observed  that  the  above  statement  naturally 
suggests  the  questions — ^first,  what  defects  may  be  remedied; 
second,  for  whose  benefit;  and  third,  as  against  whom? 

193.  What  defects  may  be  remedied. 

And,  first,  what  defects  may  be  remedied?  Equity  will  not 
interfere  in  the  case  of  a  norirexeculion  of  a  power.  It  will 
correct  defects  in  an  attempted  execution;  but  it  will  not 
supply  an  execution  if  none  has  been  attempted.'    The 

Heaton,   124  Mich.  205;  Hoops  o.  Co.,  103  Wis.  472;  H.  &  T.  C.  Ry. 

Fitzgerald,  204  lU.  325.  Co.  v,  McCarty,  94  Tex.  298. 

1  Mortimer  v.  Capper,  1  Bro.  Ch.  *  Stockley  v.  Stockley,  1  V.  &  B. 

156;  Ridgway  v.  Sneyd,  Kay,  627;  23;  Kerr  on  Fraud  and  Mistake,  434. 

Baxendale  v.  Seale,   19  Beav.  601;  'Johnson  v.  Cushing,   15  N.  H. 

Kowalke  v,  Milwaukee  Electric,  etc.,  298;  Howard  v.  Carpenter,  11  Md. 
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reason  for  the  distinction  is  obvious.  The  jurisdiction  which 
equity  has  assumed  to  aid  in  the  defective  execution  of  powers 
is  based  upon  the  theory  that  the  donee  of  the  power  has 
intended  to  exercise  it,  but  has  been  prevented  from  doing 
so  by  some  accident  or  mistake;  ^  and  equity  will  not,  in 
such  a  case,  suffer  a  substantial  intention  to  be  defeated  for 
the  sale  of  a  mere  form.  But  where  there  has  been  no  ex- 
ercise of  the  power  at  all,  no  intention  to  exercise  it  can  be 
presumed;  and,  therefore,  the  ground  for  the  interference 
of  the  chancellor  does  not  exist. 

The  defects  which  will  be  aided  in  equity  are  of  two  kinds — 
first,  where  there  has  been  an  instrument  executed  from 
which  an  intention  to  exercise  the  power  may  be  inferred, 
but  the  instrument  itself  is  informal  or  inappropriate;  *  and, 
second,  where  there  has  been  a  defective  execution  of  a 
formal  and  appropriate  mstrument. 

Of  the  first  class  of  defects  the  leading  case  of  Toilet  v. 
Toilet  is  an  illustration.  There,  a  power  existed  to  make  a 
jointure  by  deed.  It  was,  in  fact,  made  by  will.  It  was, 
nevertheless,  held  that  this  exercise  of  the  power  was  good.' 
So  equity  will  lend  its  aid  in  many  other  cases  in  which  the 
instrument  is  inappropriate,  provided,  always,  there  is  a 
sufficient  indication  of  the  intention  to  exercise  the  power.* 

Of  the  second  class  of  defects  which  will  be  aided  in  equity, 
familiar  instances  are  found  in  those  cases  in  which  the  in- 
strument by  which  the  power  is  to  be  exercised  is  required 
to  be  executed  in  the  presence  of  a  certain  number  of  wit- 


259;  Wilkinson  v.  Getty,  13  la.  157 
See  Norcum  v.  D'CEnch,  17  Mo.  98 
Brown  v.  Phillips,  16  R.  I.  612 
note  to  Toilet  v.  Toilet,  1  Lead.  Cas 
Eq.  381  (4th  Am.  ed.);  Sayer  v 
Humphrey,  216  111.  426. 

1  Barr  v.  Hatch,  3  Ohio,  527. 

•  See  In  re  Dykes'  Estate,  L.  R. 
7  Eq.  337;  note  to  Toilet  v.  Toilet, 
1  Lead.  Gas.  Eq.  234  (4th  Eng. 
ed.). 

» While  a  power  of  appointment  by 
deed  is  well  exercised  by  will,  the 


converse  is  not  the  case,  and  a  power 
to  appoint  by  will  cannot  be  exer- 
cised by  deed.  The  reason  of  this  is 
that  the  donor  of  the  power,  in  the 
latter  case,  is  supposed  to  intend  that 
the  power  shall  be  ambulatory  during 
the  Ufc  of  the  donee  of  the  power,  and 
that  as  this  intention  would  be  de- 
feated by  the  execution  of  a  deed,  the 
power  must  be  strictly  pursued,  and 
can  be  exercised  only  by  will. 

*  Garth  v.  Townscnd,  L.  R.  7  Eq. 
220. 
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nesses,  and  \&  actually  executed  in  the  presence  of  a  smaller 
number;  or  in  which  it  is  required  to  be  signed  and  sealed, 
and  sealing  is  omitted.^  The  rule  will  apply  to  any  case  in 
which  there  is  an  appropriate  instrument,  but  in  the  execu- 
tion of  which  there  has  been,  through  accident  or  mistake, 
some  informality. 


194.  For  whose  benefit. 

In  the  second  place,  in  considering  the  question,  ''for 
whose  benefit  will  equity  lend  its  aid?"  it  may  be  stated, 
as  a  general  rule,  that  mere  volunteers  will  not  be  assisted, 
but  that  aid  will  be  given  to  purchasers  for  value,  mortgagees, 
lessees  ^  (for  mortgagees  and  lessees  are  purchasers  pro  tanto)^ 
creditors,'  and  persons  who  have  a  meritorious  standing.^ 
In  this  last  class  are  included  a  charity,^  a  wife  and  a  legit- 
inwte  child,  but  none  others.^  Thus,  the  execution  of  a 
power  will  not  be  aided  in  favor  of  a  husband,^  an  illegit- 
imate child,  a  grandchild,  a  father,  a  mother,  brother  or 
sister,  a  nephew  or  niece,  a  cousin,  or  a  settlor  defectively 
executing  a  power  in  his  own  favor.^  In  some  rare  cases, 
however,  equity  will  lend  its  aid  even  in  favor  of  a  volunteer; 


^See  Morse  v,  Martin,  34  Beav. 
500;  note  to  Toilet  v.  Toilet,  1  Lead. 
Cas.  Eq.  234  (365,  4th  Am.  ed.). 

At  common  law  a  power  or  au- 
thority was  not  considered  executed 
unless  by  some  reference  to  the  power 
or  authority,  or  to  the  property 
which  was  the  subject  of  it,  or  un- 
less the  provision  made  by  the  person 
intrusted  with  the  power  would  have 
had  nothing  to  operate  upon  except 
it  were  considered  as  an  execution  of 
such  power  or  authority.  In  many 
states  the  common-law  rule  has  been 
altered  by  statute,  but  when  not  so 
altered  the  common-law  rule  appears 
to  be  in  force.  Lane  v.  Lane's  Adm'x, 
4  Pennewill,  368  (Del.). 

« Thorp  V.  McCullum,  1  Gilm.  616; 
Beatty  o.  Clark,  20  Cal.  11;  Love  v. 
The  Sierra  Nevada  Mining  Co.,  32 


Cal.  653;  Affleck  v,  Affleck,  3  Sm.  & 
Giff.  394;  In  re  Dykes'  Estate,  L.  R.  7 
Eq.  337;  Taylor  v,  Wheeler,  2  Vern. 
564;  Jennings  v.  Moore,  2  Vern.  609; 
Campbell  v.  Leach,  Ambl.  740;  Shan- 
non t^.  Bradstreet,  1  Sch.  &  Lef.  62; 
Dowell  V,  Dew,  1  Y.  &  C.  Ch.  345; 
King  V.  Roney,  5  Ir.  Ch.  64.  See, 
also,  Hout  V.  Hout,  20  Ohio  St.  119. 

•Bixby  0.  Eley,  2  Bro.  Ch.  325; 
Wilkes  V,  Hohnes,  9  Mod.  485. 

<  1  Lead.  Cas.  Eq.  229  (4th  Eng. 
ed.);  note  to  Toilet  v.  Toilet;  Schenck 
V.  EUingood,  3  Edw.  Ch.  175. 

'Pepper's  Will,  1  Pars.  Eq.  436. 
446,  45L 

•  See  Porter  o.  Turner,  3  S.  &  R. 
114;  Dennison  v.  Goehring,  7  Pa.  175. 

» Breit  v,  Yeaton,  101  lU.  242. 

» 1  Lead.  Cas.  Eq.  231,  232.  See, 
however,  Huss  v,  Morris,  63  Pa.  367. 
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as,  for  instance,  when  the  due  execution  of  a  power  has  be- 
come impossible.^ 

196.  Against  whom. 

In  the  third  place,  equity  will  aid  the  defective  execution 
of  a  power  against  a  remainderman,  and  also,  in  general, 
against  the  heir-at-law.  Whether  it  will  be  aided  as  against 
an  heir-at-law  who  is  unprovided  for  seems  to  be  still  unde- 
cided. ^  It  will  not  be  aided  against  a  bona  fide  purchaser  for 
value; '  and  this,  indeed,  is  the  general  rule  as  to  mistakes.^ 

Equity  will  not  lend  its  aid  if  the  intention  of  the  donor  of 
the  power  will  thereby  be  defeated.  This  is  the  reason  why 
a  power  required  to  be  exercised  by  will  cannot  be  duly 
exercised  by  deed.^ 

The  equity  under  consideration  will,  it  seems,  be  only 
exercised  in  favor  of  the  intention  of  the  donee  of  the  power 
after  his  death.  It  will  not  be  exercised  in  support  of  a  con- 
veyance inter  vivos — except  in  the  case  of  a  purchaser  for 
value.  This  seems  to  follow  from  the  rule  in  regard  to  supply- 
ing surrenders  of  copyholds,  which  stands  precisely  on  the 
same  footing  as  the  equity  in  regard  to  aiding  defective  ex- 
ecution of  powers,  and  is  governed  by  the  same  rules.* 

As  to  the  question  of  what  powers  will  be  aided,  it  may  be 
sufficient  to  remark  generally  that  they  are  those  created  by 
way  of  use  as  distinguished  from  bare  authorities  conferred 
by  law.  Acts  done  under  authorities  of  this  latter  kind — ^as, 
for  example,  leases  or  conveyances  by  a  tenant  in  tail — are 
only  binding  when  regular  and  complete.^ 

While  it  is  true,  as  a  rule,  that  equity  will  not  supply  the 
non-execution  of  a  power,  it  must  be  remembered  that  this 
will  not  apply  to  that  particular  class  of  powers  (which  have 
been  already  discussed)  known  as  powers  in  trust.     The 

>  Kerr  on  Fraud  and  Mistake,  444.  ^  Kerr   on    Fraud    and    Mistake, 

*  1  Lead.  Cas.  Eq.  233.  442. 

*  Kerr  on  Fraud  and  Mistake,  443.  '  The  jurisdiction  to  supply  sui^ 

*  American  Mfg.  Co.  v,  O'Hara,  15  renders  of  copyholds  is  no  longer  of 
U.  S.  App.  79.  See,  however,  Rogers  importance.  The  cases  upon  the  sub- 
V.  Castle,  51  Minn.  428,  and  Fort  ject,  are,  however,  applicable  to  the 
Smith  Milling  Co.  v.  Mikles,  61  Ark.  subject  of  powers. 

123.  ^  Kerr  on  Fraud  and  Mistake,  331. 
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exercise  of  such  powers  is  obligatory;  and,  as  has  been  ex- 
plained in  a  former  chapter,  the  non-execution  by  the  donee 
is  never  allowed  to  defeat  the  intention  of  the  settlor,  or 
disappoint  the  beneficiaries  for  whose  advantage  the  powers 
were  created. 

196.  Miscellaneous  cases. 

Equity  has  jurisdiction  to  correct  mistakes  in  awards, 
where  the  mistake  appears  on  the  face  of  the  award,  or  is 
disclosed  by  some  contemporaneous  writing,  or  if  the  ar- 
bitrator voluntarily  admits  a  mistake,  or  states  circumstances 
which  show  clearly  that  the  proceedings  have  been  erro- 
neous; but  not  otherwise.^ 

Equity  has  jurisdiction  to  correct  mistakes  in  wills  when 
they  are  apparent  on  the  face  of  the  will,  or  are  made  out 
by  a  due  construction  of  its  terms.* 

Thus  in  Home  for  Incurables  v.  Noble,  there  was  a  "be- 
quest" by  will  to  the  Hospital  of  the  University  of  Penn- 
sylvania of  five  thousand  dollars,  and  a  "devise  and  be- 
quest" of  the  residuary  estate  to  the  Home  for  Incurables — 
both  provisions  being  for  the  pmpose  of  establishing  beds 
in  hospitals  in  memory  of  the  son  of  the  testatrix.  By  a 
codicil  the  "bequest"  of  "five  thousand  dollars"  to  the 
"Home  for  Incurables"  was  revoked;  and  the  "five  thousand 
dollars  heretofore  in  my  said  will  bequeathed  to  the  Home 
for  Incurables"  was  given  and  bequeathed  to  one  E.  C.  It 
was  held  that  the  description  of  the  subject-matter  of  the 
bequest  to  E.  C.  was  controlling,  and  that  the  intention  of 
the  testatrix  was  to  take  that  particular  bequest  from  the 
hospital  of  the  University,  and  that  the  name  of  the  Home 
for  Incurables  had  been  used  by  mistake.' 

Equity  will  not  grant  relief  in  cases  of  mistake  except 
upon  very  clear  evidence.*    Where  it  is  admitted  in  the  an- 

>  Kerr   on   Fraud    and    Mistake,  Ind.  208;  Davis  v.  Henry,  121  Mass. 

447,  448;  Roosevelt  v.  Thurman,  I  150. 

Johns.  Ch.  225.  •  Home  for  Incurables  v.  Noble, 

«Id.  448;   1   Story's  Eq.  Jurisp.,  172  U.  S.  384. 

5{  179,  183.    See  Mellish  v.  Mellish,  *  Ridgway's  Account,  206  Pa.  590; 

4  Ves.  45;  Grimes  v.  Harmon,  35  Stoll  v.  Nagle,  15  Wyo.  86. 
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swer,  there  can,  of  course,  be  little  difficulty  in  granting 
relief;  but  where  the  fact  of  mistake  is  denied  in  the  answer, 
evidence  to  overcome  such  denial  must  be  of  the  most  per- 
suasive character.  ^  Nor  will  equity  relieve,  where  the  par- 
ties cannot  be  restored  to  their  original  status.^ 

In  fine,  relief  will  only  be  granted  subject  to  the  general 
considerations  applicable  to  the  equitable  remedies  of  Can- 
cellation and  Reformation.' 


^  Kennard  v,  George,  44  N.  H.  440 
Canedy   o.    Marcy,    13   Gray,   373 
Bearddey   ».    Knight,    10  Vt.    185 
Tripp  V,  Hasceig,  20  Mich.  263;  Case 
V,  Peters,  20  Mich.  298;  Burgin  v, 
Giberson,  26  N.  J.  Eq.  77;  Ludington 
V,   Ford,   33   Mich.    123;   Bums  v, 
Caskey,  100  Mich.  94;  Getman's  Ex'rs 
V,  Beardaley,  2  Johns.  Ch.  274;  Lyman 


V.  United  Ins.  Co.,  17  Johns.  377; 
Lewis  V.  Lewis,  5  Or.  169;  Hamlin  v, 
SuUivant,  11  lU.  App.  423. 

'  Du  Bois  Boro.  v.  Waterworks,  176 
Pa.  430. 

*  Id.  And  see  the  remarks  of 
Mitchell,  J.,  on  pp.  436  el  neq.  See 
post,  chapter  on  Re-execution  and 
Cancellation. 
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of  equitable  jurisdiction  in 
cases  of  Fraud. 

196.  Distinctions  between  the  relief 
at  law  and  in  equity. 

199.  Limitations  upon  the  jurisdie- 

tion  of  equity  in  cases  of 
Fraud;  Fraud  in  obtaining  a 
wiD;  Allen  v.  McPherson. 

200.  Concurrent  jurisdiction  of  eq- 

uity. 

201.  Exclusive  jurisdiction. 

202.  Fraudulent   transactions   void- 

able, not  absolutely  void. 

203.  Within  what  time  redress  must 

be  sought. 

204.  Fraudulent    transactions    must 

be  adopted  or  set  aside  in  tolo. 

205.  General  division  of  the  subject 

of  Fraud. 

206.  General  nature  of  actual  fraud. 

207.  Matters  of  opinion. 


208.  Prospectuses  of  projected  com- 

panies; Central  Railway  Co.  v, 
Kisch. 

209.  Puffing;  Mortimer  v.  Bell. 

210.  Fraud  on  owner  of  property  sold 

at  auction. 

211.  Matters  of  intention. 

212.  Matters  of  law. 

213.  Suppressio  veri. 

214.  Knowledge  of  the  truth  or  false- 

hood by  party  making  the 
representations;  classification 
of  cases  on  this  subject. 

215.  Representation  must  be  relied 

on. 

216.  Representation  must  be  mate- 

rial; dolus  dans  locum  con- 
iraduL 

217.  Party  deceived  must  be  injured; 

representations  by  agents. 

218.  Trustees  ex  maleficio. 


197.  Importance  and  general  nature  of  equitable  jurisdic- 
tion in  cases  of  Fraud. 

The  subject  of  the  present  chapter  is  that  head  of  jurisdic- 
tion which,  perhaps,  more  than  any  other  in  the  whole 
range  of  the  jurisprudence  of  chancery,  has  called  forth  the 
beneficial  exercise  of  the  powers  of  courts  of  equity.  From 
the  earliest  times  down  to  the  present  day,  the  wrongs  in- 
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flicted  by  covin  (to  use  the  ancient  term)  have  appealed  with 
peculiar  force  to  the  conscience  of  chancellors;  and  probably 
no  field  of  remedial  law  has  more  extended  boundarieSi  or 
has  yielded  more  substantial  fruits  of  justice,  than  that 
which,  in  equity  jurisprudence,  is  embraced  under  the  title 
of  Fraud. 

While  the  general  signification  of  this  word  (fraud)  is 
easily  imderstood,  and,  indeed,  requires  no  explanation,  it  is, 
nevertheless,  difficult  to  give  any  satisfactory  definition  of 
it  in  a  single  sentence,  for  the  simple  reason  that  the  courts 
of  equity  have  always  avoided  circumscribing  the  area  of 
their  jurisdiction  in  such  cases  by  precise  boimdaries,  lest 
some  new  artifice,  not  thought  of  before,  might  enable  a 
wrongdoer  to  escape  from  the  power  of  equitable  redress. 
"The  court,"  said  Lord  Chancellor  Hardwicke  in  Lawley  v. 
Hooper,^  decided  in  1745,  ''very  wisely  hath  never  laid  down 
any  general  rule  beyond  which  it  will  not  go,  lest  other 
means  of  avoiding  the  equity  of  the  court  should  be  found 
out." 


198.  Distinctions  between  the  relief  at  law  and  in  equity. 

Fraud  in  equity  has  a  wider  signification  than  it  has  at  law. 
It  is  true  that,  at  common  law,  fraud  is  said  to  vitiate  all 
transactions,  rendering  not  only  contracts,  but  even  the 
most  solemn  acts,  as,  for  example,  the  judgments  of  the 
courts,  liable  to  be  avoided.^  Hence  there  exist  many  reme- 
dies at  law  for  the  purpose  of  redressing  injuries  inflicted 
through  fraud. ^    Such  is  the  action  of  deceit;  the  action  on 


1 3  Atkyns,  278. 

*See  Kincaid  v.  Conly,  Phil.  Eq. 
270;  Grantham  v.  Kennedy,  91  N.  C. 
148;  Riegel  v.  Wood,  1  Johns.  Ch. 
402.  But  the  fraud  must  be  actual, 
not  merely  constructive.  Patch  t;. 
Ward,  L.  R.  3  Ch.  207.  A  private 
statute  may  be  relieved  against  when 
obtained  on  "false  suggestions/'  2 
Black.  Com.  346;  but  not  "a  public 
act."  See  Tyson  v.  School  Directors, 
51  Pa.  14;  Beegle  t;.  Wentz,  55  Pa. 


374;  Stark  v,  McGowen,  1  Nott  & 
McC.  397,  note;  Derby  Turnpike  Co. 
V.  Parks,  10  Conn.  539.  Consult 
Rand  v,  Webber,  64  Me.  191. 

•The  acknowledgment  of  a  mar- 
ried woman  to  a  deed  may  be  avoided 
by  proof  of  a  fraud  or  duress;  Mc^ 
Candless  v.  Engle,  51  Pa.  313,  and 
cases  cited;  except  as  against  a  bona 
fide  purchaser  without  notice.  Hall 
V.  Patterson,  51  Pa.  289. 
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the  case  for  fraudulent  misrepresentations;  and  all  actions 
based  on  the  theory  of  the  rescission  of  contracts  on  the 
ground  of  frauds  such  as  suits  to  recover  purchase-money 
paid;  or  to  get  back  goods  delivered.  In  many  instances,  a 
party  to  a  transaction  tainted  by  fraud  may  elect  to  rescind 
it,  and  recover,  at  law,  anything  of  value  with  which  he  may 
have  parted  on  the  faith  of  it.  A  familiar  illustration  of  the 
right  to  bring  a  common-law  action  for  fraudulent  repre- 
sentation is  furnished  by  the  action  brought  for  falsely  rep- 
resenting a  third  party  to  be  solvent,  and  thereby  inducing 
the  plaintiflF  to  trust  his  money  or  his  goods  with  the  party 
as  to  whose  solvency  be  is  thus  deceived  by  the  defendant.^ 
The  defendant,  in  such  a  case,  can  be  held  responsible  in  a 
common-law  action.  Actions  based  on  the  rescission  of 
contracts  are  also  of  very  frequent  occurrence;  as,  for  ex- 
ample, where  a  vendor  delivers  goods  which  are  different  m 
kind  from  those  which  he  contracted  to  deliver,  the  pur- 
chaser may  return  the  goods  and  recover  the  purchase- 
money  in  an  action  for  money  had  and  received.* 

Common-law  actions,  however,  do  not  touch  every  imag- 
inable description  of  fraud,  and  the  relief  which  they  afford 
is,  in  many  cases,  entirely  inadequate;  whereas  equity  takes 
cognizance  of  every  possible  kind  of  fraud,'  even  where  the 
guilty  party  might  be  supposed  to  be  protected  by  a  dis- 
ability, such  as  coverture,^  and  its  remedies  are  of  the  most 
complete  and  searching  character. 


^  Pafiley  v.  Freeman,  2  Smith's 
Lead.  Cas.  92.  See  1  Spence  Eq. 
622.  Actions  of  deceit  and  for  false 
representations  are  in  the  nature  of 
equitable  actions.  Gwinthcr  t;.  Gerd- 
ing,  3  Head,  301.  If  a  deed  is  falsely 
read  to  an  illiterate  person,  it  will  be 
avoided  at  law.  Sibley  v.  Holcomb, 
104  Ky.  670. 

*  See  notes  to  Chandelor  v.  Lopus,  1 
Sm.  Lead.  Cas.  299.  See,  also,  Farris 
».  Ware,  60  Me.  484. 

'  Except  in  cases  of  fraud  in  ob- 
taining a  will,  where  the  common- 
law  courts  have  jurisdiction,  if  the 

22 


subject-matter  is  realty,  and  the 
ecclesiastical  courts,  if  it  is  person- 
alty. See  Kerr  on  Fraud  and  Mis- 
take, 44  (Bump's  ed.);  Allen  v, 
MTherson,  1  H.  L.  Cas.  101,  post, 
page  340  et  seq.  It  must  be  remem- 
bered, also,  that  equity  has  no  cogni- 
zance of  frauds  as  crimes;  it  looks  at 
them  only  in  a  civU  point  of  view. 
Goldsmith's  Doct.  of  Equity,  109. 
*See  Vaughan  v.  Vanderstegen,  2 
Drew.  379;  Harvey's  Estate  (God- 
frey V,  Harben),  13  Ch.  D.  216; 
Hodgson  V.  Williamson,  15  Ch.  D.  89; 
Schmitheimer  v.  Eiseman,  7  Bush,  299. 
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Thus,  equity  will  enjoin  a  party  from  enforcing  an  execu- 
tory agreement;  or  it  will  order  an  executed  agreement  to  be 
rescinded;^  and  in  each  of  these  cases  the  evidence  of  the 
agreements  may  be  ordered  to  be  delivered  up  to  be  can- 
celled.^ Or,  if  the  surrender  of  a  valuable  right  has  been 
procured  by  fraud,  and  the  document  which  is  the  evidence 
of  that  right  has  been  cancelled,  equity  will  declare  the  ex- 
istence of  the  right  and  re-establish  the  document.'  More- 
over, equity,  in  proper  cases,  noiay  compel  a  party  to  make 
good  his  representations,*  or  it  may  follow  the  proceeds  of 
property  fraudulently  obtained  and  sold,*^  or  may  order 
a  security  which  has  been  taken  in  too  large  an  amount 
to  stand  good  for  what  is  actually  due  thereon;*  or,  in 
rescinding  a  contract,  it  may  make  allowances  for  improve- 
ments or'  deteriorations;  or  it  may  order  bonds  of  indem- 
nity to  be  given  by  either  party;  or  it  may  hold  that  a  trans- 
action is  good  in  part  and  voidable  because  fraudulent  as  to 
the  residue.^  Equity  aims,  in  fact,  at  that  kind  of  relief 
which  was  known  in  the  Roman  law  as  restitutio  in  integrum.^ 

Moreover,  in  cases  of  this  character  the  general  principle 
is  that  he  who  seeks  equity  must  do  equity;  and  the  party 
against  whom  the  relief  is  sought  must,  therefore,  also  be 
remitted  to  the  position  he  occupied  prior  to  the  transaction 
complained  of.  The  court  proceeds  on  the  principle  that  as 
the  transaction  ought  never  to  have  taken  place  the  parties 
are  to  be  placed,  as  far  as  possible,  in  the  situation  in  which 


*  Baltimore  Sugar  Ref .  Co.  v, 
Campbell,  83  Md.  36. 

*See  Relf  v,  Eberly,  23  la.  467; 
Jones  V,  BoUes,  9  Wall.  369;  John 
Hancock  Ins.  Co.  v.  Dick,  114  Mich. 
337;  Fred  Macey  Co.  v,  Macey,  143 
Mich.  138. 

*  Tabor  w.  Mich.  Mut.  Life  Ins.  Co., 
44  Mich.  324. 

* "  He  who  sells  property  on  a  de- 
scription given  by  himself  is  bound  to 
make  good  that  description."  Mar- 
shall, C.  J.,  in  McFerran  v.  Taylor,  3 
Cranch,  270;  and  see  McCall  v,  Davis, 


66  Pa.  435;  Pearson  v.  Morgan,  2  Bro. 
Ch.  385;  Bacon  v.  Bronson,  7  Johns. 
Ch.  194;  Evans  v.  Bicknell,  6  Ves. 
174;  Story's  Eq.  Jur.,  §  193. 

*  American  Sugar  Refining  Co.  v. 
Fanchcr,  145  N.  Y.  552. 

•  Neilson  v.  McDonaW,  6  Johns. 
Ch.  210;  Potter  v.  Grade,  58  Ala.  308; 
Proof  V,  Hines,  Cas.  temp.  Talb.  Ill; 
Gould  V.  Okeden,  4  Bro.  P.  C.  198. 
See  Tx)gue*s  Appeal,  104  Pa.  136. 

7  Bigelow    V.    Wilson,    87     Iowa, 
628. 
8 1  Spence  Eq.  622. 
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they  would  have  stood  if  there  had  never  been  any  such 
transaction.^  And  where  the  fraudulent  conduct  of  the 
defendant  has  been  of  such  a  character  as  to  put  it  out  of  the 
power  of  the  court  to  restore  the  stcUusqtu),  the  court  will  never- 
theless give  the  plaintiff  such  equitable  relief  as,  under  the 
circumstances,  it  is  able  to  award  him.'  Besides,  whenever 
the  legal  title  is  obtained  by  fraud,  equity  will  not  allow  the 
fraudulent  party  to  hold  the  beneficial  interest,  but  will  con- 
sider him  as  a  trustee  for  the  injured  party.  This  is  one  of 
the  most  usual  means  which  equity  adopts  for  the  purpose  of 
correcting  fraud;  so  much  so,  indeed,  that  in  certain  cases  of 
fraud  the  injured  party  is  treated  as  having  an  equitable 
estate  in  the  property  of  which  he  has  been  defrauded.  Thus, 
where  a  conveyance  was  made  by  a  client  to  his  solicitor, 
and  the  former  had  a  right  in  equity  to  set  the  transaction 
aside,  it  was  held  that  this  was  not  a  mere  right,  but  an  estate 
which  was  devisable.' 

In  all  these  cases,  the  remedies  afforded  by  equity  are 
manifestly  superior  to  those  of  the  common  law,  and  are, 
indeed,  of  such  a  character  as  would  be  impossible  to  be 
reached  through  the  medium  of  common-law  forms. 

When  to  these  remedies  we  add  the  engine  of  discovery, 
the  power  of  reaching  the  defendant's  conscience,  and  get- 
tmg  at  fraudulent  intentions,  in  their  most  secret  hiding- 
places,  we  can  see  how  much  superior  the  redress  afforded 
in  chancery  must  be  to  that  given  by  a  purely  common-law 
tribunal. 

The  meOiods  of  relief  in  chancery  will  be  considered  in  that 
portion  of  this  treatise  which  is  devoted  to  equitable  reme- 


1  Bellamy  v.  Sabine,  2  Phil.  Eq. 
425;  Savery  v.  King,  6  H.  L.  Cas.  627; 
W.  B.  of  Scotland  v.  Addie,  L.  R.  1 
8c.  App.  Caa.  162;  Catling  v.  Newdl, 
9  Ind.  572;  Johnson  v,  Jones,  13  Sm. 
&  M.  580;  Neblett  v.  MacFarland,  92 
U.  S.  103;  Kerr  on  Fraud,  335,  343. 
See,  also,  Grymes  v.  Sanders,  93  U.  S. 
62;  Gould  v,  Cayuga  Nat.  Bank,  99 
N.  Y.  333;  Brown  v,  Norman,  65 


Miss.  369;  Neal  v.  Reynolds,  38  Kan. 
432;  State  v.  Williams,  39  Kan.  517; 
Rigdon  V.  Walcott  (III.),  31  N.  E. 
Rep.  158;  Cox  v.  Hughes,  10  Gal. 
App.  560. 

*  Paquin  v.  Milliken,  163  Mo.  79; 
Green  v.  Duvergey,  146  Cal.  389. 

*  See  Gresley  v,  Mousley,  4  DeG. 
&  J.  78;  Stump  v.  Gaby,  2  DeG.,  M. 
&  G.  623. 
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dies.  What  we  are  now  concerned  with  is  the  extent  and 
nature  of  the  jurisdiction  which  equity  assumes  in  such 
cases. 


199.  Limitations  upon  the  jurisdiction  of  equity  in  cases 
of  Fraud ;  Fraud  in  obtaining  a  will ;  Allen  v.  M'Pher- 
son. 

It  was  stated  above  that  equity  takes  cognizance  of  every 
possible  kind  of  fraud.  This  general  remark  must  be  subject 
to  two  qualifications.  In  the  first  place,  it  is  now  settled  that 
equity  has  no  jurisdiction  in  cases  of  fraud  used  in  obtaining 
a  will.  So  far  as  the  will  concerns  real  estate,  its  vaUdity 
must  be  tested  in  the  common-law  courts ;  so  far  as  personalty 
is  involved,  courts  of  probate  have  jurisdiction.^  The  ques- 
tion was  examined,  in  the  Supreme  Court  of  the  United 
States,  and  the  ruhng  in  Allen  v.  MTherson,  in  the  House 
of  Lords,  was  approved  and  followed.  The  rule  was  recog- 
nized as  general  and  well  settled,  both  in  this  country  and 
in  England.^  Where,  however,  a  particular  devise  or  be- 
quest has  been  obtained  through  representations  and  prom- 
ises that  it  would  be  used  for  the  benefit  of  another,  equity 


^  There  are  one  or  two  early  au- 
thorities the  other  way.   See  Maundy 
V,  Maundy,   1  Ch.  R.  66;  Goes  v, 
Tracy,   1   P.   Wms.   287;   Welby  v. 
Thomagh,  Pr.  Ch.  123;  and  see  Smith 
».  Boyd,  127  Mich.  417.     But  the 
doctrine  stated  in  the  text  has  been 
established   for   many    years.     See 
Kerrich  v,  Bransby,  7  Bro.  P.  C.  437; 
Bennet  v.  Vade,  2  Atk.  324;  Allen  v. 
MTherson,  1  H.  L.  Cas.  191;  Jones  v, 
Gregory,  2  DeG.,  J.  &  Sm.  87;  Tarver 
V.  Tarver,  9  Pet.  180;  Gaines  v.  Chew 
2  How.  645;  Adams  v,  Adams,  22  Vt 
50;  Missionary  Soc.  v.  Sells,  68  Vt 
497;  Colton  v,  Ross,  2  Paige  Ch.  396 
Hamberlin  v.  Terry,  7  How.  (Miss.) 
143;  Ewell  v.  Tidwell,  20  Ark.  136 
Blue  V.  Patterson,  1  Dev.  &  Bat.  Eq 
457;  Hunt  v.  Hamilton,  9  Dana,  90 
McDowall  V.  Peyton,  2  Dess.  313 


(where,  however,  the  court  decreed 
that  the  defendant  should  consent  to 
a  revocation  of  the  probate);  Sohler 
V,  Sohler,  135  Cal.  323  (where  the 
court,  though  recognizing  the  general 
principle,  yet  held  the  defendant  to 
be  a  trustee  for  the  plaintiff);  Bur- 
row V.  Ragland,  6  Humph.  481.  See, 
also.  Waters  v.  Stickney,  12  Allen,  1; 
Watson  V.  Bothwell,  11  Ala.  650; 
Trexlcr  v.  Miller,  6  Ired.  Eq.  248, 
and  Perry  on  Trusts,  f  182. 

» Ellis  V,  Davis,  109  U.  S.  485;  Case 
of  Broderick's  Will,  21  Wall.  503; 
California  v.  McGlynn,  20  Cal.  233, 
266.  See  McDanicl  v.  Pattison,  98 
Cal.  86-100;  Langdon  v.  Blackburn, 
109  Cal.  19;  Garland  ii.  Smith,  127 
Mo.  583,  and  Hans  v.  Holler,  165  Mo. 
47. 
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will  prevent  a  fraud  by  treating  the  devisee  or  legatee  as  a 
trustee  for  the  party  intended  to  be  benefited.  ^ 

200.  Concurrent  jurisdiction  of  equity. 

In  the  second  place,  it  is  to  be  observed  that  while,  as  a 
general  rule,  courts  of  equity  have  jurisdiction  in  all  cases  of 
fraud,  they  will  not  ordinarily  exercise  this  jurisdiction  if 
there  is  a  full  and  adequate  remedy  at  law.*  No  one,  for 
instance,  would  think  of  filing  a  bill  in  equity  in  case  of  a  fraud- 
ulent warranty  on  the  sale  of  a  horse,  or  of  a  deceit  in  the 
sale  of  a  bale  of  goods.*  Even  where  the  jurisdiction  of 
Courts  of  Chancery  is  limited  to  cases  in  which  there  is  no 
^'plain,  adequate,  and  complete  remedy"  at  law  (as  is  the 
case  with  the  Federal  courts,  for  example),^  this  provision 
has  been  held  to  be  declaratory  merely,  and  the  jurisdiction 
thus  conferred  is  to  be  measured  by  the  same  standard  as 
that  of  ordinary  Courts  of  Chancery.^  So  far,  however,  as  the 


» Hoge  V,  Hogc,  1  Watts,  213;  Mo 
Cormick  v.  Grogan,  L.  R.  4  H.  L.  91, 
where  the  rule  is  clearly  stated  by 
Lord  Westbury.  See,  also,  Chambei^ 
laine  v.  Chamberlaine,  2  Freem.  34; 
Rockwood  V.  Rockwood,  1  Leon.  192; 
Devenish  v,  Baines,  Prec.  Ch.  4; 
Jones  V.  McKee,  3  Pa.  496;  6  Pa.  428; 
Irwin  V,  Irwin,  34  Pa.  525;  Church  v. 
Ruland,  64  Pa.  442;  Amherst  CoU. 
V,  Ritch  (Fayreweather  Will  Case), 
151  N.  Y.  282;  O'Hara  v.  Dudley,  95 
N.  Y.  403;  Ahrens  o.  Jones,  169  N.  Y. 
555;  Gaither  v.  Gaither,  3  Md.  Ch. 
158;  Perry  on  Trusts,  f  181;  Gil- 
patrick  v.  Glidden,  81  Me.  137. 
Richardson  v.  Green,  15  U.  S.  App. 
488,  is  a  case  in  which  the  relief  in 
equity  was  afforded  under  the  pro- 
visions of  a  statute.  Tyler  v.  Stett, 
132  Wis.  656;  McDonald  v.  Mo- 
Andrew,  40  Pa.  Sup.  146. 

*Newham  v.  May,  13  Pri.  749; 
Russell  V.  Clark,  7  Cranch,  69;  Pis- 
cataque  Ins.  Co.  v.  Hill,  60  Me.  183; 
Hackley  o.  Draper,  60  N.  Y.  88; 


Woodman  t^.  Freeman,  25  Me.  531; 
Buck  V.  Ward,  97  Va.  209;  though 
see  Clark  v.  Robinson,  58  Va.  137. 
See,  also.  Life  Association  of  Scotland 
V.  McBlain,  L.  R.  9  Irish  Ch.  176; 
Hoare  v.  Bremridge,  L.  R.  14  Eq. 
522;  8  Ch.  22;  Hardwick  v.  Forbes,  1 
Bibb,  212;  Boardman  v.  Jackson,  119 
MaEB.  161;  Learned  v.  Hohncs,  49 
Miss.  290;  Krueger  v.  Armitage,  58 
N.  J.  Eq.  357;  Fred  Macey  Co.  v. 
Macey,  143  Mich.  138;  Curriden  v. 
Middleton,  232  U.  S.  633;  Watson 
V,  Huntington,  215  Fed.  472;  Heffer- 
nan  v.  Bums,  175  Mich.  457;  Gewin 
V.  Shields,  167  Ala.  593;  MazzoUa  v, 
Wilkie,  72  N.  J.  Eq.  722. 

'  Newham  ».  May,  13  Price,  751, 
752.  See  Buzard  v.  Houston,  119 
U.  S.  347;  Watson  v.  Bartholomew, 
106  Iowa,  576,  and  the  language  of 
the  court  in  Mack  v.  The  Village  of 
Frankfort,  123  Mich.  421. 

*  The  Judiciary  Act  of  1789. 

•Boyce  v,  Grundy,  3  Pet.  215; 
Oelrichs  v.  Spain,  15  Wall.  228.    See 
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general  jurisdiction  of  chancery  is  concerned,  and  apart  from 
statutory  limitations,  the  better  opinion  would  seem  to  be 
that  the  cognizance  of  every  case  of  fraud,  with  the  single 
exception  of  fraud  in  obtaining  a  will,  belongs  to  the  Court 
of  Chancery,  even  though  there  may  be  a  complete  remedy 
at  law.  The  jurisdiction  in  such  a  case  is  concurrent.  This 
is  the  opinion  of  Lord  Eldon,  Chancellor  Kent,  and  Mr. 
Spence.^  The  true  conclusion  would  appear  to  be  that 
equity  would  have  the  poiver  to  entertain  a  bill  in  such  cases, 
but  that  it  is  not  according  to  the  usual  course  and  practice 
of  chancery  to  do  so.  Where,  however,  the  remedy  at  law 
is  not  full  and  adequate,  the  jurisdiction  of  chancery  in  cases 
of  fraud  is  undoubted;^  and  where  from  any  circumstance 
whatever,  as  for  mere  discovery  alone,  chancery  has  once 
obtained  jurisdiction,  it  will  go  on  and  do  complete  justice 
in  the  case. 

201.  Exclusive  jurisdiction. 

As  the  jurisdiction  of  equity  embraces  (with  the  qualifica- 
tions already  stated)  fraud  of  all  kinds,  it  affords  relief  in 
many  instances  in  which  no  grounds  for  redress  whatever 
exist  at  law.  In  such  cases,  therefore,  its  jurisdiction  is 
exclusive,  and  the  only  remedy  which  the  injured  party 
can  have  is  by  bill  in  chancery.'^  Thus,  a  great  many  transac- 
tions are  presumed  to  be  fraudulent  in  equity  which  are  not 
so  in  law,  where  the  rule  is  that  fraud  must  be  proved,  and 
cannot  be  presumed.  In  equity  fraud  may  be  inferred 
from  attendant  circumstances;  ^  it  may  be  presmned  from 
the  subject-matter  of  the  contract,  or  from  the  relations  of 
the  parties;  or  it  may  afford  ground  for  relief  when  it  simply 

Clark  V,  Robinson,  58  Me.  137,  and  and  adequate  remedy  at  law;  and 

anUf  §  13.  this  is  the  case  even  where  fraud  is 

'  See  Evans  v.  Bicknell,  6  Ves.  182;  alleged.    Hyde  v.  Baker,  212  Pa.  224; 

Bacon  v.  Bronson,  7  Johns.  Ch.  201;  Wagner  t;.  Fehr,  211  Pa.  435;  Kemm- 

1  Spence,  G25.    See  dissenting  opin-  ler    v.    McGovem,     238    Pa.     460; 

ion  of  Bradley,  J.,  in  Buzard  v.  IIous-  Olston  v.  Water  Co.,  52  Or.  349. 
ton  (ante) J  and  antey  §  13.  *  Sec  Kincaid  v.  Conly,  Phil.  Eq. 

«  Mortland  v.  Mortland,  151  Pa.  270;  Sumner  v.  Staton,  151  N.  C.  198. 
696.     Equity   jurisdiction   will   not  *See  Kistcrbock's  Appeal,  51  Pa. 

attach  when  there  is  a  full,  complete  485. 
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affects  third  persons  not  parties  to  the  transaction.  All  of 
these  heads  will  be  considered  in  detail;  but  before  doing 
so,  it  will  be  well  to  notice  one  or  two  general  principles 
which  Courts  of  Chancery  have  laid  down  in  regard  to  frauds 
of  all  kinds. 

202.  Fraudulent  transactions  voidable,  not  absolutely  void. 

And,  in  the  first  place,  transactions  tainted  with  fraud  are 
not  absolutely  void,  but  are  voidable  only  at  the  election 
of  the  injured  party. ^  If  he  chooses  to  remain  satisfied,  the 
other  party  cannot  complain,  and  the  transaction  will  stand. 
Another  result  of  the  voidable  character  of  fraudulent  trans- 
actions is  that  the  injured  party  ought  to  be  prompt  in 
setting  the  transaction  aside,  as  equity  does  not  encourage 
laches.*  Thus,  in  a  case  in  Iowa,  where  an  infant  was  fraud- 
ulently induced  to  execute  a  deed  of  land  to  another,  believ- 
ing that  she  was  merely  executing  an  instrument  authorizing 
the  person  named  therein  to  sell  the  land,  and  failed  to  make 
inquiry  concerning  the  exercise  of  the  power  for  thirteen 
years  after  attaining  majority,  when  she  was  first  informed 
of  the  fraud,  she  was  held  barred  by  her  negligence  from 
asserting  her  claim  to  the  premises.'  Moreover,  innocent 
third  parties  without  notice  may  acquire  rights  and  inter- 
ests of  which  they  cannot  be  deprived.  A  bona  fide  pur- 
chaser, without  notice,  for  a  valuable  consideration,  will 
be  protected  even  though  he  claim  imder  a  grantor  who 
has  obtained  the  property  by  fraud,  which  would,  as  be- 
tween the  original  parties,  render  its  acquisition  invalid.* 

There  is,  indeed,  a  distinction  between  deeds  and  other 
instruments  which  a  man  intends  to  execute,  though  his 

» Oakes  v,  Turquand,  L.  R.  2  H.  L.  2  Wall.  87,  94;  Jones  ».  Smith,  33 

346;  PeansoU  v,  Chapin,  44  Pa.  9;  Miss.  215;  Campau  v.  Van  Dyke,  15 

Negley  v.  Lindsay,  67  Pa.  228;  Wood  Mich.  371;  Barnes  v.  Starr,  64  Conn. 

V.   Goflf,    7    Bush,    63;    Lindsley   v.  136-157. 

Ferguson,  49  N.  Y.  625;  Consolidated,  •  Weaver  v.  Carpenter,  42  la.  342. 

etc.,  Co.  V.  O'Neill,  25  111.  App.  313.  *  Oakes  v.  Turquand,  supra.    See, 

*  Willoughby  v.  Moulton,  47  N.  H.  also,  Scholefield  v.  Templer,  4  De  Q. 

208;  Weeks  v,  Robie,  42  N.  H.  316;  &  J.  429;  Colorado  Coal  Co.  v.  United 

Akerly  o.  Vilas,  21  Wis.  88;  Wilbur  v.  States,  123  U.  S.  307;  Dettra  v.  Kesi- 

Fkxxl,  16  Mich.  40;  Badger  v.  Badger,  ner,  147  Pa.  566. 
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intention  may  be  brought  about  by  fraudulent  means,  and 
those  which  he  has  no  intention  to  execute,  but  executes 
under  the  impression  that  the  instrument  is  of  a  different 
character  from  what  it  actually  is,  or,  in  other  words,  ex- 
ecutes the  wrong  paper.  In  the  latter  case  the  instrument 
is  absolutely  void,  and  the  law  above  stated  in  relation  to 
voidable  instruments  would,  in  general,  not  apply.  ^ 


203.  Within  what  time  redress  must  be  sought 

The  next  general  rule  to  be  noticed  in  case  of  fraud  is, 
that  in  equity  no  length  of  time,  however  great,  will  be  a 
bar  to  the  right  to  relief,  if  the  injured  party  has  been  in 
ignorance  of  the  fraud. ^  In  courts  of  equity,  ordinarily, 
the  Statute  of  Limitations  is  a  good  plea  in  bar;  *  and,  more- 
over, it  is  a  general  principle  that  stale  claims  ought  not  to 
be  encouraged.^    But  in  the  case  of  undiscovered  fraud  the 


^  See  Donaldson  v.  Gillot,  L.  R.  3 
Eq.  277;  Ogilvie  v.  Jeaffreson,  2  Giflf. 
353;  Kerr  on  Fraud  and  Mistake,  50; 
Livingston  v.  Hubbs,  2  Johns.  Ch. 
612;  County  of  Schuylkill  v,  Copley, 
67  Pa.  386.  See,  also,  Chamberlain 
V,  McClurg,  8  W.  &  S.  36;  McHugh  v. 
County  of  Schuylkill,  67  Pa.  396; 
MedUn  v,  Bufoid,  116  N.  Car.  260; 
Cutler  V.  Roanoke  R.  R.  and  Lumber 
Co.,  128  N.  Car.  477. 

*  Charter  v.  Trevelyan,  11  CI.  & 
Fin.  714;  Michoud  v.  Girod,  4  How. 
661;  Percy  v.  Cockrill's  Extr.,  10  U.  S. 
App.  674-589;  Relf  v,  Eberly,  23  la. 
467;  Cock  v.  Van  Etten,  12  Minn.  522; 
Dean  v.  Ross,  178  Mass.  397;  Zin- 
kcison  V.  Lewis,  63  Kan.  590;  Witt  v. 
Day,  112  la.  110.  See  Vane  v.  Vane, 
L.  R.  8  Ch.  App.  398,  under  the 
English  Statute  of  Limitations  of 
William  IV.;  Faust  v.  Hosford,  119 
la.  97;  Moneta  v.  Hoffman,  249  111. 
66;  Dusenbery  v.  Bid  well,  86  Kan. 
666;  Wills  v.  Coal  Co.,  52  Or.  70. 

•Neely's  Appeal,  85  Pa.  490; 
Bickel's  Appeal,  86  Pa.  204;  Blanch- 
ard  V,  Williamson,  70  111.  647;  Lans- 


ing V,  Starr,  2  Johns.  Ch.  150;  Kane 
V.  Bloodgood,  7  Johns.  Ch.  90,  whov 
the  subject  is  examined;  Smith  v. 
Wood,  42  N.  J.  Eq.  563. 

*See  Farnam  v.  Brooks,  9  Pick. 
212;  Ward  t>.  Van  Bokkelen,  1  Paige 
Ch.  100;  Shaver  v.  Radley,  4  Johns. 
Ch.  310;  Farr  v,  Farr,  1  Hill  (Eq.), 
391 ;  Field  v,  Wilson,  6  B.  Mon.  479; 
Thompson  v.  Blair,  3  Murph.  593; 
Bruce  v.  Child,  4  Hawks,  372;  Perry 
0.  Craig,  3  Mo.  365;  Ferris  v.  Hen- 
derson, 12  Pa.  54;  Bank  of  United 
States  V,  Biddle,  2  Pars.  Eq.  31;  Mc- 
Dowell V.  Goldsmith,  2  Md.  Ch.  370 
Herrod  v.  Fountleroy,  3  J.  J.  Marsh 
648;  Phillips  v.  Belden,  2  Edw.  Ch 
1 ;  Anderson  v.  Burwcll,  6  Gratt.  405 
Maxwell  v.  Kennedy,  8  How.  210 
Paschall  v.  Hindcrcr,  28  Ohio,  568 
Barnes  v,  Taylor,  27  N.  J.  Eq.  259 
Norfolk,  etc.,  Hosiery  Co.  v,  Arnold 
49  N.  J.  Eq.  390;  In  re  Butler,  2  Hugh 
247;  Butler  v.  Haskell,  4  Dess.  651 
Gresley  v.  Mousley,  4  De  G.  &  J.  78 
Thomson  v,  Eastwood,  2  App.  Cas 
215;  Allore  ».  Jewell,  94  U.  S.  512 
Sullivan  p.  Portland  R.  Co.,  94  U.  & 
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rule  is  different;  and  no  length  of  time  can  secure  those  who 
have  benefited  thereby,  in  the  en j  oyment  of  their  gains.  ^  The 
principle  may  be  said  to  be  that  where  actual  fraud  is  proven, 
the  court  will  look  with  much  indulgence  upon  the  circum- 
stances tending  to  excuse  the  plaintiff  from  a  prompt  as- 
sertion of  his  rights.  ''Indeed  in  a  case  of  an  active  and 
continuing  fraud  like  this,  we  should  be  satisfied  with  no 
evidence  of  laches  that  did  not  amount  to  proof  of  assent  or 
acquiescence."  * 

In  order  to  prevent  the  statute  from  running,  however, 
actual  concealment  would  seem  to  be  necessary; '  the  mere 
fact  of  non-discovery  will  not  be  enough,*  unless  the  rela- 
tion of  the  parties  is  such  that  it  was  the  duty  of  the  party 
complained  of  to  make  the  disclosure.^ 


204.  Fraudulent  transactions  must  be  adopted,  or  set  aside 
in  toto. 
Again,  it  must  also  be  remembered  that,  in  cases  of  fraud, 
the  injured  party  cannot  repudiate  the  transaction  so  far 
as  it  is  injurious  to  himself,  and  adopt  it  so  far  as  it  is  bene- 
ficial. He  must  either  allow  it  to  stand,  or  set  it  aside  in 
toto.^ 


811;  Lanfldale  v.  Smith,  106  U.  S.  391; 
Hinee  v.  Thorn,  57  Tex.  625;  Perry  on 
Trusts,  §  299;  past,  §  260;  Woodruff 
V.  Williams,  35  Colo.  28;  Adriaans  v, 
DiU,  37  D.  C.  App.  59. 

^Ludington  v,  Patton,  111  Wis. 
208. 

'Saxlehner  v,  Eisner  &  Mendei- 
son  Co.,  179  U.  S.  39;  Mclntire  ». 
Pryor,  173  U.  S.  38;  McLean  v.  Flem- 
ing, 96  U.  S.  245;  Menendez  v.  Holt, 
128  U.  S.  514;  Portuondo  Cigar  Co.  v. 
Cigar  Co.,  222  Pa.  116. 

*  Dorsey  Machine  Co.  r.  McCaf- 
frey, 139  Ind.  545;  Loomis  v,  Mis- 
souri Pac.  Ry.  Co.,  1B5  Mo.  469; 
Shiels  V,  Nathan,  12  Cal.  App. 
604. 

*Peck  V.  Bullard,  2  Humph.  41; 
Township  of  Boomer  v,  French,  40  la. 


601;  Humphreys  v.  Mattoon,  43  la. 
556;  Hudson  ».  Wheeler,  34  Tex.  356; 
Munson  v.  Hallowell,  26  Tex.  477; 
Callis  V,  Waddy,  2  Munf.  511;  Reed  t>. 
Minell,  30  Ala.  61 ;  Meader  v.  Norton, 
11  Wail.  443;  Bigelow  on  Fraud,  445; 
Terry  v.  Fontaine,  83  Va.  451. 

6  Wilson  V.  Ivy,  32  Miss.  233; 
Buckncr  v.  Calcote,  28  Miss.  432; 
Faust  V.  Hosford,  119  la.  97. 

•Great  Luxembourg  Ry.  Co.  o. 
Magnay,  25  Beav.  594;  Farmers* 
Bank  v.  Groves,  12  How.  51;  Potter 
V.  Titcomb,  22  Me.  300;  Rigdon  v. 
Walcott,  141  lU.  649;  Och  v.  M.,  K. 
&  T.  Ry.  Co.,  130  Mo.  27;  Wilson  v. 
New  U.  S.  Cattle  Ranch  Co.,  36  U.  S. 
App.  634;  Kerr  on  Fraud  and  Mis- 
take, 52.  See  Bellamy  v.  Sabine,  2 
Phil.  Eq.  425;  Baird  v,  Howard,  51 
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Moreover,  a  party  who  has  brought  an  action  which  is 
based  upon  an  affirmance  of  an  alleged  fraudulent  transac- 
tion cannot,  at  all  events  in  that  action,  be  heard  to  com- 
plain of  the  fraud.  If  he  sues  (for  example)  for  the  fruits 
of  a  breach  of  trust,  he  must  be  deemed  to  have  acquiesced 
in  the  illegal  act.^  And  a  party  who  has  participated  in  a 
fraud,  or  contributed  to  the  means  by  which  it  has  been 
effected,  will  not  be  permitted  to  recover  the  amount  which 
he  has  advanced  until  innocent  parties  have  been  made 
whole.* 

205.  General  division  of  the  subject  of  Fraud. 

Having  premised  the  above  general  observations  upon 
the  nature  of  fraud  and  the  scope  of  the  jurisdiction  in 
chancery  based  upon  it,  it  will  now  be  proper  to  consider 
more  in  detail  the  several  subdivisions  of  fraud,  and  the 
different  instances  which  are  found  under  each. 

The  general  division  of  fraud  which  has  usually  been  made 
by  judges  and  authors,  is  into  fraud  which  grows  out  of 
direct  facts  or  circumstances  of  imposition  or  actual  fraud, 
and  fraud  which  is  inferred  from  the  nature  of  the  transaction 
or  the  relations  of  the  parties,  and  which  is  therefore  known 
as  presumptive  or  constructive  fraud.  This  division  has  the 
sanction  of  the  great  name  of  Story,  and  has  been  followed 
by  later  writers,  both  upon  the  particular  subject  of  fraud 
and  upon  the  general  doctrines  of  equity.^ 

But  within  the  past  few  years  there  has  arisen  a  tendency 
to  narrow  the  meaning  of  the  word  fraud;  and  in  obedience 
to  this  tendency  the  term  ^'.constructive^'  fraud  and  the 
kindred  term  '^legaV*  fraud  have  been  not  a  little  criticised. 
"I  do  not  understand  legal  fraud,"  said  Lord  Bramwell  in 

Ohio  St.  57;  BIi£B  v.  N.  Y.  Cent.  &  >  Kisterbock's  Appeal,  51  Pa.  483; 

Hud.  R.  R.  R.  Co.,  160  Mass.  447,  MerriU  v.  Wilson,  66  Mich.  232. 

and    Allen   v.   Henn,    197  111.  486,  '  See  Story's  Equity  Jurisprudence, 

for     illustrations     of     exceptional  and    particularly    sec.    258,    where 

cases.  Constructive  Fraud  is  defined.    See, 

^  See  Coleman  v,  Columbia  Oil  Co.,  also,  Bigelow  on  Fraud,  Introduction; 

61   Pa.   77;  Carlton  v,  Hulett,   49  Pomeroy  (Eq.  Juris.);  and  Kerr  on 

Minn.  306.  Ftaud  and  Mistake. 
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Weir  V.  Bell/  decided  by  the  Court  of  Appeal  in  1878,  ''to 
my  mind  it  has  no  more  meaning  than  legaLheat  or  legal 
cold,  legal  light  or  legal  shade;"  and  the  same  idea  was 
expressed  by  the  same  judge,  in  somewhat  different  lan- 
guage, in  the  now  famous  case  of  Derry  v.  Peek.^  Again, 
in  Joliffe  v.  Baker,'  Mr.  Justice  Watkins  Williams  quoted 
the  above  remark  of  Lord  Bramwell  with  approval,  and 
then  went  on  to  say:  ''Armed  with  this  authority  of  Lord 
Bramwell,  I  reject  the  phrase  'legal  fraud,'  as  distinguished 
from  'moral  fraud  and  deceit,'  as  wholly  inapplicable  and 
inappropriate  to  legal  discussion." 

Finally,  the  modem  opinion  upon  this  subject  has  been 
summed  up  in  the  rather  emphatic  declaration  of  a  distin- 
guished writer,  that  "legal  or  constructive  fraud  may  be 
discarded  as  a  worse  than  useless  figment."  ^ 

While,  therefore,  students  of  the  jurisprudence  of  Courts 
of  Chancery  have  become  familiarized  with  the  division  of 
fraud  into  actual  and  constructive,  and  while  this  division 
has  the  sanction  of  continued  use  and  great  authority,  and 
while  it  may  be  premature  to  say  that  the  time  has  come 
for  discarding  it  as  a  useless  figment,  it  is  yet  desirable  to 
bear  in  mind  the  tendency  of  modem  criticism  upon  the 
subject,  and  not  to  be  unmindful  of  the  scientific  view  of 
the  matter  which  is  now  being  taken  by  thoughtful  writers 
and  distinguished  judges. 

But  whatever  may  be  the  theory,  yet  for  the  purposes  of 
convenient  and  practical  consideration,  the  celebrated 
division  of  fraud  made  by  Lord  Hardwicke,  in  the  case  of 
Chesterfield  v.  Janssen,*^  is  perhaps  the  best.  That  learned 
judge  there  divided  fraud  into  four  classes,*  viz. : — 


1 3  Ex.  Div.  243. 

>  14  App.  Cas.  346.  See  Angus  v. 
Ctififoid,  [1891]  2  Ch.  449.  As  long 
ago  as  1850,  Chief  Justice  Gibson  had 
observed,  in  Bokee  v.  Walker,  14  Pa. 
141,  that  "a  constructive  deceit  is  a 
new  thing  under  the  sun." 

•  11 Q.  B.  Div.  271. 

«Polk)Gk    on     Contracts,      480; 


chapter  on  Misrepresentation  and 
Fraud. 

» 1  Atk.  301;  2  Ves.  125;  1  Lead. 
Cas.  £q.  428  (541,  4th  Eng.  ed.). 

*  The  division  is  in  fact  into  five 
classes;  but  the  last  class,  that  of  re- 
versioners, is  said  by  Lord  Hard- 
wicke himself  to  be  properly  com- 
pounded of  the  others. 
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1.  Fraud  arising  from  facts  and  circumstances  of  impo- 
sition. 

2.  Fraud  arising  from  the  intrinsic  matter  of  the  bargain 
itself. 

3.  Fraud  presumed  from  the  circumstances  and  condition 
of  the  parties  contracting;  and 

4.  Fraud  aflfecting  third  persons  not  parties  to  the  agree- 
ment. 

It  will  be  observed  that  the  first  of  these  subdivisions 
embraces  cases  of  actiial  fraud;  the  second  and  third  include 
instances  of  conatructive  fraud;  and  the  last  has  relation  to 
third  parties  whom  the  fraud  may  affect. 

206.  General  nature  of  actual  fraud. 

As  to  the  first  of  the  above-mentioned  heads  of  fraud,  it 
may  be  stated,  as  a  general  rule,  that  fraud  consists  in  any 
thing  which  is  calculated  to  deceive,  whether  it  be  a  single 
act  or  combination  of  circumstances;  whether  it  be  by 
suppression  of  the  truth  *  or  a  suggestion  of  what  is  false; 
whether  it  be  by  a  direct  falsehood,  or  by  innuendOy  by 
speech  or  by  silence,^  by  word  of  mouth  or  by  a  look  or 
gesture.'  Fraud  of  this  kind  may  be  defined  to  be,  any 
artifice  by  which  a  person  is  deceived  to  his  disadvantage.^ 
Where  a  person  claims  relief  on  the  ground  that  he  has  thus 
been  deceived,  it  is  his  duty  (according  to  the  doctrine  laid 
down  by  an  EngUsh  chancellor  in  a  modem  case)  to  estab- 


>  See  Mallory  v.  Leach,  35  Vt.  156; 
Rufifner  v.  Ridley,  81  Ky.  165. 

*  Silence,  however,  is  by  no  means 
necessarily  equivalent  to  direct  af- 
firmation; for  in  very  many  cases  no 
duty  of  disclosure  exists.  Ordi- 
narily, indeed,  it  is  only  where,  from 
what  has  passed  in  the  transaction  or 
from  some  relationship  between  the 
parties,  disclosure  becomes  a  duty, 
that  silence  is  a  fraud.  The  People's 
Bank's  Appeal,  93  Pa.  107;  Lomerson 
V.  Johnston,  47  N.  J.  Kq.  312;  Chicora 
Fertilizer  Co.  v.  Dunan,  91  Md.  144; 


Johnson  v.  Knappe,  24  S.  D.  415; 
Kronfeld  v.  Missal,  87  Conn.  491. 

*Lobdell  V.  Baker,  1  Met.  193; 
Mizner  v.  Kussell,  29  Mich.  229;  Lee 
V.  Jones,  14  C.  B.  (n.  s.)  384;  Croyle 
».  Moses,  90  Pa.  250;  Donovan  o. 
Donovan,  9  Allen,  140;  Faulkner  v. 
Klamp,  16  Neb.  174;  Bigelow  on 
Fraud,  4. 

*See  Juzan  v.  Toulmin,  9  Ala. 
684;  Smith  o.  Richards,  13  Pet.  36; 
Laidlaw  v.  Organ,  2  Wheat.  195; 
Tyler  «.  Black,  13  How.  231. 
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lish  two  things:  first,  actual  fraud,  which  is  to  be  judged  of 
by  the  nature  and  character  of  the  representations  made, 
considered  with  reference  to  the  object  for  which  they  were 
made,  the  knowledge  or  means  of  knowledge  of  the  person 
making  them,  and  the  intention  which  the  law  justly  im* 
putes  to  every  man,  to  produce  those  consequences  which 
are  the  natural  results  of  his  acts;  and,  secondly,  he  must 
establish  that  this  fraud  was  an  inducing  cause  to  the  con- 
tract, for  which  purpose  it  must  be  material,  and  it  must 
have  produced  in  his  mind  an  erroneous  belief,  influencing 
his  conduct.^ 

The  representations,  therefore,  which  deserve  the  name  of 
fraudulent  are  usually  said  to  be  representations  which  are 
false  in  themselves,  false  to  the  knowledge  of  the  party 
making  them,  or  made  by  one  who  does  not  care  whether 
they  are  true  or  false,  ^  reasonably  relied  upon  by  the  other 
party,  and  furnishing  a  substantial  inducement  to  his 
action.' 

207.  Matters  of  opinion. 

The  representation  must,  in  the  first  instance,  be  false  in 
point  of  fact;  and  it  necessarily  follows  that  it  must  be  a 
representation  of  that  which  is  a  matter  of  fact,^  and  not  a 


>  By  the  Earl  of  Selborne,  L.  C,  in 
Smith  V,  Chadwick,  9  App.  Cas.  190. 

« Deny  v.  Peek,  14  App.  Caa.  372; 
Edgington  v.  Fitzmaurice,  29  Ch.  D. 
459.  See,  also,  the  remarks  of 
Strong,  J.,  in  Graham  v,  Bollinger,  46 
Pa.  67. 

*In  Adams's  Equity,  p.  176,  the 
rule  is  laid  down  that  the  represen- 
tations must  be  false  in  themselves, 
false  to  the  knowledge  of  the  party 
making  them,  reasonably  relied  upon 
by  the  other  party,  and  furnishing  a 
substantial  inducement  to  the  con- 
tract. But  this  statement  must,  so 
far  as  the  phrase  ''false  to  the  knowl- 
edge of  the  party  making  it''  is  con- 
cerned, be  qualified  in  the  manner 


stated  in  the  text.  See,  also,  Big&- 
low  on  Fraud,  p.  3;  Stevens  v,  Moore, 
73  Me.  559;  Masterson  v:  Beers,  1 
Sweeney,  406;  Byard  v.  Holmes,  5 
Vroom,  297;  Hubbell  v.  Meigs,  50 
N.  Y.  489;  Smith  ».  Dye,  15  Mo.  App. 
585;  Livermore  v.  Middlesborough 
Town  Lands  Co.,  106  Ky.  140,  and 
Jones  V,  Id.,  106  Ky.  194.  A  man 
is  responsible  for  a  false  representa- 
tion, even  though  he  has  no  interest 
in  the  deception.  Weed  v.  Case,  55 
Barb.  547;  Vanderbilt  v.  Bishop,  188 
Fed.  984. 

*  Leake  on  Contracts,  6th  Ed.  233. 
The  fact  misrepresented  need  not  be, 
necessarily,  a  physical  or  tangible 
fact;  it  may  be  a  stateipent  of  a  men- 
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mere  matter  of  opinion  or  judgment.  ^  No  man  can  be  held 
responsible  for  an  error  or  mistake  in  bis  opinion,  miless  his 
language  amounts  to  a  warranty,  or  unless  he  puts  forth,  in 
the  guise  of  an  opinion,  some  statement  of  fact  which  he 
knows  to  be  incorrect,  and  upon  which  the  other  party 
relies;  ^  or  unless  his  expression  of  opinion  is  coupled  with 
active  and  effective  intervention  to  prevent  investigation.' 
Subject  to  these  qualifications,  the  general  rule  is  that  no 
one  is  entitled  to  rely  upon  an  assertion  which  must  of  neces- 
sity be  a  mere  statement  of  opinion.  A  man  who  is  dealing 
with  another  has  a  right  to  rest  upon  an  assertion  of  a  fact 
made  by  the  latter;  ^  but  he  has  no  right  to  rely  upon  the 
latter's  opinion, — unless  indeed  he  is  an  expert,  in  which 
case  the  parties  do  not  deal  upon  equal  terms,  and  the  or- 
dinary  rule  does  not  apply.  ^ 


tal  condition,  of  feeling,  or  of  affec- 
tion; and  if  the  statement  of  sach  con- 
dition or  feeling  or  affection  be  false, 
it  wiU  justify  the  setting  aside  of  any- 
thing done  induced  by  such  mis- 
statement. Basye  v.  Basye,  152  Ind. 
172,  a  case  of  misrepresentation  by  a 
wife  as  to  her  affection  for  her  hus- 
band. Hursen  v,  Hursen,  212  111.  377. 
For  cases  illustrative  of  misrepre- 
sentations of  fact,  see  Tyler  v.  Black, 
13  How.  230;  Bennett  v.  Judson,  21 
N.  Y.  238;  Manning  v.  Albee,  11 
Allen,  522;  Bradfield  v.  Ely  ton  Land 
Co.,  93  Ala.  527;  Merrillat  v.  Plum- 
mer,  111  la.  643;  Strickland  v.  Gray- 
bill,  97  Va.  602;  MiUer  v.  Voorheis, 
115  Mich.  356;  Beyer  v.  National 
Building  &  Loan  Assn.,  131  Ala.  360; 
Dudley  v.  Minor,  100  Va.  728;  Hurl- 
bert  V,  Kellogg  Co.,  115  Wis.  225; 
Brown  v.  South  Joplin  Lead  Co.,  194 
Mo.  681;  Grant  v.  Buschke,  74 
Wash.  257. 

*  See  Southern  Development  Co.  v. 
Silva,  125  U.  S.  251-256;  Hazard  v. 
Irwin,  18  Pick.  105;  Max  Meadows 
Land  Co.  v.  Brady,  92  Va.  71;  Gar- 
ber  V,  BreseCi  96  Va.  644;  Anderson 


V.  Creston  Land  Co.,  96  Va.  257; Camp- 
bell V,  Building  Assn.,  98  Va.  729; 
Johnson  v.  Nat.  Bldg.  and  Loan 
Assn.,  125  Ala.  465;  Railway  Co. 
v.  Bennett,  63  Kan.  781;  Buena 
Vista  Co.  V,  Billmyer,  48  W.  Va.  382; 
Hallinger  v.  Zimmerman,  58  N.  J. 
Eq.  217;  Curry  ».  Keyser,  30  Ind. 
214;  Stow  V,  Bozeman,  29  Ala.  397; 
Watts  V.  Cummins,  59  Pa.  84; 
Sawyer  ».  Prickett,  19  Wall.  146; 
Winkler  v.  Jerrue,  20  Cal.  App.  560; 
Allen  V.  Zinc  Co.,  64  Fla.  171;  Wil- 
liamson 9.  Harris,  167  Mo.  App.  352; 
Fisher  v,  Seitz,  172  Mo.  App.  170. 

>  Bmlsey  v,  Butterfield,  34  Wis.  52; 
Pike  V.  Fay,  101  Mass.  134;  Bigebw 
on  Fraud,  26;  Curtis  v.  Stilson,  38 
Kan.  302;  Crandall  v.  Parks,  152  Cal. 
772;  Henry  v,  Assn.,  156  Cal.  667; 
Hetland  v.  Bilstad,  140  Iowa,  411; 
Boelk  0.  Nolan,  56  Or.  229. 

*  Mudsill  Mining  Co.  t;.  Watrons, 
22  U.  S.  App.  12,  21,  47-50. 

*  See  Mead  v.  Bunn,  32  N.  Y.  295; 
Marsh  v,  Scott,  125  111.  114;  M(^ 
Michael  v.  Webster,  57  N.  J.  Eq.  295; 
Stonemets  v.  Head,  248  Mo.  243. 

*See   Picard   9.    McCormick,    11 
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Nor  is  it  a  fraud  for  a  man  to  praise  bis  own  wares  and 
extol  their  value,*  and  to  depreciate  that  which  he  is  to  re- 
ceive in  return.^  Such  exaggerations  are  common  in  all  sales 
or  barters;  and  every  man  has  a  right  to  praise  the  commod- 
ity which  he  offers,  provided  he  does  not  overstep  the  line, 
and  assert  that  to  be  a  fact  which  is  not  so,  or  enter  into  a 
warranty  or  make  a  representation  which  is  so  far  connected 
with  the  contract  as  to  enter  into  and  form  a  part  of  it.' 
A  man,  for  example,  who  is  selling  a  rope,  may  say  that  the 
rope  is  a  good  rope,  and  that  he  believes  that  it  will  stand 
the  strain  of  a  heavy  weight,  and  he  cannot  be  held  respon- 
sible if  the  event  is  otherwise.  But  if  he  were  to  say  that  the 
rope  had  been  tested  with  so  many  pounds  weight,  when  in 


Mich.  68;  Koet  v.  Bender,  25  Mich. 
515;  Hedin  v.  Minneapolis  Institute, 
62  Minn.  146;  Nash  o.  Minnesota 
Title  Ins.  &  Trust  Co.,  159  Mass.  437 
(a  representation  as  to  the  validity  of 
a  title);  Id.,  163  Mass.  574;  Cutler  v, 
Roanoke  R.  R.  and  Lumber  Co.,  128 
N.  C.  477;  Barron  Co.  v.  Woodruff 
Co.,  163  Cal.  561 ;  Brown  v,  Quarantee 
Corp.,  153  Wis.  196. 

1  Simplex  commendalio  rum  Migat, 
See  statement  of  the  law  by  Harlan, 
J.,  in  Lehigh  Zinc  &  Iron  Co.  v.  Barn- 
ford,  150  U.  S.  673;  and  see,  also, 
Adams  v.  Soule,  33  Vt.  549;  Scott  v. 
Bumight,  131  la.  507;  McElya  p. 
HiU,  105  Tenn.  319,  and  Gaty  v. 
Holoomb,  44  Ark.  216,  where  it  was 
said  that  the  rule  allowing  commen- 
dation by  a  vendor  was  applicable 
only  when  the  purchaser  has  a  full 
opportunity  to  inspect.  Long  v. 
Kendall,  17  Okla.  70;  Kincaid  v. 
Price,  82  Ark.  20;  Stondish  o.  Nicolls, 
162  111.  App.  131;  Auman  v.  Mo- 
Kibben,  179  111.  App.  425. 

« French  ».  Griffin,  18  N.  J.  Eq. 
279;  Hunter  v,  McLaughlin,  43  Ind. 
38;  Crocker  v,  Manley,  164  111.  282;  2 
Kent's  Com.  485;  Leake  on  Con- 
tnicts,  183. 


'Haygarth  v.  Wearing,  L.  R.  12 
Eq.  328,  where  false  representations 
as  to  the  value  of  an  estate,  made  by 
the  purchaser,  and  relied  upon  by  the 
vendor,  were  held  sufficient  to  jus- 
tify an  application  to  rescind  the  sale. 
'"This  was  not  a  mere  purchaser's 
assessment,"  said  Vice-Chancellor 
Sir  John  Wickens,  ''but  a  deliberate 
statement  made  to  her  (the  vendor), 
*  *  *  for  her  guidance  in  the  trans- 
action, and  was  acted  on  by  her  in  re- 
liance on  its  good  faith  and  accuracy." 
See  Schumaker  i;.  Mather,  133  N.  Y. 
590.  See,  also,  Adams  v.  Soule,  33  Vt. 
549,  where  the  court  pointed  out  the 
difference  between  a  case  in  which 
there  was  merely  "  that  recommenda- 
tion and  representation  which  one  nat- 
uraUy  makes  of  his  own  property  for 
the  purpose  of  convincing  the  pur- 
chaser of  its  desirableness;"  and  a 
case  in  which  the  representations  as 
to  value  are  the  result  of  a  fraudulent 
conspiracy.  See,  also,  McKnight  v. 
Thompson,  39  Neb.  752;  Leonard  v. 
Springer,  197  111.  532;  and  Stack  v. 
Nolte,  29  Wash.  188;  Adan  s.  Stein- 
brecker,  116  Minn.  174. 
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point  of  fact  it  had  not;  ^  or  were  to  warrant  the  rope  to  be 
of  a  particular  quality,  and  it  was  not  of  that  quality;  or 
were  to  assert  that  it  was  fit  for  the  particular  purpose  for 
which  the  purchaser  was  bujdng  it,  and  it  were  to  turn  out 
to  be  unsuited  for  that  purpose;  in  all  such  cases  the  vendor 
would  be  entitled  to  have  the  contract  rescinded.* 

A  party  should  not  state  as  a  fact,  i.  e.,  as  a  matter  of 
actual  knowledge,  that  as  to  which  he  has  only  an  opinion  or 
belief.' 


208.  Prospectuses  of  projected  companies;  Central  Rail- 
way Co.  V.  Eisch. 
The  rules  in  regard  to  fairness  in  representations  are  to  be 
particularly  observed  in  prospectuses  of  projected  companies. 
The  utmost  candor  and  honesty  ought  to  characterize  such 
public  statements.  Those  who  issue  a  prospectus  holding 
out  to  the  public  the  great  advantages  which  will  accrue  to 
persons  who  will  enter  into  a  proposed  undertaking,  and 


^See  Sieveking  v,  Litzler,  31  Ind. 
17,  where  it  was  held  that  while  mere 
assertions  as  to  the  value  of  the  mill, 
which  was  the  subject  of  the  sale, 
would  not  have  been  any  foundation 
for  relief,  yet  a  false  statement  that 
the  mill  could  saw  a  certain  number 
of  feet  of  lumber  per  diem,  was  a 
ground  for  rescission.  To  the  same 
effect  are  Faribault  v.  Sater,  13  Minn. 
223;  Reid  v,  Flippen,  47  Ga.  273; 
Harvey  ».  Smith,  17  Ind.  272;  Allin 
V,  Millison,  72  111.  201;  Horton  t*. 
Lee,  106  Wis.  439,  and  Martin  v. 
Jordan,  60  Me.  531.  Representations 
as  to  the  original  cost  of  the  property, 
where  there  is  no  fiduciary  relation 
between  the  parties,  have  been  held 
in  some  cases  to  furnish  no  ground  for 
a  rescission.  Holbrook  v,  Connor, 
60  Me.  578;  Hemmer  v.  Cooper,  8 
AUen,  334;  Mooney  v.  Miller,  102 
Mass.  220;  Cooper  v.  Lovering,  106 
Mass.  79;  Noetling  v,  Wright,  72  DL 
390;  Tuck  v.  Downing,  76  IlL  71; 


Sowers  v.  Parker,  59  Kan.  12;  Sipola 
V.  Winship,  74  N.  H.  240.  See,  how- 
ever, conlrUf  Simar  v.  Canaday,  53 
N.  Y.  298;  Fairchild  v.  McMahon, 
139  N.  Y.  290;  Beare  ».  Wright,  14 
N.  D.  26;  Cruess  ».  Fessler,  39  Cal. 
336;  Gifford  v.  CarviU,  29  Cal.  589; 
Davis  V.  Jackson,  22  Ind.  233;  Neil  v. 
Cummings,  75  111.  170;  Van  Epps 
V.  Harrison,  5  Hill,  63;  Morehead 
V.  Eades,  3  Bush,  121;  McFadden  v, 
Robinson,  35  Ind.  24;  McAleor 
V.  Horsey,  35  Md.  439;  Thompson  v. 
Hardy,  19  S.  D.  91;  Brown  p. 
Andrews,  116  Minn.  150;  Wegner  v. 
Herkimer,  167  Mich.  687. 

*  The  whole  subject  of  the  right  to 
rescind  contracts  of  sale  of  personal 
chattels  for  misrepresentation  will  bo 
found  discussed  in  the  note  to  Chan- 
delor  t^.  Lopus,  1  Smith's  Lead.  Cas. 
299. 

*Kirkpatrick  v.  Reeves,  121  Ind. 
280. 
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inviting  them  to  take  shares  upon  the  faith  of  the  representa- 
tions therein  contained,  are  bound  to  state  everjrthing  with 
strict  and  scrupulous  accuracy,  and  not  only  to  abstain  from 
stating  as  a  fact  that  which  is  not  so,  but  to  omit  no  one  fact 
within  their  knowledge,  the  existence  of  which  might  in  any 
degree  affect  the  nature,  or  extent,  or  quality  of  the  priv- 
ities and  advantages  which  the  prospectus  holds  out  as  an 
inducement  to  take  shares.^  If  it  can  be  shown  that  a  mate- 
rial representation,  which  is  not  true,  is  contained  in  the 
prospectus,  or  in  any  document  forming  the  foundation  of 
the  contract  between  the  company  and  the  shareholder, 
and  the  latter  comes  within  a  reasonable  time,  and  under 
proper  circumstances,^  to  be  released  from  that  contract,  the 
courts  are  bound  to  relieve  him  from  it.' 

209.  Pufllng;  Mortimer  V.Bell. 

There  is,  however,  a  species  of  representation  as  to  value 
which  18  fraudulent,  viz.,  that  which  is  known  as  puffing  at 
auctions.  Puffing  is  where  a  fictitious  competition  is  got  up 
by  the  false  bidding  of  one  or  more  persons,  by  which  real 
bidders  are  misled  and  are  induced  by  the  false  appearance 
of  a  demand,  which  does  not  actually  exist,  to  make  their 


*New  Branswick,  etc.,  Railway 
Go.  V,  Muggeridge,  1  Dr.  &  Sm.  363; 
Directors  of  Central  Railway  Co.  of 
Venezuela  v.  Kisch,  L.  R.  2  H.  L. 
113.  It  was,  however,  said  by  Lord 
Justice  Turner,  that  in  cases  of  this 
kind  "allowances  must  be  made  for 
some  latitude  of  statement."  3  De 
G.,  J.  &  S.  135.  See,  also,  Hallows  v. 
Femie,  L.  R.  3  Ch.  476;  Columbia 
Electric  Co.  v.  Dixon,  46  Minn.  463. 

'  As  to  the  effect  on  the  rights  of 
creditors  when  the  corporation  has 
become  insolvent  and  has  been 
placed  in  the  hands  of  receivers,  see 
Scott  V.  Latimer,  89  Fed.  843. 

'  Smith's  Case,  L.  R.  2  Ch.  609. 
See,  also,  Swift  v,  Winterbotham,  L. 
R.  8  Q.  B.  244;  Paddock  v.  Fletcher, 
42  Vt.  389;  McClellan  v.  Scott,  24 
Wis.  81;  Bagshaw  v.  Seymour,  4  C. 

23 


B.  (n.  s.)  873;  Clarke  t^.  Dickson,  6 

C.  B.  (n.  8.)  453;  Cox  v.  National  Coal 
Co.,61  W.  Va.291.  In  such  cases  the 
directors  will  be  liable.  Edgington  v. 
Fitzmaurice,  29  Ch.  D.  459;  Amison 
V.  Smith,  41  Ch.  D.  348;  Prewett  v. 
Trimble  (Ky.),  17  S.  W.  Rep.  356. 
The  rule  stated  in  the  text,  however, 
may  not  apply  where  the  shareholder 
has  obtained  his  stock  in  the  open 
market,  and  not  from  the  company. 
Peek  V.  Gumey,  L.  R.  6  H.  L.  377. 
But  see  Andrews  v,  Mockford,  [1896] 
1  Q.  B.  372  (where  Peek  v.  Gumey  is 
distinguished),  and,  also,  New  York 
and  New  Haven  Railroad  Company 
V.  Schuyler,  34  N.  Y.  30;  Phelps  v. 
Wait,  30  N.  Y.  78;  Suydam  ».  Moore, 
8  Barb.  358;  Bruff  v.  Mali,  36  N.  Y. 
200;  Southern  Ins.  Co.  v,  Milligan, 
154  Ky.  222. 
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offers.  Such  a  sale  cannot  be  enforced.^  The  rule  at  law  in 
such  cases,  singular  to  say,  seems  to  be  more  strict  against 
fraud  than  that  in  equity.  Where  the  conditions  of  sale  con- 
tain the  usual  provision  that  the  highest  bidder  shall  be  the 
purchaser,  courts  of  law  have  held  that  no  bidding  what- 
ever on  b^alf  of  the  vendor — even  by  a  single  agent — ^is 
allowable.  But  in  equity,  it  has  been  in  some  cases  laid  down 
as  the  rule,  that  a  vendor  may  authorize  a  person  to  bid  for 
him  up  to  a  reserved  price,  so  as  to  prevent  the  property 
from  going  below  that  price.  ^  But  the  present  inclination 
of  the  courts  is,  perhaps,  to  make  the  rule  in  equity  conform 
to  that  at  law.'  If,  therefore,  the  vendor  does  not  wish  the 
property  to  be  sacrificed,  he  must  limit  it — in  which  case, 
if  the  limit  is  not  reached  by  bona  fide  bids,  the  subject  of 
the  sale  may  be  withdrawn. 

210.  Fraud  on  owner  of  property  sold  at  auction. 

As,  on  the  one  hand,  a  sale  at  auction  may  be  fraudulent 
as  against  the  piu-chaser,  by  reason  of  the  enhancement  of 
the  price  by  means  of  fictitious  bids;  so,  on  the  other  hand, 
it  may  be  fraudulent  as  against  the  owner  of  the  property, 
when  parties  are  deterred  from  bidding  by  false  representa- 
tions. Thus,  the  owner  of  property  sold  at  a  judicial  sale, 
has  a  right  to  come  into  equity  for  relief,  when  it  appears  that 
a  purchaser  made  untrue  representations  whereby  other 
persons  were  prevented  from  bidding,  and  by  which  the 
property  was  obtained  at  an  undervalue.^ 


'  Veaade  v.  WiUiame,  8  How.  134; 
Pennock'8  Appeal,  14  Pa.  449; 
Staines  v.  Shore,  16  Pa.  200;  Towle  o. 
Leavitt,  3  Foster,  360;  Woods  v. 
Hall,  1  Dev.  Eq.  411;  Trust  v.  Delar 
plaine,  3  E.  D.  Smith,  219;  Kor  on 
Fraud  and  Mistake,  225;  Bigdow  on 
Fraud,  145.  See,  also,  Faucett  v.  Cur- 
rier, 115  Mass.  20;  Shapira  v,  D'Arcy, 
180  Mass.  377;  Williams  v.  Bradley,  7 
Heisk.  54;  Dimmock  v,  Hallett,  L.  R. 
2  Ch.  21;  Flannery  v.  Jones,  180  Pa. 
338;  DeaW  v.  Land  Co.,  21  CaL  App. 
d9. 


«  Davis  V,  Petway,  3  Head.  667. 
The  general  subject  is  discussed  in 
this  case,  and  ptiffing  is  disapproved; 
although  the  sale  under  consideration 
was  sustained. 

»  Mortimer  v.  Bdl,  L.  R.  1  Ch.  12. 
13;  Scott  V.  Brown,  [1892]  2  Q.  B. 
724,  and  Flannery  v.  Jones,  180  Pa. 
338.  See,  also.  Woodward  f.  Miller, 
2  Coll.  279. 

*  Cocks  V,  laard,  7  Wall.  559; 
Can-  V,  Graham,  128  Ga.  622. 
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In  such  cases  the  purchaser  will  be  treated  as  a  trustee, 
and  cannot  retain  the  property  thus  fraudulently  acquired, 
for  his  own  benefit.^ 

So  also  it  may,  perhaps,  be  stated  as  a  general  rule  that 
where,  at  a  public  sale,  bidders  are  deterred  from  purchasing 
by  a  declaration  that  a  particular  buyer  is  acting  for  the 
benefit  of  some  party  beneficially  interested,  and  the  par- 
ticular buyer  is,  in  this  way,  enabled  to  secure  the  property, 
he  will  be  held  as  a  trustee  for  the  party  in  whose  favor  he 
gave  it  out  that  the  purchase  was  being  made.*  When, 
however,  there  is  nothing  more  than  the  breach  of  a  parol 
agreement,  the  Statute  of  Frauds,  in  cases  of  real  estate, 
would  apply,  and  no  trust  which  could  be  enforced  would 
arise.' 

It  has  been  said  by  distinguished  authority  that,  ^^Upon 
analogous  principles  agreements  whereby  parties  engage  not 
to  bid  against  each  other  at  a  public  auction,  especially  in 
cases  where  such  auctions  are  directed  or  required  by  law, 
as  in  the  cases  of  sales  of  chattels  or  other  property  on  execu- 
tion, are  held  void;  for  they  are  imconscientious  and  against 
public  policy,  and  have  a  tendency  injuriously  to  affect  the 
character  and  value  of  sales  at  public  auction  and  to  mislead 
private  confidence."  ^  But,  in  some  cases,  the  question  is 
treated  as  one  of  actucd  fraud;  and  it  has  been  held  that,  in 


1  See  Brown  v.  Dysinger,  1  Rawle, 
408;  Cook  v.  Cook,  69  Pa.  443;  Sey- 
lar  V.  Carson,  69  Pa.  81;  Bethell  v. 
Sharp,  25  111.  173;  Ryan  v.  Dox,  34 
N.  Y.  307;  Roach  v.  Hudson,  8  Bush, 
410;  Orumley  v,  Webb,  44  Mo.  444; 
Mackay  v.  Martin,  26  Tex.  57. 

*See  Hayman's  Appeal,  65  Pa. 
433;  Bamet  o.  Dougherty,  32  Pa. 
371;  Beegle  v.  Wentz,  55  Pa.  369; 
Faust  0.  Haas,  73  Pa.  301 ;  Boynton  v, 
Housler,  73  Pa.  453.  See,  also,  Mar- 
tin i;.  Morris,  62  Wis.  418;  Woodruff 
V.  Jabine  (Ark.),  15  S.  W.  Rep. 
830. 

*KistIer's  Appeal,  73  Pa.  398; 
Eimmel  v.  Smith,  117  Pa.  183;  Sab- 


buiy  V.  Black,  119  Pa.  200;  anU, 
§80;  Davis  v,  Davis,  216  Pa. 
228. 

« Story's  Eq.  Jurisp.,  §293,  and 
cases  cited  in  notes.  See,  also, 
SUngluff  9.  Eokel,  24  Pa.  472;  Hays' 
Estate,  159  Pa.  381;  Phelps  v.  Ben- 
son, 161  Pa.  418;  Crawford  9.  Mad- 
dux, 100  Cal.  222;  Boyle  t^.  Adams,  50 
Minn.  255;  Kine  v.  Turner,  27  Oreg. 
356;  Qoble  v.  O'Connor,  43  Neb.  49; 
Ralpbsnyder  v.  Shaw,  45  W.  Va.  680; 
Bank  p.  Pragor,  50  W.  Va.  660;  Con- 
way V,  Garden  City  Paving  Co.,  190 
111.  89;  Pomeroy's  Equity,  §934; 
Mansfield  v,  Wallace,  217  lU.  610; 
Davis  V.  Keen,  142  N.  C.  504. 
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the  absence  of  such  fraud,  the  arrangement  will  be  good.^ 
And  this  was  the  view  taken  by  the  Supreme  Court  of  the 
United  States.^  Where  there  is  an  active  fraud  in  putting 
in  fictitious  bids,  which  bids  are  in  fact  not  competitive, 
such  deceit  wiU  vitiate  the  transaction.' 

The  true  doctrine,  perhaps,  is  that  no  hard  and  fast  rule 
can  be  laid  down,  but  that  each  case  must  be  decided  accord- 
ing to  the  particular  facts;  and  that  agreements  among 
creditors  or  others  not  to  compete,  at  auctions,  will  be 
deemed  fraudulent,  or  otherwise,  according  to  the  intent  to 
be  deduced  from  the  surrounding  circumstances. 


211.  Matters  of  intention. 

The  representation  must  not  be  an  expression  of  intention 
merely.  A  man  has  no  right  to  rely  upon  what  another  says 
he  intends  to  do;  ^  unless,  indeed,  the  expression  of  intention 
assumes  such  a  shape  that  it  amounts  to  a  contract,  when,  of 
course,  the  party  will  be  bound  by  his  engagement  *  and  for 
the  breach  of  which  the  other  side  has,  ordinarily,  an  ad- 
equate remedy  at  law.*  But  if  a  promise  is  made  with  no 
intent  to  perform  it,  and  merely  with  a  fraudulent  design  to 


*  Oram  v.  Rothermel,  98  Pa.  300; 
Woodruff  V,  Wamer,  175  Pa.  302; 
Atcheson  v.  Mallon,  43  N.  Y.  147- 
151. 

*  Kearney  v,  Taylor,  15  How.  519; 
Hyer  o.  Richmond  Trac.  Co.,  168 
U.  S.  478. 

*See  McMullen  v.  Hoffman,  174 
U.  S.  639-652,  where  the  whole  sub- 
ject is  examined  by  Mr.  Justice 
Peckham. 

*  Feret ».  Hill,  15  C.  B.  207;  Jorden 
V.  Money,  5  H.  L.  Cas.  185  (though 
see  the  dissenting  opinion  of  Lord  St. 
Leonards,  5  H.  L.  Cas.  248,  249); 
Citizens'  Bank  v.  First  Nat.  Bank, 
L.  R.  6  H.  L.  352;  Long  v.  Woodman, 
58  Me.  49;  Grove  v,  Hodges,  55  Pa. 
519;  Leake  on  Contracts,  182;  Maxon 
V,  Gray,  15  R.  1. 475;  A.  Landreth  Co. 
V.  Schevenel,  102  Tenn.  486;  Harring- 


ton V,  Rutherford,  38  Fla.  321 ;  Shat- 
tuck  V,  Robbins,  68  N.  H.  565;  Ryan 
V.  Middlesborough  Town  Lands  Co., 
106  Ky.  181;  Wilson  v,  Meyer,  154 
N.  Y.  App.  Div.  300;  Missouri  Loan 
Co.  f.  Federal  Trust  Co.,  176  Mo. 
App.  646;  Kiser  v.  Richardson,  91 
Kan.  812. 

'Hammersley  v,  De  Biel,  12  CI. 
&  Fin.  45.  See,  also,  Maunsell  v. 
White,  4  H.  L.  Cas.  1056;  Caton 
V.  Caton,  L.  R.  2  H.  L.  127;  Newman 
V.  Smith,  77  Cal.  22;  Rorer  Iron  Co.  p. 
Trout,  83  Va.  397;  Day  p.  Fort  Scott 
Invest.  Co.,  153  111.  293;  Kerr  on 
Fraud  and  Mistake,  89;  Perry  on 
Trusts,  §  208. 

•  Gardner  v.  Knight,  124  Ala.  273; 
Brand  v.  Power,  110  Ga.  522;  Van 
Sickle  V.  Harmeyer,  172  III.  App. 
218. 
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induce  action  under  an  erroneous  belief,  or  if  a  representation 
amounts  to  a  statement  of  fact,  although  dependent  upon 
future  action,  in  either  case  there  is  ground  for  equitable 
relief.^ 

212.  Matters  of  law. 

A  false  representation  of  a  matter  of  law  is  no  reason  for 
rescinding  a  contract,  because  every  person  is  supposed  to 
know  the  law;  ^  although  in  some  exceptional  cases  reUef, 
where  misrepresentations  of  law  have  been  made,  has  been 
granted.'  Where,  indeed,  there  is  a  mutual  mistake  in  regard 
to  the  effect  of  a  legal  instrument;  or  where  the  relations  of 
the  parties  are  such  that  the  injured  party  relies  upon  the 
other,  the  rule  may  be  different.^  But  the  relief  afforded  in 
cases  of  this  kind  depends  upon  other  heads  of  equity — ^viz., 
upon  mistake,  or  upon  fraud  arising  from  the  relation  of  the 
parties,  the  former  of  which  has  been  already  noticed.*  In 
the  present  connection  the  rule  must  be  stated  to  be,  that 
misrepresentations  of  the  law,  apart  from  other  considera- 
tions, do  not  constitute  fraud  in  its  technical  sense,  either 
at  law  or  in  equity. 

213.  Suppressio  veri. 

It  has  been  already  stated  that  fraud  may  consist  in  silence 
as  well  as  in  actual  outspoken  misrepresentation.  The  sup- 
pressio veri,  whenever  it  becomes  the  means  of  deceit,  is  re- 


*  Chicago,  etc.,  Cent.  Ry.  v.  Titter- 
ington,  84  Tex.  218;  Piggott  v.  Strat- 
ton,  Johns.  Ch.  359;  1  DeG.,  F.  &  J. 
49;  Sherrin  v.  Flinn,  155  Ind.  422. 
And  see  Kimball  v.  iEtna  Ins.  Co.,  9 
Allen,  540;  Sallies  v.  Johnson,  85 
Conn.  77;  Adams  v,  Gillig,  131  N.  Y. 
App.  Div.  494;  Cemy  v,  Paxton,  78 
Neb.  137. 

*  Kerr  on  Fraud  and  Mistake,  90; 
Leake  on  Contracts,  182.  See  Reed 
9.  Sidener,  32  Ind.  373;  Steamboat 
Belfast  V,  Boon,  41  Ala.  68;  Drake  v. 
Latham,  50  III.  270;  Fish  v.  Cleland, 


33  111.  243;  Upton  v.  Tribilcock,  91 
U.  S.  45;  Grant  v.  Grant,  56  Me.  573; 
Bigelow  on  Fraud,  9;  Dowdall  ». 
Cannedy,  32  111.  App.  207;  Parker  o. 
Bank,  152  N.  C.  253. 

» See  Brown  v.  Rice,  26  Gratt.  467; 
Moreland  v.  Atchison,  19  Tex.  303; 
Allen  V,  Frawley,  106  Wis.  638. 

*  Peter  v,  Wright,  6  Ind.  183, 
Shacffer  v.  Sleade,  7  Blackf.  178; 
Cooke  V.  Nathan,  16  Barb.  342;  Lang- 
staffe  V.  Fenwick,  10  Ves.  406;  Cor- 
nish V.  Johns,  74  Ark.  231. 

» Supra,  §  185. 
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garded  with  disfavor  in  equity,  no  less  than  the  auggestio 
falsi.  It  is  very  tru^  that  a  man  is  not  always  obliged  to 
speak  out.  Under  ordinary  circumstances  a  vendor  and  a 
purchaser  stand  at  arm's  length,^  and  the  former  is  not 
obliged  at  law  or  in  equity,  no  matter  what  the  rule  of  moral- 
ity may  be,  to  disclose  latent  defects  in  the  subject-matter 
of  the  sale;  nor  is  the  purchaser  bound  to  inform  the  seller  of 
advantages  known  only  to  himself.*  Lord  Thm-low,  as  an 
illustration  of  this  doctrine,  put  the  case  of  a  man  buying 
land  under  which  there  was  a  mine  known  only  to  the  pur- 
chaser, and  said  that  the  latter  was  not  bound  to  disclose 
his  knowledge.^  Singular  to  say,  such  cases  have  actually 
arisen  in  this  country,  and  the  dictum  of  Lord  Thurlow  has 
been  followed.* 

If,  however,  a  man  professes  to  describe  the  article  which 
he  is  seUmg,  he  must  describe  everything  that  is  material. 
If  he  undertakes  to  tell  the  truth,  it  will  not  do  for  him  to 
tell  only  part  of  the  truth.*  Moreover,  where  a  seller  has 
held  out  the  existence  of  a  material  state  of  facts  as  an  induce- 
ment, and  knows  that  the  proposed  buyer  is  acting  imder 
that  inducement,  he  is  bound  to  advise  the  buyer  of  any 
change  which  has  occurred  pending  the  negotiations,  and 
which  has  come  to  his  knowledge.* 

Nor  can  a  man  remain  silent  if  it  is  his  duty  to  speak. 


^  But  the  relation  mayj  under  pe- 
culiar circumstances,  be  one  of  confi- 
dence. Zahn  V.  McMillin,  179  Pa. 
146;  Murray  v.  Tolman,  162  111.  417; 
1  Perry  on  Trusts,  179. 

*See  Laidlaw  v.  Organ,  2  Wheat. 
178;  Kintzing  v.  McEb-ath,  6  Pa.  467; 
Hanson  v.  Edgerly,  29  N.  H.  343; 
Smith  V.  Countryman,  30  N.  Y.  655; 
Fisher  v.  Budlong,  10  R.  I.  525;  Had- 
ley  V.  Clinton  Importing  Co.,  13  Ohio 
St.  502;  Williams  &.  Spurr,  24  Mich. 
335;  Law  v.  Grant,  37  Wis.  548; 
Mitchell  V.  McDougall,  62  111.  498; 
Frenzel  v.  Miller,  37  Ind.  1;  Penny- 
backer  V.  Laidley,  33  W.  Va.  624. 
But  in  Missouri  sec  Cecil  v.  Spurger, 


32  Mo.  462;  McAdams  v.  Cates,  24 
Mo.  223;  Barron  v,  Alexander,  27 
Mo.  530;  and  in  Mississippi  see  Pat- 
terson v.  Kirkland,  34  Miss.  423,  431. 
See  Jones  v.  Stewart,  62  Neb.  207. 

» Turner  v.  Harvey,  Jac.  169,  178. 

*  Harris  v.  Tyson,  24  Pa.  347;  Wil- 
liams V,  Spurr,  24  Mich.  335.  But 
see  Williams  v,  Beazley,  3  J.  J. 
Marsh.  578.  Consult  Law  v.  Grant, 
37  Wis.  548;  Bigelow  on  Fraud,  33. 

B  Kerr  on  Fraud  and  Mistake,  91, 
92;  Van  Houten  v,  Morse,  162  Mass. 
414;  Aaron's  Reefs  v.  Twiss,  [1896] 
App.  Cas.  273. 

"  Loewer  v.  Harris,  14  U.  S.  App. 
615. 
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Suppression  of  the  truth  in  such  a  case  is  a  fraud.  ^  Familiar 
illustrations  of  this  principle  are  found  in  the  contracts  of 
insurance  and  suretyship,  where  from  the  situation  of  the 
parties  the  duty  of  disclosure  is  greater  than  in  ordinary 
cases;  ^  and  imder  the  same  principle  fall  those  cases  in  which 
a  legatee  has  been  held  to  be  a  trustee  because  he  has  by 
silent  acquiescence  encouraged  a  testator  to  make  a  bequest 
to  him  with  the  belief  that  it  will  be  used  for  the  benefit  of 
another.' 

While  it  is  true,  therefore,  that  the  principle  stated  by 
Lord  Thurlow  is  widely  recognized,  and  the  buyer  is  not 
bound  to  give  the  seller  any  information,  yet  on  the  other 
hand  he  must  not  use  the  slightest  artifice  to  mislead  him. 
If  he  does,  the  principle  will  not  be  apphed.^ 

214.  Knowledge  of  the  truth  or  falsehood  by  party  mak- 
ing the  representations;  classification  of  cases  on 
this  subject. 
The  second  of  the  requisites  necessary  to  render  a  rep- 
resentation fraudulent  was  formerly  said  to  be,  that  it  must 
be  false  within  the  knowledge  of  the  party  making  it.*   But 
this  statement  is  not,  imder  the  more  modem  authorities, 
entirely  accurate;  for  a  man,  it  is  said,  must  be  held  respon- 
sible for  asserting  that  which  he  does  not  know  to  be  true, 
as  much  as  if  he  designedly  asserted  that  which  he  knew  to  be 


*  See  Young  v.  Bumpaas,  1  Freem. 
Ch.  241;  Paddock  v,  Strobridge,  29 
Vt.  470,  477;  Carr  v.  Nat.  Bank  and 
Loan  Co.,  167  N.  Y.  375;  Rogers  v. 
Tliornton,  101  Ky.  650;  Holmes  v. 
Martin,  123  Mich.  155;  Oliver  v. 
Oliver,  118  Ga.  362;  Kerr  on  Fraud 
and  Mistake,  95;  Leake  on  Contracts, 
184. 

'See  Carter  v.  Bodun,  3  Burr. 
1905;  1  Sm.  Lead.  Cas.  791,  note 
(9th  ed.);  notes  to  Locke  v.  Am.  Ins. 
Co.,  2  Am.  Lead.  Cas.  926;  Wells, 
Faigo  &  Co.'s  Express  v.  Walker,  9 


New  Mex.  170;  Leake  on  Contracts, 
272;  Perry  on  Trusts,  §  179. 

•O'Hara  v.  Dudley,  95  N.  Y.  403; 
Amherst  Coll.  v.  Ritch,  151  N.  Y. 
282;  Wallgrave  v.  Tebbs,  2  K.  &  J. 
313. 

^Stackpole  v,  Hancock,  40  Fla. 
362.  And  see  Thayer  v.  Knotc,  59 
Kan.  181,  for  a  case  in  which  the 
seller  was  held  entitled  to  have  the 
contract  rescinded. 

•See  Proctor  v.  Spatlcy,  78  Va. 
254,  where  the  old  rule  is  attempted 
to  be  upheld. 


360 


FRAUD. 


[part  n. 


false,  provided  that  the  assertion  has  the  eflfect  of  deceiving 
the  other  party.  ^ 

Where  a  man  knows  that  what  he  says  is  untrue,  the  case 
is,  of  course,  a  very  plain  one.  He  must  be  answerable,  even 
if  the  assertion  of  the  untruth  were  made  with  good  inten- 
tions and  without  designing  any  fraud.  ^  The  difficult  cases 
are  those  in  which  the  party  does  not  know  that  his  repre- 
sentations are  untrue.  Several  different  classes  of  cases  may 
arise  under  this  head. 

Thus,  in  the  first  place,  a  party  may  be  in  entu-e  ignorance 
whether  his  assertion  is,  in  point  of  fact,  true  or  false.  Here 
the  party  may,  in  one  sense,  be  said  not  to  know  that  his 
assertion  is  false,  for  non  constat  but  that  it  may  turn  out 
to  be  true.  But  it  is  quite  plain  that  a  man  has  no  right 
wilfully  to  assert  as  a  fact  that  of  which  he  is  in  entire  igno- 
rance. Such  reckless  assertions  ought  to  render  him  respon- 
sible both  in  morals  and  law.  A  man  must  believe  the  truth 
of  what  he  says.  It  is,  in  law,  a  wilful  falsehood  for  a  man 
to  assert  of  his  own  knowledge  a  matter  of  which  he  has  no 
knowledge,  and  as  to  which  he  can,  therefore,  have  no  real 
belief.* 


1  Pulsford  V.  Richards,  17  Beav.  87; 
Redgrave  v.  Hurd,  20  Ch.  D.  13; 
Hough  V,  Richardson,  3  Story,  659; 
Smith  V.  Richards,  13  Pet.  26;  Ben- 
nett V,  Judson,  21  N.  Y.  238;  Marsh 
V.  Falker,  40  N.  Y.  562;  Allen  ».  Hart, 
72  111.  104;  Hunt  v,  Moore,  2  Pa. 
105;  Taymon  v,  Mitchell,  1  Md.  Ch. 
496;  Reese  v.  Wyman,  9  Ga.  439; 
Turnbull  v.  Gadsden,  2  Strob.  Eq.  14; 
Lewis  V,  McLemore,  10  Yerg.  206; 
Thompson  v.  Lee,  31  Ala.  292;  Os- 
wald V.  McGehee,  28  Miss.  340;  York 
V,  Gregg,  9  Tex.  85;  Joliffe  v.  Baker, 
11  Q.  B.  Div.  271;  Hill  on  Trustees, 
226  (4th  Am.  ed.);  Leake  on  Con- 
tracts, Ch.  VI.;  Lowe  v.  Trundle,  78 
Va.  65;  Weise  v.  Grove,  123  la.  585; 
Herman  v.  Foster,  185  111.  App.  97; 
Reynolds  v.  Evans,  123  Md.  372; 
Wann    v.    Trust    Co.,    120    Minn. 


498;  Hubbard  v,  Oliver,  173  Mich. 
337. 

« PolhiU  p.  Walter,  3  B.  &  Ad.  114; 
Bankhead  v.  Alloway,  6  Cold.  75; 
Barnes  v.  Union  Pac.  Ry.  Co.,  12 
U.  S.  App.  1;  27  U.  S.  App.  421; 
Wheeler  v.  Baars,  33  Fla.  696;  Hamlin 
t;.  Abell,  120  Mo.  188;  Robertson  v. 
Parks,  76  Md.  118;  North  Western 
Life  Ins.  Co.  v.  Montgomery,  116  Ga. 
799;  Leake  on  Contracts,  187. 

'  Hazard  v,  Irwin,  18  Pick.  95; 
Stone  V.  Denny,  4  Mete.  151 ;  Kerr  on 
Fraud  and  Mistake,  54.  See,  also, 
remarks  of  Watkins  Williams,  J.,  in 
Joliffe  ».  Baker,  11  Q.  B.  Div.  271, 
and  Florida  o.  Morrison,  44  Mo.  App. 
529;  Pate  v.  Blades,  163  N.  C.  272; 
Joplin  V,  Nunnelly,  67  Or.  566;  Grant 
V.  Huschke,  74  Wash.  257. 
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Again,  a  man  may  honestly  believe  that  what  he  asserts 
is  true,  when,  in  point  of  fact,  it  may  turn  out  to  be  other- 
wise. The  party  in  such  a  case  is  not  liable.  No  man  can 
be  held  responsible  for  a  misrepresentation  made  through 
an  honest  mistake.^  No  fraudulent  intention  can  be  im- 
puted in  such  a  case.*  If,  however,  he  afterwards  discovers 
the  imtruth,  he  must  not  allow  the  other  party  to  act  on  the 
belief  that  no  mistake  has  been  made.  To  do  so  would  be 
fraud.' 

It  is  to  be  observed,  moreover,  that  whether  a  man  has 
or  has  not  reasonable  grounds  for  beUeving  what  he  asserts, 
is  not  the  question.  The  true  criterion  is,  does  he  actually 
believe.  The  existence  or  non-existence  of  reasonable  grounds 
is  a  fact,  from  which  actual  belief  may  be  inferred  or  not, 
as  the  case  may  be;  and  the  unreasonableness  of  the  alleged 
belief  is  evidence  to  disprove  its  real  existence — ^nothing 
more.* 

This  was  the  language  used  in  Deny  v,  Peek,^  decided 
by  the  House  of  Lords  in  1889.  The  case  was  an  action  of 
deceit.  The  defendants  were  the  directors  of  a  tramway 
company,  and  had  issued  a  prospectus  in  which  it  was  stated 
that  the  company  had  a  right  to  use  steam  or  mechanical 


>  See  Fisher  v.  Mellen,  103  Mass. 
503;  Cabot  v.  Christie,  42  Vt.  126; 
Erie  City  Iron  Works  v.  Barber,  106 
Pa.  139;  Schramm  v.  Haupt,  38  Minn. 
379;  Kerr  on  Fraud  and  Mistake,  57. 
That  class  of  cases  must  be  put  out  of 
consideration,  in  which  the  mistake 
is  one  which  relates  to  the  substance 
of  the  contract.  Thus,  if  a  man  were 
to  sell  a  horse  under  the  honest  be- 
lief that  he  was  alive  at  the  time  of 
the  sale,  when,  in  point  of  fact,  it 
should  afterwards  turn  out  that  the 
horse  was  dead,  the  purchaser  would, 
of  course,  be  entitled  to  have  the  con- 
tract rescinded.  Peters  v.  Lohman, 
171  Mo.  App.  483;  First  Nat.  Bank 
p.  Bank,  97  Ark.  15;  Snyder  v.  Stem- 
moos,  151  Mo.  App.  156;  Wilde  v. 


Trust  Co.,  59  Or.  551;  Stolitzky  p. 
Linscheid,  134  N.  Y.  Supp.  805. 

'  Leake  on  Contracts,  248;  and  sec 
Boddy  V.  Henry,  113  Iowa,  462. 
See,  however,  Bankhead  v.  AUoway, 
6  Cold.  75. 

'  Rcynell  v.  Sprye,  1  DeG.,  M.  & 
G.  660;  Locwer  v.  Harris,  14  U.  S.  A. 
615;  Kerr  on  Fraud  and  Mistake, 
67. 

*  Derry  v.  Peek,  14  App.  Cas.  337; 
Angus  V,  Clifford,  [1891J  2  Ch.  449. 
See  Criswold  v.  Gebbie,  126  Pa.  353, 
and  the  remarks  of  Hare,  P.  J., 
quoted  in  the  opinion  of  the  Supreme 
Court  on  page  364.  See,  also, 
Glasier  v.  Rolls,  42  Ch.  D.  436,  and 
Lamberton  v.  Dunham,  165  Pa.  129. 

•  14  App.  Cas.  337. 
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motive-power  instead  of  horses.  As  a  matter  of  fact,  the 
incorporating  Act  only  provided  that  such  power  might  be 
used  with  the  consent  of  the  Board  of  Trade.  On  the  faith 
of  the  prospectus  the  plaintiff  took  shares.  The  board 
subsequently  refused  the  necessary  consent,  and  the  com- 
pany was  wound  up.  The  action  was  dismissed  by  the 
Judge  (Mr.  Justice  Sterling)  before  whom  the  cause  was 
first  heard.  His  ruling  was  reversed  by  the  Court  of  Appeal, 
and  the  judgment  of  that  tribimal  was,  in  turn,  reversed 
by  the  House  of  Lords.  The  case  has  been  much  criticised, 
and  led  to  the  passage  of  a  statute  by  which  the  rule  laid 
down  was  modified;*  but  the  ruling  of  the  House  of  Lords 
would  seem  to  be  based  upon  a  distinction  between  the  action 
of  deceit  (or  what  is  the  same  thing,  a  bill  in  equity  founded 
on  actual  fraud)  and  a  bill  for  the  rescission  of  a  contract, 
which  is  sound.  Moral  wrong  would  appear  to  be  necessary 
in  the  one  case,  but  not  in  the  other;  and  as  far  back  as  1850, 
the  same  line  of  thought  would  seem  to  have  been  indicated 
by  Chief  Justice  Gibson  in  Bokee  v.  Walker,*  where  he 
said:  "There  can  be  no  constructive  dolus  mahis;  for  where 
there  is  actual  fraud  there  is  no  room  for  construction  or 
legal  direction.  In  an  action  for  deceit,  the  jury  have  to 
deal  with  a  question  of  good  faith;  and  if  they  are  satisfied 
the  defendant  believed  his  own  story,  it  is  their  duty  to  find 
in  his  favor."  * 

But  again,  a  party  may  be  held  responsible,  even  for  an 
honest  mistake,  if  the  duty  of  knowing  the  truth  is  for  any 
reason  cast  upon  him.^  In  such  a  case,  mistake,  ignorance, 
or  forgetfulness  is  no  excuse.^ 

In  all  of  these  cases,  the  question  is  whether  a  fraudulent 


*  53  and  54  Vict.,  c.  64.  of  Harlan,  J.,  in  Lehigh  Zinc  &  Iron 

» 14  Pa.  142.  Co. ».  Bamford,  150  U.  S.  673;  Gemer 

'  See,  also,  Graham  v.  Hollinger,  46  v,  Mosher,  58  Neb.  135,  and  Wilson  p. 

Pa.  55,  and  Dilworth  v.  Bradner,  85  Carpenter,  91  Va.  183. 

Pa.  238.  » Burrowes  v.  Lock,  10  Ves.  470; 

*And   the  duty  of  knowing   the  Low  v.  Bouverie,  [1891]  3  Ch.  82; 

truth  may,   under  certain  circum-  Baboock  v.  Case,  61  Pa.  430;  Kevr  OD 

stances,  be  presumed.    See  language  Fraud  and  Mistake,  60. 
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intent  is  to  be  imputed  to  the  person  making  the  representa- 
tion. 

If  a  person  asserts  what  he  does  not  believe  to  be  true, 
fraud  is  presumed  in  law,  even  if  no  actual  fraud  was  in- 
tended.^ 

If  the  assertion  is  honestly  beUeved  to  be  true,  no  fraudu- 
lent intent  will  be  presumed. 

If  it  is  the  duty  of  the  party  to  know  the  truth,  a  misrepre- 
sentation will  be  presumed  to  be  fraudulent.^ 


^  A  person  who  makes  representa- 
tioDfl  of  material  facts,  assuming  or 
intending  to  convey  the  impression 
that  he  has  actual  knowledge  of  the 
existence  of  such  facts,  when  he  is 
conscious  that  he  has  no  such  knowl- 
edge, is  as  much  responsible  for  the 
injurious  consequences  of  such  rep- 
resentations, to  one  who  believes  and 
acts  upon  them,  as  if  he  had  actual 
knowledge  of  their  falsity.  Har- 
lan, J.,  in  Lehigh  Zinc  &  Iron  Co.  v. 
Bamford,  150  U.  S.  666,  673. 

*  See  Bigelow  on  Fraud,  56  ei  seq.; 
Cahill  V,  Applegarth,  98  Md.  493; 
The  following  extracts  from  the 
opinion  of  Lord  Chancellor  Her- 
schell  in  Deny  v.  Peek,  14  App.  Cas. 
359,  may  be  useful: 

''I  think  it  important''  (said  the 
Lord  Chancellor)  "that  it  should  be 
borne  in  mind  that  such  an  action 
(deceit)  differs  essentially  from  one 
brought  to  obtain  rescission  of  a  con- 
tract on  the  ground  of  misrepresenta- 
tion of  a  material  fact.  The  princi- 
ples which  govern  the  two  actions 
differ  widely.  Where  rescission  is 
claimed,  it  is  only  necessary  to  prove 
that  there  was  misrepresentation; 
then,  however  honestly  it  may  have 
been  made,  however  free  from  blame 
the  person  who  made  it,  the  contract 
having  been  obtained  by  misrep- 
resentation cannot  stand.  In  an  ac- 
tion of  deceit,  on  the  contrary,  it  is 
not  enough  to  establish  misrepresen- 


tation alone;  it  is  conceded  on  all 
hands  that  something  more  must  be 
proved  to  cast  liability  upon  the  de- 
fendant, though  it  has  been  a  matter 
of  controversy  what  additional  ele- 
ments are  requisite.'' 

Again,  p.  374,  Lord  Herschell  said: 
"I  think  the  authorities  establish  the 
following  propositions:  First;  In  or- 
der to  sustain  an  action  of  deceit, 
there  must  be  proof  of  fraud,  and 
nothing  short  of  that  will  suffice. 
Secondly;  Fraud  is  proved  when  it 
is  shewn  that  a  false  representation 
has  been   made   (1)   knowingly,   or 

(2)  without  belief  in  its  truth,  or 

(3)  recklessly,  careless  whether  it  be 
true  or  false.  Although  I  have  treated 
the  second  and  third  as  distinct  cases, 
I  think  the  third  is  but  an  instance  of 
the  second,  for  one  who  makes  a 
statement  under  such  circumstances 
can  have  no  real  belief  in  the  truth  of 
what  he  states.  To  prevent  a  false 
statement  being  fraudulent,  there 
must,  I  think,  always  be  an  honest 
beUef  in  its  truth.  And  this  proba- 
bly covers  the  whole  ground,  for  one 
who  knowingly  alleges  that  which  is 
false  has  obviously  no  such  honest 
belief.  Thirdly;  If  fraud  be  proved, 
the  motive  of  the  person  guilty  of  it 
is  immaterial.  It  matters  not  that 
there  was  no  intent  to  cheat  or  injure 
the  person  to  whom  the  statement 
was  made." 
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Moreover,  it  must  be  remembered  that  a  contract  may  be 
rescinded  on  the  ground  of  mutual  mistake  induced  by  rep- 
resentations honestly  made,  although  the  fact  that  the 
party  making  the  representations  believed  them  to  be  true 
might  preclude  a  recovery  in  an  action  of  deceit.^ 


216.  Representation  must  be  relied  on. 

The  third  requisite  necessary  to  render  a  misrepresenta- 
tion fraudulent,  is  that  it  must  be  reasonably  relied  on  by 
the  other  party,  and  this  obviously  includes  two  subdivisions; 
first,  the  party  must  have  a  righty  as  a  reasonable  being,  to 
rely  upon  the  representation;  and,  second,  he  must,  in 
point  of  fact,  so  rely  upon  it.*  No  man,  for  example,  would 
be  heard  to  complain  of  a  representation  so  wildly  extrava- 
gant and  so  palpably  absurd  and  false  that  no  reasonable 
human  being  could  possibly  be  deceived  thereby; '  and  the 
same  rule  has,  with  justice,  been  applied  to  statements 
of  a  vague  and  uncertain  character.^  Nor  could  a  contract 
be  rescinded  for  a  misrepresentation,  if  its  falsity  were 
known  to  the  party  to  whom  it  was  made. 

If  the  party  to  whom  the  representation  is  made  resorts 
to  inquiries  on  his  own  account,  and  shows  by  his  conduct 
that  he  relies  upon  them,  he  cannot  complain  of  a  misrep- 
resentation.^   A  fortiori,  if  he  was  actually  aware  of  the 


^See  the  remarks  of  Lord  Chan- 
cellor Herschell  quoted  in  the  pre- 
ceding note.  See,  also,  Blygh  v, 
Samson,  137  Pa.  376. 

'  Garrison  v,  Technic.  Electrical 
Works,  59  N.  J.  Eq.  440;  Youle  v, 
Fosha,  76  Kan.  20;  Maxon  v,  Nors- 
wing,  166  Cal.  509;  Austin  Powder 
Co.  t^.  Crouch,  175  111.  App.  494;  Rey- 
nolds t^.  Evans,  123  Md.  365;  Mcland 
V.  Youngberg,  124  Minn.  446;  Birch 
Tree  Bank  v,  Dowler,  167  Mo.  App. 
373;  Devlin  v.  Moore,  64  Or.  460; 
Jordan  v.  Walker,  115  Va.  117;  Pal- 
mer V.  Shields,  71  Wash.  463. 

*  See  opinion  of  Shipley,  J.,  in  Irv- 
ing V,   Thomas,    18   Mc.  418,  424, 


and  Trammel]  v,  Ashworth,  99  Va. 
646. 

*  Halls  V,  Thompson,  1  Sm.  &  M. 
443;  Savage  v,  Jackson,  19  Ga.  305. 
But  he  has  a  right  to  rely  upon  a 
positive  statement  of  fact.  Perry  o. 
Rogers,  62  Neb.  898. 

6  Attwood  p.  Small,  6  CI.  &  Fin. 
232,  236;  Jennings  v.  Broughton,  17 
Beav.  234;  5  DeG.,  M.  &  0.  126, 
136;  Clark  v.  Everhart,  63  Pa.  347. 
See,  also,  Tindall  v.  Harkinson,  19 
Ga.  448;  Bell  v,  Henderson,  6  How. 
(Miss.)  311;  Glasscock  v.  Minor,  11 
Mo.  655;  Yeatcs  v.  Pryor,  11  Ark.  58; 
Pratt  0.  Philbrook,  33  Me.  17;  Wimer 
V,  Smith,  22  Greg.  469;  Buxton  v. 
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true  state  of  the  case — ^for  then  he  was  not  deceived.^  And 
a  man  is  bound  to  make  use  of  the  means  of  information.' 
But  if  the  parties  do  not  deal  upon  equal  terms  (as  if  one 
has  better  means  of  knowledge  than  the  other),  or  if  any 
artifice  is  used  for  the  piurpose  of  preventing  inquiry,  or 
if  they  deal  on  the  basis  of  trust  and  confidence,  the  trans- 
action will  be  fraudulent.' 

216.  Representation  must  be  material;  dolus  dans  locum 
contractui 
The  last  requisite  to  a  fraudulent  representation  is  that 
it  must  furnish  a  substantial  inducement  to  the  contract; 
in  other  words,  it  must  be  material.  In  the  language  of 
the  civil  law,  it  must  be  dolus  dans  locum  contraciuu  The 
test  is  whether  the  party  would  have  entered  into  the  con- 
tract if  the  fraudulent  representation  had  not  been  made.^ 


Jones,  120  Mich.  522;  West  End  Co. 
V.  Claiborne,  97  Va.  734;  Garrison 
V,  Technic.  Elec.  Works,  59  N.  J.  Eq. 
440.  See  Redgrave  t;.  Hurd,  20  Ch. 
D.  13,  for  an  examination  of  this 
question  and  for  an  explanation  of 
Attwood  V.  Small. 

^  Hough  V.  Richardson,  3  Story, 
659;  Veasey  t^.  Doton,  3  Allen,  380; 
Kerr  on  Fraud  and  Mistake,  75  el  8eq. 
See,  also,  Winter's  Appeal,  61  Pa. 
307,  and  Parker  v.  Hayes,  39  N.  J. 
Eq.  469;  Van  Cleve  v.  Radford,  149 
Mich.  106;  Maxon  v,  Norswing,  166 
Cal.  509. 

"Wright  V.  GuUy,  28  Ind.  475; 
Martin  v.  Harwell,  115  Ga.  156;  Clark 
V.  Everhart,  63  Pa.  347;  Brown  v. 
Leach,  107  Mass.  364;  Hines  v.  Royce, 
127  Mo.  App.  718;  Power  v.  Turner, 
37  Mont.  521. 

*See  Mead  v.  Bunn,  32  N.  Y. 
275;  Gammill  v,  Johnson,  47  Ark. 
335;  Edeknao  v,  Latshaw,  180  Pa. 
424;  Ray  v.  Baker,  165  Ind.  74; 
Rohrof  V.  Schulte,  154  Ind.  183; 
Clinkenbeard   v.    Weatherman,    157 


Mo.  105;  Dean  t;.  Ross,  178  Mass.  397; 
Watson  V.  Brown,  113  Iowa,  308; 
Hunt  V,  Barker,  22  R.  I.  18;  McGhee 
V.  Bell,  170  Mo.  121;  David  v.  Moore, 
46  Oreg.  148;  Howell  v,  Wyatt,  168 
111.  App.  651;  Rodee  t^.  Seaman,  33 
S.  D.  184;  O'Danid  v.  Streeby,  77 
Wash.  414;  Baker  v.  Becker,  153  Wis. 
369. 

^Pulsford  V,  Richards,  17  Beav. 
87,  96;  Amison  t^.  Smith,  41  Ch.  D. 
348;  Morris  Canal  Co.  v,  E^mett,  9 
Paige  Ch.  168;  Levick  v,  Brotherline, 
74  Pa.  157;  Masterton  o.  Beers,  6 
Robertson,  368;  1  Sweeney,  406 
Bryan  v.  Hitchcock,  43  Miss.  531 
Klopenstein  v,  Mulcahy,  4  Nev.  296 
Daniel  v.  Mitchell,  1  Story,  172;  Per- 
cival  V.  Harger,  40  la.  286;  Morris  v, 
Posner,  111  Iowa,  335;  2  Parsons  on 
Contracts,  769;  Kerr  on  Fraud  and 
Mistake,  73,  74;  Turner  t^.  Keel,  165 
111.  App.  288;  Wann  ».  Trust  Co., 
120  Minn.  493;  Williamson  v.  Harris, 
167  Mo.  App.  352;  White  Co.  v.  BuP 
k)ck,  161  N.  C.  1. 
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But  trifling  and  immaterial  misrepresentations  will  not 
induce  a  court  of  equity  to  interfere.^  Thus,  in  a  case  in 
Iowa  representations  were  made  in  reference  to  a  patent 
right,  which  was  the  subject  of  a  sale,  in  a  certain  particular. 
It  turned  out  that  the  representation  was  untrue,  but  that 
the  value  of  the  invention  was  not,  on  that  account,  mate- 
rially affected;  and  there  was  no  evidence  that  the  purchaser 
was  influenced  thereby.  It  was  held  that  the  purchaser 
was  not  entitled  to  have  the  contract  set  aside.  ^ 

217.  Party  deceived  must  be  injured;  representations  by 
agents. 

The  definition  of  actual  fraud  already  given  is,  that  it 
is  an  artifice  by  which  a  person  is  deceived  to  his  disadvan- 
tage. The  emphasis  upon  the  last  word  in  the  definition 
indicates  that  one  other  element  of  fraudulent  misrepresenta- 
tion yet  remains  to  be  noticed,  viz.,  that  the  party  complain- 
ing must  have  been  injured  thereby.'  Fraud  without 
damage  is  no  ground  for  relief  at  law  or  in  equity.^  But 
any  damage,  however  small,  will  be  enough  to  set  the  court 
in  motion.* 

It  must  be  remembered,  in  considering  all  the  rules  in 
regard  to  misrepresentation,  that,  although  a  misrepresenta- 
tion is  usually  by  words,  it  is  not  always  so,  and  that  deceit 
by  acts  will  be  an  equally  good  ground  for  relief.*  And  it 
must  also  be  remembered  that  the  rules  above  discussed 


^See  Geddes  v,  PenoingtoQ,  5 
Dow.  159;  Winston  v,  Gwathmey,  8 
B.  Mon.  19;  Garrison  v,  Teohnic. 
Elec.  Works,  59  N.  J.  Eq.  440;  Perry 
on  Trusts,  §  174. 

'Percival  v,  Harger,  40  la. 
286. 

*  See  Wells  v.  Waterhouse,  22  Me. 
131;  Branham  v,  Reoord,  42  Ind. 
181;  Rogers  v.  Higgins,  57  111.  244; 
Lindsey  v.  Lindsey,  34  Miss.  432; 
Taylor  ».  Guest,  58  N.  Y.  262;  Savoie 
V.  Meyers,  40  La.  677;  Bigelow  on 
Fraud,  85;  Provident  Trust  Qo.  v. 


Mcintosh,  68  Kan.  452;  Winkler  v. 
Jerrue,  20  Gal.  A.  559;  Reynolds  v. 
Evans,  123  Md.  367. 

*  Clarke  v.  White,  12  Pet.  178;  Ab- 
bey V,  Dewey,  25  Pa.  413;  Marr's 
Appeal,  78  Pa.  69;  Kerr  on  Fraud 
and  Mistake,  94.  But  see  Brett  v. 
Cooney,  75  Conn.  338. 

» Smith  V.  Kay,  7  H.  L.  Gas.  750, 
775. 

'  Grawshay  v.  Thompson,  4  M.  & 
G.  387.  See  McGall  t^.  Davis,  56  Pa. 
435;  Kerr  on  Injunctions,  474;  Toll^ 
V.  Poteet,  62  W.  Va.  231. 
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are  not  to  be  rigidly  adhered  to,  where  to  do  so  would  be 
to  allow  fraud  to  go  unpunished.  Equity,  as  already  stated, 
will  redress  fraud  in  whatever  shape  it  may  appear,  and 
any  misrepresentation  amounting,  in  the  eyes  of  a  chancellor, 
to  a  fraud  will  induce  the  court  to  act.^ 

If  false  and  fraudulent  representations  are  made  by  an 
agent,  the  principal,  although  he  be  innocent  of  the  fraud, 
cannot  derive  any  benefit  from  the  transaction  founded  on 
such  misrepresentation.^  He  must  either  repudiate  the 
whole  transaction,  or,  if  he  adopts  it,  he  must  be  answerable 
for  his  agent's  conduct; '  for  where  once  a  fraud  has  been 
committed  not  only  is  the  person  who  committed  the  fraud 
precluded  from  deriving  any  benefit  from  it,  but  every 
innocent  person  is  so  likewise,  unless  he  has  innocently 
acquired  a  subsequent  interest.^  And,  on  the  other  hand,  I 
under  some  circumstances  a  party  who  has  been  induced 
to  enter  into  an  agreement  by  the  misrepresentations  of 
an  agent,  is  entitled  to  have  the  contract  rescinded.  Thus,  , 
where  subscriptions  to  the  capital  stock  of  a  company  have 
been  induced  by  the  fraudulent  representations  or  state- 
ments of  an  agent  appointed  to  obtain  subscriptions,  they 
may  be  avoided  by  the  subscribers.*^ 


218.  Trustees  ex 

Before  leaving  the  subject  of  fraud  which  arises  from  facts 
and  circumstances  of  imposition,  notice  must  be  taken  of 


^See  Eudkamp  v,  Hidding,  31 
Wis.  503. 

'  See  remarks  of  Lord  Westbury  in 
New  Brunswick  Railway  Go.  v.  Cony- 
beare,  9  H.  L.  Gas.  726,  and  by  Lord 
Granworth,  9  H.  L.  Gas.  739;  and  of 
Lord  Kingsdown  in  Bristow  v.  Whit- 
more,  9  H.  L.  Gas.  418.  See,  also, 
Mundorf!  v.  Wickersham,  63  Pa.  89; 
McyerhofiF  v,  Daniels,  173  Pa.  555; 
Elwell  V,  Ghamberlin,  31  N.  Y.  611; 
Goncord  Bank  v,  Gregg,  14  N.  H. 
331;  Kerr  on  Fraud  and  Mistake, 
111;  Providence  Go.  v,  Fessler,  145 
Iowa,  74;  Reitman  v,  Fiorilio,  76  N.  J. 


L.  816;  Mutual  Ins.  Go.  v,  Seidel,  52 
Tex.  Giv.  App.  278;  Sbepard  v. 
Pabst,  149  Wis.  35. 

*  See  Fitzsimmons  v,  Joslin,  21  Vt. 
129.  The  case  of  Gomfoot  v.  Fowke, 
6  Mees.  &  Wels.  358,  can  scarcely 
now  be  considered  law.  See  Knappen 
&.  Freeman,  47  Minn.  491. 

*  Scholefield  p,  Templer,  Johns.  Gh. 
155;  Hartopp  v.  Hartopp,  21  Beav. 
259. 

'  Grossman  t^.  Penrose  Ferry  Bridge 
Go.,  26  Pa.  69.  See,  also,  Gustar  v, 
Titusville  Gas  and  Water  Go.,  63  Pa. 
385. 
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a  class  of  cases  in  which  the  effect  of  the  fraud  has  been 
held  to  be  to  create  a  trust — ^the  party  conunitting  the  fraud 
being  termed  a  trustee  ex  maleficio;  ^  and  such  a  trust  will 
arise  in  spite  of  the  Statute  of  Frauds^  or^  to  speak  more 
correctly,  the  Statute  will  not  be  held  to  apply  to  cases  of 
that  description. 

It  has  been  already  said,  in  discussing  the  nature  of  re- 
sulting trusts,^  that  where  no  money  is  advanced  by  the 
beneficial  owner,  and  there  is  nothing  more  in  the  transac- 
tion than  is  impUed  from  the  violation  of  a  parol  agreement, 
equity  will  not  decree  the  purchaser  to  be  a  trustee.'  This 
is  true  where  there  is  no  fraud;  but  not  where  there  is  fraud. ^ 
In  the  latter  case,  a  constructive  trust  will  arise  in  favor  of 
the  party  to  whom  the  parol  promise  has  been  made.  Thus, 
in  Cook  V.  Cook,^  J.'s  land  being  about  to  be  sold  by  the 
sheriff,  he  asked  P.  to  buy  it  for  him.  P.  agreed  to  do  so, 
and  informed  other  bidders  at  the  sale  of  the  arrangement, 
and  thereby  induced  them  to  desist  from  bidding.  It  was 
held  that  he  took  the  property  as  trustee  for  J.®  So,  also, 
where  a  testator  devised  real  estate  to  his  daughter  by  her 
persuasion  and  under  her  promise  that  on  her  death  one- 
half  of  it  should  pass  to  the  children  of  her  sister,  it  was 
held  that  a  trust  ex  maleficio  arose.^    Other  instances  of  the 

^  See    ante,    §  91;    Wingerter    t).  Christ's  Appeal,  66  Pa.  237;  Thom- 

Wingerter,    71   Cal.    105;   Piper   o.  son's  Lessee  v.  White,  1  Dall.  447; 

Hoard,    107    N.    Y.    73;   Angle   v,  Wolford  v.  Hemngton,  74  Pa.  311; 

Chicago,    St.  Paul,  etc.,  Ry.,    151  Phillips  v.  Hardenberg,  181  Mo.  463; 

U.  S.  1-26;  Lockhart  v,  Leeds,  195  Dickson  v.  Stewart,  71   Neb.  424. 

U.  S.  436.  But  it  seems  that  this  rule  will  apply 

*  AntCf  §80.  See,  also,  Kistler's  to  those  cases  only  in  which  the  party 
Appeal,  73  Pa.  398.  who  relies  upon  the  verbal  promise 

*  Barry  v.  Hill,  166  Pa.  344;  has  an  interest  in  the  land  (and  a 
Braun  v.  First  German  E.  L.  Church,  mere  initiate  right  of  curtesy  in  the 
198  Pa.  157;  Oden  v.  Lockwood,  136  promisee  is  not  sufficient.  Lancaster 
Ala.  514.  Trust  Co.  v.  Long,  220  Pa.  499).   See 

^  See  I^eahey  V.  Witte,  123  Mo.  207,  Wolford  v.  Herrington,  86  Pa.  39, 
for  a  close  case.  overruling  the  dicta  in  Wolford  v. 

*  69  Pa.  443.  Herrington,  supra, 

*Sec,  also,  Brown  v.  Dysinger,  1  ^Church  v,  Ruland,  64  Pa.  443; 

Rawle,  408;  Seylar  v.  Carson,  69  Pa.  Amherst  Coll.  v.  Ritch,  151 N.  Y.  282; 

81;  Boynton  t;.  Housler,  73  Pa.  453;  Ahrens  v,  Jones,  169  N.  Y.  555;  Stone 

Be^le  V,  Wentz,  55  Pa.  369;  See-  t^.  Manning,  103  Tenn.  232;  Campbdl 


CH.  n.] 


FBATTD. 


369 


rule  may  be  found  in  the  notes.  ^  The  ground  of  these  de- 
cisions is  that  the  Statute  of  Frauds  is  not  to  be  used  as 
a  shelter  for  fraud ; '  and  that  where  a  party  has  by  his 
promise  to  buy  or  hold  or  dispose  of  real  estate  for  the  bene- 
fit of  another  induced  action  or  forbearance  by  reliance 
upon  such  promise^  it  would  be  a  fraud  that  the  promise 
should  not  be  enforced ; '  and  that  the  method  of  enforce- 
ment will  be  through  the  machinery  of  a  trust.  The  prom- 
ise must  be  made  before  or  at  the  time  the  legal  title  is  ac- 
quired by  the  promisor.* 


9.  Moore,  124  Ala.  236;  Ransdell 
V,  Moore,  153  Ind.  393;  SmuUin  v. 
Wharton,  73  Neb.  667;  Blick  v. 
Gockins,  234  Pa.  261;  Belknap  v, 
TiUotson,  82  N.  J.  Eq.  271;  White- 
houfle  V,  Bolster,  95  Me.  458. 

^Squlrefl's  Appeal,  70  Pa.  266; 
Gruhn  v,  Richardson,  128  111.  178; 
Broder  v.  Conklin,  77  Cal.  330;  Man- 
ning V.  Pippen,  86  Ala.  357;  Kent 
V.  Dean,  128  Ala.  600;  Bucking- 
ham V.  Clark,  61  Conn.  204;  Rollins 
V.  Mitchell,  52  Minn.  41;  RozeU  v, 
Vansyckle,  11  Wash.  79;  Cutler  v. 
Baboock,  81  Wis.  195;  Goodwin 
0.  McMinn,  193  Pa.  646;  Gregory 
9.  Bowlsby,  126  la.  588;  Aldrich  v, 
Hassinger,  13  Hawaii,  138;  Newis 
9.  Topfer,  121  la.  433;  Parker  o. 
Catron,  120  Ky.  145;  Harrison  v. 
Craven,  188  Mo.  590;  Barker  v,  Mon- 
tana Gold  Mining  Co.,  35  Mont.  351; 


Russell  V,  Wade,  146  N.  C.  116;  Mc- 
Donald V.  Tyner,  84  Ark.  189;  Hilt  v. 
Simpson,   230  111.   170;  Gemmel  v. 
Fletcher,  76  Kan.  577;  Coyne  v.  Su- 
preme Conclave,  106  Md.  54;  Virginia 
Coal  Co.  V.  Lambert,  107  Va.  368 
Luther    v.    Luther,    226    Pa.    144 
Fournier  v.  Insurance  Co.,  74  Wash 
175;  Logan  v,  Aabel,  90  Neb.  754 
Ashby  V.  Yetter,  79  N.  J.  Eq.  196 
Orr  V.  Investment  Co.,  65   Wash. 
281. 

« See  Haigh  v,  Kaye,  L.  R.  7  Ch. 
469. 

•Giffen  v.  Taylor,  139  Ind.  573. 
But  Peterson  v,  Boswell,  137  Ind.  211, 
would  not  seem  to  be  in  accord  with 
this  rule.  Davis  ».  Kerr,  141  N.  C.  11 ; 
Hoover  v.  Strohm,  44  Pa.  Sup.  177. 

*  McDonald  v,  McAndrew,  40  Pa. 
Sup.  146;  Tumey  t;.  McKown,  242 
Pa.  566. 
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SECTION  II 

FRAUD  ARISING  FROM  THE  INTRINSIC  NATURE  OF  THE  TRANS- 
ACTION 


219.  Contracts   void   by   reason   of 

their   terms;   inadequacy   of 
consideration. 

220.  Bargains  by  reversioners  and  ex- 

pectant heirs. 

221.  Change  of  the  law  in  England. 

222.  Usurious  contracts. 

223.  Gambling  contracts. 

224.  Contracts   void   by   reason   of 


their  subject-matter;  ex  turpi 
iiitiaA  rum  oritur  actio. 

225.  Gifts  in  restraint  of  marriage; 

rule  of  the  Roman  Law. 

226.  Conditions  in  general  restraint 

of  marriage. 

227.  Conditions  in  partial  restraint. 

228.  Contracts  ih  restraint  of  trade. 

229.  Sales  of  public  offices. 


219.  Contracts  void  by  reason  of  their  tenns;  inadequacy 
of  consideration. 

The  second  of  the  classes  into  which  frauds  were  divided 
in  Chesterfield  v.  Janssen,  embraces  those  cases  in  which 
fraud  is  presumed  to  arise  from  the  intrinsic  nature  and 
subject-matter  of  the  transaction  itself,  without  any  viola- 
tion of  fiduciary  relations. 

A  transaction  may  be  inherently  fraudulent, — that  is  to 
say,  its  fraudulent  character  may  be  inferred  from  its  very 
nature — for  one  of  two  reasons,  either,  first,  because  of 
its  terms;  or  second,  because  of  its  subject-maMer^ 

And  first,  a  contract  may  be  inherently  fraudulent  from 
its  very  terms.  Of  contracts  of  this  kind,  instances  will  be 
found  in  those  cases  in  which  inadequacy  of  consideration 
sometimes  justifies  a  rescission. 

Ordinarily,  inadequacy  of  consideration  will  be  insufficient 
to  set  a  bargain  aside,  or  to  justify  a  refusal  to  enforce  its 
specific  performance.^     Where,  however,  the  inadequacy 

^  It  will  be  observed  that  many  of      fraud    (see    1    Story's   Eq,   Jurisp., 


the  contracts  which  are  discussed  in 
this  section  are  of  an  iUegalf  rather 
than  of  a  strictly  fraudulent  nature. 
The  relief,  however,  which  equity 
affords  in  such  cases  is  usually  con- 
sidered as  falling  under  the  head  of 


Chap.   VII.),  and  is,   therefore,  so 
treated  in  the  present  work. 

*  Harrison  v.  Guest,  6  DeG.,  M.  & 
G.  424;  8  H.  L.  Gas.  481;  Erwin  v. 
Parham,  12  How.  197;  Slater  v. 
Maxwell,   6   Wall.   273;   Osgood   v. 
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is  so  great  as  to  ''shock  the  conscience"  (which  is  the  phrase 
usually  employed),  the  contract  may  be  rescinded.  Cases, 
indeed,  very  rarely  occur  in  which  inadequacy  of  considera- 
tion exists  alone  as  a  ground  for  rescission ;  for  it  is  but  seldom 
that  a  man  would  make  a  bargain  of  such  a  character,  un- 
less he  were  deceived  by  actual  fraud,  or  were  deficient  in 
intellect,  or  were  subject  to  undue  influence,  all  of  which 
circumstances  would  of  themselves  call  for  equitable  inter- 
position.^ A  case,  therefore,  of  fraud  from  inadequacy  of 
consideration,  piu*e  and  simple,  and  unmixed  with  any 
other  kind  of  fraud,  is  of  very  rare  occurrence.  Neverthe- 
less, the  rule  must  be  considered  as  well  settled,  although 
rather  by  dicta  than  by  decisions,  that  a  transaction  will 
be  set  aside  if  there  is  ''an  inequality  so  strong,  gross,  and 
manifest,  that  it  must  be  impossible  to  state  it  to  a  man 
of  common  sense  without  producing  an  exclamation  at 
the  inequality  of  it."  * 


Franklin,  2  Johns.  Ch.  1,  23;  David- 
son V,  Little,  22  Pa.  245;  Cum- 
mings's  Appeal,  67  Pa.  404;  Bedel 
V,  Loomis,  11  N.  H.  9;  Park  v,  John- 
son, 4  AUen,  259;  Lee  o.  Kerby,  104 
Mass.  420,  428;  Hemingway  v.  Cole- 
man, 49  Conn.  390;  Se}rmour  v,  De- 
lancy,  3  Cow.  445;  Wintermute  t;. 
Snyder,  3  N.  J.  Eq.  489;  Weber  v, 
Weitling,  17  N.  J.  Eq.  441;  Shepherd 
0.  Bevin,  9  Gill,  32;  Cribbins  v.  Mark- 
wood,  13  Gratt.  495;  Banner  v, 
Roflser,  96  Va.  238;  Bresee  v.  Brad- 
fiekl,  99  Va.  331;  Butler  v,  Haskell,  4 
DesB.  651;  White  v.  Flora,  2  Tenn. 
426;  January  v,  Martin,  1  Bibb,  586; 
Steele  v,  Worthington,  2  Ohio,  182; 
Warner  9.  Daniels,  Wood  &  Min.  92; 
Wood  V,  Craft,  85  Ala.  260;  Cooper  v. 
RaUy,  90  Wis.  427;  1  Sug.  V.  &  P. 
419  (8th  Am.  ed.);  Zempel  v.  Hughes, 
235  111.  424. 

^See  Haygarth  v.  Wearing,  L.  R. 
12  Eq.  320;  Grindrod  v.  Wolf,  38  Kan. 
292;  Sarver  v,  Sarver,  230  Pa.  60. 

*  Per  Lord  Thurlow  in  Gwynne  v. 


Heaton,  1  Bro.  Ch.  9.  See,  also, 
James  0.  Morgan,  1  Lev.  Ill  (the 
horseshoe  case) ;  Summers  v,  Griffiths, 
35  Beav.  27;  Byers  v.  Surget,  19  How. 
303;  Eyre  v.  Potter,  15  How.  60;  Os- 
good V,  Franklin,  2  Johns.  Ch.  1;  Gif- 
ford  If.  Thorn,  9  N.  J.  Eq.  702; 
Hodgson  V,  Farrell,  15  N.  J.  Eq.  88; 
Morriso  v,  Philliber,  30  Mo.  145; 
Mitchell  V.  Jones,  50  Mo.  438;  Ma- 
coupin Co.  V.  People,  58  IlL  191 ;  Mad- 
ison Co.  V.  People,  58  111.  456;  Weist 
V.  Garman,  3  Del.  Ch.  422;  Butler  v. 
Haskell,  4  Dess.  651;  Hamet  v,  Dun- 
dass,  4  Pa.  178;  Davidson  v.  Little, 
22  Pa.  245;  Sime  t^.  Norris,  8  Phila.  R. 
84  (disapproved  in  Boyce  v,  Fisk,  110 
Cal.  107);  Coffee  t^.  Ruffin,  4  Cold. 
507;  Tally  v.  Smith,  1  Cold.  290; 
Stephens  v,  Ozboume,  107  Tenn.  572; 
Kelly  V.  McGuire,  15  Ark.  555;  Case 
V.  Case,  26  Mich.  484;  Dunn  v.  Cham- 
bers, 4  Barb.  376;  Taylor  v,  Atwood, 
47  Conn.  498;  Brown  v.  Hall,  14  R.  I. 
249;  Howard  v.  Howard,  87  Ky.  616; 
Galbraith  v.  McLaughlin,  91  Iowa, 
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The  relief;  however^  in  such  cases  is  granted  (it  is  said) 
not  on  the  ground  of  inadequacy  of  consideration,  but  bn 
the  ground  of  fraud  as  evidenced  thereby.* 

While  chancery  might  hesitate  to  interfere  solely  on  the 
ground  of  inadequacy  of  price,  yet  courts  of  equity  are  not 
slow  to  seize  upon  other  circumstances  impeaching  the 
fairness  of  the  transaction  where  gross  inadequacy  exists.^ 

Equity,  moreover,  will  sometimes  refuse  to  enforce  the 
specific  performance  of  a  contract,  where  the  consideration 
is  grossly  inadequate,  although  it  might  not  interfere  to 
rescind  the  contract  if  executed.'  Immense  disproportion 
between  value  and  cost  shocks  the  conscience  of  a  chancellor 
and  forbids  the  supporting  action  of  a  court  of  equity.* 

220.  Bargains  by  reversioners  and  expectant  heirs. 

There  was,  however,  until  recently,  an  important  class  of 
cases  in  which  inadequacy  of  consideration  had  been  held 
sufficient  to  set  the  contract  aside,  although  not  amounting 
to  that  gross  and  shocking  inequality  mentioned  above. 

These  were  cases  of  sales  of  their  interests  by  heirs  and 
reversioners.*  The  law  upon  the  subject  was  altered  by 
Statute  of  31  and  32  Vict.,  c.  4;  but  as  the  former  English 
doctrines  have  been  considered  and  adopted  in  several 


309;  Garrett  v,  Kansas  City  Goal 
Mining  Co.,  113  Mo.  330;  German 
Corporation  v.  Aid  Society,  172  Mich. 
659. 

^  Kerr  on  Fraud  and  Mistake,  187. 
See,  also,  Bigelow  on  Fraud,  137; 
Coflfey  V.  Sullivan,  63  N.  J.  Eq.  296; 
Jones  V,  Degge,  S4  Va.  685;  St.  Louis 
Ry.  Co.  V.  Phillips,  27  U.  S.  App. 
643. 

"Schroeder  v.  Young,  161  U.  S. 
334;  and  see  p.  338,  where  Mr.  Jus- 
tice Brown  rehearses  a  number  of 
circumstances  which  ordinarily  will 
justify  such  action  by  the  court, 
and  where  the  authorities  are  re- 
viewed. See,  aiao,  Wenegar  v,  Bol- 
lenbach,  180  111.  222. 


'See  Graham  v.  Pancoast,  30  Pa. 
97;  Osgood  v.  Franklin,  2  Johns.  Ch. 
1;  Eastman  v.  Palmer,  46  N.  H.  464; 
though  see  Powers  v.  Mayo,  97  Mass. 
180;  and  O'Brien  v.  Boland,  166 
Mass.  481.  See,  also,  post,  §  374,  and 
cases  there  cited. 

^Randolph  v.  Quidnick  Co.,  135 
U.  S.  469. 

» See  Webster  v.  Cook,  L.  R.  2  Ch. 
546,  and  James  v,  Kerr,  40  Ch.  D. 
449.  Though  in  some  cases  it  has 
been  held  that  the  rule  stated  in  the 
text  does  not  apply  to  reversioners. 
Cribbins  v,  Markwood,  13  Gratt.  495. 
See  Nevill  v.  Snelling,  43  L.  T.  Rep. 
(n.  s.)  244. 
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decisions  in  this  country,  it  will  be  proper  to  notice  them. 
Heirs  and  reversioners  were  supposed  in  the  eye  of  the  law 
to  be  so  liable  to  imposition,  and  to  be  so  exposed  to  chances 
of  being  induced  to  make  hard  and  unfair  agreements 
touching  the  disposition  of  their  expectant  interests,  that 
it  has  been  deemed  a  matter  of  pohcy  to  lay  it  down  as  a 
general  rule,  that  he  who  deals  with  them  has  cast  upon 
him  the  burden  of  showing  that  the  purchase  was  a  fair 
one,  and  the  price  paid  a  reasonable  sum,  and  of  the  full 
value.* 

Heirs  and  reversioners  are  very  often  driven  by  great 
distress  to  make  these  bargains,  and  those  who  deal  with 
them  are  prone  to  take  an  inequitable  advantage  of  their 
condition,  and  the  parties  do  not  stand  upon  equal  terms. 
It  has,  therefore,  been  found  necessary  to  lay  down  the 
rule,  that  in  all  these  transactions  distress  and  consequent 
inequality  will  be  presiuned  to  exist,  and  the  oniis  of 
proving  that  the  price  is  an  adequate  one  is  thrown  on 
the  purchaser.^ 

Indeed,  in  some  cases,  the  Court  of  Chancery  in  England 
has  extended  its  protection  to  expectant  heirs  to  a  degree 
which  almost  incapacitated  them  from  binding  themselves 


»  McClure  v,  Raben,  133  Ind.  507; 
Ghambers  v.  Chambers,  139  Ind.  Ill; 
Wright  V.  Wright,  51  N.  J.  Eq.  475. 

2  Shelly  V,  Nash,  3  Maddocks,  235; 
Earl  of  Aylesford  v.  Morris,  L.  R.  8 
Gh.  490;  O'Rorke  v.  Bolingbroke,  2 
App.  Gas.  814-834  (where  the  rule  as 
to  the  onus  probandi  was  recognized, 
although  it  was  held  by  a  majority  of 
the  Lords — Lord  Hatherly  dissenting 
— ^that  the  burden  of  proof  had  in 
that  case  been  satisfied).  Savery  v. 
King,  5  H.  L.  Gas.  627;  Edwards  v, 
Burt,  2  DeG.,  M.  &  G.  55;  Fry  w. 
Lane,  40  Gh.  D.  320;  Rae  v.  Joyce,  29 
L.  R.  (Ir.)  500;  Kevans  v.  Joyce, 
[1896]  1  I.  R.  442-473.  See,  also, 
Jenkins  o.  Pye,  12  Pet.  241;  Butler  v. 
Haskell,   4  Dees.  651;  Boynton  t^. 


Hubbaid,  7  Mass.  112;  Hale  v.  Hoi- 
Ion,  90  Tex.  427;  Poor  v.  Hazelton, 
15  N.  H.  564;  Larrabee  v.  Larrabee, 
34  Me.  477;  Powers'  Appeal,  63  Pa. 
443;  Mastin  v.  Marlow,  65  N.  G.  695; 
Lowry  v.  Spear,  Bush,  451;  Varick 
V.  Edwards,  1  Hoff.  Gh.  382;  Fitch  v. 
Fitch,  8  Pick.  480;  Trull  v.  Eastman, 
3  Met.  121;  Nimmo  v,  Davis,  7  Tex. 
26;  Needles  v.  Needles,  7  Ohio  St.  432; 
Butler  V.  Duncan,  47  Mich.  94;  Notes 
to  Ghesterfield  v,  Janssen,  1  Lead. 
Gas.  Eq.  428;  1  Sug.  V.  A  P.  426 
(8th  Am.  ed.);  Grindrod  v,  Wollf,  38 
Kan.  292.  In  some  cases  the  court 
will  direct  an  inquiry  as  to  the  value 
of  the  reversionary  interest.  1  Sug. 
V.  and  P.  427;  Bridge  v,  Kedon,  163 
Gal.  493. 
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by  any  contract;  and  bargains  of  their  inheritance  have  been 
set  aside,  although  the  conduct  of  the  purchaser  may  have 
been  entirely  unimpeachable.  ''There  was  nothing  dishon- 
orable or  immoral  in  the  defendant's  conduct,"  said  Sir 
William  Grant,  in  a  case  which  well  illustrates  the  extent 
to  which  the  English  doctrine  was  carried,  ''but  he  has 
obtained  a  bargain  of  which,  upon  the  principles  of  this 
court,  he  cannot  avail  himself."  ^  A  decree  was  accordingly 
made  directing  a  reconveyance  of  the  premises  in  question, 
upon  payment  of  the  loan  with  interest. 

It  was  at  one  time  held  that  the  circumstance  that  the 
father  knew  of  the  design  of  the  son  to  dispose  of  his  expect- 
ant interest,  and  not  did  oppose  the  same,  would  alter  the 
general  rule,  and  render  the  transaction  unimpeachable.^ 
But  the  truer  doctrine  seems  to  be  that  the  right  to  set  the 
transaction  aside  is  the  son's  equity,  and  cannot  be  taken 
away  from  him  by  any  knowledge  or  consent  on  the  part 
of  the  father.  • 

Where  there  is  a  family  arrangement  made  between 
father  and  son  in  regard  to  the  disposition  of  the  reversionary 
interest,  in  which  no  undue  influence  appears  to  have  been 
used,  the  transaction  will  be  upheld ;  *  and  this  is  the  case, 
not  only  in  England,  but  also  in  the  United  States,  where 
releases  by  children  of  their  interests  in  the  estate  of  parents, 
in  consideration  of  present  advancements,  have  been  held 
vaUd.*^ 

Indeed,  it  may  be  said  that  the  tendency  of  modem 
American  decisions  is  to  uphold  the  transfer  of  reversionary 
and  expectant  interests,  unless  there  is  a  confidential  re- 
lation or  actual  bad  faith." 


^  Evans  v.  Peacock,  16  Vee.  Jr.  518. 

*  King  t^.  Hamlet,  2  My.  &  K.  456, 
approved  in  3  C.  &  F.  218.  See  Mo- 
Clure  V,  Raben,  133  Ind.  507. 

*See  the  remarks  of  Lord  Chan- 
cellor Selbome  in  Earl  of  Aylesford  t;. 
Morris,  L.  R.  8  Ch.  491;  Sug.  V.  &  P. 
316  (Uth  ed.);  note  to  Chesterfield 
V.  Janssen,  1  Lead.  Cas.  Eq.  485. 


*  Tweddell  v.  Tweddell,  T.  &  R.  13; 
1  Sug.  V.  &  P.  427  (8th  Am.  ed.). 

*  Quarles  v,  Quarles,  4  Mass.  680; 
Kenney  v.  Tucker,  8  Mass.  143; 
Powers'  Appeal,  63  Pa.  443.  The  m- 
tention  that  the  release  is  to  cover 
future  interests  must  be  plainly  mani- 
fest.  See  Miller's  Appeal,  31  Pa.  340. 

« Whden  v.  Phillips,  151  Pa.  312- 
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Sales  of  reversioiuuy  interests  may  be  made  at  auction, 
or,  it  seems,  after  a  fair  valuation/  and  the  rule  as  to  the 
voidability  of  these  contracts  does  not  apply  in  cases  where 
the  holder  of  the  particular  estate  joins  with  the  reversioner, 
for  there  both  owners  constitute,  as  it  were,  one  party  con- 
trolling the  whole  fee,  and  dealing  with  the  purchaser  on 
equal  terms.  ^ 

Where  any  transaction  with  an  expectant  heir  or  rever- 
sioner is  set  aside  on  the  sole  ground  of  inadequacy  of  price, 
the  court  will  only  give  relief  upon  the  payment  of  the  simi 
actuaUy  advanced,  with  interest  and  cost.  This  is  in  accord- 
ance with  the  maxim  explained  in  the  Introduction,  that 
he  who  seeks  equity  must  do  equity.'  The  apphcation  of 
this  maxim  to  the  class  of  transactions  now  imder  considera- 
tion is  thoroughly  estabUshed  in  England,  and  would  seem 
to  be  recognized,  as  a  general  rule,  in  this  country.^ 

221.  Change  of  the  law  in  England. 

It  was  stated  above  that  the  law  upon  the  subject  of 
sales  by  reversioners  has  been  altered  in  England.  This 
was  effected  by  Stat.  31  and  32  Vict.,  c.  4,  by  which  it  was 
enacted  that  no  purchase  made  bona  fide^  and  without  fraud 
or  unfair  dealing,  of  any  reversionary  interest  in  real  or 
personal  estate,  should  be  thereafter  opened  or  set  aside 
merely  on  the  ground  of  undervalue.  Under  a  proper  con- 
struction of  the  language  of  this  act,  however,  it  has  been 


322;  KuhxkB'B  Appeal,  163  Pa.  438; 
Clendening  v.  Wyatt,  64  Kan.  525; 
Singer's  Estate,  217  Pa.  295;  Hud- 
son V.  Hudson,  222  III.  527;  M&- 
Adams  v,  BaUey,  169  Ind.  532;  Good's 
Estate,  227  Pa.  389;  Richardson's 
Estate,  236  Pa.  136. 

'  Shelly  V.  Nash,  3  Mad.  232;  Lord 
V.  Jeffkins,  35  Beav.  7. 

'  See  notes  to  Chesterfield  v.  Jans- 
sen,  1  Lead.  Cas.  Eq.  606  (4th  Eng. 
ed.). 

*  Anie,  i  43. 

*  Wharton  v.  May,  6  Ves.  27  (and 


see  the  decree  in  that  case,  as  stated 
in  same  volume,  pp.  68  and  69); 
Evans  v.  Peacock,  16  Id.  512;  Boyd 
V.  Dunlap,  1  Johns.  Ch.  478;  Williams 
V.  The  Savage  Mnfg.  Co.,  1  Md.  Ch. 
306;  3  Md.  Ch.  420;  Boynton  v,  Hub- 
bard, 7  Mass.  112;  American  note  to 
Chesterfield  v.  Janssen,  1  Lead.  Cas. 
Eq.  836  (4th  Am.  ed.).  See  Seylar  v. 
Carson,  69  Pa.  81,  and  Smull  v.  Jones, 
6  W.  &  S.  128,  for  decisions  which 
seem  to  be  at  variance  with  this 
general  doctrine,  and  the  remarks  on 
those  cases  in  1  Lead.  Cas.  Eq.  836. 
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held  that  the  exception  in  the  statute  leaves  unfair  dealings 
untouched,  and  that  the  statute  has  not  repealed  the  doc- 
trines of  the  Court  of  Chancery,  by  which  protection  is 
thrown  around  unwary  young  men  in  the  hands  of  unscrupu- 
lous persons,  ready  to  take  advantage  of  their  necessities.^ 
Contracts  made  by  sailors  for  the  disposition  of  their 
prize  money  stand  very  nearly,  if  not  quite,  upon  the  same 
footing  as  the  transactions  which  have  just  been  considered; 
and  if  com*ts  of  equity  will  not  in  all  cases  set  aside  agree- 
ments of  this  description,  they  will  at  least  do  so  where  the 
slightest  inequality  appears,  or  any  undue  advantage  what- 
ever has  been  taken.  ^ 

222.  Usurious  contracts. 

Another  class  of  contracts  which  are  fraudulent  because 
of  their  terms  are  contracts  which  stipulate  for  usury. 
Usiuy  is  defined  to  be  an  exorbitant  profit  for  the  use  of 
money;  ^  and  it  is  a  subject  which,  in  most  countries,  is 
regulated  by  statute. 

No  usury  laws  now  exist  in  England,  the  statutes  for- 
bidding it  having  been  repealed.  It  has,  nevertheless,  been 
decided  that  the  repeal  of  these  laws  did  not  alter  the  doc- 
trine by  which  the  Court  of  Chancery  affords  relief  against 
improvident  and  extravagant  bargains.* 

By  the  former  English  acts,  contracts  tainted  with  usury 
were  absolutely  void.  In  some  of  the  United  States  the 
usurious  excess  over  the  lawful  rate  alone  is  void. 

Com*ts  of  equity,  following  the  rule  of  law  laid  down  by  the 
statute,  will  not  assist  a  lender  to  enforce  a  usurious  con- 


1  MiUer  v.  Cook,  L.  R.  10  Eq.  641; 
Tyler  v,  Yatee,  L.  R.  6  Ch.  665;  Earl 
of  Aylesford  v,  Morris,  8  L.  R.  Ch. 
4S4.  It  has  also  been  held  that  the 
repeal  of  the  usury  laws  in  no  way  af- 
fects the  jurisdiction  of  the  court  in 
reference  to  dealings  with  expectant 
heirs.  Croft  v.  Graham,  2  D.  J.  &  S. 
155;  Rees  v.  DeBernardy,  [IS96]  2 
Ch.  437. 


•Taylour  v.  Rochfort,  2  Ves.  Sr. 
281;  How  V.  Weldon,  2  Ves.  Sr.  516, 
518;  Baldwin  v.  Rochford,  1  Wils.  229; 
Story's  Eq.  Jurisp.,  {  332. 

*2  Black.  Com.  456;  Duquesne 
Bank's  Appeal,  74  Pa.  426. 

^  Earl  of  Aylesford  v.  Morris,  L.  R. 
8  Ch.  484.  See,  also,  Sime  v,  Norris, 
8  Phila.  84. 
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tract ;^  and  it  will,  on  the  other  hand,  in  a  proper  case,'  aid 
the  borrower  to  recover  back  the  amount  paid  for  usurious 
interest,  or  may  decree  a  surrender  of  securities  left  as 
collateral  for  a  usurious  debt.' 

But  if  the  borrower,  before  repajrment  of  the  loan,  comes 
into  court  to  have  the  transaction  set  aside,  the  court  will 
afford  relief  only  upon  condition  of  paying  the  amount 
actually  due,  i.  e.,  the  principal  simi  borrowed  with  lawful 
interest/ 

Equity  will  also  relieve  in  cases  where  the  usurious  loan 
assimGies  the  appearance  of  a  sale.  The  goods  in  such  a 
transaction  are  usually  taken  by  the  borrower  at  an  exorbi- 
tant rate  on  credit,  and  are  then  resold  by  him,  so  that 
the  transaction  substantially  amounts  to  a  loan  of  the  sum 
realized  by  the  resale,  at  a  usurious  interest.  In  such  a 
case  equity  will  set  the  transaction  aside,  upon  repay* 
ment  of  the  sum  produced  by  the  resale,  with  lawful 
interest.* 


223.  Gambling  contracts. 

Still  a  third  class  of  contracts,  which  are  regarded  with 
disfavor  both  at  law  and  in  equity,  on  account  of  the  in- 
iquity of  their  terms,  is  that  which  embraces  gambUng 
transactions. 

A  bet  at  common  law  was  good,  unless  there  was  some 


1  Fanning  v.  Dunham,  6  Johns.  Ch. 
R.  142. 

>See  Atkinson  v.  Allen,  36  U.  S. 
App.  255,  where  relief  in  equity  was 
refused  on  the  ground  that  there  was 
an  ample  defence  at  law. 

•  Peters  v,  Mortimer,  4  Edw.  Ch. 
279;  Vandergrif  ».  Swinney,  158  Mo. 
527;  Kommer  v.  Harrington,  83 
Minn.  114;  Portneuf  Lodge  v.  West- 
em  Saving  Co.,  6  Idaho,  673.  See 
Munford  v.  McVeigh,  02  Va.  446. 

*  See  Whitehead  v.  Peck,  1  Kelly, 
140;  Ballinger  t;.  Edwards,  4  Ired. 
Eq.  449;  Rogers  v.  Rothbun,  1  Johns. 
Ch.  367;  Williams  v.  Fitshugh,  37 


N.  Y.  444;  Sporrer  v.  Eifler,  1  Heisk. 
633;  Turner  t;.  Merchants'  Bank,  126 
Ala.  397.  See,  for  an  exceptional 
case,  M.,  K.  &  T.  Trust  Co.  v,  Krum- 
seig,  40  U.  S.  App.  620.  In  cases  of 
oppression  and  fraud  the  lender  may 
be  compelled  to  prove  his  accounts. 
Barrow  v,  Rhinelander,  1  Johns.  Ch. 
657;  Vandervelde  v,  Wilson,  176 
Mich.  185;  Long  v.  Loan  Co.,  252 
Mo.  158;  Owens  v.  Wright,  161  N.  C. 
127;  Laws  v.  Fleming,  177  Fed.  451. 
» Waller  ».  Dalt,  1  Ch.  Ca.  276;  1 
Dick.  8;  Barny  v.  Beak,  2  Ch.  Ca.  136; 
Barker  t^.  Vansonmier,  1  Bro.  Ch. 
149. 
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special  ground  of  invalidity  by  reason  of  public  policy — as, 
for  example,  a  wager  upon  elections. 

An  act  of  Parliament  passed  in  the  reign  of  George  II. 
prohibited  wagering  contracts  of  insurance;  and  by  statute 
of  8  and  9  Vict.,  c.  109,  §  18,  all  agreements  by  way  of 
gaming  or  wagering  are  made  null  and  void.^ 

In  the  United  States  the  general  tendency  is  to  regard  all 
gaming  and  wagering  as  opposed  to  public  policy,  and  there- 
fore void.  The  subject  is  regulated  by  statutes  in  most  of 
the  states.^ 

The  rule,  both  at  law  and  in  equity  in  regard  to  gam- 
bling transactions,  now  seems  to  be  that  the  courts  will 
not  only  refuse  to  lend  their  aid  for  the  purpose  of  enforcing 
such  contracts,^  but  they  will  not  assist  the  losing  party 
in  setting  the  contracts  aside  or  recovering  back  the  money 
paid.  The  maxim  applicable  to  such  cases  is  potior  est  con- 
ditio possidentis.^  Equity  may,  however,  enjoin  a  plaintiff 
from  enforcing  a  judgment  which  has  been  obtained  in  a 
gaming  contract.^ 

It  has  been  decided  in  England  that  a  bond  given  to  se- 
cure a  sum  of  money  lost  at  play  might  be  ordered  to  be  de- 
livered up.* 

But  if  the  money  has  not  got  home  to  one  of  the  parties  to 
the  wager,  but  rests  with  a  stakeholder,  its  recovery  from 
the  hands  of  such  third  party  may  be  enforced  in  equity. 


^''Provided  that  this  en&ctment 
shall  not  be  deemed  to  apply  to  any 
subscription  or  contribution  or  agree- 
ment to  subscribe  or  contribute  for 
or  towards  any  plate,  prize  or  sum  of 
money  to  be  awarded  to  the  winner 
or  winners  of  any  lawful  game, 
sport,  pastime  or  exercise.''  Horse 
races,  steeplechases  and  foot  races 
are  considered  among  the  lawful 
games.  See  Addison  on  Contracts, 
107;  Richards  v.  Starck,  (1911),  1 
K.  B.  296. 

'See  Wilkinson  v,  Tousley,  16 
Minn.  299. 

*  Lynch  v,  Rosenthal,  144  Ind.  86. 


*  Bosanquett  t^.  Dashwood,  Cas. 
temp.  Talb.  41;  Adams  v.  Barrett,  5 
Ga.  404;  Thomas  v,  Cronise,  16  Ohio, 
54;  Cowles  v.  Raguet,  14  Ohio,  55; 
Spaulding  v.  Preston,  21  Vt.  9;  Got- 
walt  V.  Neal,  25  Md.  434.  See,  also, 
Pope  V,  Chaffee,  14  Rich.  Eq.  69; 
though  see  Rawden  t^.  Shadwell, 
Ambler,  268;  Chapin  v,  Dake,  57  111. 
295,  and  Dauler  v.  Hartley,  178  Pa. 
23.    See  2  Kent's  Com.  467. 

"Skipwith  V,  Strother,  3  Rand. 
214. 

» Rawden  v.  Shadwell,  Arable,  268; 
Rice  V.  Winslow,  182  Mass.  273;  Tan- 
tum  t;.  Amokl,  42  N.  J.  Eq.  60. 
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This  was  the  statement  of  the  law  in  Godsall  v.  Boldero,^ 
and  it  has  been  applied  in  many  cases.' 

Time  contracts  in  stocks,  or  other  subjects  of  bargain 
and  sale,  which  are  merely,  in  substance,  gaming  contracts 
cannot  be  enforced.'  It  is  otherwise  if  they  are  bona  fide 
purchases  and  sales.^ 


224.  Contracts  void  by  reason  of  fheir  subject-matter;  ex 
turpi  causd  non  oritur  actio. 

Contracts  may  sometimes  be  presumed  to  be  fraudulent 
(or  rather  incapable  of  being  enforced)  from  their  subject- 
matter;  and  of  transactions  of  this  description  illustrations 
may  be  f oimd  in  agreements  to  waive  an  equity  of  redemp- 
tion, marriage  brokerage  contracts,  contracts  in  restraint  of 
marriage,  or  of  trade,  and  contracts  for  procurement  of 
office. 

As  to  the  first  of  these  contracts,  the  nature  of  an  equity 
of  redemption  has  been  already  explained  in  the  chapter 
devoted  to  mortgages,  and  the  reasons  for  the  policy  of  the 
law,  prohibiting  any  stipulations  in  the  mortgage  by  which 
the  right  should  be  waived,  were  at  the  same  time  attempted 
to  be  elucidated. 

It  will  be  sufficient  to  say,  here,  that  this  doctrine  should 
properly  receive  this  passing  notice  under  the  head  of  fraud. 


1 2  Sm.  Lead.  Cas.,  p.  1530  (9th 
Am.  ed.). 

'Dauler  v.  Hartley,  178  Pa.  23 
(where  the  authorities  are  collected), 
and  Trenery  v.  Goudie,  106  Iowa,  693; 
Petillon  V.  Hippie,  90  lU.  420. 

>  Bnia's  Appeal,  55  Pa.  294;  Freed- 
ley  V,  Jaooby,  220  Pa.  609;  Kahn  ti. 
Walton,  46  Ohio,  195;  Morris  v. 
Norton,  43  U.  S.  App.  739;  Phelps 
V.  HoldemesB,  56  Ark.  300;  Minze- 
aheimer  v.  Doolittle,  60  N.  J.  394; 
Universal  Stock  Elx.  v.  Strachan, 
(1896J  A.  C.  166;  Terry  v.  Cotton  Co., 
138  Ga.  656;  Cutler  v.  Pardridge,  182 
111.  App.  350;  Boon  v.  Gooch,  95  Neb. 
678;  Coles  v.  Morrow,  128  Teon.  550; 


Miller  Co.  v.  Klovstad,  14  N.  D. 
435;  Hallet  v.  Aggergaard,  21  S.  D. 
554. 

*  Smith  V.  Bouvier,  70  Pa.  325; 
Kirkpatrick  v.  Bonsall,  72  Pa.  155; 
Maxton  v.  Gheen,  75  Pa.  166;  Lynn 
V.  Culbertson,  83  111.  33;  Rudolph  v. 
Winters,  7  Neb.  126;  Forget  v.  Os- 
tigny,  11895]  A.  C.  318.  But  the 
purchase  of  stock  for  speculation, 
even  on  margin,  is  not,  necessarily, 
a  gambling  transaction.  Taylor's  As- 
signed Estate,  192  Pa.  307,  309,  313; 
Fearon  v.  Little,  227  Pa.  348;  Pelouze 
V.  Slaughter,  241  111.  215;  Richter  v. 
Poe,  109  Md.  20;  Harney  v.  Petta- 
way,  156  N.  C.  375. 
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as  it  was  introduced  for  the  purpose  of  preventing  imposi- 
tions upon  the  weakness  and  necessities  of  debtors.  Any 
clause  in  a  mortgage,  or  any  collateral  agreement^  by  which 
the  mortgagee's  equity  of  redemption  is  in  any  way  clogged, 
will  be  considered  as  a  fraud  upon  his  rights,  and  will  be 
disregarded  in  a  court  of  equity.^ 

As  to  the  other  cases  mentioned  above,  they  all  fall  under 
the  operation  of  the  general  maxim,  ex  turpi  cavsd  non  oritur 
actio,  which  is  recognized  in  equity,  sometimes  passively, 
by  the  refusal  of  the  courts  to  entertain  any  bill  brought  to 
enforce  such  a  contract,  and  sometimes  actively,  by  enter- 
taining a  bill  filed  for  the  purpose  of  having  an  illegal 
security,  or  rather  a  security  given  upon  an  illegal  consid- 
eration, delivered  up  and  cancelled,  or  fpr  the  purpose  of 
enjoining  any  action  under  and  by  virtue  of  the  illegal  con- 
tract. 

For  example,  marriage  brokerage  contracts  (which  is  the 
name  usually  given  to  agreements  for  negotiating  marriages), 
while  they  were  good  at  the  civil  law,*  have  been  held  illegal 
at  common  law,'  and  are  regarded  as  utterly  void  in  equity.^ 

Contracts  in  restraint  of  marriage,^  and  contracts  for 
future  separation  •  are  equally,  though  for  different  reasons, 
illegal.  A  covenant  not  to  marry  any  person  except  the 
covenantee  is  void  at  law;  ^  and  a  bond,  with  a  similar  con- 
dition, has  been  ordered  to  be  cancelled  in  chancery.® 

226.  Gifts  in  restraint  of  marriage ;  rule  of  the  Roman  Law. 

Gifts  in  restraint  of  marriage,  that  is,  gifts  bestowed  upon 
condition  that  they  are  to  be  forfeited  in  the  event  of  mar- 


^  AnlBy  chapter  on  Mortgages, 
§153. 

'  Matchmakers  {yroxenelcB)  were  al- 
lowed to  receive  a  reward  for  their 
services. 

» Hall  t).  Potter,  3  Lev.  411;  1  Eq. 
Cas.  Ab.  89;  3  P.  Wms.  76;  Shower's 
Pari.  Cas.  76;  Boynton  o.  Hubbard,  7 
Mass.  112. 

*Cole  V.  Gibson,  1  Ves.  Sr.  603; 


White  V.  Nuptial  Benefit  Union,  76 
Ala.  251;  Johnson  t^.  Hunt,  22  Am. 
Law  Reg.  777-780;  Story's  Eq.  Juris., 
§263. 

»See  notes  to  Scott  ».  Tyler,  2 
Lead.  Cas.  Eq.  105. 

'  As  to  trusts  for  future  separationi 
see  anle^  §  115. 

'  Lowe  V.  Peers,  4  Burr,  2225. 

» Baker  v.  White,  2  Vem.  216. 
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riage  in  general,  or  of  some  particular  marriage;  are  of  fre- 
quent occurrence,  and  may  properly  be  noticed  in  this 
connection.  The  authorities  upon  this  subject  are  not  all  to 
be  reconciled,  and  it  is  difScult  to  state  the  law  with  entire 
precision.  This  confusion  has  arisen  from  the  attempts 
to  import  the  doctrine  of  the  civil  law  upon  this  subject 
into  tixe  law  of  England.^ 

The  civil  law  rule  was  that  conditions  in  restraint  of  mar- 
riage were  void. 

The  origin  of  the  rule,  as  stated  by  the  chancellor  (lord 
Loughborough)  in  Stackpole  v.  Beaumont,^  was  that  in  the 
Roman  Empire  the  depopulation  occasioned  by  the  civil  war 
led  to  habits  of  celibacy;  and  to  correct  this  evil,  iu  the  time 
of  Augustus,  the  Julian  law  (which  went  too  far  and  was  cor- 
rected by  the  Lex  Papia  Poppcs),  not  only  offered  encourage- 
ment to  marriage,  but  laid  heavy  impositions  upon  celibacy. 
To  impose  even  partial  restraints  therefore  upon  marriage 
was  to  act  directly  contrary  to  this  law,  and  hence  such 
restraints  were  necessarily  invalid. 

No  such  reasons  existed  at  common  law,  and  hence,  so 
far  as  real  estate  was  concerned,  the  rule  of  the  civil  law  was 
not  followed,  except  that  conditions  in  entire  restraint  of 
marri3ge  were  considered  opposed  to  the  policy  of  the  law, 
and  therefore  void.^  But  the  succession  to  personalty  having 
fallen  into  the  hands  of  the  ecclesiastical  courts,  and  these 
having  a  great  leaning  towards  the  Roman  law,  the  rule  as 
to  that  species  of  property  was  the  same  as  in  the  civil  law.^ 
The  tendency,  however,  of  modem  decisions  is  to  bring  the 
law  in  regard  to  personalty,  in  this  particular,  in  accord  with 
the  doctrines  applicable  to  real  estate. 

226.  Conditions  in  general  restraint  of  marriage. 

In  considering  this  subject  it  will  be  convenient  to  notice, 

^See  notes  to  Soott  v.  Tyler,  2  Hare,  [1895]  570;  1  Gh.  449;  notes 

Lead.  Gas.  £q.  208  (4th  Eng.  ed.),  to  Scott  v,  Tyler,  2  Lead.  Gas.  Eq. 

and  Hampton  v,  Nourse,  [1899]  1  Gh.  215  (4th  Eng.  ed.). 
63.  *See  StaGlqx>le  o.   Beaumont,  8 

»  3  Vea.  Jr.  96.  Vee.  96. 

*See    Morley    v.    Rennoldson,    2 
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in  the  first  place,  conditions  in  general  or  entire  restraint  of 
marriage;  and,  secondly,  those  in  partial  restraint. 

A  condition  annexed  to  a  gift  entirely  restraining  the  donee 
from  marriage  is  void  as  against  public  policy;  ^  and  the 
donee  will  take  the  gift  free  and  discharged  from  the  condi- 
tion. So  far  as  conditions  subsequent  are  concerned,  there 
is  no  difference  as  to  this  rule  between  realty  and  personalty.* 
But  in  conditions  precedent,  although  the  condition  be 
illegal  or  impossible,  an  estate  in  realty,  according  to  the 
common  law,  could  never  vest  unless  the  condition  were  com- 
plied with.  Hence,  if  an  estate  in  land  is  given  when,  or  as 
soon  as,  the  donee  shall  marry  a  particular  person,  the  estate 
cannot  vest  imtil  the  marriage  takes  place.  If  the  subject 
of  the  gift,  however,  is  personalty,  the  condition  although 
precedent  being  void,  the  donee  will  take  it  absolutely.* 

The  circumstance  that  there  is  a  gift  over  upon  non- 
compliance  with  the  condition,  will  make  no  difference  in  the 
application  of  the  above  rules  in  regard  to  total  restraints.^ 


227.  Conditions  in  partial  restraint. 

Where  the  condition  is  only  in  partial  restraint — as 
where  it  is  against  marrying  a  particular  person,  or  before 
arriving  at  a  particular  age  (provided  the  period  to  which 
the  marriage  is  postponed  be  reasonable) — it  is  valid,  and 
will  be  enforced  if  there  is  a  gift  over.  And  this  is  the  rule 
as  respects  realty,  although  there  is  no  gift  over.  But  in 
regard  to  personalty  the  rule  is  different,  and  a  condition  in 
partial  restraint  of  marriage,  if  there  is  no  gift  over,  will  be 
held  to  be  (as  it  is  said)  in  terrorem  only,  and  will  not  defeat 
the  estate.^    It  was,  however,  held  by  Sir  Wm.  Page  Wood, 


1  Smythe  v.  8myUie,  90  Va.  638. 

'  Morley  v,  Rennoldson,  2  Hare, 
570;  notes  to  Scott  v,  Tyler,  supra. 

» Keily  v,  Monck,  3  Ridg.  P.  C.  205; 
Maddox  v.  Maddox,  11  Gratt.  804. 

*See  Morley  v,  Rennoldson,  2 
Hare,  570.  But  see  Overton  v.  Lea, 
108  Tenn.  605. 

>  Harvey  v.  Aston,   1  Atk.  378; 


Mcllvaine  v.  Gethen,  3  Whart.  575; 
Hoopes  0.  Dundas,  10  Pa.  75;  Hotz's 
Estate,  38  Pa.  422;  Cornell  v,  Lovett, 
35  Pa.  100;  Maddox  v.  Maddox,  11 
Gratt.  804;  Waters  ti.  Tazewell,  9 
Md.  291;  Hill  on  Trustees,  496  (775, 
4th  Am.  ed.);  Holbrookes  Estate, 
213  Pa.  93;  Dusbiber  v.  Melville,  178 
Mich.  601. 
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then  vice-chancellor,  in  Newton  v.  Marsden,  that  a  condition 
in  restraint  of  marriage  attached  to  a  legacy  to  the  widow 
of  the  testator's  nephew  was  valid.  ^ 

If  the  condition  in  partial  restraint  is  precedent,  it  will  be 
enforced,  even  if  there  is  no  limitation  over.^ 

Restraints  upon  marriage  may  sometimes  be  enforced  by 
way  of  limitation,  when  they  would  be  ineffectual  if  put  in  the 
shape  of  conditions.  A  t^tator  may  make  the  period  of 
enjoyment  of  his  bounty  as  short  as  he  pleases,  and  may  fix 
the  occurrence  or  non- occurrence  of  any  event,  no  matter 
how  absurd  or  arbitrary  the  limitation  may  be,  as  the  bound- 
ary at  which  the  estate  is  to  cease.  In  such  a  case  the  par- 
ticular estate  will  come  to  an  end  by  virtue  of  its  own  limita- 
tion, and  the  estate  in  remainder  will,  of  course,  vest  in 
possession. 

If,  then,  an  estate  be  given  to  A.  until  she  marries,  and 
from  and  after  her  marriage  to  B.,  the  marriage  of  A.  would 
not  operate  to  defeat  an  estate  already  vested,  but  would 
simply  mark  the  period  at  which  a  vested  estate  of  uncertain 
duration  is  to  determine.'  In  such  a  case  the  law  of  condi- 
Uons  has  no  place.  Hence,  it  is  settled  that  a  gift  durante 
triduitatey  with  a  limitation  over,  is  valid;  and  that  upon 
marriage  of  the  widow  the  party  in  remainder  will  take.^ 

The  real  principle  of  cases  of  this  kind  is,  that  the  condition 
is  not  regarded  as  an  arbitrary  prohibition  of  marriage  alto- 
gether, but  the  conditional  ^t  is  considered  as  made  to  the 
widow,  because  she  is  a  widow,  and  because  the  circumstances 
would  be  entirely  changed  if  she  entered  into  a  new  relation.^ 

It  may  be  added  that  it  has  been  decided  in  England  that 


>2  Johns.  &  H.  356.  See,  also, 
Commonwealth  v,  Stauffer,  10  Pa. 
350;  McCuUough's  Appeal,  12  Pa. 
297;  Phillips  tr.  Medbury,  7  Conn. 
568;  Herd  tr.  Catron,  97  Tenn.  662. 

>  Stackpole  v,  Beaumont,  3  Ves.  89; 
HiU  on  IVustees,  496. 

*  See  Fearne  on  Cont.  Rem.  10;  In 
re  King's  Trusts,  29  L.  R.  Ir.  401; 
Greene  v.  Kirkwood,  [1895]  1  Ir.  R. 
Ch.  130, 142. 


^  See  Vance  v,  Campbell's  Heirs,  1 
Dana,  229;  Pringle  v.  Dunkley,  14 
8m.  &  M.  16;  Hughes  v.  Boyd,  2 
Sneed,  512;  Chapin  v.  Cooke,  73 
Conn.  72;  notes  to  Scott  v,  Tyler,  2 
Lead.  Cas.  £q.  412  (3d  Am.  ed.), 
where  this  rule  is  somewhat  criti- 
cised by  the  learned  American 
editor. 

^  Per  Wood,  V.  C,  in  Newton  v, 
Marsden,  2  Johns.  &  H.  367. 
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a  valid  restraint  may  be  imposed  upon  the  second  marriage 
of  a  manlsis  well  as  upon  that  of  a  woman.  The  case  arose 
for  the  first  time  in  1875  in  Allen  v.  Jackson,^  and  it  was  there 
held  that  where  a  testatrix  gave  property  to  her  niece  and 
her  niece's  husband,  with  a  proviso  that  if  the  husband  sur- 
vived the  niece  and  married  agaia  the  proi)erty  should  go 
over,  the  proviso  was  valid  and,  on  the  husband's  second 
marriage,  the  gift  over  took  effect.* 

228.  Contracts  in  restraint  of  trade. 

Still  another  class  of  contracts,  which  are  illegal  because  of 
their  nature,  is  that  of  contracts  m  unreasonable  restraint  of 
trade. 

The  doctrine  is  a  very  old  one,  a  case  being  found  in  the 
year  books,*  in  which  Mr.  Justice  Hull  lost  his  temper  at  the 
very  sight  of  the  bond,  and  exclaimed  with  an  oath,  that  if 
the  plaintiff  had  been  in  court  he  should  have  gone  to  prison 
until  he  had  paid  a  fine. 

The  leading  authority  upon  the  subject  is  Mitchel  t;. 
Reynolds,^  from  which,  and  from  subsequent  authorities  in 
England  and  in  this  country,  the  doctrine  has  been  said  to  be 
that  a  restraint  upon  trade,  in  order  to  be  good  at  law,  must 
be,  in  the  first  place,  partial;  ^  in  the  second  place,  reason- 
able— that  is,  such  a  restraint  only  as  may  be  necessary  to 
protect  the  business  of  the  party  for  whose  benefit  the  con- 
tract is  made;  ^  and,  thirdly,  founded  on  a  valuable  considera- 
tion, although  as  to  this  last  point  it  is  now  settled  that  the 
courts  will  not  enter  into  the  question  of  adequacy  of  con- 


1 L.  R.  1  Ch.  Div.  399. 

'Appleby  v,  Appleby,  100  Minn. 
424;  Stivers  v,  Gardner,  88  Iowa,  307. 

» 2  Hen.  V.,  Term.  Pasch.  pi.  26. 
See  Davies  v,  Davies,  36  Ch.  D. 
397. 

*  1  P.  Wma.  181. 

*  Gamewell  Fire  Alarm  Tel.  Co.  v. 
Crane,  160  Mass.  50;  Turner  v.  Ab- 
bott, 116  Tenn.  718;  Harris  v.  Theus, 
149  Ala.  133. 


•  See  Perls  v,  Saalfeld,  [1892]  2  Ch. 
149;  annotated  in  32  Am.  L.  Reg. 
p.  50;  Hulse  v.  Bonsack  Machine  Co., 
25  U.  S.  App.  239;  Oakdale  Manuf  .Co. 
V,  Garst,  18  R.  1. 484;  Gets  v.  Federal 
Salt  Co.,  147  Cal.  115;  Southern  Fire 
Brick  Co.  v.  Sand  Co.,  223  111.  616; 
Bradford  f.  Furniture  Co.,  115  Tenn. 
610;  Provident  Clothing  Co.  v. 
Mason  (1913),  1  K.  B.  65. 


CH.    II.] 


FRAUD. 


385 


sideration,  unless,  perhaps,  the  inadequacy  is  such  as  to 
stamp  the  agreement  as  an  unreasonable  one.^ 

Within  the  last  few  years,  however,  a  change  has  taken 
place  in  the  views  expressed  by  judges  as  to  the  test  of  illegal* 
ity  in  contracts  in  restraint  of  trade;  and  the  true  criterion  is 
now  said  to  be,  not  whether  the  restraint  is  general  or  partial, 
but  whether  it  is  reasonable  or  unreasonable.  The  subject 
was  examined  in  Nordenfelt  v.  The  Maxim-Nordenfelt  Guns 
and  Am.  Co.,  Ltd.,^  and  the  conclusion  reached  that  whether 
a  contract  was  invalid  because  in  restraint  of  trade  must 
depend  upon  whether,  on  considering  all  the  circiunstances, 
the  contract  is  found  to  be  reasonable  or  imreasonable.' 

A  contract  in  restraint  of  trade  which  is  unreasonable  in 
the  eye  of  the  law,  cannot  (upon  the  general  principles  al- 
ready referred  to)  be  enforced  in  equity,  and  an  instrument 
given  to  secure  such  an  agreement  may  be  decreed  to  be 
delivered  up  and  cancelled. 

Equity,  moreover,  is  loth  to  enforce  a  contract  in  restraint 
of  trade,  even  although  it  be  good  at  law,  if  the  terms  are 
hard  or  even  complex.^ 

Thus,  in  a  Pennsylvania  case,  the  defendant,  in  considera- 
tion of  the  complainant's  instructing  him  in  the  art  of  making 
platform  scales,  and  of  employing  him  at  a  certain  sum  per 


*  See  notefl  to  Mitchel  v,  Reynolds, 
1  Sm.  Lead.  Cas.  705,  and  note  to 
Zimmerman  v,  Davis,  23  Am.  L.  Reg. 
52.  See,  also,  Ryan  v.  Hamilton,  205 
111.  191. 

« [1894]  A.  C.  535. 

'  See  the  account  of  the  doctrine  in 
question  and  of  the  modern  view 
iiiereof  by  Mr.  Justice  White  in  his 
dissenting  opinion  in  United  States 
V,  Frei^t  Association,  166  U.  S.  290- 
346  et  seq.  See,  also,  Matthews  v. 
Associated  Press,  136  N.  Y.  333; 
Trenton  Potteries  Co.  o.  Oliphant,  58 
N.  J.  Eq.  607,  and  U.  8.  v,  Addyston 
Pipe  &  Steel  Co.,  54  U.  S.  App.  753; 
Swigert  v.  Tilden,  121  la.  650.  Such 
only  as  to  afiFord  fair  protection  to 

25 


the  interests  of  the  partv  in  whose 
favor  it  is  given  and  not  so  large  ob 
to  interfere  with  the  interests  of  the 
public.  Merriman  v.  Cover,  104  Va. 
428;  KradweU  v.  Thiesen,  131  Wis. 
97;  Prame  v.  Ferrell,  166  Fed.  Rep. 
702;  Greorgia  Fruit  Exchange  v, 
Tumipseed,  9  Ala.  App.  123;  Hollis- 
ton  V.  Emston,  124  Minn.  49;  Fisher 
Mills  Co.  V,  Swanson,  76  Wash. 
649. 

^Kimberiey  9.  Jennings,  6  Sim. 
340;  Kemble  v,  Kean,  6  Sim.  335; 
Whittaker  v.  Howe,  3  Beav.  383;  Kerr 
on  Injunctions,  506,  514;  post.  Part 
III.,  Chap.  II.  See,  also,  Mineral 
Water  Society  o.  Booth,  36  Ch.  D. 
465;  Tarr  v.  Stearman,  264  111.  110. 
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diemy  agreed  not  to  make  said  scales  for  any  person  other 
than  the  plaintiff  (except  with  the  latter's  written  consent) 
upon  a  penalty  for  each  scale  manufactured  in  violation  of 
the  agreement.  The  defendant  broke  the  contract^  and  the 
plaintiff  then  filed  a  bill  for  an  account  and  payment.  The 
prayer  was  refused  and  the  bill  dismissed,  not  only  on  the 
ground  that  the  condition  was  one  in  general  restraint  of 
trade j  and  therefore  void  at  law,  but  also  because  "a  chan- 
cellor would  regard  the  hardship  of  the  bargain  and  the  prej- 
udice to  the  public,  and  would  withhold  his  hand  from  en- 
forcing it,  for  such  decrees  are  always  of  grace  and  not  of 
right.''! 

Contracts  in  restraint  of  trade,  however,  if  they  are  reason- 
able, and  not,  because  of  any  special  stipulations  therein, 
or  of  any  circumstances  of  hardship  under  which  they  were 
executed,  unjust  or  inequitable,  will  be  enforced  in  equity.* 

Combinations  entered  into  for  the  purpose  of  preventing 
the  parties  thereto,  or  others,  from  engaging  in  trade,  are 
illegal.' 


*  Keeler  0.  Taylor,  63  Pa.  470.  See 
further  as  to  contracts  of  this  kind 
Gompers  v,  Rochester,  56  Pa.  194; 
McClurg's  Appeal,  58  Pa.  51;  Hall's 
Appeal,  60  Pa.  458;  Harkinson's  Ap- 
peal, 78  Pa.  196;  Andrews  v,  Kings- 
bury, 212  111.  97;  Lanzit  v.  Sefton 
Mfg.  Co.,  184  lU.  326;  Shute  t^.  Heath, 
131  N.  C.  281  (where  the  contract  was 
held  void  because  of  indefiniteness  as 
to  territory).  Roberts  v,  Lemont,  73 
Neb.  365. 

'Morris  f.  Colman,  18  Ves.  437; 
Nordenfelt  v.  Maxim-Nordenfelt 
Guns  &  Am.  Co.,  Ltd.,  [1894]  A.  C. 
535;  Mogul  S.  S.  Co.  v.  McGr^or, 
[1892]  A.  C.  25;  Dubowski  v.  Gold- 
stein, [1896]  1  Q.  B.  478;  Underwood 
V.  Barker,  [1899]  1  Ch.  300;  Nevanas 
V.  Walker,  [1914]  1  Ch.  413;  Eastes 
V.  Russ,  [1914]  1  Ch.  468;  Morse  v. 
Morse,  103  Mass.  73;  Taylor  v. 
Blanchard,  13  Allen,  370;  Leather 
Cloth  Co.  V.  Lorsont,  L.  R.  9  £q.  345. 


See  Cruttwell  v.  Lye,  17  Ves.  335; 
Allsopp  u.  Wheatcroft,  L.  R.  15  £q. 
59;  Pickett  v.  Green,  120  Ind.  584; 
Consumers'  Oil  Co.  v.  Nunnemaker, 
142  Ind.  560;  Carter-Crume  Co.  p, 
Peurrung,  86  Fed.  438;  Central 
Trust  Co.  V,  Continental  Trust  Co., 
86  Fed.  517,  and  Harrison  v.  Glucose 
Sugar  Refining  Co.,  116  Fed.  304; 
Monongahela  Coal  Co.  v,  Jutte,  210 
Pa.  288;  United  Shoe  Co.  t^.  Kimball, 
193  Mass.  351.  Except  within  a  very 
narrow  limit  contracts  in  restraint 
of  trade  are  invalid  under  the  stat- 
utes of  Oklahoma.  Hulen  v,  Earel, 
13  Okla.  246;  Harbison-Walker  Co. 
V.  Stanton,  227  Pa.  55;  Walker  v,  Law- 
rence, 177  Fed.  363;  Weickgenant  v. 
Eccles,  173  Mich.  695;  Eureka 
Laundry  Co.  v.  Long,  146  Wis.  205; 
Jewel  Tea  Co.  v.  Novak,  146  Wis. 
224. 

'Story's   Eq.,  §292;    Stanton   v, 
Allen,  5  Denio,  434;  Hilton  v,  Eckers- 
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Thus,  in  the  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,^  a 
contract  was  entered  into  between  five  coal  companies,  by 
which  it  was  agreed  that  the  coal  market  in  certain  regions 
was  to  be  divided  among  the  contracting  parties  in  certain 
proportions,  with  a  proviso  that  the  several  companies  should 
sell  coal  only  to  the  extent  of  their  proportion,  and  only  at 
prices  adjusted  by  a  committee.  The  result  of  this  com- 
bination was  to  control  the  value  of  coal  in  an  extensive 
market,  and  to  cause  it  to  bring  prices  which  it  would  not 
have  commanded  had  it  been  left  to  the  natural  laws  of 
trade.  It  was  therefore  held  that  a  combination  so  wide  in 
its  scope,  general  in  its  influence,  and  injurious  in  effects, 
was  a  contract  against  public  pohcy,  illegal,  and,  therefore, 
void.* 

In  the  Chicago  Gas  Light  Co.  v.  People's  Gas  Light  Co.'  a 
similar  decision  was  made.  There  the  plaintiff,  a  gas  mau- 
ler, 32  Eng.  L.  &  Eq.  198;  34  Eng. 
L.&Eq.224;D6uber  Watch  Case  Man. 
Co.  V.  Howard  Co.,  35  U.  S.  App.  16, 
28,  40;  Nester  v.  Continental  Br.  Co., 
161  Pa.  473;  Clark  v,  Needham,  125 
Mich.  84;  Tuscaloosa  Ice  Manuf.  Co. 
V.  Williams,  127  Ala.  110;  Fullington 
V.  Kyle  Lumber  Co.,  139  Ala.  242; 
Webb  Press  Co.  v.  Bierce,  116  La. 
906;  Georgia  Exchange  v,  Tumipseed, 
9  Ala.  App.  123;  State  v.  Mills  Co., 
124  Minn.  34;  State  v.  Ice  Co.,  246 
Mo.  168;  Standard  Co.  v.  Grant,  165 
N.  C.  453;  Fisher  Co.  v.  Swanson, 
76  Wash.  649;  People  v.  Dwyer,  145 
N.  Y.  Supp.  748. 

>68  Pa.  173.  See,  also,  Oregon 
Steam  Nav.  Co.  v.  Winsor,  20  Wall. 
64;  Maguire'v.  Smock,  42  Ind.  1; 
Bowen  v,  Matheson,  14  Allen,  99; 
Carew  v,  Rutherford,  106  Mass.  1; 
Gale  V.  Kalamazoo,  23  Mich.  344; 
Sampson  v.  Shaw,  101  Mass.  145  (an 
agreement  to  comer  stocks);  Craw- 
ford V.  Wick,  18  Ohio  St.  190;  State 
0.  Armour  Packing  Co.,  173  Mo.  356. 
See  comment  on  case  in  Mononga- 
hela  Coal  Co.  p.  Jutte,  210  Pa.  299; 


Pocahontas  Coke  Co.  v.  Coal  Co.,  60 
W.  Va.  508. 

>  See,  also,  Ch.,  Mil.  &  St.  P.  Ry. 
Co.  V.  Wab.,  St.  L.  &  Pac.  Ry.  Co.,  27 
U.  S.  App.  1;  More  v.  Bennett,  140 
111.  69  (a  combination  among  stenog- 
raphers); Judd  V,  Harrington,  139 
N.  Y.  105;  Amot  v.  Pittston  &  Elmira 
Coal  Co.,  68  N.  Y.  558;  Bailey  v. 
Master  Plumbers,  103  Tenn.  99; 
Cummings  v.  Union  Blue  Stone  Co., 
164  N.  Y.  401;  Cohen  v,  Berlin  and 
Jones  Envelope  Co.,  166  N.  Y.  292; 
Employing  Printers'  Club  v.  Doctor 
Blossner  Co.,  122  Ga.  509;  and,  upon 
the  general  subject,  Hoffman  v. 
Brooks,  23  Am.  Law  Reg.  648,  and 
note;  article  in  24  Am.  Law  Reg.  217 
and  281;  De  Witt  Wire  Cloth  Co.  o. 
N.  J.,  etc.,  Co.,  14  N.  Y.  Sup.  277; 
Park  V.  Nat.  Druggists'  Assn.,  175 
N.  Y.  1;  Chicago  Coal  Co.  ti.  People, 
214  111.  421;  Hunt  v.  Riverside  Club, 
140  Mich.  538;  Finck  v.  Granite  Co., 
187  Mo.  244;  Grenada  Lumber  Co. 
V.  Mississippi,  217  U.  S.  439. 

*  121  IlL  530. 
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ufacturing  corporation,  had  been  granted,  from  February  12, 
1849,  the  exclusive  privilege  of  supplying  the  city  of  Chicago 
with  gas  for  ten  years,  by  its  charter.  The  defendant, 
another  gas  manufacturing  corporation,  had  been  granted 
this  privilege  at  the  expiration  of  the  ten  years.  By  con- 
tract of  April  21,  1862,  the  two  companies  divided  the  city, 
and  agreed  not  to  compete  in  each  other's  territory.  The 
agreement  was  held  void  as  in  restraint  of  trade.  ^  Indeed, 
the  question  as  to  the  validity  of  such  contracts  in  restraint 
of  trade  has,  withm  the  past  few  years,  grown  to  great  im- 
portance. The  comm^cial  combinations  known  as  ''trusts" 
are  of  very  modem  growth,  and  their  legality  has  been  but 
lately  passed  upon.*  The  case  of  The  People  v.  The  North 
River  Sugar  Refining  Co.,'  more  shortly  known  as  the 
"Sugar  Trust"  case,  may  be  taken  as  an  example,  although 
the  ultimate  decision  in  that  case  was  based  upon  the  abuse 
of  corporate  powers — ^not  upon  the  illegality  of  the  contract. 
There,  proceedings  were  instituted  to  forfeit  the  charter  of 
the  corporation  defendant,  on  the  ground  of  abuse  of  its 
powers  by  the  practical  surrender  of  its  corporate  independ- 
ence, and  because  of  the  illegality  of  the  arrangement  into 
which  it  had  entered  with  other  sugar  companies.  This 
arrangement  was  in  substance  a  partnership  based  upon  a 
trust  deed,  under  the  provisions  of  which  the  stock  of  the 
corporations  which  entered  into  the  combination  was  turned 
over  to  a  board  of  directors,  in  return  for  which  certificates 
of  holdings  in  the  central  organization  were  issued  to  the 
shareholders  in  the  different  corporate  members  thereof. 
The  output  of  any  one  corporation,  member  of  the  combina- 


'See,  also,  Charleston  Gas  Ck>.  v. 
Kanawha  Oas  Co.,  58  W.  Va.  22; 
State  ez  rd,  Portland  Nat.  Gas  Co., 
153  Ind.  483;  essay  by  Prof.  Geo. 
Stuart  Patterson  on  ''Contracts  in 
Restraint  of  Trade,"  Philadelphia, 
1801;  Keene  v.  Gas  Co.,  69  Kan. 
284c 

*  It  need  scarcely  be  said  that  the 
word  "trusts,"  when  used  to  desig- 
nate a  commercial  venture  of  this 


kind,  bears  a  different  meaning  from 
that  in  which  it  is  technically  used  in 
equity.  By  "trust"  as  here  used  is 
meant  a  combination  whereby  in- 
terests in  corporations  or  firms,  which 
unite  in  a  common  enterprise,  are 
deposited  with  trustees,  the  ownets 
receiving  in  return  interests  in  the 
general  organization. 
*  54  Hun,  354;  121  N.  Y.  586. 
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tion,  was  regulated  by  the  trustees;  and  the  earnings  of  all 
were  to  be  turned  over  to  the  trustees,  by  whom  dividends 
on  the  trust  shares  were  to  be  declared.  This  arrangement 
was  held  illegal  in  the  lower  court  in  an  opinion  of  great  legal 
force  by  Judge  Barrett;  and  this  ruling  was  affirmed,  on  the 
same  ground,  by  the  Appellate  Division  of  that  court.  In 
the  Court  of  Appeals,  however,  while  the  decision  was  af- 
firmed, the  affirmance  was  put  upon  the  groimd  of  abuse  of 
corporate  powers.  The  ground  taken  by  Judge  Barrett,  how- 
ever, would  appear  to  be  sound ;  and  his  ruling  not  only  fol- 
lows that  of  the  Supreme  Court  of  Pennsylvania  in  the  Morris 
Rim  Coal  Co.  Case,  cited  above,  but  is  in  accord  with  the 
judgment  in  the  Chicago  Gas  Trust  Case,  where  the  decision 
was  put  expressly  on  the  ground'  of  the  illegality  of  the  con- 
tract.^ Other  decisions  are  to  the  same  effect.^  The  basis  of 
these  decisions  would  seem  to  be  the  danger  to  public  inter- 
ests; and  where  the  public  is  not  thus  threatened,  contracts 
limiting  production  have  been  sustained.*  Where,  however, 
the  contract  cannot  stand  such  a  test,  it  must  fall.  A  contract 
(for  example)  whereby  a  corporation  chartered  to  perform  the 
duties  of  a  common  carrier,  or  any  other  duties  to  the  public, 
agrees  that  it  will  not  perform  those  duties  at  all,  anywhere, 
for  ninety-nine  years,  is  clearly  unreasonable  and  void.* 


^  People  ex  rd.  Peabody  v.  Chicago 
Gas  Trust  Co.,  130  111.  268.  See  arti- 
cle on  "  The  Legality  of  Trust  Combi- 
nations/' by  Louis  Bossot,  Jr.,  Am. 
Law  Reg.  Nov.  &  Dec.  1891,  p.  751; 
and  essay  of  Prof.  Geo.  Stuart  Pat- 
terson, supra. 

'  Amot  V.  Pittston  &  Elmira  Coal 
Co.,  68  N.  Y.  668;  Craft  v.  McCon- 
ouf^y,  79  111.  346;  Distillery  &  Cattle 
Feeding  Co.  v.  The  People,  166  111. 
448, 486;  State  v.  Standard  Oil  Co.,  49 
Ohio  St.  137;  Texas  Stand.  Oil  Co.  v. 
Adoue,  83  Tex.  650;  Central  Salt  Co. 
tf.  Guthrie,  35  Ohio,  666;  Collins  v, 
Locke,  4  App.  Cas.  674;  Mill  &  Lum- 
ber Co.  V.  Hayes,  76  Cal.  387;  Dun- 
bar V.  American  Telephone  Co.,  224 


lU.  9;  Southern  Electric  Co.  v.  State, 
91  Miss.  196. 

*  Collins  V.  Locke,  4  App.  Cas.  674; 
Skrainka  v,  Scharringhausen,  8  Mo. 
App.  522;  Diamond  Match  Co.  v, 
Roeber,  106  N.  Y.  473;  Leslie  v.  Loi> 
illard,  110  N.  Y.  519;  Ontario  Salt 
Co.  V.  Merchants'  Salt  Co.,  18  Grant's 
Ch.  Rep.  540;  Kellogg  t^.  Larkin,  3 
Chand.  133;  Fowle  v.  Park,  131  U.  S. 
88,  97.  See,  however,  Richardson  v. 
Buhl,  77  Mich.  632.  The  question 
is  whether  the  restraint  affords  more 
than  a  fair  and  reasonable  protection 
to  the  party  in  whose  favor  it  is  im- 
posed. Bancroft  v.  Company,  72 
N.  H.  402. 

*See  the  language  of  Mr.  Justice 
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Such  was  the  decision  of  the  Supreme  Court  of  the  United 
States;  and  the  judgment  would  seem  to  be  based  on  good 
morals  as  well  as  sound  law. 

Upon  the  same  general  principle,  bonds  restraining  the 
right  of  alienation  have  been  ordered  to  be  dehvered  up, 
as  opposed  to  public  policy.^ 

The  policy  of  the  law  upon  the  subject  of  combinations 
of  the  character  spoken  of  in  this  section  was  expressed  in  the 
form  of  a  statute  by  the  passage  in  1890  of  an  Act  of  Con- 
gress to  ^'protect  trade  and  commerce  against  imlawful 
restraints  and  monopolies."  ^  Under  this  statute  it  has  been 
held  that  the  prohibitions  contained  in  the  Act  apply  to  all 
contracts  and  combinations  which  amount  to  an  imreason- 
able  or  undue  restraint  of  trade  in  interstate  commerce.' 
The  scope  and  extent  of  this  statute  were  recently  considered 
in  Standard  Oil  Co.  v.  United  States/  and  the  conclusion 
reached  that  the  unification  of  power  and  control  over  a 
conmiodity  such  as  petroleum  and  its  products  by  combining 
in  one  corporation  the  stocks  of  many  other  corporations 
aggregating  a  vast  capital,  gives  rise  of  itself  to  the  prima 
facie  presimiption  of  an  intent  and  purpose  to  dominate  the 
industry  connected  with,  and  gain  perpetual  control  of,  the 
movement  of  that  conmiodity  and  its  products  in  the  chan- 
nels of  interstate  commerpe  in  violation  of  the  Anti-trust 
Act,  and  that  as  the  contracts  or  acts  embraced  in  the  pro- 
vision of  the  Act  ''were  not  expressly  defined,  since  the 
enmneration  addressed  itself  simply  to  classes  of  acts,  those 


Gray,  in  Central  Transp.  Go.  v.  Pull- 
man's Car  Co.,  139  U.  8.  54.  See, 
also,  the  cases  cited  by  him,  viz., 
Oregon  Steam.  Nav.  Co.  v,  Winsor, 
20  Wall.  64;  Gibbs  v.  Baltimore  Gas 
Co.,  130  U.  S.  398,  408r410,  and  the 
language  of  Mr.  Justice  Peckham,  in 
Pullman  Car  Co.  v.  Central  Transp. 
Co.,  171  U.  S.  145-161. 

'Jervis  v,  Bruton,  2  Vem.  251; 
Freeman  v.  Freeman,  2  Vem.  233; 
Poole's  Case  (cited).  Moor,  810. 

>  26  Stat.  209,  c.  647. 


'Dr.  Miles  Medical  Co.  v.  Park 
&  Sons  Co.,  220  U.  S.  400;  Straus  v. 
American  Pub.  Assn.,  231  U.  S.  234; 
Standard  Mfg.  Co.  v.  United  States, 
226  U.  S.  20;  United  States  u.  Amer- 
ica Tobacco  Co.,  221  U.  S.  106; 
United  States  v»  Terminal  R.  R. 
Assn.,  224  U.  S.  383;  United  SUtes 
V.  Reading  Co.,  226  U.  S.  324;  Eastern 
States  Lumber  Co.,  234  U.  S.  600; 
Lawlor  v.  Loewe,  235  U.  S.  522;  Penna. 
Co.  V.  United  States,  236  U.  S.  351. 

*  221  U.  S.  1. 
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classes  being  broad  enough  to  embrace  every  conceivable 
contract  or  combination  which  could  be  made  concerning 
trade  or  commerce  or  the  subjects  of  such  commerce,  and 
thus  caused  any  act  done  by  any  of  the  enumerated 
*  methods  anywhere  in  the  whole  field  of  human  activity 
to  be  illegal  if  in  restraint  of  trade,  it  inevitably  fol- 
lows that  the  provision  necessarily  called  for  the  exercise 
of  judgment  which  required  that  some  standard  should  be 
resorted  to  for  the  purpose  of  determining  whether  the  pro- 
hibitions contained  in  the  statute  had  or  had  not  in  any  given 
case  been  violated.  Thus  not  specifying  but  indubitably 
contemplating  and  requiring  a  standard,  it  foUows  that  it 
was  intended  that  the  standard  of  reason  which  had  been 
applied  at  the  common  law  and  in  this  coimtry  in  dealing 
with  subjects  of  the  character  embraced  by  the  statute,  was 
intended  to  be  the  measure  used  for  the  purpose  of  deter- 
mining whether  in  a  given  case  a  particular  act  had  or  had 
not  brought  about  the  wrong  against  which  the  statute 
provided."^ 

In  United  States  v.  Winslow,'  the  same  result  was  reached 
in  construing  the  Anti-trust  Act,  by  holding  that  the  Act 
was  subject  to  the  rule  that  statutes  are  not  to  be  interpreted 
to  change  the  common  law  except  so  far  as  a  purpose  to  do 
so  is  necessarily  implied,  and  that  the  Act  was  not  intended 
to  prohibit  contracts  which  the  common  law  had  affirmed 
as  reasonable,  but  was  to  be  construed  in  accordance  with 
the  common  law  developed  along  reasonable  lines  in  accord- 
ance with  modem  commercial  advance. 

By  Act  of  Congress  dated  October  15,  1914,  the  Anti- 
Trust  was  supplemented.  By  the  seventh  section  of  that 
Act  it  is  provided  that  no  corporation  is  to  acquire  stock  of 
any  corporation  engaged  in  commerce  where  the  effect  may 
be  to  substantially  lessen  competition,  and  by  the  provisions 
of  the  eighth  section  interlocking  directors  are  prohibited. 

229.  Sales  of  public  offices. 

The  last  of  the  contracts  which  will  be  noticed  as  being 

1  Chief  Justice  White,  p.  60.  *  195  Fed.  587. 
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void  on  the  ground  of  illegality  in  their  subject-matter,  are 
contracts  for  the  procurement  of  sale  of  public  offices.  Sir 
John  Strange,  M.  R.,  in  his  opinion  in  Chesterfield  v.  Jans- 
sen,^  says:  "So,  in  bargains  to  procure  offices,  neither  of  the 
parties  is  defrauded  or  imapprised  of  the  terms,  but  it  serves  * 
to  introduce  imworthy  pbjects  into  publick  offices;  and, 
therefore,  for  the  sake  of  the  publick  the  bargain  is  re- 
scinded."* 

The  conduct  of  equity  in  such  a  case  is  but  in  accordance 
with  a  general  principle  by  which  Courts  of  Chancery,  and, 
indeed,  every  other  tribunal,  would  discourage,  in  every 
way,  contracts  opposed  to  good  morals  and  sound  public 
policy.  The  examples  of  illegal  contracts  already  given  are 
but  instances  of  this  genera^  principle;  and  it  might  not  be 
too  much  to  say  that  in  every  case  where  rules  of  public 
policy  are  violated,  and  where  relief  could  be  afforded  by  the 
machinerjr  of  a  Court  of  Chancery,  and  where  a  full,  ad- 
equate, and  complete  remedy  could  not  be  had  at  common 
law,  equity  will  interpose  for  the  purpose  of  restraining  an 
action  brought  to  enforce  such  a  contract,  or  to  compel  the 
surrender  of  the  instrument  by  which  it  has  been  secured.' 

^  1  Atk.  352.    See,  also,  Boynton  plied  to  offices  in  a  private  corpora- 

f.  Hubbard,  7  Mass.  119.  tion. 

>See  Basket  v.  Moss,  115  N.  Car.  'Spalding  v.  Ewing,  149  Pa.  375; 

448;  Harris  t;.  Chamberlain,  126  Mich.  Goodrich  t;.   Tenney,    144  111.   422; 

280;  Gage  v.  Fisher,  5  N.  Dak.  297.  Lum   o.    McEwen,    56    Minn.   278; 

In  this  last  case  the  rule  was  ap-  Houlton  v.  Dunn,  60  Minn.  26. 
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FRAUD    FRESUBfED    FROM    THE   RELATIONS    OF   THE    PARTIES 


230.  Mental  disability;  drunkennesB; 

dvress. 

231.  Undue    influence;    gifts;    Hu- 

guenin  v.  Basely. 

232.  Contracts;  Tate  v,  Williamson. 

233.  Parties    between    whom    con- 

fidential   relation    ordinarily 
exists. 


234.  Guardian  and  ward. 

235.  Parent  and  child. 

236.  Solicitor  and  client. 

237.  Trustee  and  ces^*  ^fU6  (rtM^. 

238.  Fiduciary  can  make  no  profit; 

Tyrrell  v.  Bank. 

239.  Promoters  of  companies. 


230.  Mental  disability;  dninkenness;  duress. 

The  third  species  of  fraud,  according  to  Lord  Hardwicke's 
classification,  is  that  which  is  presumed  from  the  circum- 
stances and  condition  of  the  parties  contracting;  ^  and  this 
may,  perhaps,  be  again  subdivided  into  two  classes,  viz., 
first,  where  one  of  the  parties  is  laboring  under  some  mental 
disability;  and,  second,  where  the  transaction  takes  place 
under  undue  influence. 

As  to  the  first  of  the  two  classes,  mere  weakness  of  mind  is 
not  of  itself  a  sufiicient  ground  for  equitable  interference.  It 
would  be  impossible  to  carry  on  the  business  of  the  courts  if 
they  undertook  to  interfere  in  every  case  in  which  a  superior 
and  more  astute  intellect  obtained  an  advantage  in  a  bargain 
over  a  dull  or  feeble  mind.^  But  an  entire  absence  of  intel- 
lectual power,  or  great  mental  aberration,  will  be  sufficient  to 
cause  a  contract  to  be  rescinded.'    Hence,  the  contracts  of 


^The  presumption  is  raised  with- 
out the  aid  of  any  evidence  of  actual 
imposition,  from  the  very  nature  of 
the  transaction.  Sprinkle  v.  Well- 
bom,  140  N.  C.  175. 

'Osmond  v,  Fitzroy,  3  P.  Wms. 
129;  Ex  parte  Allen,  15  Mass.  58; 
Hadley  v,  Latimer,  3  Yerg.  537; 
Rogers  v.  Higgins,  57  III.  247;  Killian 
V,  Badgett,  27  Ark.  166;  Mann  v. 
Betterly,  21  Vt.  326;  Thomas  v. 
Sheppard,  2  McCord  Eq.  36;  Naoe  v. 


Boy^,  30  Pa.  90;  Aiman  v.  Stout,  40 
Pa.  144;  Hyer  v.  Little,  20  N.  J.  Eq. 
443;  Lozear  v.  Shields,  23  N.  J.  Eq. 
509;  Stiner  v,  Stiner,  58  Barb.  643; 
Hartley  o.  Marietta  Co.,  138  Ga. 
736;  Gilmore  v.  Samuels,  135  Ky. 
706;  Sutherland  v.  Richardson,  55 
Or.  535;  Du  Boee  v,  KeU,  90  S.  C.  207. 
'Allis  V.  BiUings,  6  Met.  415; 
Breckenridge  v.  Ormsby,  1  J.  J. 
Marsh.  239;  Desilver's  Est.,  5  Rawle, 
111;  Bensell  v.  Chancellor,  5  Whart. 
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idiots  and  lunatics  are  void,  or,  at  least,  avoidable.^  And 
while  mere  weakness  of  mind  will  not  be  enough,  of  itself,  to 
justify  a  rescission,  it  will,  nevertheless,  always  constitute  an 
important  element  in  actual  fraud.*  If,  therefore,  a  transac- 
tion be  in  the  slightest  degree  tainted  with  deceit,  the  in- 
tellectual imbecility  of  the  injured  party  will  be  laid  hold  of 
by  a  chancellor  to  make  out  a  case  of  actual  fraud,  which 
might  otherwise  be  incapable  of  proof.'  Whatever  be  the 
cause  of  the  mental  weakness — ^whether  it  arise  from  per- 
manent injury  to  the  mind,  or  temporary  illness,  or  excessive 
old  age — it  will  be  enough  to  make  the  court  scrutinize  the 
contract  with  a  jealous  eye;  and  any  unfairness  or  over- 
reaching will  be  promptly  redressed.*  As  has  been  said  by 
the  Supreme  Court  of  the  United  States,  "wherever  there 
is  great  weakness  of  mind  in  a  person  executing  a  conveyance 
of  land,  arising  from  age,  sickness,  or  any  other  cause,  though 
not  amounting  to  an  absolute  disqualification,  and  the  con- 
sideration given  for  the  property  is  grossly  inadequate,  a 


376;  Beals  v.  See,  10  Pa.  56;  Fish- 
burae  V.  Ferguson,  84  Va.  87;  Mc- 
Cartney V,  McCartney,  93  Tex. 
359. 

» See  Hill  on  Trustees,  46  (73,  4th 
Am.  ed.) ;  Howe  v,  Howe,  99  Mass.  88; 
Helbreg  v.  Schumann,  150  111.  12; 
Wager  v.  Wagoner,  53  Neb.  511.  See, 
also,  Blount  v.  Spratt,  113  Mo.  48,  for 
a  case  in  which  equity  declined  to 
interfere  because  the  parties  could 
not  be  restored  to  their  original  posi- 
tions; and  also,  Jamison  v.  CuUigan, 
151  Mo.  410;  McKenzie  v,  Donnell, 
151  Mo.  430,  461;  Ratlii!  v,  Baltzcr, 
13  Ida.  152;  Birmingham  Ry.  v.  Hin- 
ton,  158  Ala.  470. 

» Nottidge  V.  Prince,  2  Giff.  246; 
Baker  &.  Monk,  33  Beav.  419;  4  DeG. 
J.  &  S.  388;  Boyse  v,  Rossborough,  6 
H.  L.  Cas.  2;  Harding  v.  Handy,  11 
Wheat.  103;  Tracey  v,  Sacket,  1 
Ohio  St.  64;  Whitehom  o.  Hines,  1 
Munf.  557;  Whelan  f.  Whelan,  3 
Cow.  637;  Deatly  o.  Murphy,  3  A.  K. 


Mai«h.  472;  Brogden  v.  Walker,  2  H. 
&  J.  285;  Rumph  v.  Abercrombie,  12 
Ala.  64;  McWiUiams  v,  Doran,  103 
Mich.  588. 

»  Hutchinson  v,  Tindall,  3  N.  J.  Eq. 
367;  Rumph  v.  Abercrombie,  12  Ala. 
64;  Hunt  v.  Moore,  2  Pa.  105; 
Brady's  Appeal,  66  Pa.  277;  Hu- 
guenin  v.  Baseley,  14  Ves.  273; 
Harding  t>.  Handy,  11  Wheat.  103; 
Hill  V.  McLaurin,  28  Miss.  288; 
Storrs  V.  Scougale,  48  Mich.  387; 
Hill  on  Trustees,  154;  Davis  v,  Cum- 
mings,  60  Vt.  602. 

*  Highberger  v,  Stiffler,  21  Md.  338; 
Whelan  v.  Whelan,  3  Cow.  587; 
Martin  v,  Martin,  1  Heisk.  653; 
Brice  v.  Brice,  5  Barb.  549;  Hill  on 
Trustees,  155;  Perry  on  Trusts, 
§§  190,  191;  Matthews  v,  Baxter,  28 
L.  T.  (n.  s.)  169;  Maggini  v.  Pezzoni, 
76  Cal.  631;  McDaniel  v,  McCoy,  68 
Mich.  332;  Jones  v,  Thompson,  5  Del. 
Ch.  374;  Kennedy  v.  Currie,  3  Wash. 
442. 
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court  of  equity  will,  upon  proper  and  seasonable  application 
of  the  injured  party  or  his  representatives  or  heirs,  interfere 
and  set  the  conveyance  aside/'  ^  ''The  result  of  the  deci- 
sions,''  says  an  English  chancery  judge,  in  a  modem  case, 
''is,  that  where  a  purchase  is  made  from  a  poor  and  ignorant 
man  at  a  considerable  undervalue,  the  vendor  having  no 
independent  advice,  a  court  of  equity  will  set  the  transaction 
aside."  » 

This  principle  has  also  been  applied  to  cases  which  have 
been  somewhat  numerous  of  late  years,  namely,  those  which 
arise  out  of  accidents  upon  the  tracks  of  railroad  and  trolley 
companies.  Where  such  accidents  occur,  and  where  settle- 
ments are  made  with  and  releasee  of  damages  obtained  from 
the  injured  party,  shortly  after  the  accident  and  while 
suffering  mental  and  bodily  pain,  it  has  sometimes  been 
said  that  such  transactions  will  not  stand  in  equity,  and  in- 
deed may,  in  many  instances,  fiunish  no  defence  to  an  action 
at  law  on  the  original  tort.' 

It  must  be  remembered,  however,  that  a  written  instru- 
ment cannot  be  avoided  for  fraud  or  mistake  unless  the  ev- 
idence of  fraud  is  clear,  unequivocal,  and  convincing;  and 
it  must  also  be  recollected  that  a  written  release  cannot  be 
avoided  by  proof  that  one  of  the  parties  to  it,  who  is  sound 
in  mind  and  able  in  body,  could  not  read  or  write,  and  did 
not  know  the  terms  of  the  agreement,  but  neglected  to  ask 
anyone  to  read  it  to  him  when  he  signed  it.^ 


^AUore  v.  Jewell,  94  U.  S.  611; 
approved  in  OriflSth  v,  Crodey,  113 
U.  S.  05.  See,  also,  Kempeon  v.  Asb- 
bee,  L.  R.  10  Ch.  15;  ManhaU  v.  BiU- 
ingdy,  7  Ind.  250;  Dunoombe  v. 
Richards,  46  Mich.  166;  Moore  v. 
Moore,  56  Gal.  89;  Rau  v.  Von 
ZedliU,  132  Mass.  164;  Parkhurst  v, 
Hoefoid,  21  Fed.  827;  Churchill  o. 
Scott,  66  Mich.  486;  Dickson  v.  Kem- 
pinsky,  96  Mo.  252;  Borden  v. 
White,  44  N.  J.  Eq.  291;  HiU  v. 
Miller,  50  Kan.  659;  WiUe  v.  WiUe, 
57  S.  C.  413;  Yount  v,  Yount,  144 
Ind.  133;  Rees  v.  De  Benardy,  [1896] 


2  Ch.  437;  Stepp  0.  Frampton,  179 
Pa.  284;  light  v.  light,  221  Pa.  136; 
McDowell  V.  Edwards,  156  Ky. 
479. 

s  Fry  V.  Lane,  40  Ch.  D.  322. 

*  Jones  V,  Ala.  &  Vick.  R.  R.  Co., 
72  Miss.  22;  Railway  Co.  v,  Cunning- 
ham, 59  Kan.  722. 

*See  the  language  of  Sanborn, 
Circuit  Judge,  in  Chicago,  etc.,  Ry. 
Co.  0.  Belliworth,  55  U.  S.  App.  113, 
119,  120.  See,  also,  in  this  connec- 
tion, Cooney  v,  Lincoln,  21  R.  1. 246; 
Union  Pacific  Ry.  Co.  v.  HaiiiSi  158 
U.  S.  326;  27  U.  S.  App.  450. 
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While  contracts  tainted  with  fraud  will  be  set  aside,  yet 
a  mere  latent  suspicion  of  unfairness  will  not  be  enough.^ 

Moreover,  it  need  scarcely  be  remarked  that  the  mere  cir- 
cumstance of  old  age  or  physical  feebleness,  will  not  render 
a  transaction  fraudulent,  if,  in  point  of  fact,  the  party  is 
intelligent  and  capable.^ 

Drunkenness  falls  under  the  same  principles.^  If  a  man  is 
so  far  drunk  that  he  is  substantially  non  compos  mentis,  his 
contract  will  be  invalid;  but  if  there  is  intoxication,  not  so 
great  in  extent,  equity  will  not  interfere.^  It  will,  however, 
in  cases  of  partial  drunkenness,  lay  hold  of  any  circumstances 
tending  to  show  actual  imposition,^  and  thus  make  out  a 
case  of  actual  fraud,  especially  if  the  drunkenness  has  been 
brought  about  by  the  contrivance  of  the  other  party  to  the 
transaction.^ 

Equity  will  also  relieve  against  contracts  obtained  under 
duress,  fear,  apprehension,  or  extreme  distress;^  even  al- 
though a  case  of  duress  at  common  law  might  not  have  been 
made  out.*  Thus,  in  Williams  v.  Bayley  it  was  held  that  a 
father,  whose  name  had  been  forged  by  his  son,  and  who  had 
been  requested  to  take  the  amount  of  the  liabiUty  upon  him- 
self, knowing  that  unless  he  did  so  his  son  would  be  exposed 


1  Hetrick's  Appeal,  58  Pa.  497. 

*  Gratz  V.  Cohen,  11  How.  19.  See, 
also,  Lewis  v.  Pead,  1  Ves.  Jr.  19; 
Pratt  V.  Barker,  1  Sim.  1;  4  Russ.  507; 
Graham  v.  Pancoast,  30  Pa.  89;  Dean 
V.  Puller,  40  Pa.  474;  Howe  v,  Howe, 
99  Mass.  88;  Greer  v.  Greer,  9  Gratt. 
332;  Wray  v,  Wray,  32  Ind.  126; 
Darnell  v.  Rowland,  30  Ind.  342; 
Johnson  v.  Watson,  169  111.  App.  218. 

» See  Co.  Litt.  447,  a. 

*  Gore  V,  Gibson,  13  M.  &  W.  623; 
Clifton  V.  Davis,  1  Pars.  Eq.  31; 
Johnson  v.  Medlicott,  3  P.  Wms.  130, 
n.;  Cory  ».  Cory,  1  Ves.  Sr.  19;  Max- 
well V.  Pittenger,  3  N.  J.  Eq.  156; 
Selah  V,  Selah,  23  N.  J.  Eq.  185;  Mor- 
rison V.  McLeod,  2  Dev.  &  Bat.  Eq. 
221 ;  Harbison  v.  Lemon,  3  Blackf .  51 ; 
Cook  V.  Bagnell  Co.,  78  Ark.  47; 


BogKS  V    HoUoway,   158  Ala.  286; 
Bing  V.  Bank,  5  Ga.  App.  578. 

*  Gross  inequality  in  consideration. 
Swan  V,  Talbot,  152  Cal.  142. 

•  Crane  v.  Conklin,  Saxt.  346;  Cory 
V.  Cory,  1  Ves.  Sr.  19;  Collaway  ». 
Witherspoon,  40  N.  C.  128;  Phil- 
lips V.  Moore,  11  Mo.  600;  Freanan 
V.  Dwiggins,  2  Jon.  Eq.  162;  MuUer 
V,  Buyck,  12  Mont.  354;  Shaw  v. 
Thackray,  1  Sm.  &  Giflf.  537;  Dahl- 
mann  v,  Gaugente,  238  111.  230;  Mill^ 
V.  Sterringer,  66  W.  Va.  169;  Scank>Q 
V.  Connor,  168  Mich.  133. 

'  Neilson  v.  McDonald,  7  Johns. 
Ch.  210;  Hill  on  Trustees,  156;  Good- 
rich 0.  Shaw,  72  Mich.  109;  Oak  v. 
Dustin,  79  Me.  23;  Anthony  v.  Brown, 
214  Mass.  439. 

>  Galush  V.  Sherman,  105  Wis.  263. 
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to  a  criminal  prosecution  with  the  certainty  of  conviction, 
could  not  be  regarded  as  a  free  and  voluntary  agent,  so  as 
to  render  a  security  given  under  such  a  pressure  valid.  ^  And 
so,  on  the  same  grounds,  the  deed  of  a  married  woman  will 
be  avoided,  if  her  acknowledgment  has  been  obtained  by 
duress;  ^  and  a  settlement  by  a  wife  on  her  husband,  ob- 
tained by  him  by  instituting  proceedings  in  divorce,  will  be 
set  aside.' 

But  a  bill  will  not  lie  for  rescission  on  the  ground  of  duress 
after  the  contract.* 

231.  Undue  influence ;  gifts ;  Huguenin  v.  Baseley. 

Passing  now  to  the  second  class  of  cases,  those,  namely,  in 
which  the  fraud  springs  from  the  circumstances  and  condi- 
tion of  the  parties  to  the  transaction,  it  may  be  stated,  as  a 
general  rule,  that  reUef  will  be  afforded,  in  equity,  in  all 
transactions  in  which  ''influence  is  acquired  and  abused, 
where  confidence  is  reposed  and  betrayed."  * 

A  transaction  which  takes  place  under  undue  influence 
may  be  either  in  the  nature  of  a  gift  or  of  a  contract.    In 


*  Williams  v,  Bayley,  L.  R.  1  H.  L. 
218.  See  Bentley  v.  Robson,  117 
Mich.  691;  Heaton  v.  Bank,  59  Kan. 
281;  Goffman  v.  Lookout  Bank,  5 
Lea,  232;  Jordan  v.  Elliott,  12  W.  N. 
C.  66;  Norton  v.  Norton,  74  la.  161; 
Bryant  v.  Peck  &  Co.,  154  Mass.  460; 
Davis  V.  Smith,  68  N.  H.  253; 
Lomerson  v»  Johnston,  47  N.  J.  Eq. 
312;  Lappin  v,  Crawford,  186  Mo. 
462;  Hensinger  v.  Dyer,  147  Mo.  219; 
Turner  v.  Overall,  172  Mo.  271;  Hai^ 
greaves  v,  Korcek,  44  Neb.  660.  But 
see  Shattuck  v.  Watson,  53  Ark. 
147;  Sulzner  v.  Cappeau,  238  Pa. 
547. 

>  McCandless  v,  Engle,  51  Pa.  309; 
Michener  v,  Cavender,  38  Pa.  337; 
Louden  ».  Blythe,  16  Pa.  532.  For 
the  rule  at  law,  see  Fairbanks  v. 
Snow,  145  Mass.  153. 

*  Polliver  v.  Dolliver,  94  Cal.  642. 


See,  also,  Curtis  v.  Crossley,  59  N.  J. 
Eq.  358. 

*  Fulton  V.  Loftis,  63  N.  C.  393. 
To  justify  setting  aside  a  deed  upon 
the  ground  of  duress,  the  grantor 
must  ai  the  time  of  its  execution  have 
been  in  such  fear  of  his  life,  or  of 
bodily  harm  in  case  of  refusal  as  to 
so  affect  his  mind  that  the  execution 
of  the  deed  cannot  be  said  to  be  his 
voluntary  act.  Hint2  v,  Hintz,  222 
111.248. 

•  Smith  V.  Kay,  7  H.  L.  Cas.  779. 
The  language  of  Lord  Kingsdown  is 
even  more  striking  than  that  used  by 
Sir  Samuel  Romilly  in  his  celebrated 
reply  in  Huguenin  v.  Baseley  (p.  285), 
viz.,  that  ''the  relief  stands  upon  a 
general  principle  applying  to  all  the 
variety  of  relations  in  which  domin- 
ion may  be  exercised  by  one  person 
oyer  another," 


398 


FRAITD. 


[part  n. 


either  aspect  it  is  regarded  by  courts  of  equity  with  a  jealous 
eye;  but  the  scrutiny  in  cases  of  gifts  is  more  severe  and 
searching  than  in  those  of  contracts. 

The  leading  authority  upon  the  subject  of  gifts  which  are 
obtained  through  undue  influence  is  Huguenin  v.  Baseley,* 
where  a  widow  lady  executed  a  voluntary  settlement  upon  a 
clergyman  who  had  ingratiated  himself  with  her,  and  had 
induced  her  to  withdraw  her  aflfairs  from  the  hands  of  her 
solicitor,  by  whom  they  had  been  previously  managed.  The 
settlement  was  set  aside,  on  the  ground  of  the  confidential 
relations  of  the  parties.  "The  question,"  said  Lord  Eldon, 
"is  not  whether  she  knew  what  she  was  doing,  had  done,  or 
proposed  to  do,  but  how  the  intention  was  jyroduced;  whether 
all  that  care  and  providence  was  placed  around  her,  as  against 
those  who  advised  her,  which  from  their  situation  and  rela- 
tion with  respect  to  her  they  were  bound  to  exert  on  her 
behalf." 

So,  in  the  case  of  Wright  v,  Vanderplank,  the  court  said 
that,  had  it  not  been  for  the  length  of  time  during  which  the 
transaction  had  been  acquiesced  in,  and  by  which  alone  the 
complainant  was  barred,  a  gift  from  a  daughter,  soon  after 
attaining  twenty-one,  to  her  father  would  have  been  set 
aside  solely  on  the  ground  of  the  jealousy  with  which,  upon 
principles  of  natural  justice,  and  upon  considerations  im- 
portant to  the  interests  of  society,  the  law  examines,  scru- 
tinizes, and  weighs  in  golden  scales  every  such  transaction.^ 


^  14  Ves.  Jr.  300;  2  Lead.  Gas.  Eq. 
556  (4ih  Eng.  ed.).  See  Kirwan  v, 
Cullen,  4  Ir.  Ch.  330;  McKinney  v. 
Hensley,  74  Mo.  326;  Buchanan  v. 
Gibbs,  26  Kan.  277;  Shaw  ».  BaU,  55 
la.  55,  and  Falk  v.  Turner,  101  Mass. 
494,  for  cases  which  were  held  not  to 
fall  under  the  doctrine  of  Huguenin 
p.  Baaeley. 

*  Wright  V,  Vanderplank,  8  DeG., 
M.  &  G.  137.  See,  also,  Turner  v, 
Gollins,  L.  R.  7  Gh.  329;  Hoghton  v. 
Hoghton,  15  Beav.  278;  Prideaux  v. 
Lonsdale,  1  De  G.,  J.  A  Sm.  433; 
Eyeritt  v.  Everitt,   L.  R.   10  Eq. 


405;  Tomson  v.  Judge,  3  Drew.  306; 
Broun  v.  Kennedy,  33  Beav.  133; 
Savery  v.  King,  5  H.  L.  Gas.  626; 
Lyon  V,  Home,  L.  R.  6  Eq.  655 
(where  a  transfer  of  £24,000  by  an 
old  lady  of  seventy-five  to  a  spirit- 
ualist was  set  aside);  Lockwood  v. 
Lockwood,  124  Mich.  627  (a  case  of 
conveyance  of  all  her  property  by  a 
woman  of  seventy  to  her  son);  Sher- 
rin  0.  Flinn,  155  Ind.  422;  Fulham 
V,  McCarthy,  1  H.  L.  Cas.  703; 
Greenfiekl's  Estate,  14  Pa.  507;  Wi»- 
tar's  Appeal,  54  Pa.  63;  Taylor  o. 
Taylor,    8    How.    183;    Slocum   v. 
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The  whole  subject  was  considered  in  the  English  Court  of 
Appeals  in  the  case  of  Allcard  v.  Skinner.^  There  a  single 
woman,  thirty-five  years  of  age,  under  the  advice  of  her 
spiritual  director  and  confessor,  became  an  associate  in  a 
Protestant  institution  known  as  "The  Sisters  of  the  Poor." 
The  Sisterhood  is  under  the  control  of  a  lady  superior. 
Among  the  vows  taken  by  the  associates  were  those  of  pov- 
erty and  of  obedience  to  the  lady  superior;  and  the  rules  pro- 
vided that  no  external  advice  should  be  received  save  with 
the  superior's  consent.  Miss  Allcard,  upon  becoming  an 
associate,  made  a  will  bequeathing  all  her  property  to  the 
superior;  and  shortly  afterwards  handed  over  to  her  large 
sums  in  money  and  in  railway  stock.  In  May,  1879,  Miss 
Allcard  left  the  Sisterhood.  In  1885  she  brought  an  action 
to  recover  the  money  and  stock.  It  was  held,  on  the  prin- 
ciple of  Huguenin  v.  Baseley,  that  her  equitable  right  was 
good,  but  that,  under  Wright  v.  Vanderplank,  it  had  been 
lost  by  laches. 

It  is  essential  that  the  donor,  under  such  circimistances, 
should  have  the  advantage  of  competent  and  independent 
advice;  and  if  the  person  who  stands  in  the  confidential 
relation  wishes  to  hold  the  benefit  conferred,  he  must  show 
that  the  person  conferring  it  had  such  advice.^ 


Manhall,  2  Wash.  G.  C.  397;  Brock 
V.  Barnes,  40  Barb.  521;  Gibbes  v. 
N.  Y.  Life  Ins.  Co.,  67  How.  Pr.  207 
Barnard  v.  Gantz,  140  N.  Y.  249 
Cherbonnier  v,  Evitts,  56  Md.  276 
Zimmerman  v,  Bitner,  79  Md.  115 
Ashton  V,  Thompson,  32  Minn.  25 
Caspari  t^.  The  First  Grerman  Ghurch 
82  Mo.  649;  Todd  v.  Grove,  33  Md 
188;  Turner  v.  Turner,  44  Mo.  535 
Knox  V.  Singmaster,  75  la.  64;  Good 
V.  Zook,  116  la.  582;  Davis  v.  Strange, 
86  Va.  793;  Curlett  v.  Newman,  30 
W.  Va.  182;  Ryan  v.  Price,  106  Ala. 
584.    See  Corp.  of  Latter  Day  Saints 
i>.  Watson,  25  Utah,  45;  Dowie  v.  Dris- 
coll,  203  111.  480;  Davis  v.  Parsons, 
165  Cal.  70;  Watson  v.  Hohnes,  80 


Misc.  (N.  Y.)  48;  Ware  v.  Mulford, 
79  N.  J.  Eq.  470. 

136  Ch.  D.  145.  See  Morley  ». 
Loughnan,  [1893]  1  Ch.  736,  where  a 
man  without  means,  employed  by  a 
wealthy  epileptic  as  a  travelling  com- 
panion, converted  the  latter  to  his 
own  religious  views  and  gradually 
obtained  from  him  most  of  his  for- 
tune. The  defendant  was  compelled 
to  refund  on  the  ground  of  undue 
influence  under  guise  of  religion. 

« Rhodes  v.  Bate,  L.  R.  1  Ch.  252; 
Allcard  o.  Skinner,  36  Ch.  D.  145; 
Corporation  of  Latter  Day  Saints  v, 
Watson,  25  Utah,  45.  See  Ross  v. 
Conway,  92  Cal.  632;  Collins  v.  Col- 
lins, 45  N.  J.  £q.  813;  Corrigan  v. 
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The  same  considerations,  however,  are  not  universally 
applicable  to  testamentary  dispositions.  Thus,  a  client  may 
make  a  gift  to  a  solicitor  by  will,  even  though  the  will  is 
drawn  by  the  solicitor,  provided  the  will  was  not  made  under 
any  mistake  or  misapprehension  caused  by  the  solicitor;  ^ 
and  so,  also,  the  natural  influence  of  a  son  over  a  father  will 
not,  of  itself,  render  a  testamentary  disposition  in  the  son's 
favor  invalid.* 

Even  gifts  between  persons  who  stand  in  no  confidential 
relation  to  each  other  are  watched  with  jealousy.' 


232.  Contracts ;  Tate  v.  Williamson. 

Passing  now  from  the  subject  of  gifts  to  that  of  contracts, 
it  may  be  stated,  as  a  general  rule,  that  a  contract  between 
parties  who  stand  in  a  confidential  relation  to  each  other 
falls  under  the  principle  laid  down  by  Lord  Kingsdown  in 
Smith  V.  Kay.^  Wherever  two  persons  stand  in  such  a  rela- 
tion that,  while  it  continues,  confidence  is  necessarily  re- 
posed by  one,  and  the  influence  which  necessarily  grows  out 
of  that  confidence  is  possessed  by  the  other,  and  this  con- 
fidence is  abused,  or  the  influence  is  exerted  to  obtain  an 
advantage  at  the  expense  of  the  confiding  party,  the  person 
so  availing  himself  of  his  position  will  not  be  permitted  to 
retain  the  advantage,  although  the  transaction  could  not 
have  been  impeached  if  no  such  confidential  relation  had 
existed.^  There  can  be  no  contract  between  the  two,  except 
after  the  fullest  and  fairest  explanation  and  communication 
of  every  particular  resting  in  the  breast  of  the  one  who  seeks 
to  establish  the  contract  with  the  person  so  trusting  him.* 


Pironi,  48  N.  J.  Eq.  607;  Post  v, 
Hagan,  71  N.  J.  Eq.  234. 

'Hindson  v,  Weatherill,  5  DeG., 
M.  &  G.  301.  See  Mitchell  v.  Hom- 
fray,  8  Q.  B.  Div.  587;  also,  2  Lead. 
Gas.  Eq.  390. 

>Mackall  v.  Mackall,  135  U.  S. 
173-174. 

» 2  Lead.  Gas.  Eq.  582.  See  Gooke 
V.  Lamotte,  15  Beav.  234. 

*  7  H.  L.  Gas.  750;  ante,  p.  397. 


« Tate  V.  Williamson,  L.  R.  2  Ch. 
61,  per  Lord  Ghelmsford.  See  Butler 
V.  Prentiss,  158  N.  Y.  49;  Marshall  o. 
Goleman,  187  HI.  556,  and  Hall  v. 
Winam,  14  Hawaii,  306. 

•  Note  to  Fox  V,  Mackreth,  1 
Lead.  Gas.  Eq.  171  (4th  Eng.  ed.). 
See,  also,  Norris  v,  Tayloe,  49  III. 
17;  Butler  v,  Prentiss,  158  N.  Y.  49; 
Van  Dusen  v.  Bigelow,  13  N.  D.  277; 
Huddleston  v.  Henderson,   181   UL 
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This  doctrine  was  applied  by  Lord  Chancellor  Chelmsford 
in  Tate  t^.  Williamson,  a  case  which  well  illustrates  the  extent 
and  nature  of  the  general  principle.  There  Tate,  a  young 
man  of  twenty-three,  who  was  the  owner  of  a  moiety  of  a 
freehold  estate,  and  who  was  largely  indebted,  wrote  to  his 
great-uncle  for  advice  and  assistance  in  regard  to  the  pay- 
ment of  his  debts.  His  great-uncle  sent  a  nephew,  William- 
son, to  see  Tate  upon  the  subject,  and  Williamson  made  an 
oflfer  to  purchase  Tate's  moiety  of  the  estate  for  £7000, 
which  was  verbally  accepted.  Before  any  agreement  was 
signed,  Williamson  obtained  a  valuation  by  a  surveyor, 
estimating  the  value  of  the  mines  imder  the  whole  tract  at 
£20,000.  The  sale  was  completed  without  this  information 
having  been  communicated  to  Tate.  A  bill  was  subsequently 
filed  by  Tate  to  set  the  sale  aside,  and  a  decree  in  his  favor 
was  made  by  Vice-Chancellor  Wood,*  which  was  afiSrmed 
by  Lord  Chelmsford.^  It  will  be  observed  that  in  this  case 
there  was  no  well-defined  confidential  relation  (such  as  that 
of  attorney  and  client,  guardian  and  ward,  and  so  forth) 
existing  between  the  parties;  but  that  the  circumstances  of 
the  transaction  were  such  that  one  man  necessarily  was 
trusted  by  the  other,  and  when  that  confidence  arose,  no 
matter  how,  the  duty  of  full  disclosure  immediately  arose 
with  it.  It  shows  the  truth  of  the  remark  made  by  Lord 
Cranworth  in  Smith  v,  Kay,^  that  the  familiar  cases  of  the 
influence  of  a  parent  over  his  child,  of  a  guardian  over  his 
ward,  of  an  attorney  over  his  client,  are  but  instances  of  a 
broad  and  widely  applicable  principle.^ 


App.  176;  Payne  v.  Payne,  12  Cal. 
A  pp.  251;  Andrews  v.  Lavery,  159 
Mich.  26. 

*  The  case,  when  before  the  Vice- 
Chancellor's  court,  is  reported,  L.  R. 
1  Eq.  528. 

^  L.  R.  2  Ch.  55.  See,  also,  Gros- 
venor  v.  Sherratt,  28  Beav.  659; 
Gary  ».  Gary,  2  Sch.  &  Lef.  173; 
Gibson  v.  Jeyes,  6  Ves.  266;  Gresley 
V.  Mousley,  3  DeG.,  F.  &  J.  433. 

» 7  H.  L.  Gas.  771. 

26 


*Sec,  also,  Turner  v.  Turner,  44 
Mo.  535;  Htirkness  v.  Fraser,  12  Fla. 
341;  Bayliss  v.  Williams,  6  Gold.  442; 
Kline  v.  Kline,  57  Pa.  120;  Rockar 
fellow  V.  Newcomb,  57  111.  186;  Roth- 
enbarger  v.  Rothenbarger,  111  Mo.  9; 
McGormick  v,  Malin,  5  Blackf.  523. 
In  this  last  case  it  was  said  with 
succinctness  and  accuracy  that  the 
rule  under  consideration  applies  ^'to 
all  cases  where  confidence  on  the  one 
hand  and  influence  on  the  other, 
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233.  Parties  between  whom  confidential  relation  ordinarily 
exists. 

Starting,  therefore,  with  the  general  principle  that  all 
transactions,  whether  of  gift  or  contract,  made  under  undue 
influence  growing  out  of  the  relations  of  the  parties,  may,  if 
they  are  injurious  to  the  confiding  party,  be  set  aside  solely 
on  the  ground  of  the  confidential  relation,  and  without  more, 
lot  us  see  how  this  principle  has  been  applied  to  the  numerous 
ccses  in  which  such  confidential  relations  ordinarily  arise. 

There  are  many  such  relations.  In  some  of  them  the  con- 
tract is  absolutely  voidable  at  the  option  of  the  party  who  is 
presumed  to  be  imposed  upon ;  while  in  others  the  confiden- 
tial relation  is  prima  facie  evidence  of  fraud,  which  may, 
however,  be  rebutted  by  showing  that  the  transaction  is  a 
fair  and  honest  one,  and  that  no  improper  advantage  has 
been  taken  of  the  influence  arising  out  of  the  confidential 
relation. 

The  question  always  is,  to  what  extent  may  undue  in- 
fluence be  presumed  from  the  relation  of  the  parties. 


234.  Guardian  and  Ward. 

This  presumption  of  undue  influence  is  more  or  less  strong 
according  to  the  peculiar  relations  which  the  parties  occupy 
towards  each  other. 

The  relation  of  guardian  and  ward  is  one  in  which  the 
presumption  exists,  perhaps,  in  the  highest  degree;  and  a 
transaction  between  persons  thus  situated  during  the  con- 
tinuance of  the  relationship,  and,  especially,  if  it  takes 
the  form  of  a  gift,  can  rarely,  if  ever,  stand.  ^ 

The  same  rule  applies,  though  not  with  the  same  strin- 
gency, to  contracts  between  guardian  and  ward,  and  to 


exist,  from  whatever  cause  they  may 
spring;"  citing  Griffiths  v.  Robins,  3 
Mad.  191;  Revett  v.  Harvey,  1  Sim. 
&  S.  502.  And  sec  Shipman  ».  Fur- 
niss,  69  Ala.  556;  Gillepsic  v.  Holland, 
40  Ark.  28;  Brown  v.  Burbank,  64 
Cal.  99,  and  Bowen  v.  Wolff,  23  R.  I. 
66;  Whitesell  v.  Strickler,  167  Ind. 


612.  But  see  Hemingway  v.  Cole- 
man, 49  Conn.  390,  and  Taylor  v. 
Johnston,  19  Ch.  D.  603;  Tindal  r. 
Sublett,  82  S.  C.  199. 

*See  Farmer  v.  Farmer,  39  N.  J. 
Eq.  211;  Cowee  v.  Cornell,  75  N.  Y. 
99;  Wehrle's  Appeal,  189  Pa.  179; 
Baum  V.  Hartmann,  226  111.  160. 
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gifts  from  the  latter  to  the  former,  immediately  after  the 
ward  has  attamed  his  majority;  the  reason  being  that  the 
influence  acquired  during  the  continuance  of  the  relation 
is  still  supposed  to  exist  and  all  settlements  or  dispositions 
of  property  are  presumed  to  be  made  under  undue  influence.  * 
If  such  transactions,  therefore,  are  ever  sustained,  they  are 
only  so  when  the  utmost  good  faith  is  displayed  by  the 
guardian,  and  when  the  ward  is  put  fully  in  possession  of 
all  the  information  in  regard  to  the  property,  which  is  neces- 
sary in  order  that  he  may  make  an  advantageous  and 
intelligent  disposition  of  it.^  Hence,  although  a  gift  from  a 
ward  to  his  guardian  may  be  sustained  if  it  is  shown  to  have 
been  made  upon  a  fair,  serious,  and  well-informed  considera- 
tion, it  will  not,  as  a  general  rule,  be  suffered  to  stand, 
although  there  may  not  be  any  evidence  of  actual  unfairness.* 
In  other  words,  the  presumption  is  against  the  bargam  or 
the  bounty;  and  the  onus  of  showmg  its  entire  fairness  is 
thrown  upon  the  guardian.  It  may  be  valid ;  but  inherently, 
and  of  itself,  it  is  presumptively  fraudulent.  So  also  settle- 
ments made  soon  after  the  ward  comes  of  age,  and  especially 
before  he  is  in  possession  of  his  estate,  are  viewed  by  the 
court  with  a  watchful  and  even  jealous  eye.^  To  sustain  such 
settlements  it  must  appear  that  the  ward  had  sufficient  time 
and  opportunity  to  examine  the  guardian's  accounts;  and  that 
he  was  either  himself  competent  to  make  the  examination, 
or  was  assisted  by  competent  and  independent  advice.* 


^Dawson  v,  Massey,  1  B.  &  B. 
226;  Blackmore  v.  Shelby,  8  Humph. 
439;  Boetwtck  v.  Atkins,  3  Gomst. 
53;  Gallatatn  v.  Cunningham,  8  Cow. 
367;  McConkey  v.  Cockey,  69  Md. 
286;  Williams  v.  Davison's  Est.,  133 
Mich.  344;  Scoville  p.  Brock,  79  Vt. 
449. 

•Eberts  v.  Eberts,  55  Pa,  119; 
Wills's  Appeal,  22  Pa.  332;  Womack 
V.  Austin,  1  S.  C.  (n.  s.)  421. 

» See  Hylton  v.  Hylton,  2  Ves.  Sr. 
647;  Hatch  v.  Hatch,  9  Ves.  291; 
Wright  V,  Carter,  [1903]  1  Ch.  27; 


Somes  0.  Skinner,  16  Mass.  348; 
Richardson  r.  Linney,  7  B.  Mon.  571; 
Andrews  v.  Jones,  10  Ala.  400;  Gar- 
vin V.  Williams,  50  Mo.  206. 

*Says  V.  Barnes,  4  S.  &  R.  112; 
Elliot  V.  Elliot,  5  Binn.  8;  Fish  v. 
Miller,  1  Hoff.  Ch.  267;  Waller  p. 
Armistead,  2  Leigh,  11;  Baylor  v. 
Fulkerson,  96  Va.  266. 

'  Stanley's  Appeal,  8  Pa.  431;  Gar- 
vin V.  Williams,  44  Mo.  465;  In  re 
Van  Home,  7  Paige  Ch.  46;  Witt  v. 
Day,  112  la.  110. 
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If  these  elements  of  fairness  co-exist  the  settlement  will  be 
allowed  to  stand.  ^ 

On  the  same  principles  a  covenant  by  a  man  about  to 
marry,  to  release  his  intended  wife's  mother  from  all  accounts 
of  mesne  profits,  was  set  aside.  ^ 


236.  Parent  and  child. 

Transactions  between  parent  and  child,  while  not  viewed 
with  the  same  degree  of  suspicion  as  those  between  guardian 
and  ward,  are,  nevertheless,  always  closely  investigated 
in  equity,  and  will  be  set  aside  if  there  is  the  slightest  evi- 
dence of  imposition  or  unfairness.  The  mere  existence  of 
the  relation  of  parent  and  child  (it  has  been  said)  is  not, 
perhaps,  enough  to  vitiate  an  act  which,  as  between  strangers, 
would  have  been  valid;  ^  and  although  English  authorities 
seem  to  favor  a  stricter  rule,^  yet  the  modem  American 
cases  seem  to  justify  the  doctrine  that  a  more  liberal  view 
should  be  taken.*  Of  course,  if  there  is  any  evidence  of 
pressure  or  influence  unduly  exercised,  the  transaction  can 
never  stand.^ 

A  leading  case  on  this  subject  is  Taylor  v.  Taylor,  where 


*See  Sherry  v.  Sansberry,  3  Ind. 
320;  Hawkins's  Appeal,  32  Pa.  265; 
Cowan's  Appeal,  74  Pa.  329;  Kirby  v. 
Taylor,  6  Johns.  Ch.  248;  Meek  v. 
Perry,  36  Miss.  190;  Baylor  v,  Fulker- 
son,  96  Va.  265. 

*  Duke  of  Hamilton  v.  Lord  Mohun, 
1  P.  Wms.  118.  See,  however,  Fish 
V.  Cleland,  23  111.  238;  Cleland  v. 
Fish,  43  lU.  282. 

» Jenkins  ».  Pye,  12  Pet.  241.  See 
Hawkins's  Appeal,  32  Pa.  263; 
Crothers  v,  Crothers,  149  Pa.  201; 
Francis  v,  Wilkinson,  147  111.  370; 
Bauer  v.  Bauer,  82  Md.  241;  Bergen 
V.  Udall,  31  Barb.  9;  In  re  Martin,  98 
N.  Y.  193;  MiUican  v.  Millican,  24 
Tex.  426;  Knox  v.  Singraaster,  75  la. 
64;  Ferns  v.  Chapman,  211  111.  597. 
The  rule,  however,  is  more  strictly 
stated  in  Archer  v.  Hudson,  7  Beav. 


551,  by  Lord  Langdale,  M.  R.  (the 
transaction,  however,  was  not  in  that 
case  one  between  parent  and  child); 
and  see  p.  398,  note  2. 

*  Ante,  §231.  See,  also,  Baker  v, 
Bradley,  7  DeG.,  M.  &  G.  697; 
Wright  V.  Vanderplank,  8  DeG.,  M. 
&  G.  137.  Hoghton  v.  Hoghton,  15 
Beav.  278;  Noble  v.  Moses,  81  Ala. 
530;  Smith  ».  Smith,  60  Wis.  329; 
Miskey's  Appeal,  107  Pa.  611,  and 
Baldock  v.  Johnson,  14  Oreg.  542. 

»See  Coleman's  Estate,  193  Pa. 
612;  Slayback  o.  Witt,  151  Ind.  376; 
Whiteley  v.  Whiteley,  120  Mich. 
30;  Sawyer  v.  White,  122  Fed.  223; 
Bonsai  v.  Randall,  192  Mo.  525; 
Kennedy  v.  McCann,  101  Md.  643. 

•Williams  v.  Williams,  63  Md. 
171;  Becker  v,  Schwerdtle,  141  CaL 
386. 
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the  improper  maimer  in  which  parental  influence  may  be 
exercised  is  strikingly  exemplified.^  Dispositions  of  prop- 
CTty,  however,  which  amount  to  reasonable  and  convenient 
family  arrangements,  will  be  upheld  as  between  parent  and 
child.2  Ordinarily  the  influence  which  is  to  be  guarded 
against  is  that  of  the  parent  over  the  child;  but  the  case 
is  sometimes  reversed,  and  the  natural  relation  of  the  parties 
is  changed  by  tune,  the  parent  becoming  dependent  upon 
the  child.  In  such  cases  the  rules  already  stated  will  apply, 
and  a  contract  improperly  obtained  by  virtue  of  such  in- 
fluence will  be  set  aside.  ^  But  it  has  been  decided  that 
m  cases  in  which  the  benefit  moves  from  the  parent  to 
the  child,  there  is  no  burden  resting  upon  the  latter  to 
explain  the  gift  or  show  the  fairness  of  the  contract;  ^  and 
this  ruling  would  seem  to  be  entirely  correct,  although  it 
need  scarcely  be  added  that  any  attempt  at  misrepresenta- 
tion or  over-reaching  will  render  the  gift  or  contract  void- 
able/ These  principles  as  to  parent  and  child  are  applicable 
also  to  cases  in  which  a  voluntary  gift  is  obtained  by  a 
person  who  stands  in  loco  parentis  to  the  donor.* 

236.  Solicitor  and  client. 

The  rule  in  regard  to  solicitor  and  client  is  more  stringent 
than  in  either  of  the  two  cases  already  considered.^    A  so- 


1  Taylor  v.  Taylor,  49  U.  S.  183; 
Bergen  v.  Udall,  31  Barb.  9;  Miller  v. 
Simonds,  72  Mo.  669;  Gibson  v, 
Hammang,  63  Neb.  349. 

« Jenner  v.  Jenner,  2  Giff.  232;  2 
DeG.,  F.  &  J.  359;  Hartopp  v.  Har- 
topp,  21  Beav.  259;  Hoblyn  v.  Hob- 
lyn,  41  Ch.  D.  200;  Simonds's  Estate, 
201  Pa.  417,  418.  See  Williams  v. 
WiQiams,  L.  R.  2  Ch.  294;  Marshall  v, 
MarehaU,  75  la.  132. 

»  Highberger  v.  Stiffler,  21  Md.  3,38; 
Whelan  v.  Whelan,  3  Cow.  587;  Mar- 
tin V.  Martin,  1  Hcisk.  653;  Bowe  v. 
Bowe,  42  Mich.  195;  Norton  v.  Nor- 
ton, 74  la.  161;  Green  ».  Roworth, 
113  N.  Y.  462;  Mott  o.  Mott,  49  N.  J. 
Eq.  192;  Payette  v.  Ferrier,  20  Wash. 


479;  Bogie  v.  Bogie,  41  Wis.  209;  Fop- 
restel  v,  Foirestel,  110  la.  614. 

*  Clark  t>.  Clark,  174  Pa.  336  (where 
some  of  the  authorities  are  collected); 
Carney  v.  Carney,  196  Pa.  38,  and 
Uayncs  v,  Harriman,  117  Wis. 
132. 

» Smith  V.  Snowden,  96  Ky.  32. 

•  Archer  v,  Hudson,  7  Beav.  551. 
See,  also,  as  to  the  effect  of  family 
relationship  upon  such  transactions, 
Harvey  v.  Mount,  8  Beav.  439;  Ken- 
nedy V.  Kennedy,  2  Ala.  571 ;  Dunn  v. 
Chambers,  4  Barb.  376;  Sears  v. 
Shafer,  6  N.  Y.  268;  Smith  o.  Smith, 
134  N.  Y.  62  (where  the  deed  was  not 
read);  Odell  t^.  Moss,  137  Cal.  542. 

'  See  Tyrrell  v.  The  Bank  of  Lon- 
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licitor  may  purchase  from  his  client,  although  the  bargain 
will  be  subjected  to  the  most  rigid  scrutiny,  and  the  arms 
of  showing  its  fairness  lies  on  the  former;  *  but  a  gift  from 
client  to  counsel  during  the  continuance  of  the  relation,  is 
absolutely  void.^ 

Indeed,  even  in  cases  of  contract,  where  the  property 
is  the  subject-matter  of  the  litigation  in  which  the  attorney 
is  acting,  it  is  with  great  difficulty  that  the  purchase  can, 
under  any  circumstances,  be  sustained.'  The  utmost  good 
faith  {vberrima  fides)  is  required  on  the  part  of  the  legal 
advisor;  and  the  general  rule  of  public  policy,  which  dis- 
countenances transactions  between  persons  who  are  situated 
in  a  confidential  relation  towards  each  other,  applies  with 
particular  force  to  the  case  of  attomeys-at-law  who  are 
officers  of  the  court,  and  are,  on  that  ground,  as  well  as  on 
account  of  the  powerful  influence  which  they  exercise  over 
the  mmds  of  their  clients,  restrained  from  dealing  with 
those  whose  interests  they  have  in  charge. 

The  question  is  not  whether  there  was  any  actual  imposi- 
tion in  the  particular  case.  Lord  Loughborough,  in  Newman 
V.  Payne,  when  speaking  of  Lord  Hardwicke's  decision  on 
this  point,  in  Walmesley  v.  Booth, ^  says  that  ''it  was  the 
case  of  Japhet  Crook,  who  was  more  likely  to  impose  than 
be  imposed  on,  yet  he  might  be  imposed  on;"  and  this  is 
the  ground  upon  which  courts  of  equity  have  always  gone, 
viz.,  the  fear  lest  the  client  ''might  be  imposed  on."  * 


don,  10  H.  L.  Cas.  26;  Roby  v.  Cole- 
hour,  135  111.  300. 

'  He  must  prove  the  absence  of 
undue  influence,  or  the  **f raits  innexa 
dienti"  as  it  is  termed.  See,  also, 
Ah  Foe  ».  Bennett,  35  Orcg.  231;  Cul- 
lop  V.  Leonard,  97  Va.  256;  Shrop- 
shire V,  Ryan,  111  Iowa,  677;  Va- 
nasse  v.  Reid,  111  Wis.  303;  Klein  v. 
Borchert,  89  Minn.  377;  Fellows  v. 
Smith,  190  Pa.  301;  Hill  v.  Hall,  191 
Mass.  253. 

'  Holman  v.  Lo3nie8,  4  DeG.,  M.  & 
G.  270;  Greenfield's  Estate,  14  Pa. 
489,    506.     See,    also,    Morgan    v. 


Minott,  6  Ch.  Div.  638,  and  Wright 
V.  Carter,  [1903]  1  Ch.  27-60,  where 
Vaughan  Williams,  L.  J.,  said, 
speaking  of  such  a  gift,  that  "it 
would  be  very  diflScult  to  support  it" 
— a  guarded  statement.  See  Powell 
».  Powell,  [1900]  1  Ch.  243. 

'  Quoted  in  Stubinger  t>.  Frey,  116 
Ga.  396;  Hohnes  ».  Culber,  89  Kan. 
698;  Wagner  v,  PhiUips,  78  N,  J.  Eq. 
33. 

*2  Atk.  25;  Nocton  v,  Ashburton, 
[1914]  A.  C.  932. 

*  Newman  v.  Payne,  2  Ves.  Jr.  200. 
See,  also.  King  v,  Savery,  5  H.  L.  Gas. 
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This  rule  as  to  attorneys  will  apply  as  long  as  the  relation 
continues,  and  even  after  it  has  ceased,  if  the  transaction 
takes  place  under  the  still  subsisting  influence  of  that  re- 
lation.^ 

It  will  not,  however,  apply  when  the  relation  has  ceased, 
and  the  influence  growing  out  of  the  same  has  terminated;  ^ 
and  when  the  attorney  has  assumed  the  hostile  attitude 
of  a  pressing  creditor,  he  may  deal  with  his  client  as  with 
a  stranger.' 

A  client  may  make  a  gift  to  his  counsel  in  his  will.^ 


237.  Trustee  and  cestui  que  trust 

The  relation  of  trustee  and  cestui  que  trust  is  also  one  of 
peculiar  confidence.  The  trustee  necessarily  has  ample 
opportunities  for  a  thorough  knowledge  of  the  value,  both 
present  and  prospective,  of  the  trust  estate,  of  which  the 
cestui  que  trusty  not  having  the  management  of  affairs  in 
his  hands,  must,  to  a  great  extent,  be  ignorant;  while  at 
the  same  time  the  influence  which  the  former  exercises  over 
the  mind  of  the  latter  is  generally  very  considerable.  The 
general  rule,  therefore,  is,  that  the  trustee  cannot  take  bene- 
ficially by  purchase  or  gift  fron  the  cestui  que  trust.    The 


626;  McPheraon  v.  Watt,  3  App.  Cas. 
254;  Liles  v.  Terry,  [18951 2  Q.  B.  679; 
Readdy  ».  Pendergast,  55  L.  T.  (n.  b.) 
768;  Merritt  v.  Lambert,  10  Paige 
Ch.  352;  Mahan  v.  Smith,  6  Heisk. 
167;  Trotter  v.  Smith,  59  111.  240; 
Mott  V,  Harrington,  12  Vt.  199;  Miles 
».  Ervin,  1  McCord  Ch.  524;  Smith  v, 
Brotherline,  62  Pa.  461;  Riegi  v. 
Phelpe,  4  N.  Dak.  272;  Cunningham 
V.  Jones,  37  Kan.  477;  Mansfield  v. 
Wallace,  217  111.  610.  See,  also, 
Perry  v.  Dicken,  105  Pa.  83,  and 
Herr  v.  Payson,  157  111.  244 — cases 
which  must  be  considered  as  excep- 
tional, and  Lewis  v.  Broun,  36  W.  Va. 
1,  where  the  recovery  was  barred  by 
laches.  Black  v.  Riley,  20  Cal.  App. 
199;  Reilly  ».  Frias,  147  N.  Y.  Supp. 
84;  Ringen  v.  Ranes,  263  111.   11; 


Hetrich  V,  Smith,  67  Wash.  668; 
Phipps  V.  WiUis,  53  Or.  190;  Hamil- 
ton V,  Allen,  86  Neb.  401. 

^  Henry  v,  Raiman,  25  Pa.  454;  and 
see  Beedle  v.  Crane,  91  Mich.  429; 
Newkirk  v.  Stevens,  152  N.  C.  498. 
Nor  will  the  subsequent  relation  of 
attorney  and  client  affect  a  former 
transaction.  SafTer  v.  Mast,  223  111. 
108;  Guinan  v.  Donnell,  201  Mo.  173. 

•Wood  V.  Downes,  18  Ves.  127; 
but  see  Troxell  v,  Silverthom,  45 
N.  J.  Eq.  330. 

'  Johnson  v,  Fesemeyer,  3  De  G.  & 
J.  13. 

^Hindson  v.  Weatherill,  5  DeG., 
M.  &  G.  301.  And  see  as  to  spiritual 
advisers,  McEnroe  v.  McEnroe,  201 
Pa.  477;  Caughey  o.  Bridenbaugh, 
208  Pa.  414. 
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transaction  is  ordinarily  voidable  at  the  option  of  tiie 
latter.^ 

But  the  gift  or  purchase  may  be  deprived  of  its  aspect  of 
presumptive  fraud  by  the  absence  of  those  elements  of 
which  fraud  is  made  up.  These  are,  as  has  just  been  stated, 
knowledge  on  the  part  of  the  trustee,  ignorance  on  the  part 
of  the  cestui  que  trust,  and  influence  unduly  used  by  the 
former  over  the  mind  of  the  latter.  If,  therefore,  the  in- 
formation which  the  trustee  has  is  in  no  way  superior  to 
that  of  the  cestui  que  trust;  if  the  latter  is  fully  informed  of 
all  the  facts  of  the  case,  and  their  probable  bearings  upon 
the  value  of  the  property;  and  if  he  is  acting  upon  independ- 
ent advice,  and  his  mind  is  entirely  free  from  any  control 
of  the  trustee,  and  the  transaction  be  in  itself  a  reasonable 
one,  it  may,  under  these  circumstances,  be  upheld.^  The 
rule  under  consideration  grows  out  of  the  general  principle, 
explained  in  a  former  chapter,  that  a  trustee  can  make  no 
profit  out  of  the  trust  estate.^ 

The  rule  does  not  apply  to  the  case  of  a  mere  dry  trustee. 
The  position  of  such  a  trustee  gives  him  no  vantage  ground, 
either  of  superior  information  or  of  imdue  influence,  over  the 
cestui  que  trust,  and  the  parties,  therefore,  deal  as  strangers, 
and  are  subject  to  the  ordinary  rules  of  buyer  and  seller.* 

The  same  rule  as  that  which  exists  between  trustee  and 
cestui  que  trust  applies  to  all  persons  who  occupy  a  fiduciary, 


» Coles  V.  Trecothick,  9  Ves.  234; 
Dougan  v,  Macpherson,  [1902]  A.  C. 
197;  Smith  v.  Townshend,  27  Md. 
3G8;  Clarke  v,  Dcveaux,  1  S.  C.  (n.  b.) 
184;  DiUer  v,  Brubaker,  52  Pa.  498; 
Wistar's  App.,  54  Pa.  60;  Parahairs 
App.,  65  Pa.  224;  Spencer's  App.,  80 
Pa.  332;  notes  to  Fox  v.  Mackreth,  1 
Lead.  Cas.  Eq.  115;  Perry  on  Trusts, 
§  195;  Ryle  v.  Ryle,  41  N.  J.  Eq.  582; 
Griffith  V,  Godey,  113  U.  S.  89; 
Richards  v,  Pitts,  124  Mo.  602;  Cole 
V,  Stokes,  113  N.  Car.  270;  Luding- 
ton  V,  Patton  et  al.,  Ill  Wis.  208, 
242;  Huddleston  v,  Henderson.  181 
111.  App.  176. 


*  See  Perry  on  Trusts,  §  195;  Hill 
on  Trustees,  158. 

•  See  ante,  §  143.  See,  also,  Brown- 
field's  Appeal,  193  Pa.  151. 

*Parkes  v.  White,  11  Ves.  226; 
Inlow  V.  Christy,  187  Pa,  191.  And 
one  legatee  may  buy  from  another, 
although  the  executor,  who  is  also 
the  husband  of  the  purchaser,  acts  as 
agent  in  the  transaction.  Dundas' 
Estate,  136  Pa.  318.  One  who  ren- 
ders gratuitous  assistance  to  a  friend 
does  not  by  so  doing  enter  into  a  con- 
fidential relation  with  him.  Fletcher 
V,  BarUett,  157  Mass.  113. 
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or  quasi  fiduciary  relation — such  as  executors  or  administrar 
tors/  directors  of  a  corporation  or  a  society,*  agents,^  med- 


1  State  V.  Culhanc,  78  Coon.  622. 

«  Richardson  v.  Green,  133  U.  S.  30; 
Sheffield  Soc.  v,  Aizlewood,  44  Gh.  D. 
412;  Williamaon  v.  Krohn,  31  U.  S. 
App.  325;  Bird  C.  &  I.  Co.  v.  Humes, 
157  Pa.  278;  Pacific  Vinegar  Works 
V.  Smith,  145  Gal.  352.  See  Glenwood 
Mfg.  Co.  V.  Syme,  109  Wis.  355; 
Janney  v,  Minneapolis  Industrial  Ex- 
position, 79  Minn.  487;  Patterson 
V.  Smelting  Works,  35  Orcg.  96;  New 
Memphis  Gas  Light  Co.  v.  Cases,  105 
Tenn.  268;  Taylor  w.  Mitchell,  80 
Minn.  492;  Moshcr  v.  Sinnott,  20 
Colo.  App.  454;  Northwestern  Land 
Ass'n  V.  Grady,  137  Ala.  219;  De 
Barddeben  v.  Bessemer  Land  Co., 

140  Ala.  621.  But  a  sale  of  stock  by 
a  stockholder  to  a  director  is  not 
within  the  rule  applicable  to  dealings 
between  parties  in  confidential  rela- 
tions. Carpenter  v.  Danforth,  52 
Barb.  581;  Percival  v.  Wright,  [1902] 
2  Ch.  421;  Walsh  p.  Goulden,  130 
Mich.  531.  Unless  the  director  is 
also  the  managing  officer.  Stewart 
9.  Harris,  69  Kan.  498;  Strong  t^. 
Rcpide,  213  U.  S.  431.  And  a  mem- 
ber of  a  corporation  may  sell  to  the 
corporation.  See  the  remarks  of 
Lindsey,  L.  J.,  in  Farrar  v,  Farrars, 
Limited,  40  Ch.  D.  409-410.  Nor  are 
directors  of  a  corporation  technical 
trustees.  They  arc  mandatories,  and 
are  bounH  to  use  no  more  than  or- 
dinary skill  and  diligence.  Spering's 
Appeal,  71  Pa.  11;  Watts's  Appeal, 
78  Pa.  392;  Van  Weel  v,  Winston, 
115  U.  8.  228;  Briggs  v.  Spaulding, 

141  U.  S.  132  (infra);  Barr  v.  Pitts- 
burg Glass  Co.,  17  U.  S.  App.  124- 
141.  See,  however,  the  remarks  of 
Bacon,  V.  C,  in  Flitcroft's  Case,  21 
Gh.  D.  525.  As  to  the  «)nduct  of 
directors,  it  may  be  remarked  that 
it  18  to  be  gauged  (as  is  that  of  all 


other  gratuitous  mandatories)  not  by 
the  ordinary  care  which  business  men 
give  to  their  own  affairs,  but  by  the 
care  which  is  usually  given  by  similar 
gratuitous  mandatories.  In  re  For- 
rest of  Dean  Coal  Mining  Co.,  10  Ch. 
D.  450;  In  re  Faure  Electric  Co.,  40 
Gh.  D.  141 ;  Briggs  v,  Spaulding,  141 
U.  S.  132;  Swentzel  v.  Penn  Bank, 
147  Pa.  140.  A  stockholder  haa  a 
right  to  deal  with  the  corporation  at 
arm's  length.  Russell  t^.  Fuel  Gas 
Co.,  184  Pa.  107;  Nye  v.  Storor,  168 
Mnss.  55;  but  a  majority  of  stock- 
holders cannot  authorize  a  sale  of 
corfx>rate  assets  and  sell  to  them- 
selves. Chicago  Hansom  Cab  Co.  v. 
Ycrkes,  141  III.  320.  See,  in  this 
connection,  Parsons  v,  Tacoma  Smelt- 
ing and  Ilefining  Co.,  25  Wash.  492, 
and  Glengarry  Consol.  Min.  Co.  v. 
Boehmer,  28  Colo.  1 ;  Barker  v.  Mon- 
tana Gold  Mining  Co.,  35  Mont.  351 ; 
Nebraska  Power  Co.  v,  Kocnig,  93 
Neb.  68;  Zeckendorf  v,  Shelton,  12 
Ariz.  245;  Adams  v.  Union  Co.,  210 
Mass.  172;  Porter  v,  Healy,  244  Pa. 
427;  Commonwealth  Trust  Co.  v. 
Seltzer,  227  Pa.  410. 

'  See  Barrow  v.  Rhinelander,  1 
Johns.  Gh.  550;  Hall  t^.  Knappen- 
berger,  97  Mo.  509;  Le  Gendre  v, 
Byrnes,  44  N.  J.  Eq.  372;  Darling- 
ton's Estate,  147  Pa.  624;  Kyle  v. 
Perdue,  95  Ala.  579;  Triplett  o. 
Woodward,  98  Va.  187;  Goodhue 
Farmers',  etc.,  Co.  v.  Davis,  81  Minn. 
210;  City  of  Findlay  ».  Pertz,  31 
U.  S.  App.  340-356.  When,  however, 
the  relation  of  principal  and  agent 
has  terminated  and  a  general  settle- 
ment is  made,  actual  fraud  must  be 
proved  in  order  to  disturb  it.  Court- 
right  V.  Barnes,  2  McCrary,  532. 
See,  also,  Mitchell  v.  Homfray,  8 
Q.  B.  Div.  587;  Van  Dusen  v.  Big* 
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ical  or  religious  advisors,^  husband  and  wife,'  a  man  and 
woman  engaged  to  be  married  ^ — ^in  fine,  to  all  those  who 
occupy  positions  of  trust  and  confidence  towards  others.* 
And  the  rule  may  be  applied  to  instances  where,  as  in  the 
case  of  dealings  between  a  surviving  partner  of  a  firm  and 
the  personal  representative  of  the  deceased  partner,  although 
there  may  not  be  any  confidential  relation  which  gives  rise 
to  the  existence  and  exercise  of  undue  influence,  yet  there 
may  nevertheless  exist  (as  was  aptly  ssid  in  a  case  in  Vir- 
ginia) that  "dangerous  inequality  of  knowledge  with  respect 
to  the  subject-matter''  which  will  result  in  the  transaction 
being  set  aside  if  it  does  not  turn  out,  after  jealous  scrutiny, 
to  have  been  reasonable,  fair,  and  just.^ 

238.  Fiduciary  can  make  no  profit;  Tyrrell  v.  Bank. 

Equity  not  only  views  gifts  and  contracts  which  are  made 


dow,  13  N.  D.  277;  United  States  v. 
Carter,  217  U.  S.  306. 

^  Ahearne  v.  Hogan,  1  Drury,  310; 
Greenfield's  Est.,  24  Pa.  232;  Unnih 
V.  Lukens,  166  Pa.  324;  King  v.  Ord- 
way,  73  la.  735;  Newman  v.  Smith, 
77  Cal.  22;  Connor  v,  Stanley,  72 
Cal.  556;  Finegan  v,  Theisen,  02  Mich. 
173.  As  to  the  validity  of  gifts  from 
nuns  to  their  convents,  see  Alicard  u. 
Skinner,  36  Ch.  D.  145,  ante,  §231; 
Whyte  t;.  Meade,  2  Ir.  Eq.  420;  Mc- 
Carthy V.  McCarthy,  9  Ir.  Eq.  620; 
B.  c.  nomine  Fulham  v,  McCarthy,  1 
H.  L.  Caa.  703.  See,  also.  In  re  Met- 
calfe's Trusts,  2  DeG.,  J.  &  Sm.  122; 
article  in  10  Jur.  (n.  b.)  91;  note  to 
Huguenin  v,  Baseley,  2  Lead.  Cas.  Ek). 
581  (4th  Eng.  ed.);  Norfleet  t;.  BeaU, 
82  Miss.  638;  Viallet  v.  Ry.  Co.,  30 
Utah,  260;  Matthaei  v.  Pownall,  235 
Pa.  460;  Butler  v.  Gleason,  214  Mass. 
248;  Peterson  v.  Budge,  35  Utah,  610; 
Zeigler  v.  Savings  Bank,  245  111. 
180. 

s  Darlington's  Appeal,  86  Pa.  512; 
Dgenfritz  v.  Ilgenfritz,  116  Mo.  429; 


Harraway  v.  Harraway,  136  Ala.  499; 
Bank  of  Montreal  v.  Stuart,  [1911] 
A.  C.  120. 

*  Barker  v.  Barker,  126  Ala.  503; 
Russell  0.  Russell,  60  N.  J.  Eq. 
282. 

«See  Hill  on  TrustecB,  547  (4th 
Am.  ed.);  Ford  v.  Olden,  L.  R.  3  Eq. 
461;  McKee  v.  Griggs,  51  N.  J.  Eq. 
178;  Scattergood  v.  Kirk,  192  Pa.  267; 
Tribou  ».  Tribou,  96  Me.  305;  Ryan 
V.  Ryan,  174  Mo.  279;  Black  v,  Simp- 
son, 94  S.  C.  312.  It  has  been  heki 
that  there  is  no  such  relation  be- 
tween co-tenants.  Herron  v,  Her- 
ron,  71  la.  428;  Kennedy  v.  De  Traf- 
ford,  [1896]  1  Ch.  762.  But  the 
weight  of  American  authority  would 
seem  to  be  the  other  way.  See  ante, 
§93.  There  is  no  presumption  of 
fiduciary  relation  between  brothers. 
Shevlin  v.  Shevlin,  96  Minn.  398; 
Fish  V.  Fish,  235  111.  396. 

» Tcnnant  v,  Dunlop,  97  Va.  242. 
And  as  to  directors  of  corpora- 
tions, see  Oliver  v.  OUver,  118  Ga 
362. 
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or  take  place  between  parties  occupying  a  confidential  re- 
lation with  a  jealous  eye,  but  it  goes  further,  and  forbids 
any  person  standing  in  a  fiduciary  position  from  making 
any  profit,  in  any  way,  at  the  expense  of  the  party  whose 
interests  he  is  bound  to  protect,  without  the  fullest  and 
most  complete  disclosure.^  This  proposition  leads  us  to 
an  interesting  class  of  cases,  of  which  the  leading  one  may 
be  said  to  be  Tyrrell  v.  The  Bank  of  London,  in  the  House 
of  Lords.^  In  that  case  there  was  in  existence  a  project  to 
start  a  new  bank  in  London,  and  among  the  projectors  of 
the  scheme  was  the  appellant,  a  solicitor,  whose  firm,  it  had 
been  agreed,  were  to  be  employed  as  the  solicitors  of  the 
company.  The  appellant,  hearing  that  a  certain  lot  of 
ground  was  for  sale,  suitable  for  the  purposes  of  the  bank, 
entered  into  an  arrangement  with  a  person  who  controlled 
the  option  to  buy  from  the  owners,  whereby  the  appellant 
became  interested  in  the  option.  He  then  induced  his  co- 
projectors  to  purchase  a  portion  of  the  property  at  an  ad- 
vance, he  (of  course)  making  a  certain  profit  by  the  transac- 
tion. After  the  arrangement  was  discovered,  a  bill  was  filed 
by  the  company  for  the  purpose  of  obtaining  relief;  and  it 
was  held  that  the  appellant  was  accountable  to  the  company 
for  the  profit  which  he  had  made.  This  case  is  instructive 
as  showing  the  exact  measiu'e  of  relief  which  a  court  of 
equity  affords  in  such  cases,  and  the  grounds  upon  which 
that  relief  rests.  The  company  (it  was  held)  had  not  a 
mere  right  to  rescind  the  bargain  into  which  they  had  entered ; 
nor,  on  the  other  hand,  was  the  appellant  held  to  be  a  trustee 
of  any  property  other  than  that  which  he  had  actually 
bou^t  and  conveyed  to  the  company.  The  decision, 
therefore,  was  that  the  company  were  not  obliged  to  re- 
pudiate the  transaction  altogether,  but  were  entitled  to 
take  the  lot,  which  had  been  conveyed  to  them,  at  the 
price  which  it  had  cost  Tyrrell;  in  other  words,  that  as  to 
that  particular  property  Tyrrell  could  make  no  gain  at 

1  The  language  used  in  expressing      Heights   Land   Co.,   58   N.  J.  Eq. 
this  doctrine  was  quoted,  with  ap-      556. 
proval,  in  Loudenslager  v,  Woodbury         '  10  H.  L.  Gas.  26. 
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the  company's  expense.*  But  it  was  further  held  that 
the  appellant's  liability  to  account  stopped  with  that  partic- 
ular lot,  and  did  not  extend  to  other  property  which  had  been 
included  in  the  purchase  from  the  original  owner.  ^ 

In  Costa  Rica  Rwy.  Co.,  Ltd.,  v.  Forwood,'  Rigby,  L.  J., 
thus  stated  the  general  doctrine: 

"The  equitable  principle  upon  which  a  man  in  a  fidu- 
ciary relation  who  makes  what  are  called  ''secret  profits" 
is  bound  to  give  them  up  to  the  principal  for  whom  he  is 
acting,  is  a  most  salutary  one  and  of  general  application 
and  I  do  not  intend  m  the  observations  I  am  about  to  make 
to  say  anything  that  will  in  any  way  infringe  upon  that 
principle.  Many  people  think  it  a  hard  principle,  but  to 
those  who  have  had  experience  in  such  matters  it  is  found 
to  be  a  principle  of  necessary  application  in  order  to  make 
sure  that  people  will  do  their  duty  when  they  are  acting 
under  circumstances  of  unusual  difficulty.'' 

In  this  connection  a  decision  of  the  English  Court  of 
Appeal,  Chancery  Division,  in  1891  may  be  noted.  One 
Archer  was  induced  by  one  R.  M.  Smith,  a  promoter  of  a 
corporation,  to  become  a  director,  and  for  that  purpose 
to  take  shares,  the  promoter  promising  Archer  to  take  the 
shares  off  his  hands  when  requested.  Accordingly,  in  1887, 
Archer  became  a  director,  took  fifty  shares,  paid  £500, 
and  remained  in  the  board  of  directors  until  June,  1888, 
when  he  resigned.  Upon  his  resignation,  the  fifty  shares 
were  repurchased  at  the  same  price  by  Smith.  It  was  held 
that  this  transaction  was  a  fraud  on  the  company  and 


1  See  Bagnali  v,  Carlton,  6  Ch.  D. 
385;  Redhead  v.  Parkway  Driving 
Club,  148  N.  Y.  471;  Yale  Gaa  Stove 
Co.  tf.  Wilcox,  64  Conn.  102;  Stanley 
V,  Luse,  36  Oreg.  25;  McKinley  t>. 
Williams,  74  Fed.  94;  Central  Land 
Co.  V.  Obenchain,  92  Va.  130. 
See,  however,  McMillan  v.  Arthur, 
98  N.  Y.  167.  And  where  the  pro- 
moters own  all  the  stock  of  a  coi^ 
poration,  and  while  directors  in 
name  are  principals  in  fact,  it  has 


been  held  that  their  contract  for  a 
diversion  of  the  profits  realized  from 
selling  the  stocks  and  bonds  is  not 
illegal.  McCracken  v.  Robison,  14 
U.  S.  App.  602. 

*  See  the  argument  of  Sir  Roundell 
Palmer,  afterwards  Lord  Chancellor 
Selborne,  and  the  manner  in  which 
that  argument  was  answered  by  the 
court,  10  H.  L.  Cas.  31, 45. 

» [19011 1  Ch.  753. 
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Archer  was  ordered  to  pay  the  £500  to  the  official  liquidator. 
"The  director  of  a  company/'  said  Bowen,  L.  J.,  "is  placed 
upon  the  board  in  order  that  he  may,  among  other  duties, 
as  it  appears  to  me,  watch  the  proceedings  of  the  promoter 
who  is  acting  as  agent  for  the  vendor.  Is  it  lawful,  is  it 
tolerable  either  in  equity  or  in  law,  that  a  promoter  should 
be  at  liberty  to  have  a  director  in  his  pay?  Certainly  not. 
But  he  is  really  having  the  director  in  his  pay,  if  he  is  guar- 
anteeing the  director  against  loss  in  respect  of  shares  which 
the  director  is  bound  to  hold  in  order  to  qualify  himself 
under  the  articles.  As  I  said  during  the  argument,  the 
director  is  really  a  watch-dog,  and  the  watch-dog  has  no 
right,  without  the  knowledge  of  his  master,  to  take  a  sop 
from  a  possible  wolf."  ^ 


239.  Promoters  of  companies. 

This  rule  is  thoroughly  established  both  in  England  and 
in  the  United  States.^  The  difficulty  is  in  its  appUcation; 
for  it  is  equally  well  established  that  there  is  no  principle 
of  equity  which  prohibits  a  man  from  buying  a  piece  of 
property,  and  afterwards  saying  to  those  who  subsequently 
unite  with  him  in  getting  up  a  company:  "I  begin  the  trans- 


» Archer's  Caae,  [1892]  1  Ch.  341. 
See,  in  this  connection,  the  language 
of  Mr.  Justice  Brown,  of  the  Supreme 
Ck>urt  of  the  United  States,  in  Mo- 
Gourkey  v,  Toledo  and  Ohio  Central 
Railway  Ck)mpany,  146  U.  S.  537- 
565;  and  the  ruling  in  McClure  t;. 
Law,  161  N.  Y.  78,  and  the  decision 
in  Electric  Light  Co.  v.  Bates,  68  Vt. 
579. 

'  See  Hitchins  v.  Congreve,  4  Russ. 
574;  Beck  ».  Kantorowicz,  3  K,&  J. 
230;  New  Sombrero  Phosphate  Co.  v. 
Erlanger,  5  Ch.  D.  73;  aff'd  in  3  App. 
Gas.  1218;  Gluckstein  v.  Barnes, 
[1900]  A.  C.  240-253;  McAleer  v. 
McMurray,  58  Pa.  126;  Simons  v. 
The  Vulcan  Oil  Co.,  61  Pa.  202; 
McElhenny's  Appeal,  61  Pa.  192 
(opinion  of  Sharswood,  J.); Short  v. 


Stevenson,  63  Pa.  95;  Rice's  Appeal, 
79  Pa.  204;  Yeaney  v.  Keck,  183  Pa. 
540;  Russell  v.  Fuel  Gas  Co.,  184  Pa. 
102;  Bailey  v.  Coal  Co.,  69  Pa.  340; 
Great  Luxembourg  Ry.  Co.  t^.  Mag- 
nay,  25  Beav.  586;  Collins  v.  Case,  23 
Wis.  230;  Hitchcock  v.  Hustace,  14 
Hawaii,  232;  Lindley  on  Partnership, 
481.  See  article  in  16  Am.  Law  Rev. 
671-692.  Also  Guest  v.  Smythe,  L. 
R.  5  Ch.  551,  and  the  remarks  upon 
this  case  in  the  note  to  Fox  v.  Mack- 
reth,  1  Lead.  Cas.  Eq.  161  (4th  Eng. 
ed.);  Whitman  v.  Bowden,  27  S.  C.  53; 
Tegarden  v.  Big  Star  Zinc  Co.,  71 
Ark.  277;  Fred  Macey  Co.  v,  Macey, 
143  Mich.  138;  Davis  v.  Las  Ovas  Co., 
227  U.  S.  80;  Caffee  v.  Berkley,  141 
Iowa,  344, 
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action  at  this  time;  I  have  purchased  land,  no  matter  how, 
or  from  whom,  or  at  what  price;  I  am  willing  to  sdl  it 
at  a  certain  price/'  ^  The  test  seems  to  be,  whether  at  the 
time  of  the  acquisition  of  the  property  by  the  defendant, 
he  was  then  acting  in  any  way  on  the  company's  behalf. 
If  he  was,  he  can  make  no  profit  at  the  company's  expense 
by  a  purchase  and  resale.^ 

Moreover,  promoters,  standing  as  they  do  in  a  fiduciary 
relation  towards  subscribers  to  shares,  should  give  the 
fullest  information  as  to  their  own  connection  with  the 
enterprise.' 

The  redress  which  is  afforded  to  the  cestui  que  trust  in 
cases  of  fraud  by  trustees  or  other  fiduciaries  is  either 
rescission  or  account,  according  to  the  circumstances  of  the 
case.^  If  the  trustee  has  resold  the  estate,  he  can  be  made 
to  account  for  what  he  has  received  over  and  above  the 
purchase-money  he  has  himself  paid;  and,  in  England,  he  is 
chargeable  with  interest  at  the  rate  of  £4  per  cent.*  The 
rule  in  this  country  as  to  the  trustee's  liability  to  account 
is  the  same.*    If  the  property  has  not  been  sold  by  the 


^See  Fobs  v.  Harbottle,  2  Hare, 
489;  Kent  v.  Freehold  Land  and 
Brickmaking  Ck).,  L.  R.  4  Eq.  588; 
Densmore  v.  Densmore,  64  Pa.  49; 
McElhenny  w.  Hubert  Oil  Co.,  61  Pa. 
188;  Richardson  v,  Graham,  45  W. 
Va.  134,  and  Governs  Case,  1  Oh.  D. 
182. 

'  In  the  absence  of  actual  fraud  the 
mere  fact  that  the  defendant  was  a 
promoter  does  not,  under  the  latest 
English  cases,  seem  to  justify  any 
other  relief  than  rescission.  Burland 
V,  Earle,  [1902]  A.  C.  99;  Erlanger  v. 
New  Sombrero  Phosphate  Co.,  3 
App.  Gas.  1236  and  1242;  In  re  Cape 
Breton  Co.,  29  Ch.  D.  803;  Ladyweli 
Mining  Co.  v.  Brookes,  35  Ch.  D. 
400;  Farrar  t^.  Farrars,  Limited,  40 
Ch.  D.  395;  Exter  v.  Sawyer, 
146  Mo.  302,  and  Yeiser  t^.  United 
States    Board    &    Paper    Co.,    107 


Fed.  340;  Cuba  Colony  Co.  v.  Kip- 
by,  149  Mich.  453. 

*  In  re  Leeds  and  Hanley  Theatres, 
[1902]  2  Ch.  809;  In  re  Olympia^ 
[1898]  2  Ch.  153;  on  appeal  sub  nam,, 
Gluckstein  v.  Barnes,  [1900]  A.  C. 
240;  Omnium  Electric  Palaces  v. 
Baines,  [1914]  1  Ch.  332.  See  Old 
Dominion  Copper  Co.  v.  Bigelow,  188 
Mass.  315,  and  Lady  Forrest  Gokl 
Mine,  [1901]  1  Ch.  582. 

'The  injured  party  is  entitled  to 
file  a  bill  in  equity.  He  is  not  to  be 
relegated  to  a  common-law  action  for 
damages.  Bancroft  &.  Bancroft,  110 
Cal.  374. 

*  Fox  v.  Mackreth,  3  Cox,  320;  Hall 
t^.  Hallet,  1  Cox,  134;  Ex  parte  Reyn- 
oMs,  6  Ves.  707. 

'Lazarus's  Lessee  v.  Bryson,  3 
Binn.  54,  58;  Jackson  9.  Walsh,  14 
Johns.    R.    407,    415;    Hawley    p. 
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trustee,  and  the  cestui  que  trust  wishes  to  have  it  back  again, 
he  is  entitled  to  a  decree  for  a  reconveyance.  This  decree 
will  be  made  upon  the  tenns  of  the  cestui  que  trust  repaying 
the  purchase-money  with  interest,  and  whatever  has  been 
expended  by  way  of  permanent  improvement  to  the  estate, 
with  an  allowance  for  acts  which  have  deteriorated  its  value 
and  an  account  of  the  rents  and  profits.^  If  the  cestui  que 
trust  does  not  wish  for  a  reconveyance,  or  if  the  case  is  one 
in  which  a  trustee  for  sale  (as  an  assignee  in  bankruptcy, 
for  example),  has  himself  been  the  purchaser,  the  course  is 
that  the  expense  of  repairs  and  improvements  shall  be 
added  to  the  purchase-money  (after  making  an  allowance' 
for  deterioration),  and  that  the  estate  shall  be  put  up  at 
the  accumulated  sum;  if  anyone  makes  an  advance  upon 
that  sum,  the  trustees  shall  not  have  the  estate;  if  no  one 
does,  he  will  be  held  to  his  purchase.^  If  an  agent  to  purchase 
attempts  to  make  an  illegal  profit,  the  principal  has  a  right 
to  take  the  estate  at  what  it  cost  the  agent.' 

The  question  has  sometimes  arisen  whether,  when  prop- 
erty has  been  obtained  by  violation  of  fiduciary  relations 
or  some  other  fraud,  the  remedy  of  the  injured  party  is 
simply  rescission  or  account,  or  whether  he  is  entitled  to 
compel  the  wrongdoer  to  pay  the  true  value  of  the  article. 
Instances  of  this  point  sometimes  occur  when  directors 
of  a  corporation  take  shares  of  stock  at  less  than  par,  and 
the  question  then  is,  whether  the  directors  can  be  made  to 
pay  par.  In  England  the  rule  is,  that  the  director  can 
only  be  compelled  to  return  the  stock,  or,  if  he  has  sold 
at  a  profit,  to  account  for  that  profit.^   But  a  different 


Cramer,  4  Cbw.  719;  Robbins  v. 
Bates,  4  Cush.  104;  Hoffman  v. 
The  Cumberland  Coal  Co.,  16  Md. 
456. 

» Popham  v.  Exham,  10  Ir.  Ch.  440; 
notes  to  Fox  v.  Mackreth,  1  Lead. 
Cas.  Eq.  235,  257  (4th  Am.  ed.). 

*Ex  parte  Hughes,  6  Ves.  624;  Ex 
parte  Lacey,  6  Ves.  630;  Ex  parte  Ben- 
nett, 10  Ves.  400;  Marshall  v.  Carson, 


38  N.  J.  Eq.  250;  American  note  to 
Fox  V.  Mackreth,  1  Lead.  Cas.  Eq. 
257  (4th  Am.  ed.). 

'Tyrrell  v.  Bank  of  London 
(supra). 

*  See  Currie's  Case,  3  DeG.,  J.  & 
Sm.  367;  Carling's  Case,  1  Ch.  D. 
115;  De  Ruvigne's  Case,  5  Ch.  D. 
306;  Anderson's  Case,  7  Ch.  D.  04. 
See,  also,  Foreman  v,  Bigelow,  18 
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view  has  been  taken  by  the  Supreme  Court  of  the  United 
States.^ 

It  was  remarked  in  a  former  part  of  this  treatise,  that 
trustees  could  not,  without  leave  of  the  court,  buy  at  their 
own  sales.^  The  same  remark  is  applicable  to  all  parties 
whose  duty  requires  them  to  sell  for  the  benefit  of  another. 
They  cannot  sell  to  themselves.  It  is  repugnant  to  common 
honesty  and  justice  that  the  same  party  should  be  both 
vendor  and  purchaser.  If  he  attempts  so  to  act,  it  is  a 
fraud.' 

Before  leaving  this  subject  it  may  be  observed  that  bene- 
fits obtained  by  undue  influence  cannot  be  held  by  third 
parties  although  they  may  be  innocent  of  the  fraud.  When 
a  gift  is  made  under  such  circumstances,  ''let  the  hand  re- 
ceiving it  be  ever  so  chaste,  yet  if  it  comes  through  a  corrupt 
polluted  channel,  the  obligation  of  restitution  •  will  follow 
it."  *  Of  course,  where  the  property  comes  into  the  hands 
of  a  bona  fide  purchaser  for  value  and  without  notice  of  the 
fraud,  the  rule  is  different. 


N.  B.  Reg.  457;  Pearson's  Case,  6 
Ch.  D.  336;  and  Archer's  Case,  [1892] 
1  Ch.  322. 

I  Hawley  v,  Upton,  102  U.  S.  314. 
See,  also,  Upton  v,  Tribilcock,  91 U.  S. 
45;  Chupp  V.  Upton,  96  U,  S.  666; 
Pullman  p.  Upton,  96  U.  S.  328; 
Hatch  V.  Dana,  101  U.  S.  206;  Flinn  v, 
Bagley,  7  Fed.  Rep.  785,  where  the 
cases  are  reviewed. 

*ATUe,  if  94  and  143.  See,  also, 
Frank's  Appeal,  59  Pa.  195;  Camp- 
bell V.  McLain,  51  Pa.  200;  Ogden 


V.  Larrabee,  57  111.  389;  Colgate  v. 
Colgate,  32  N.  J.  Eq.  362;  Hindman 
V,  O'Connor,  54  Ark.  627. 

» See  Norris  v,  Tayloe,  49  HI.  18; 
Greenwood  v.  Spring,  54  Barb.  375; 
North  Baltimore  ^  Build.  Assoc,  v, 
Caldwell,  25  Md.  423;  Carter  v, 
Thompson,  41  Ala.  375;  Harris  v. 
Parker,  41  Ala.  604. 

*  Per  Chief  Justice  Wilmot  in 
Bridgman  t;.  Green,  Wilm.  58,  65; 
s.  c.  2  Ves.  Sr.  627. 
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SECTION  IV 

FRAUD   AFFECTING   THIRD   PARTIES;   GENERAL   RULES   AS   TO 

FRAUD 


240.  Subdivisions  of  frauds  of  this 

class;  fraud  upon  creditors. 

241.  Statute  13  Elizabeth,  c.  5. 

242.  Jurisdiction  of  equity  in  cases 

under  the  statute. 

243.  Convqrance  must  be  for  a  good 

consideration,  and  bona  fide, 

244.  Moral  obligations;  consideration 

of  marriage. 

245.  Voluntary    transfers;    convey- 

ances by  persons  indebted. 

246.  Conveyances  of  property  which 

could  not  be  reached  by  exe- 
cution. 

247.  Gifts  from  husband  to  wife. 

248.  Parties    by    whom    fraudulent 

conveyances  may  be  avoided. 

249.  Secret  agreements  touching  com- 

position deeds. 

250.  Fraud    upon    subsequent    pur- 

chasers.     Statute    27    Eliz., 
c.  4. 

251.  Difference  between  the  English 

and  American  rules. 

252.  Statute  not  applicable  to  per- 

sonal chattels. 


253.  Fraud  on  marital  rights;  Strath- 

more  V.  Bowes. 

254.  Ignorance  of  the  husband  as  to 

the  existence  of  property  im- 
material. 

255.  Circumstances  which  constitute 

fraud  on  marital  rights. 

256.  Fraud  on  powers;  Aleyn  v,  Bel- 

chier. 

257.  Appointment    must    be    made 

solely  to  carry  out  the  purpose 
of  the  power;  Topham  t;.  The 
Duke  of  Portland. 

258.  Admissibility  of  parol  evidence 

to  vary  or  contradict  written 
instruments  in  cases  of  fraud; 
Woollam  V,  Ream;  Gillespie 
V.  Moon. 

259.  How  the  right  to  impeach  a 
'  fraudulent   transaction    may 

be  lost;  confirmation;  release; 
acquiescence. 

260.  Delay;  bona  fide  purchasers  for 

value. 


240.  Subdivisions  of  frauds  of  this  class;  fraud  upon 
creditors. 

The  last  class  of  frauds  embraces  those  which  do  not  oper- 
ate to  deceive  either  of  the  immediate  parties  to  *he  transac- 
tion, but  which  aflfect  injuriously  the  interests  of  third 
persons. 

Frauds  of  this  class  may  be  divided,  as  respects  the  in- 
jured parties,  into  (1)  Frauds  upon  creditors;  (2)  Frauds 
upon  purchasers;  (3)  Frauds  upon  marital  rights;  and  (4) 
Frauds  upon  powers. 

The  first  of  these  subdivisions  of  fraud  arises  in  this  way — 

27 
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An  almost  universal  incident  to  property,  when  possessed 
absolutely  by  a  person  sui  juris,  is  the  power  of  alienation, 
subject  to  some  few  restrictions — such  as  those  imposed 
(in  England)  by  the  Statutes  of  Mortmain,  and  the  like — a 
man  may  sell,  exchange,  or  give  away  his  lands  and  goods 
when  and  to  whom  he  pleases. 

If,  however,  a  man  is  in  the  position  of  a  debtor,  this 
absolute  right  of  alienation  is  qualified  and  restrained  by 
the  principle  that  the  power  of  disposition  is  not  to  be  exer- 
cised for  the  purpose  of  defrauding  his  creditors,  or  defeating 
their  lawful  right  to  subject  his  estate  to  the  satisfaction 
of  their  claims.  Hence,  almost  aU  systems  of  jm^isprudence 
discoimtenance  alienations  which  are  fraudulent  as  to  cred- 
itors, and  provide  means  whereby  this  species  of  wrong 
may  be  redressed. 

241.  Statute  13  Elizabeth,  c  6. 

Conveyances  in  fraud  of  creditors  were,  it  seems,  voidable 
at  common  law.*  However,  whether  it  was  that  this  was 
originally  considered  a  doubtful  question,  or  whether  the 
frequency  and  variety  of  these  fraudulent  alienations  were 
so  great  that  it  was  deemed  proper  to  afSj'm  the  common 
law  by  positive  legislation;  certain  it  is,  that  from  very 
early  times  statutes  were  passed  for  the  purpose  of  protect- 
ing the  rights  of  creditors  against  such  covinous  practices. 

Thus,  as  early  as  the  reign  of  Edward  III.,  a  statute  was 
passed  which  recited  that  divers  persons  had  given  their 
tenements  and  chattels  to  their  friends  by  collusion,  and  had 
afterwards  fled  to  the  franchise  at  Westminster  or  other 
privileged  places,  and  had  lived  a  "great  time  with  a  high 
countenance  of  another  man's  goods,"  and  then  went  on 
to  enact  that  if  it  were  found  that  the  said  gifts  were  actually 
made  by  collusion,  the  said  creditors  should  have  execution 
of  the  said  tenements  and  chattels  as  if  no  such  gifts  had 
been  made.* 

^  See  notes  to  Twyne's  Case,  1  Sm.  Pa.  408.    See  Davis  v,  Schwartz,  155 

Lead.  Gas.  33;  Cadogan  t^.  Kennett,  U.  S.  631. 

2  Cowp.  432;  Clements  v.  Moore,  6  >  50    Edw.    III.,    c.    6;    note   to 

Wall.  299,  312;  Clark  v.  Douglass,  62  Twyne's  Case,  1  Sm.  Lead.  Gas.  33. 
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The  most  celebrated  of  these  statutes  is  that  of  13  Eliz., 
c.  5.1 

This  act,  after  reciting  that  '^feoffments,  gifts,  grants, 
alienations,  conveyances,  bonds,  suits,  judgments,  and 
executions  have  been  and  are  devised  and  contrived  of 
malice,  fraud,  covin,  collusion,  *  *  *  to  delay,  hinder,  or 
defraud  creditors  or  others  of  their  just  and  lawful  actions, 
suits,  debts,  accounts,  damages,"  etc.,  proceeds  to  enact 
that  every  feoffment,  etc.,  of  land,  tenements,  hereditaments, 
goods  and  chattels,  or  any  of  them,  by  writing  or  otherwise, 
and  all  and  every  bond,  suit,  judgment,  and  execution, 
made  to  or  for  any  intent  or  purpose  before  declared  and 
expressed,  shall  be,  as  against  that  person,  his  heirs,  suc- 
cessors, executors,  etc.,  whose  actions,  suits,  etc.,  are  or 
might  be  in  any  wise  disturbed,  hindered,  delayed,  or  de- 
frauded clearly  and  utterly  void.* 


242.  Jurisdiction  of  equity  in  cases  under  the  statute. 

Equity  has  concurrent  jurisdiction  with  law  over  frauds 
under  these  statutes;  and  the  same  rules  of  construction  are 
adopted  in  both  courts.'  Where  property,  which  is  legally 
liable  to  be  taken  in  execution,  has  been  fraudulently  con- 
veyed or  encumbered,  the  jurisdiction  is  concurrent,  as 
the  creditor  may  either  issue  an  execution  at  law,  or  file  a 
bill  in  equity  to  have  the  conveyance  set  aside.*    Where, 


See,  also,  Stats,  of  3  Hen.  VII.,  c.  4; 
2  R.  II.,  c.  3;  Heath  v.  Page,  63  Pa. 
121. 

1  The  Statute  of  27  Eliz.,  c.  4,  was 
(as  is  well  known)  passed  to  protect 
the  rights  of  subsequent  purchaaera. 
See  post,  §  250. 

'This  statute  has  been  substan- 
tially re-enacted  and  its  provisions 
adopted  in  most  of  the  United  States. 
2  Kent's  Com.  440. 

'  Note  to  Sexton  v.  Wheaton,  1 
Am.  Lead.  Gas.  58,  59;  Hopkirk  v. 
Randolph,  2  Brock.  133;  Little  v. 
Ragan,  83  Ky.  321. 

*  I  Am.  Lead.  Gas.  49.    See  Orr  v. 


Peters,  197  Pa.  614;  Swift  v.  Arents, 
4  Gal.  390;  Blenkinsopp  v.  Blenkin- 
sopp,  1  DeG.,  M.  &  G.  500;  Sheafe  v. 
Sheafe,  40  N.  H.  516;  LiUaid  ». 
McGee,  4  Bibb,  166;  Scott  v.  The 
Indianapolis  Wagon  Works,  68  Ind. 
75;  Hendricks  v.  Robinson,  2  Johns. 
Ch.  283;  Athcy  v,  Knotts,  6  B.  Mon. 
24,  where  a  court  of  equity  afforded 
relief  by  following  the  money  which 
had  been  expended  by  an  insolvent 
in  improvements  upon  the  property 
of  another.  See,  also,  Barto's  Ap- 
peal, 55  Pa.  386;  People's  Nat.  Bank 
of  Pittsburg  V.  Loeffert,  184  Pa.  172; 
New  South  Building  &  Loan  Assn. 
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however,  the  property  is  such  that  it  was  never  subject  to 
execution  at  law,  the  only  remedy  is  in  chancery.^ 

243.  Conveyance  must  be  for  a  good  consideration,  and 
bona  fide. 

Two  general  questions  arise,  under  the  statute  of  Elizabeth; 
first,  what  conveyances  are  voidable;  and,  second,  as  against 
whom  are  they  voidable. 

And,  in  the  first  place,  it  is  the  fraudulent  intent  which 
invalidates  the  conveyance.^  A  transfer  may  be  made  for 
a  valuable  consideration — ^nay,  the  consideration  may  be 
a  full  and  adequate  one;  but  yet  if  it  is  affected  with  a  fraud- 
ulent intent  it  will,  nevertheless,  be  void.' 


V.  Reed,  06  Va.  345;  National  Val- 
ley Bank  v.  Hancock,  100  Va.  101; 
Vandervort  v.  Fouse,  52  W.  Va.  214; 
Whitman  v.  Surety  Co.,  110  Md. 
421;  Solenberger  t^.  Strickler,  110 
Va.  273;  Horton  v,  Bamford,  79  N.  J. 
Eq.  379. 

1  Botsford  V,  Beers,  11  Conn.  370; 
Weed  V,  Pierce,  9  Cow.  722;  Fletcher 
V.  Tuttle,  97  Me.  491;  1  Am.  Lead. 
Cas.  59;  post,  Part  III.,  Chap.  VI.   A 
court  of  equity  has  jurisdiction  to  set 
aside  a  transfer  from  husband  to  wife 
on  the  ground  of  fraud  on  creditors — 
the  remedy  at  law  not  being  ade- 
quate.   Skilton  V.  Tiffin,  6  How.  163 
Pratt  V.  Carter,  6  N.  B.  R.   139 
Massey  v.  Allen,  7  N.  B.  R.  401 
Spackelford  v.  Collin,  6  Bush,  149 
Lee  V,  Hollister,  5  Fed.  756. 

» Werner  v,  Zierfuss,  162  Pa.  360. 
In  this  connection,  the  general  rule 
that  a  man  is  presumed  to  intend  the 
necessary  consequences  of  his  acts,  is 
to  be  remembered.  Whatever,  there- 
fore, the  motive  may  be,  if  the  result 
is  to  hinder  creditors,  the  conveyance 
will  be  presumed  to  have  been  made 
with  a  fraudulent  intent.  McKeown 
V,  Allen,  37  Fla.  490;  Andrews  v.  Par- 
tee,  79  Miss.  80;  Bank  v.  Trebein 
Co.,  59  Ohio,  316;  Robinson  v.  Mo- 


Kenna,  21 R.  1. 117.  As  to  subsequent 
creditors,  however,  the  fraudulent  in- 
tent must  be  affirmatively  proved.  It 
will  not  be  presumed.  Barkworth  v. 
Palmer,  118  Mich.  50;  Cole  v.  Brown, 
114  Mich.  396;  Bouquet  ».  He3rman, 
50  N.  J.  Eq.  114;  Aldous  v,  Olverson, 
17  S.  D.  190;  Fidler  v,  John,  178  Pa. 
112;  Hatfield  v,  Cline,  143  Ky.  565; 
Youngs  V.  Wedderspoon,  126  N.  Y. 
Supp.  375. 

» Twyne's  Case,  3  Coke,  212;  1  Sm. 
Lead.  Cas.  33;  Holmes  v.  Penny,  3  K. 
&  J.  99;  Chandler  v.  Von  Roeder,  24 
How.  224;  Zerbe  v.  Miller,  16  Pa.  497; 
Gragg  V,  Martin,  12  AUen,  498;  Root 
».  Reynolds,  32  Vt.  139;  Pulliam  v. 
Newberry,  41  Ala.  168;  Florence  Sew- 
ing Machine  Co.  v,  Zeigler,  58  Ala. 
221;  Rogers  v,  Evans,  3  Ind.  574; 
Gable  v,  Columbus  Cigar  Co.,  140 
Ind.  563;  Poague  v.  Boyce,  6  J.  J. 
Marsh.  70;  Trotter  v,  Watson,  6 
Humph.  509;  Clark  v.  Harper,  215  111. 
24;  Salemonson  v.  Thompson,  13 
N.  D.  182;  Mosely  v.  Gainer,  10  Tex. 
393;  Haymaker's  Appeal,  53  Pa.  306; 
Goodale  v.  Wheeler,  41  Oreg.  190; 
Bump  on  Fraud.  Convey.  197;  Kerr 
on  Fraud  and  Mistake,  200  (Bump's 
ed.);  Beasley  v.  Bray,  98  N.  C.  266. 
The  intent  must  be  legcd  not  moroL 
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This  fraudulent  intent  may  be  either  express  ^  or  implied; 
and  the  implication  of  fraud  may  arise  in  various  wayB;  as 
(for  instance)  by  the  creditor  showing  that  the  grantor 
was  indebted  to  the  extent  of  insolvency,  or  even  that  he 
was  largely  indebted  at  the  time  of  making  the  conveyance;^ 
or  where  one  conveys  all  his  property  in  consideration  of 
future  support.* 

The  most  usual  evidence  of  a  fraudulent  intent  is  found  in 
the  absence  of  consideration.  Hence  it  has  been  laid  down 
as  a  rule  that  a  voluntary  alienation  of  property  is,  in  gen- 
eral, void  as  against  creditors.*  This  rule  corresponds  with 
the  proviso  in  the  statute  of  Ehzabeth.  The  statute  de- 
clares that  all  conveyances  made  with  an  intent  to  hinder, 
delay,  and  defraud  creditors,  shall  be  void  as  against  the 
parties  intended  to  be  injured.  It  then  goes  on,  in  a  subse- 
quent section,  to  provide  that  this  rule  shall  not  apply  to 
bona  fide  transfers  for  a  good  consideration.  Two  requisites, 
therefore,  are  necessary  to  the  validity  of  a  transfer;  first 
it  must  be  made  in  good  faith;  and,  secondly,  it  must  be 
for  good  consideration.*  The  consideration  will  not  avail 
if  bona  fides  be  wanting.*    The  good  faith  will  not  save  the 


Logan  &.  Logan,  22  Fla.  561.  Though 
there  be  full  consideration  and  no 
fraudulent  intent,  yet  if  a  secret  trust 
be  reserved  the  transaction  is  con- 
structively fraudulent.  Beidler  v. 
Crane,  135  111.  02.  See,  in  this  con- 
nection, Carr  v,  Briggs,  156  Mass. 
78. 

1  Spirett  V.  Willows,  3  DeG.,  J.  & 
Sm.  303. 

« Taylor  v,  Jones,  2  Atk.  600; 
Crossley  v,  Elworthy,  L.  R.  12  Eq. 
158;  Cornish  v,  Clark,  L.  R.  14  Eq. 
184.  See,  also,  Freeman  v.  Pope,  L. 
R.  5  Ch.  538;  Smith  v.  Cherrill,  L.  R. 
4  Eq.  390,  306;  note  to  Ellison  v.  Elli- 
son, 1  Lead.  Cas.  Eq.  284  (4th  Eng. 
ed.). 

•Mallow  V,  Walker,  115  la.  238. 
See,  also,  Spear  v.  Spear,  07  Me.  408; 


Michigan  Trust  Co.  v.  Comatock,  130 
Mich.  572. 

*  See  notes  to  Sexton  v,  Wheaton,  1 
Am.  Lead.  Cas.  37;  2  Kent's  Com. 
441;  O'Neill  v.  Kilduff,  81  Conn.  116; 
Daly  t;.  Kohn,  234  lU.  250;  HaU  v. 
Feeney,  22  S.  D.  541;  Lewis  v,  Hep- 
rera,  10  Ariz.  74. 

*  Clements  v.  Moore,  6  Wall.  312; 
Hiller  v,  Jones,  66  Miss.  636.  The 
grantee  must  act  without  notice  of 
the  intent.  Weber  v,  Rothchild,  15 
Oreg.  385;  Aultman  &  Co.  v.  Weir,  34 
111.  App.  615;  Bcasley  t^.  Bray,  08 
N.  C.  266.  See  Van  Raalte  ti.  Har- 
rington, 101  Mo.  602,  and  the  criti- 
cism of  that  case  in  Bank  v.  Tobacco 
Co.,  155  Mo.  602,  and  Vickers  v.  Buck, 
60  Kan.  508. 

•Brittain  v.  Lohr,  12  U.  S.  App. 
148;  Ogg  V,  Schultz,  61  Neb.  221. 
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conveyance  if  it  be  made  without  consideration.  The  term 
good  consideration  has  been  construed  to  mean  a  valuable 
consideration.  A  good  consideration,  in  one  sense  of  the 
term,  embraces  not  only  those  which  are  founded  on 
value,  but  those  also  which  are  founded  on  the  duties,  and 
obligations,  and  feelings  of  relationship,  and  are  therefore 
termed  meritorioiiSy  as  contradistinguished  from  valuable. 
A  good  consideration,  however,  as  used  in  the  statute,  means 
one  founded  on  value.  A  transfer  to  a  wife  or  child,  however 
meritorious  it  may  be,  is  not  valid  as  against  creditors;  ^ 
but  the  inchoate  interest  of  a  wife  in  the  lands  of  her  hus- 
band constitutes  (it  has  been  held)  a  valuable  consideration 
for  a  conveyance  by  him  of  other  property.  ^ 

244.  Moral  obligations ;  consideration  of  marriage* 

The  consideration,  however,  although  it  must  be  valuable, 
need  not  be  founded  on  a  present  legal  obligation.  It  is 
enough  if  there  is  a  present  moral  obligation,  founded  on 
an  antecedent  legal  obligation.  Thus,  if  A.  be  indebted  to 
B.,  but  the  indebtedness  is  barred  by  the  Statute  of  Limita- 
tions, it  is  not  obligatory  upon  A.  to  plead  the  statute. 
He  may,  if  he  sees  fit,  pay  the  debt,  or  transfer  property 
in  satisfaction  thereof,  and  the  payment  or  transfer  will 
be  good  as  against  his  creditors.  Upon  the  same  principle 
a  man  may  pay  a  debt  from  which  he  has  been  released  by 
the  operation  of  the  bankrupt  law,  and  the  property  so 
applied  cannot  be  followed  by  creditors.^ 

Moreover,  it  is  entirely  well  settled,  both  in  England  and 
America,  that  at  common  law  and  independently  of  any 
statutory  provisions,  such  as  bankrupt  or  insolvent  laws, 
a  debtor  in  failing  circumstances' has  a  right  to  prefer  cer- 
tain creditors.  If,  as  must  be  conceded,  he  has  a  right  to 
pay  one  creditor  in  preference  to  another,  even  where  he  is 

^Bump   on   Fraudulent   Convey-  Jacobs  Smith,  [1895]  2  Q.  B.  341.   As 

ances,  248;  In  re  Cameron  &  Wells,  to  presumption  in  such  cases,  see  Mil- 

37  Ch.  D.  32.    The  rule  is  otherwise  ler  v.  GiUispie,  54  W.  Va.  450;  Hekn 

as  to  children  of  the  wife  by  a  former  t^.  Brewster,  42  Colo.  25. 

marriage.     Newstead  v,   Searles,   9  '  Baldwin  v,  Heil,  155  Ind.  682. 

App.  Cas.  320,  n.    See  Att.-Gen.  v.  *  Bump  on  Fraud.  Con.  249,  250. 
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aware  of  his  inability  to  pay  all  in  full,  there  is  no  just  reason 
why,  in  making  provision  for  all,  by  way  of  assignment, 
he  may  not  make  special  provision  for  some.^  But  an  in- 
tent that  the  debtor,  by  such  preference,  shall  make  a  secret 
trust  for  himself,  will  render  the  preference  a  fraud.  ^ 

A  transfer  in  consideration  of  marriage  is  a  transfer  for  a 
valuable  consideration;  and  if  a  settlement  is  made  after 
marriage,  in  pursuance  of  an  ante-nuptial  agreement,  it 
will  be  upheld  if  the  agreement  is  valid  and  bmding.'  But 
a  settlement  made  in  pursuance  of  an  ante-nuptial  parol 
agreement  will  not,  by  reason  of  the  Statute  of  Frauds,  be 
valid.* 


246.  Voluntary  transfers;  conveyances  by  persons  in* 
debted. 

A  transfer  of  property  which  is  purely  voluntary  may, 
under  certain  circumstances,  be  sustained.  Anyone  may 
make  a  gift,  the  value  of  which  bears  but  an  insignificant 
proportion  to  his  estate.  If  his  remaining  property  is  ample 
to  discharge  his  debts  the  transaction  cannot  be  impeached.^ 

A  difference  of  opinion,  however,  has  existed  upon  this 
point,  and  the  question  becomes  much  more  complicated 
if  debts  are  subsequently  contracted  by  the  voluntary 
grantor.    The  true  rule  seems  to  be  that  the  gift  will  be 


^Huntley  v.  Kingman,  152  U.  S. 
527,  and  see  pp.  532  et  seq.,  where  the 
doctrine  is  stated  and  the  authorities 
are  reviewed  by  Mr.  Justice  Brown. 

« Waples-Platter  Co.  v.  Low,  10 
U.  S.  App.  704;  Rubber  Mfg.  Co.  v. 
Supply  Co.,  149  Mo.  538;  Ellis  v. 
Mufisehnan,  61  Neb.  262. 

» Kirk  V,  Clark,  Prec.  in  Ch.  275; 
Sneirs  £q.  68.  See  Reade  v.  Living- 
ston, 3  Johns.  Ch.  489,  and  Bank  v. 
Read,  131  Mo.  553.  Whether  it  is 
necessary  that  some  particular  mar- 
riage should  be  in  contemplation, 
see  Slerry  v.  Arden,  1  Johns.  Ch. 
261 ;  Leininger  Lumber  Co.  v.  Dewey, 
86  Neb.  664. 


*  Warden  v.  Jones,  2  De  G.  &  J.  76; 
Manning  v.  Riley,  52  N.  J.  £q.  39; 
Flory  V.  Houck,  186  Pa.  267;  Barnes 
i;.  Black,  193  Pa.  450;  Hill  on  Trus- 
tees, 89,  and  notes  (4th  Am.  ed.). 
See,  however.  In  re  Holland,  [1902]  2 
Ch.  360,  376. 

'Hopkirk  v.  Randolph,  2  Brock. 
132;  2  Kent's  Com.  411,  notes; 
Wood  V.  Potts,  140  Ala.  425.  Under 
§  4293  of  Code  of  Alabama  a  volun- 
tary conveyance  is  void  as  to  exist- 
ing creditors  of  the  grantor  whatever 
may  have  been  his  financial  circum- 
stances or  his  intent  in  making  the 
conveyance. 
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valid  if  the  donor  has,  at  the  time,  the  pecuniary  ability 
to  withdraw  the  amount  of  the  donation  from  his  estate 
without  the  least  hazard  to  his  creditors,  or  in  any  material 
degree  lessening  their  prospects  for  payment.^ 

But  a  fraudulent  intent  will  vitiate  a  settlement,  and  may 
be  implied  from  many  circumstances.  Thus,  if  the  settlor  is 
largely  indebted  at  the  time  of  making  the  settlement,'  or 
insolvent,^  or  imable  to  pay  his  debts  after  making  it,*  or 
puts  everything  into  the  settlement,  and  thus  renders  him- 
self insolvent,*  the  settlement  cannot  stand.® 

A  voluntary  conveyance  will  be  good  as  against  subsequent 
creditors,  unless  it  is  made  with  the  fraudulent  intent  of 
defeating  their  claims.^  Whether  such  a  fraudulent  intent 
does  or  does  not  exist  is  a  question  of  fact,  which  is  to  be 
determined  by  evidence.  The  mere  circumstance  that  the 
alienation  is  voluntary  is  not,  of  itself,  a  suflScient  indication 
of  fraud.^  The  donor  must  not,  however,  be  insolvent,  or 
be  about  to  embark  in  a  hazardous  business.®    Nor  would 


*  See  Jenkjm  v.  Vaughan,  3  Drew. 
425;  Kent  v.  Riley,  L.  R.  14  Eq.  190; 
Snell's  £q.  64;  Bump  on  Fraud. 
Convey.  291. 

•Thompson  v.  Webster,  4  Drew. 
628;  4  De  G.  &  J.  600;  7  Jur.  (n.  s.) 
(House  of  Lords)  531. 

'  Lehman  et  al.  v,  Gunn  et  dl,y  124 
Ala.  213. 

*  Freeman  v.  Pope,  L.  R.  6  Ch.  638, 
541. 

« Smith  V.  Cherrill,  L.  R.  4  Eq.  390, 
396. 

*  Notes  to  Ellison  v,  Ellison,  1 
Lead.  Cajs.  Eq.  285. 

'  Bouquet  v,  Heyman,  50  N.  J.  Eq. 
114;  Williams  v.  Kemper,  99  Minn. 
301;  Donoghue  v,  Shull,  85  Miss.  404; 
Ayers  v,  Wplcott,  66  Neb.  712;  Lane 
V.  Newton,  140  Ga.  415;  Coleman  v. 
Hagey,  252  Mo.  102;  Weinstock  v, 
Hallenbeck,  146  N.  Y.  Supp.  1047; 
]  Van  Arsdale  v.  Findley,  37  Okla.  425. 

» Sexton  V.  Whcaton,  8  Wheat.  229; 

^ttingly  V.  Nye,  8  Wall.  370;  Town- 


send  V.  Westaoott,  2  Beav.  340; 
Salmon  v.  Bennett,  1  Conn.  525; 
Jackson  v.  Town,  4  Cow.  599;  4 
Kent's  Com.  442;  1  Am.  Lead.  Cas. 
37,  40.  A  voluntary  conveyance  is 
not  void  as  to  future  creditors  un- 
less there  is  some  evidence  to  indi- 
cate that  the  grantor  intended  to 
withdraw  his  property  from  such 
creditors.  Best  v.  Smith,  193  Pa. 
89.  The  mere  existence  of  present 
indebtedness  is  not  suffident  to 
warrant  the  inference  that  the  con- 
veyance was  designed  to  defraud 
future  creditors.  Snyder  v.  Christ, 
39  Pa.  499;  Harlan  v.  Maglaughlin, 
90  Pa.  297;  Buckley  w.  Duff,  114  Pa. 
596;  McCuUough  v,  Willey,  192  Pa. 
176;  Gentry  v.  Lanneau,  54  S.  C. 
514.  See,  also,  Todd  r.  Nelson,  109 
N.  Y;  316. 

»  To  render  the  conveyance  fraud- 
ulent the  grantor  must  actually  enter 
into  the  hazardous  business;  for  if  it 
is  merely  an  intention  not  carried 
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the  mere  fact  that  the  settlor  retains  enough  to  pay  his 
existing  debts,  and  actually  pays  them,  be  sufficient  to 
render  the  settlement  valid,  if  the  settlement  were  really 
made  with  the  intent  to  evade  the  statute.^  If  the  settle- 
ment is  actually  fraudulent,  it  is  bad  as  against  subsequent, 
as  well  as  against  existing,  creditors.^ 

It  is  not,  however,  a  fraud  upon  creditors  for  a  person  en- 
gaged in  business  to  form  a  corporation  or  limited  liability 
company,  of  which  the  capital  may  be  composed  of  the 
assets  in  the  business,  and  of  which  the  shares  may  be  held 
almost  entirely  by  one  man,  provided,  of  course,  no  statutory 
provisions  are  violated  and  all  the  statutory  requirements 
are  observed.  These  companies  have  been  sometimes  styled 
"one  man  companies,"  which  is,  said  Lord  Macnaghten, 
in  Salomon  v.  Salomon,  ''a  taking  nickname,  but  it  does 
not  help  one  much  in  the  way  of  argument."  For  a  person 
thus  in  good  faith  to  take  advantage  of  the  limited-liability 
statutes  is  not  a  fraud ;  for  it  is  the  very  policy  of  such  laws 
that  this  should  be  done.^ 

246.  Conveyances  of  property  which  could  not  be  reached 
by  execution. 

It  was  decided  in  England  that  a  voluntary  transfer  of 
property,  which  could  not  be  reached  by  execution,  was  not 
fraudulent  as  against  creditors;  and  although  the  decisions 
upon  this  point  have  been  conflicting,  the  doctrine  must  be 


out,  the  conveyance  cannot  be  con- 
aidered  void.  Williams  v.  Davifl,  69 
Pa.  21.  An  alienation  to  allow  him 
to  commit  a  tort  with  impunity  is 
void  against  one  who  afterwards  re- 
covers a  judgment  for  the  tort.  Boid 
p.  Dean,  48  N.  J.  Eq.  193. 

*  Holmes  v.  Penney,  3  K.  &  J.  90; 
1  Am.  Lead.  Cas.  40.  See,  also, 
Thomson  v.  Dougherty,  12  S.  &  R. 
448;  Snyder  v.  Christ,  39  Pa.  506; 
Ammon's  Appeal,  63  Pa.  284;  Monroe 
V.  Smith,  79  Pa.  459;  Lillard  v.  Mo- 
Gee,  4  Bibb,  166. 


*  Marshall  v.  Roll,  139  Pa.  399; 
Jones  V.  Light,  86  Me.  437;  McFad- 
din  V,  McFaddin,  134  Ala.  337; 
Clark  V.  Harper,  215  111.  24. 

'  Salomon  v.  Salomon,  [1897]  A.  C. 
22-53;  In  re  Baglan  Hall  Colliery 
Co.,  L.  R.  5  Ch.  346;  Kingman  v. 
Mowry,  182  111.  256;  Shumaker  v. 
Davidson,  116  la.  569,  and  Spaulding 
V.  Steel,  126  Mich.  253.  See  Bank  v. 
Trebein  Co.,  59  Ohio,  316,  where  the 
circumstances  were  held  to  make  the 
formation  of  a  corporation  a  fraud; 
also,  Goodale  v.  Wheeler,  41  Oreg.  190. 
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considered  in  England  to  be  well  established.  *  Nevertheless, 
it  was  there  held  that  while  choses  in  action  did  not  fall  under 
the  statute  of  Elizabeth,  and  therefore  creditors  could  not 
be  said  to  be  prejudiced  by  their  assignment,  inasmuch  as 
they  were  not  liable  to  execution,  yet  in  cases  falling  under 
the  Insolvent  Debtors'  Acts  the  rule  was  different,  because 
under  these  acts  all  the  debtor's  property  became  applicable 
to  the  payment  of  his  debts.  ^  And  choses  in  action,  since 
1  and  2  Vict.,  c.  100,  have  become  available  for  the  payment 
of  debts,  and  are  therefore  within  the  statute.'  In  the 
United  States  the  tendency  is  to  consider  the  language  of 
the  statute  as  comprehending  all  kinds  of  personal  property, 
including  choses  in  action;  *  and,  moreover,  there  are,  in 
many  states,  legislative  enactments  whereby  choses  in  action 
may  be  reached  by  execution.^ 

The  English  doctrine,  therefore,  can  scarcely  be  said  to 
exist  throughout  the  United  States.*  Besides,  in  many  of 
the  states,  property  of  an  equitable  character  and  property 
conveyed  in  fraud  of  creditors,  may  be  reached  by  a  creditors' 
bill;  a  remedy  which  may  be  considered  as  having  originated 
in  the  case  of  Spader  v.  Davis,^  in  the  year  1821,  and  which 
has  been  very  extensively  employed  since  that  time.  These 
bills  will  be  noticed  in  their  proper  place  under  the  head 
of  Equitable  Remedies.^ 

247.  Gifts  from  husband  to  wife. 

The  extent  to  which  a  man  has  the  power  to  make  a  volun- 
tary disposition  of  his  property  is  frequently  called  into 
question  in  the  cases  of  settlements  made  by  a  husband 
upon  his  wife.  There  are  many  decisions  to  the  effect  that 
a  gift  from  a  husband  to  a  wife,  to  be  sustained  even  as 

>  Story's    Eq.    Jurisp.,    §361;    2         •  See  4  Kent's  Com.  443. 
Kent's  Com.  442.  •  See,  however,   Sims  v.  Phillips, 

*  See  Norcutt  v,  Dodd,  1  Cr.  &  Fh.      54  Ark.  193;  Shawano  Co.  Bank  0. 
100.  Koeppen,   78  Wis.   633;  Taylor  v. 

>  Stokoe  V.  Cowan,  29  Beav.  637.         Duesterberg,  109  Ind.  165. 

*  Elliott's  Ex'rs'  Appeal,  50  Pa.  82;         '  5  Johns.  Ch.  280.    See  4  Kent's 
Bayard  v.  Hofifman,  4  Johns.  Ch.     Com.  443. 

450.  •  See  post,  Part  III.,  Chap.  VI. 
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against  svhf^quent  creditors,  must  be  reasonable — that  is, 
it  must  bear  a  just  and  fair  proportion  to  the  actual  amount 
of  his  property,  and  to  his  condition  and  prospects  in  life.* 
A  man  cannot  denude  himself  of  all  or  a  greater  part  of  his 
means  for  the  purpose  of  making  a  gift  to  his  wife.  To  allow 
him  to  do  so  would  be  to  open  a  wide  door  to  fraud,  for  by 
putting  his  property  in  his  wife's  name,  he  might  practically 
secure  the  means  of  support  for  himself,  and  at  the  same 
time  obtain  for  his  property  a  complete  immunity  from 
his  liabilities.  What  the  amount  of  this  reasonable  provi- 
sion should  be,  seems  to  be  a  matter  of  some  little  doubt. 
It  may  be  possible  that  the  doctrine  itself,  as  to  the  reason- 
ableness of  the  provision,  would  apply  only  to  those  cases 
in  which  a  common-law  conveyance  between  husband  and 
wife  is  attempted  to  be  used,  and  not  where  a  gift  is 
made  through  a  deed  operating  under  the  Statute  of  Uses. 
A  gift  directly  from  a  husband  to  a  wife  is  void  at  law.  It 
is  sustained  in  equity  through  the  medium  of  a  trust — ^a 
chancellor  regarding  the  conveyance  as  a  declaration  of 
trust,  and  treating  the  husband  as  a  trustee.  But  a  court 
of  equity  will  only  lend  its  assistance  to  a  married  woman, 
under  such  circumstances,  when  the  transaction  operates 
as  a  reasonable  provision  for  her;  and  the  aid  of  the  chancellor, 
being  a  matter  of  grace,  will  not  be  extended  for  the  pur- 
pose of  giving  all  a  man's  property  to  his  wife,  to  the  detri- 
ment of  his  creditors.  But  a  conveyance  to  a  wife  through 
the  mediiun  of  a  third  party — as  if  A.  and  his  wife  conveyed 
to  B.,  who  then  reconveys  to  A.'s  wife — is  good  at  law, 
and  needs  no  equitable  interposition  to  support  it.  It 
would  seem,  therefore,  that,  apart  from  actual  fraud,  such 


^  Notes  to  Sexton  v.  Wheaton,  1 
Am.  Lead.  Gas.  57.  See,  also, 
Spirett  V,  Willows,  34  L.  J.  Ch.  365; 
Wickes  V.  Clark,  8  Paige  Ch.  151; 
Benedict  v,  Montgomery,  7  W.  &  S. 
238;  Coates  0.  Gerlach,  44  Pa.  43; 
Mullen  V.  Wilson,  44  Pa.  413;  Am- 
mon's  Appeal,  63  Pa.  284;  Thompson 
p.  Thompson,  82  Pa.  378;  Stickney  v. 


Borman,  2  Pa.  67;  Penna.  Salt  Co.  v. 
Neel,  54  Pa.  9;  Morris  v.  Zeigler,  71 
Pa.  450;  Mellon  v,  Mulvey,  23  N.  J. 
Eq.  198;  Trustees  v.  Bryson,  34  S.  C. 
401;  Adams  v.  Edgerton,  48  Ark.  419; 
Hawkins  v.  Wills,  4  U.  S.  App.  274; 
Seekel  v.  Winch,  108  Iowa,  102; 
Welch  V,  Mann,  193  Mo.  304;  Thomas 
V,  Hornbrook,  259  HI.  156. 
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a  method  of  settling  property  upon  the  wife  ought  to  stand 
upon  the  same  footing  as  gifts  to  a  stranger. 


248.  Parties  by  whom  fraudulent  conveyances  may  be 
avoided. 

It  must  be  remembered  that  conveyances  in  fraud  of  cred- 
itors are  void  only  as  against  those  who  may  be  injured 
thereby.^  The  statute  avoids  conveyances  made  to  defraud 
"creditors  and  others/'  and  it  was,  therefore,  said  in  Twyne's 
case,  that  "the  act  doth  not  extend  only  to  creditors,  but 
to  aU  who  had  cause  of  action,  suit,  penalty,  forfeiture,  etc." 
Hence,  it  has  been  held  that  a  person  entitled  to  a  penalty 
under  the  Usury  Acts,  was  within  the  class  of  persons  who 
were  designed  to  be  protected  by  the  statute  of  Elizabeth;  ^ 
and  so,  also,  is  a  wife  suing  for  divorce  and  alimony;  *  but 
not  where  she  is  suing  for  divorce  alone,  ^  or  a  wife  who  is 
a  creditor.®  But  the  term  "others"  does  not  include  every 
one.  The  conveyance  may  be  perfectly  good  as  against 
the  party  executing  it,  and  as  against  every  other  person 
consenting  or  privy  to  it.«  The  fraudulent  grantor  himself 
cannot  elect  to  set  the  conveyance  aside,  nor  enforce  a  secret 
trust  for  his  own  benefit.  His  lips  are  closed.  This,  indeed, 
is  in  obedience  to  the  general  principle  that  where  the  par- 
ties to  a  fraudulent  contract  have  fully  executed  it  them- 


*  Notes  to  Sexton  v.  Wheaton,  1 
Am.  Lead.  Cas.  45.  See,  particularly, 
Chapin  v.  Pease,  10  Conn.  69;  Burtch 
t>.  Elliott,  3  Ind.  99;  Bouslough  v. 
Bouslough,  68  Pa.  495.  See,  also,  as 
to  the  further  proposition  that  pro- 
ceedings to  avoid  a  fraudulent  trans- 
fer will  enure  to  the  benefit  only  of 
those  who  institute  them,  not  to  the 
advantage  of  other  creditors,  Fow- 
ler's Appeal,  87  Pa.  455^56;  Shulze's 
Appeal,  1  Pa.  251;  Tomb's  Appeal,  9 
Pa.  61.  The  fraudulent  grantee  is 
treated  as  a  trustee,  and  must  answer 
for  the  property.  Mason  v,  Pierron, 
69  Wis.  585. 

2  Heath  v.  Page,  63  Pa.  108  (see 


this  case  also  for  a  general  discussion 
of  the  effect  of  the  statute);  Shontz 
V.  Brown,  27  Pa.  131. 

'  Byrnes  v,  Vobs,  53  Minn.  110; 
Rivera  v.  White,  94  Tex.  538,  and 
McFaddin  v.  McFaddin,  134  Ala.  337; 
Cochran  &.  Ck)chran,  96  Minn.  523. 

*  Holland  v,  Holland,  121  Mich. 
109. 

•  Houseman  o.  Grossman,  177  Pa. 
453.  And  see  Newton  v,  Newton, 
162  Mo.  173. 

<  Robinson  v.  Macdonnell,  2  B.  & 
A.  134;  Steel  v.  Brown,  1  Taunt.  381; 
Besscy  v.  Windham,  6  A.  &  E.  (n.  s.) 
166;  Barrow  v.  Barrow,  108  Ind.  345; 
Carbin  v,  McAllister,  144  Iowa,  81. 
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selves,  courts  of  justice  will  not  interfere  to  unravel  their 
doings;  but,  considering  them  in  pari  delicto,  will  leave  them 
bound  as  they  found  them.  And  the  application  of  this 
principle  to  the  case  of  conveyances  in  fraud  of  creditors 
is  imquestionable.^  The  principle,  indeed,  is  one  of  common 
law,  which  makes  that  which  is  fraudulent,  in  fact,  void; 
but  whose  maxim  in  all  cases  of  confederate  fraud  is,  'Hn 
pari  delicto  melior  est  conditio  d^endentis.^'  '  Nor  will 
equity  interfere  on  behalf  of  a  volunteer,  claiming  under  the 
grantor.' 

In  England  it  was  decided  that  if  a  debtor  made  a  fraud- 
ulent conveyance  of  his  land,  and  then  died,  the  only  per- 
sons who  had  a  standing  in  court  to  set  the  conveyance 
aside  were  lien  creditors.  Ordinary  bond  or  simple  contract 
creditors,  whose  claims  had  not  been  reduced  to  judgment, 
could  not  attack  the  transaction.  But  in  America  fraudulent 
dispositions  of  property  by  a  debtor  during  his  lifetime  can 
be  impeached  after  his  death  by  any  of  his  creditors  and  by 
the  administrator  of  a  decedent  who  died  insolvent.^    This 


1  Blystone  v.  Blystone,  51  Pa.  374; 
Bonested  v.  SullivaD,  104  Pa.  9;  Wil- 
liams V,  Clink,  90  Mich.  297;  Maasi 
V.  Lavine,  139  Mich.  140;  Lewis  v. 
McGrath,  191  111.  401;  Bank  v. 
Adrian,  116  N.  Car.  537-543;  Flan- 
nery  v.  Coleman,  112  Ga.  648;  Poling 
V,  Williams,  65  W.  Va.  69;  Brady  v. 
Huber,  197  111.  291;  Pride  v,  Andrew, 
51  Ohio  St.  404;  Farrar  v,  Bemheim, 
41  U.  S.  App.  172;  Kirby  v.  Raynes, 
138  Ala.  194;  Cochonour  v.  Ratcliff, 
223  111.  274;  Jones  v.  Jones,  20  S.  D. 
632;  Bunnell  v.  Bronson,  78  Conn. 
679;  Canx>n  p.  Beliles,  121  Ky.  294; 
State  0.  Freeman,  173  Mo.  App. 
294;  Hunter  v.  Bumgardner,  173 
IlL  App.  215;  Geroso  v,  De  Maio,  75 
N.  J.  Eq.  410. 

'But  a  party  may  sometimes  be 
able  to  call  an  assodate  in  an  illegal 
transaction  to  account  for  the  profits 
which  have  been  made.  Brooks  v. 
Martin,  2  Wall.  78;  Sharp  v.  Taylor, 


2  Phil.  Ch.  801  icmte,  §  42);  McBlair 
V.  Gibbes,  17  How.  232;  Tenant  v. 
Elliot,  1  Bos.  &  P.  3;  Fanner  v.  Rus- 
sell, 1  Bos.  &  P.  296;  Thomson  v, 
Thomson,  7  Ves.  473.  In  those  cases, 
also,  in  which  the  debtor  has  been  in- 
duced by  threats  or  impn^ier  in- 
fluence of  the  grantee  to  execute  the 
fraudiflent  conveyance,  he  may  come 
into  equity  to  have  it  set  aside,  for  in 
such  a  case  he  is  not  in  pari  ddicto» 
See  Cook  v.  Coyler's  Adm'r,  2  B.  Mon. 
72;  Deatly  v.  Murphy,  3  A.  K.  Marsh. 
474;  Harper  p.  Harper,  85  Ky.  160; 
Brant  v.  Brant,  115  Iowa,  701;  Stock- 
well  V.  Stockwell,  72  N.  H.  69. 

*  See  Dolphin  v,  Aylward,  L.  R.  4 
H.  L.  486.  An  assignee  for  the  bene- 
fit of  creditors  is  not  a  purchaser 
for  value.  Spackman  v,  Ott,  65  Pa. 
135. 

*  Chester  Co.  Trust  Co.  v.  Pugh, 
241  Pa.  124. 
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is  on  the  ground  that  property  of  all  kinds  in  this  country 
is  deemed  assets  for  the  payment  of  debts.  ^ 

249.  Secret  agreements  touching  composition  deeds. 

Another  class  of  cases  of  fraud  upon  creditors,  is  where 
secret  advantages  are  obtained  by  some  creditors,  at  the 
expense  of  others,  who  are  induced  to  sign  composition 
deeds,  of  which  the  supposed  basis  is  equality.  Such  secret 
agreements  are  manifestly  fraudulent,  and  cannot  stand 
the  test  of  the  investigation  of  a  Court  of  Chancery;  *  or, 
in  modem  times,  of  a  court  of  law.*  But  where  nothing 
is  gained  at  the  expense  of  other  creditors  and  no  injury  is 
done  to  them,  an  independent  advantage  secured  by  one 
creditor  has  been  sustained.^ 


250.  Fraud  upon  subsequent  purchasers;  Statute  27  Eliz., 
c.  4. 

Akin  to  the  subject  of  fraud  which  aflfects  creditors,  is 
that  of  fraud  against  subsequent  purchasers.  The  statute 
of  27  Eliz.,  c.  4,  made  perpetual  by  Statute  39  Eliz.,  c.  18, 
§  31,  enacts  that  every  conveyance,  grant,  charge,  lease, 
limitation  of  use  of,  in  or  out  of  any  lands,  tenements  or 
other  hereditaments  whatsoever,  for  the  intent  and  pur- 
pose to  defraud  and  deceive  such  persons  as  shall  purchase 
the  said  lands,  shall  be  deemed,  only  against  such  persons 
who  shall  so  purchase  for  money  or  any  good  consideration 
the  said  lands,  to  be  wholly  void,  frustrate  and  of  none 
effect.® 

Even  before  the  act  purchasers  were  not  without  remedy 


1  Story's  Eq.  Jurisp.,  §§  376,  376. 

'  Jackman  v,  Mitchell,  13  Ves.  581 
Wood  V.  Barker,  L.  R.  1  Eq.  139 
Smith   V.   Stone,   4  G.   &  J.   310 
Doughty  V.  Savage,  28  Conn.  46 
Case  V.  Gerrish,  15  Pick.  49;  Law- 
rence V,  Clark,  36  N.  Y.  168;  Hanover 
Nat.  Bank  v.  Blake,  142  N.  Y.  404; 
Loucheim  Brothers'  Appeal,  67  Pa. 
49;  Patterson  v.  Boehm,  4  Pa.  607; 
Mann  &.   Darlington,   15   Pa.  310; 


Eerr  on  Fraud  and  Mistake,  215 
(Bump's  ed.).  See  In  re  McHenry; 
McDermott  v.  Boyd,  [1894]  3  Ch.  366, 
where  the  agreement  was  sustained; 
Jacobs  V.  SifiF,  74  N.T  Misc.  58. 

*  Eerr    on  Fraud   and    Mistake, 
216. 

^Lobdell  V,  State  Bank  of  Nau- 
voo,  180  111.  66. 

*  See  notes  to  Ellison  v.  Ellison,  1 
Lead.  Cas.  Eq.  283  (4th  Eng.  ed.). 
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in  such  cases  in  a  court  of  equity;  but  the  statute  has 
rendered  their  rights  precise,  and  their  remedy  more  ex- 
tended.^ 


251.  Difference  between  the  English  and  American  rules. 

There  is  an  .important  difference  between  the  English 
and  American  construction  of  this  statute.  In  England  it  is 
held  that  a  voluntary  conveyance  is  void  as  against  a  sub- 
sequent purchaser,  even  although  he  may  have  notice  of 
the  same — the  theory  being  that  as  the  voluntary  convey- 
ance is  rendered  void  by  the  statute,  no  subsequent  pur- 
chaser is  bound  to  regard  it.^  In  the  United  States,  however, 
the  rule  is  different,  and  a  purchaser  who  has  notice  of  a 
prior  voluntary  grant  will  take  subject  to  the  rights  of  the 
voluntary  grantee.'  But  the  rule  upon  this  subject  is  not 
uniform  throughout  the  United  States.* 

It  is  essential  to  the  operation  of  the  statute  that  both 
conveyances  should  be  made  by  the  same  person.  An  heir 
01*  devisee  cannot,  by  a  conveyance  for  value,  defeat  a  vol- 
untary settlement  made  by  his  ancestor  or  testator;  and  if 
the  voluntary  grantee  has  conveyed  for  value,  his  alienee 
can  hold  as  against  a  subsequent  purchaser  from  the  orig- 
inal grantor.^ 

A  mortgagee  is  a  purchaser  within  the  statute.*    It  need 


1  Kerr  on  Fraud  and  Mistake,  227; 
Peny-Herrick  v.  Attwood,  2  De  G. 
&  J.  21;  Brocklesby  v.  Temperance 
Perm.  BuUding  Soc,  [1895]  A.  C.  173; 
Lloyds  Bank,  Limited,  v.  Bullock, 
[1896]  2  Ch.  198.  See  Davis  v,  Big- 
ler,  62  Pa.  247. 

'Doe  V.  James,  16  East,  212; 
Buckle  V,  Mitchell,  18  Ves.  111.  See, 
also,  Cathcart  v,  Robinson,  5  Pet. 
265,  279;  Hill  v.  The  Bishop  of  Ex- 
eter, 2  Taunt.  69;  notes  to  Sexton 
V.  Wheaton,  1  Am.  Lead.  Cas.  50,  51; 
notes  to  Ellison  v,  Ellison,  1  Lead. 
Cas.  Eq.  283  (4th  Eng.  ed.).  But 
this  rule  is  not  regarded  with  satis- 
faction in  England,  and,  therefore. 


any  consideration,  no  matter  how 
small  or  inadequate,  will  be  sufficient 
to  support  the  first  settlement.  Bay- 
spoole  v.  Collins,  L.  R.  6  Ch.  232,  238. 
>  Lancaster  v.  Dolan,  1  Rawle,  231; 
Dougherty  v.  Jack,  5  Watts,  456; 
Mayor  v,  Williams,  6  Md.  242;  1  Am. 
Lead.  Cas.  51;  Keeling  v,  Hoyt,  31 
Neb.  453. 

*  See  Sterry  t>.  Arden,  1  Johns.  Ch. 
261,  and  1  Am.  Lead.  Cas.  51. 

*  Kerr  on  Fraud  and  Mistake,  229. 
'  Lancaster  v,  Dolan,  1  Rawle,  231 ; 

Lewis  V,  Love's  Heirs,  2  B.  Mon. 
345;  Ledyard  v,  Butler,  9  Paige  Ch. 
132;  Clapp  v.  Leatherbee,  18  Pick. 
131. 


432  FRAUD.  [PABT  H. 

hardly  be  added,  that  as  between  the  parties  to  the  trans- 
action the  voluntary  conveyance  will  be  good. 

262.  Statute  not  applicable  to  personal  chattels. 

The  Statute  of  27  Elizabeth,  c.  4,  does  not  apply  to  per- 
sonal chattels;  but  as  it  is  in  afiSrmance  of  the  common  law, 
it  would  seem  that  its  principles  ought  to  be  applied,  with 
the  modifications  rendered  necessary  by  the  difference  in 
the  subject-matters,  to  the  transfers  of  personal  property.^ 
The  possession  of  chattels  generally  foUows  the  title;  indeed, 
a  change  of  possession  is,  in  general,  necessary  in  ord^  to 
render  the  sale  valid  as  against  the  creditors  of  the  vendor;  ^ 
while  delivery  is  essential  to  a  valid  gift.  A  man,  therefore, 
can  rarely  be  deceived  as  to  the  rights  of  the  donee  of  a 
chattel;  while  he  may  very  well  be  misled  as  to  the  rights 
of  a  voluntary  alienee  of  real  estate.  Hence,  the  donee  of 
personal  property  ought  not,  generally,  to  be  disturbed 
in  his  possession  by  a  subsequent  purchaser,  because  it  is 
the  latter's  own  foUy  to  buy  that  of  which  another  has  the 
possession.  When,  however,  the  donee  or  even  the  vendee 
of  chattels  suffers  them  to  remain  in  the  possession  of  the 
former  owner,  and  the  latter  sells  them  again  to  a  bona  fide 
purchaser  without  notice,  the  title  of  such  purchaser  cannot 
be  impeached.' 

263.  Fraud  on  marital  rights;  Strathmore  v.  Bowes. 

The  next  species  of  fraud  upon  third  parties  which  demands 
attention,  is  that  which  is  known  as  fraud  upon  marital 
rights,  whereby  the  expectation  by  a  man  of  an  interest 
in  the  property  of  his  intended  wife  is  defeated. 

The  leading  authority  upon  this  subject  is  Strathmore  v. 
Bowes,*  in  which  the  opinion  of  Lord  Thurlow  contains  a 

^  Hudnal  v.  Wilder,  4  McGord,  294;  *  Twyne's  Case,  1  Sm.  Lead.  Cas. 

thougb  see  Jones  v.  Croucher,  1  Sim.  33. 

&  S.  315;  Bohn  v.  Headley,  7  Har.  *  See  notes  to  Lickbanow  v.  Maaon, 

&  Johns.  257;  Sewall  v.  GUdden,  1  1  Smith's  Lead.  Cas.  1147. 

Judges  (Ala.),  52,  61;  1  Am.  Lead.  *  1  Lead.  Cas.  Eq.  405.    See,  also, 

Cas.  53.  Wilson  v.  Daniel,  13  B.  Mon.  351; 
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clear  statement  of  the  general  doctrine,  while  the  decision 
itself  establishes  an  important  qualification. 

The  doctrine  in  question  may  be  stated  to  be  that  if  a 
woman,  during  the  course  of  a  treaty  of  marriage,  makes 
a  voluntary  *  conveyance  of  any  part  of  her  property, 
without  notice  to  her  intended  husband,  such  conveyance 
will  be  treated,  in  equity,^  as  fraudulent  and  void  as  against 
him,  and  will  be  set  aside  by  a  chancellor  on  the  husband's 
application.' 

The  plainest  case  of  fraud  of  this  kind  is,  of  course,  that 
in  which  active  deception  takes  place.  If,  during  the  treaty 
for  marriage,  a  woman  expressly  holds  herself  out  to  her 
intended  husband  as  entitled  to  property  which  will  become 
hers  upon  marriage,  and  then  makes  a  settlement  without 
his  knowledge,  she  is  guilty  of  actual  fraud,  and  the  settle- 
ment cannot  stand.  ^  It  is  clear,  also,  that  the  same  rule 
exists  if  there  is  a  suppression  of  the  truth,  and  merely  a 
concealment  of  the  settlement,  although  there  may  be  no 
active  representations  that  the  property  is  to  be  subject  to 
marital  rights.^ 


254.  Ignorance  of  the  husband  as  to  the  existence  of  prop- 
erty immaterial. 

A  question,  however,  naturally  arises  here,  upon  which 


Cheshire  v,  Payne,  16  B.  Mon.  618; 
Duncan's  Appeal,  43  Pa.  67;  Robin- 
son V.  Buck,  71  Pa.  392;  Freeman  t^. 
Hartman,  45  111.  57;  Perry  on  Trusts, 
S  213;  Russell  v.  Sharp,  192  Mo.  270. 
*  The  rule  will  not  apply  to  a  con- 
veyance for  value.  See  Blanchet  v, 
Foster,  2  Ves.  Sr.  264. 

>  The  conveyance  cannot  be  treated 
as  void  at  law.  Logan  v,  Simmons,  1 
Dev.  &  Bat.  (Law)  13,  16;  Doe  v. 
Lewis,  11  G.  B.  1035.  At  aU  events 
it  is  not  necessarily  fraudulent.  Doe 
V.  Lewis,  8Upra, 

>  See  Chambers  v.  Crabbe,  34  Beav. 
467;  Terry  v.  Hopkins,  1  Hill  Ch.  1; 
Waller  v,  Armistead,  2  Leigh,   11; 
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Manes  v.  Durant,  2  Rich.  Eq.  404; 
McAfee  v.  Ferguson,  9  B.  Mon.  475; 
Williams  v.  Carle,  10  N.  J.  Eq.  543; 
Duncan's  Appeal,  43  Pa.  67;  Linker 
V.  Smith,  4  Wash.  C.  C.  224;  Tucker 
V.  Andrews,  13  Me.  124;  Ferebee  v. 
Pritchard,  112  N.  Car.  83. 

^See  England  v.  Downs,  2  Beav. 
528;  Logan  v,  Simmons,  3  Ired.  Eq. 
487.  See,  also,  Kline  t^.  Kline,  57 
Pa.  120. 

■England  v.  Downs,  2  Beav.  528. 
See,  however,  Thomas  v.  Williams, 
Mos.  177;  De  ManneviUe  v.  Cromp- 
ton,  1  V.  &  B.  354,  where  silence, 
under  the  circumstances,  was  held  to 
be  no  fraud. 
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there  has  been  some  slight  difference  of  opinion.  Suppose 
the  intended  husband  is  entirely  ignorant  that  the  woman 
is  possessed  of  property,  and  therefore  marries  her  without 
any  expectation  that  he  will  acquire  any  estate  by  her.  In 
such  a  case  he  cannot  be  said  to  be  disappointed  if  it  turns 
out  that  there  has  been  an  ante-nuptial  settlement,  and 
can  he,  therefore,  under  these  circumstances  be  heard  to 
complain?  This  question,  however,  is  now  settled  in  favor 
of  the  husband.  It  is  true  that  he  is  not  deprived  of  any- 
thing which  he  expected  to  get,  and  no  anticipations  of  his 
are  therefore  defeated;  but,  nevertheless,  he  is  deprived 
of  his  legal  rights,  and  placed  in  a  position,  in  respect  to 
his  wife  and  her  property,  which  he  ought  not  to  occupy, 
except  with  his  full  knowledge  and  consent.^ 

But  the  rule  under  consideration  does  not  apply  to  prop- 
erty of  the  wife  to  which  the  marital  rights  would  not  have 
attached;  as  where,  for  example,  the  woman  has  a  Ufe 
estate  to  her  separate  use,  to  the  exclusion  of  any  future 
husband,  with  an  absolute  power  of  appointment  by  deed 
or  will,  and  exercises  the  power  before  marriage,  by  the 
execution  of  a  settlement  on  herself.* 

266.  Circumstances  which  constitute  fraud  on  marital 
rights. 
It  was  said  above  that  a  disposition  of  her  property  by  a 
woman  about  to  marry  will  be  sustained  if  made  for  a  val- 
uable consideration.  The  consideration,  however,  must  be 
valuable;  for  the  true  rule  seems  to  be  (although  the  law  is 
not,  perhaps,  free  from  doubt)  that  a  settlement  made  upon 
a  meritorious  consideration — e.  g.,  for  the  benefit  of  the 
children  of  a  former  marriage— will  not  be  good  as  against 
the  husband.'    The  settlement  to  be  fraudulent  must  be 

1  Goddard  o.  Snow,  1  Russ.  485;  « Cole  v.  O'Neill,  3  Md.  Ch.  174. 

Taylor  v,  Pugb,  1  Hare,  608;  Logan  •  Blanchet  v,  Foster,  2  Vee.  Sr.  2(>4. 

V.  Simmons,  3  Ired.  Eq,  487.   Though  Though  see  Green  v.  Goodall,  1  Cold, 

see  St.  George  v.  Wake,  1  My.  &  K.  404.    But  it  is  good  against  his  cred- 

622.    See,  also,  Downes  v.  Jennings,  itors.     Newstead  v,  Searles,  9  App. 

32  Beav.  290;  Ptideaux  v.  Lonsdale,  Gas.  320,  n.    See  Att.-^n.  v.  Jacobs 

1  DeG.,  J.  &  Sm.  433;  Leary  v.  King,  Smith,  [1895]  2  Q.  B.  341. 
6  Del.  Ch.  108. 
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in  view  of  a  particular  marriage,  and  it  will  be  so  only  in 
respect  of  the  intended  husband,  who  was  in  treaty  of  mar- 
riage at  the  time  of  the  settlement.^ 

A  settlement  by  a  woman  will  not  be  set  aside  if  the 
intended  husband  has  notice  of  it  at  any  time — ^no  matter 
how  short  the  interval  may  be — ^before  the  marriage.^  Nor 
does  the  circumstance  that  the  husband  is  a  minor  at  the 
time  of  the  marriage  make  any  difference.  He  will,  if  he 
consents  to  the  arrangement,  or  has  knowledge  of  it,  be 
precluded  from  disputing  it  after  he  attains  his  majority.' 

If  the  husband,  after  the  marriage,  acquiesces  in  and  con- 
firms the  settlement,  he  cannot  afterwards  be  heard  to  dis- 
pute it.* 

A  man  may,  by  his  conduct  before  marriage,  deprive 
himself  of  his  right  to  impeach  a  settlement  made  without 
his  knowledge.  Thus,  where  a  woman  was  seduced  by  her 
intended  husband  before  marriage,  and  afterwards  made  a 
disposition  of  the  property  of  which  he  had  no  notice,  it 
was,  nevertheless,  held  that  under  the  circumstances  he 
was  not  entitled  to  have  the  settlement  set  aside.  ^ 

The  rule  which  forbids  a  disposition  of  property  by  a 
woman,  in  contemplation  of  marriage,  to  the  injury  of  the 
rights  of  her  intended  husband,  has  also  been  applied  to 
the  case  of  a  man  conveying  his  property  away  in  fraud  of 
an  intended  wife;  *  and  to  a  release  of  dower  by  her.' 


^  Strathmore  v,  Bowes,  ante,  p.  432. 
See  De  Mestre  v.  West,  [1891]  App. 
Gas.  264. 

*  Terry  v,  Hopkins,  1  Hill  Ch.  1,  5; 
Cheshire  v,  Payne,  16  B.  Mon.  618; 
St.  George  v.  Wake,  1  My.  &  K.  610. 

<  Slocombe  v.  Glubb,  2  Bro.  Ch.  545. 


«  England  o.  Downs,  2  Beav.  528;  1 
Lead.  Cas.  Eq.  421.  But  see  Logan 
V,  Simmons,  3  Ired.  Eq.  487;  Manes 
V.  Durant,  2  Rich.  Eq.  404. 

» Taylor  v.  Pugh,  1  Hare,  608. 

•  Smith  V.  Smith,  2  Halst.  Ch.  515; 
Petty  ».  Petty,  4  B.  Mon.  215;  Simp- 


»Taytor  v.  Taylor,  144  111.  436. 
See,  also.  Smith  v.  Smith,  22  Colo. 
480;  Hummel's  Appeal,  161  Pa.  215; 
Stroup  V.  Stroup,  140  Ind.  179; 
Barker  o.  Barker,  126  Ala.  503; 
Russell  V,  Russell,  60  N.  J.  Eq.  282. 
Where  the  provision  made  for  a  wife 
in  an  ante-nuptial  agreement  is 
grossly  disproportionate  to  the  value 


of  the  husband's  estate,  fraudulent 
concealment  will  be  presumed,  and 
the  burden  of  proof  will  be  thrown 
on  him,  or  those  claiming  under  him 
after  his  death,  to  show  that  full 
disclosure  had  been  made  to  the  wife 
of  the  value  of  his  estate.  Warner's 
Estate,  210  Pa.  431;  Haberman's 
Estate,  239  Pa.  10. 
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A  husband  can  file  a  bill  during  coverture  to  determine 
the  question  whether  property  conveyed  by  him  to  his  wife, 
through  the  alleged  fraud  of  the  latter  before  marriage, 
is  the  wife's  separate  property  or  belongs  to  the  husband 
and  should  be  restored  to  him,^ 

266.  Fraud  on  powers ;  Aleyn  v.  Belchier. 

Another  class  of  frauds  upon  third  parties  comprises 
those  cases  in  which  there  is  a  fraudulent  exercise  of  a  power. 

A  power,  in  the  sense  it  is  here  used,  is  an  authority  en- 
abling a  person,  through  the  medium  of  the  Statute  of 
tJses,  to  dispose  of  an  interest  vested  in  himself  or  some 
third  person.  Thus,  land  may  be  conveyed  to  A.  in  trust 
for  such  uses  as  B.  should  appoint;  or  in  trust  for  such  per- 
son or  persons  generally  as  B.  should  appoint;  or  in  trust 
for  such  members  of  a  particular  class — as  children,  grand- 
children, or  the  like — as  B.  should  appoint.  This  right  of 
appointment  in  B.  is  called  a  power.  The  person  who  creates 
the  power  is  the  donor;  the  person  by  whom  it  is  to  be  exer- 
cised is  called  the  donee  of  the  power,  or,  when  he  actually 
exercises  it,  the  appointor;  the  person  in  whose  favor  the 
appointment  is  made  is  the  appointee;  and  those  for  whose 
benefit  the  power  was  intended  to  be  executed  are  termed 
the  objects  of  the  power. 

Powers  of  this  kind  are  of  very  frequent  occurrence  in 
English  marriage  settlements,  being  the  ordinary  machinery 


son  V,  Simpaon,  d4  Ky.  586;  Graham 
V.  Graham,  143  N.  Y.  673;  Brooks  v. 
McKeekin,  37  S.  Car.  285;  Spurlock 
t^.  Brown,  91  Tenn.  241;  Brinkl^  v, 
Brinkley,  128  N.  C.  503;  Bookout  v. 
Bookout,  150  Ind.  63;  Ward  v.  Ward, 
63  Ohio,  125.  See,  also,  Kline  v. 
Kline,  57  Pa.  120;  Campbell's  Ap- 
peal, 80  Pa.  309;  Baird  v.  Steame,  15 
Phil.  339;  Fisher  v.  Koonts,  110  Iowa, 
496;  CoUins  v,  Collins,  98  Md.  473; 
Goflf  V.  Goff,  60  W.  Va.  9;  Wilson  v. 
Wilson,  32  Utah,  169;  Jenkins  v, 
Rhodes,  106  Va.  564;  Donaldson  v. 


Donaldson,  249  Mo.  228;  Dunbar  v. 
Dunbar,  254  IlL  285;  Bell  v.  Dufur, 
142  Iowa,  701. 

If  a  oonv^ance  is  voluntary  and 
without  consideration  and  is  made 
with  the  intention  to  defraud  of  her 
marital  rights  any  person  whom  the 
grantor  should  marry,  it  makes  no 
difference  that  he  had  not  selected 
any  particular  person  as  his  wife,  since 
the  fraudulent  intent  need  not  be 
directed  against  a  particular  person. 
Higgins  V.  Higgins,  219  111.  146. 

^  Lombard  V.  Morse,  155  Mass.  136. 
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whereby  marriage  portions  are  raised,  and  the  distribution 
of  funds  among  children  or  other  beneficiaries  regulated. 

It  is  a  cardinal  principle  in  the  law  of  powers  that  ''a  per- 
son having  a  power  must  execute  it  bona  fide  for  the  end 
designed,  otherwise  it  is  corrupt  and  void.''  This  was  the 
language  of  Lord  Keeper  Henley  in  Aleyn  v.  Belchier, 
which  is  the  leading  authority  upon  the  subject.^  If  a  power 
is  not  exercised  in  good  faith,  and  for  the  purposes  for  which 
it  was  created,  its  exercise  will  be  deemed  fraudulent  in 
equity,  and  will  be  set  aside  upon  a  bill  filed  by  a  party  in 
interest.^ 

The  donee  of  a  testamentary  power  of  appointment 
among  children  and  issue  may  covenant  that  he  will  not 
exercise  the  power  in  such  a  way  as  to  reduce  the  share  of 
a  particular  object  below  a  certain  amount,  and  thereafter 
the  power  can  only  be  exercised  subject  to  the  limitation 
or  fetter  imposed  by  the  negative  covenant.' 

A  case  in  which  a  power  is  thus  improperly  exercised  is 
said  to  be  a  case  of  "a  fraud  upon  the  power." 

The  plainest  case  of  a  fraud  upon  a  power  is  where  the 
power  is  exercised  for  the  personal  advantage  of  the  ap- 
I)ointor.  If  a  father  has  a  power  to  appoint  among  children, 
and  agrees  with  one  of  them,  for  a  sum  of  money,  to  appoint 
to  him,  such  appointment  would  be  void.  Aleyn  v.  Belchier 
and  Lane  v.  Page  *  are  instances  in  which  powers  to  raise 
marriage  portions  have  been  improperly  exercised  for  the 
purpose  of  paying  the  debts  of  the  appointer,  and  the  ap- 
pointment has,  in  consequence,  been  set  aside.  The  same 
rule  applies  to  appointments  made  with  a  view  to  obtain 
the  fund  appointed  through  undue  influence  over  the  ap- 
pointee,^ or  with  an  expectation  of  the  appointee's  death 
and  succession  to  his  estate;  *  or  to  any  case  in  which  the 

1 1  Lead.  Gas.  Eq.  (4th  Eng.  ed.)         «  Marsden's  Trust,  4  Drew.  601 ; 

382.  In  re  Kirwan's  Trusts,  25  Ch.  D. 

'/n  re  Cohen;  Brodcee  v,  Cohen,     373. 

[1911]  1  Ch.  37.  •  WeUesley  v.  Momington,  2  K.  & 

*  Molineux  o.  Enered,  [1910]  2  J.  143.  See  Lord  Hinchinbrokc  v, 
Ch.  147.  Seymour,  1  Bro.  Ch.  395,  where  a 

*  Ambler,  233.  father  had  a  power  of  appointment, 
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motive  of  the  appointor  is  to  acquire  any  benefit  for  himself, 
either  directly  or  indirectly.^ 

Again  the  appointment  will  be  considered  fraudulent  and 
invalid,  if  it  is  exercised  for  the  benefit  of  a  stranger,  and 
not  for  the  advantage  of  the  objects  of  the  power;  and 
this  will  be  so,  although  the  appointee  may  be  imaware  of 
the  fraudulent  design  of  the  appointor.^ 


257.  Appointment  must  be  made  solely  to  carry  out  the 
purpose  of  the  power;  Topham  v.  The  Duke  of  Port* 
land. 

A  power  will,  also,  be  deemed  to  be  improperly  exercised 
if  it  is  used  for  any  purposes  other  than  those  for  which  it 
was  created.  The  appointment  must  be  made  with  an 
entire  and  single  view  to  the  real  purpose  and  object  of 
the  power,  and  not  for  the  purpose  of  accomplishing  or 
carrying  into  effect  any  bye  or  sinister  object — sinister  in 
the  sense  of  its  being  beyond  the  purpose  and  intent  of  the 
power.  There  must  be  a  pure,  straightforward,  honest 
dedication  of  the  property,  as  property  to  the  person  to 
whom  the  appointer  «^ects  or  attempts  to  give  it.^ 

The  circumstance  that  the  donor  of  the  power  may  ac- 


and  thinking  one  of  his  children  to  be 
in  consumption  appointed  in  favor  of 
that  child,  with  a  view  of  securing  the 
fund  as  administrator  of  the  child. 

*  Duke  of  Portland  v.  Topham,  11 
H.  L.  Cas.  32;  In  re  Cohen;  Brookes 
V.  Cohen,  [1911]  1  Ch.  37. 

"Marsden's  Trust,  4  Drew.  601. 
But  an  appointment  will  not  be  set 
aside  if  the  bargain  did  not  induce 
the  appointment.  See  Cooper  o. 
Cooper,  L.  R.  6  Ch.  212.  Chikiren 
may  contract  with  each  other  to  give 
the  parent  who  is  the  appointer 
some  advantage.  Davis  v.  Uphill,  1 
Swanst.  130.  See  Roach  v.  Trood, 
3  Ch.  D.  429,  which  was  distinguished 
from  Marsdcn's  Trust  and  Topham  v. 
Duke  of  Portland  (supra);  and  also 
Henty  v.  Wrey,  21  Ch.  D.  332,  where 


the  appointment  was  held  not  to  he  a 
fraud  because  there  was  nothing  upon' 
which  to  base  any  "judicial  infer- 
ence" that  a  fraud  on  the  power  was 
intended.  It  is  to  be  noted,  also, 
that  in  Smith  v.  Somes,  [1896]  1  Ch. 
250,  it  was  held  that  the  mere  fact 
that  a  release  of  a  limited  power  of 
appointment  will  result  in  a  benefit 
to  the  donee  is  not  sufficient  to  render 
the  release  fraudulent,  there  being  no 
diUy  in  that  case  coupled  with  the 
power. 

>  Topham  v.  Duke  of  Portland,  31 
Beav.  525;  1  DeG.,  J.  &  Sm.  517;  11 
H.  L.  Cas.  32;  L.  R.  5  Ch.  40.  See, 
also,  Salmon  v.  Gibbs,  3  DeG.  &  Sm. 
343,  and  In  re  Perkins,  [1893]  1  Ch. 
283. 
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qUiesce  in^  or  even  favor  the  fraudulent  exercise  of  the  power, 
will  not  rend^  such  exercise  valid,  if  the  appointment  is 
one  calculated  to  defeat  the  purposes  for  which  the  power 
was  created.  The  fraud  for  which  a  court  of  equity  sets 
such  an  appointment  aside  is  not  a  fraud  upon  the  donor, 
but  a  jravd  upon  the  power.  If  the  purpose  of  the  power 
is  defeated,  the  consent  of  the  donor  cannot  make  the 
appointment  good.  Lee  v.  Femie  ^  and  the  Duke  of 
Portland's  case  are  illustrations  of  this  doctrine.  In  the 
first  case,  an  appointment  for  the  benefit  of  a  stranger  was 
deemed  invalid,  although  made  in  pursuance  of  an  arrange- 
ment with  the  donor  of  the  power.  In  the  latter  the  invalid 
appointment  was  made  in  piursuance  of  the  expressed  wish 
(agreed  to  by  his  children)  of  the  testator;  and  yet  the 
appointment  was  held  bad,  because  made,  not  with  the 
view  of  carrying  out  the  purpose  of  the  power,  but  with 
the  view  of  discountenancing  a  marriage  of  the  duke's 
sister  with  a  certain  gentleman. 

If,  however,  the  donee  of  a  discretionary  power  acts 
with  bona  fides  and  with  his  own  good  judgment  and  with 
an  honest  intention  of  carrying  out  the  purpose  of  the 
power,  the  mere  circiunstance  that  he  has  given  a  promise 
to  the  donor  to  exercise  the  power  in  a  certain  way  will  not 
disqualify  him.  And  evidence  is  admissible  to  show  that 
the  donee  acted  on  his  own  judgment,  and  that  that  judgment 
coincided  with  his  promise.* 

An  appointment  bad  in  part  will  generally  be  invalid  in 
toto.  But  a  good  appointment  in  favor  of  one  child  will  not 
be  invalidated  by  a  fraudulent  appointment  to  another,  if  the 
two  can  be  separated.^ 


268.  Admissibility  of  parol  evidence  to  vary  or  contradict 
written  instruments  in  cases  of  fraud;  WooUam  v. 
Heam;  Gillespie  v.  Moon. 
Having  examined  the  different  heads  of  Fraud,  it  will  be 

^  1  Beav.  483.  See,  also,  In  re  Turner's  Settled  E»- 

s  Williams's  Appeei,  73  Pa.  249.      tates,  28  Ch.  D.  205. 

•  Rowley  v.  Rowley,  Kay,  242. 


440 


FRAUD, 


[part  n. 


proper,  before  leaving  the  general  subject,  to  notice  briefly 
one  or  two  rules  which  have  been  laid  down  by  Courts  of 
Chancery  for  the  purpose  of  effectually  securing  the  relief 
to  which  the  injured  party  is  entitled. 

It  is  one  of  the  rules  of  evidence  at  common  law  that  parol 
testunony  shall  not  be  admitted  for  the  purpose  of  varying, 
adding  to,  or  taking  away  from  the  language  of  a  written 
instrument;  the  reason  for  the  rule  being  the  obvious  one 
that  where  an  agreement  has  been  reduced  to  writing  by 
the  act  and  consent  of  the  parties,  its  terms  should  be  sought 
for  in  the  instrument  which  has  been  selected  as  the  reposi- 
tory and  evidence  of  the  purpose  of  the  contracting  parties, 
and  not  on  one  side  of  it,  in  extrinsic  facts  or  allegations.^  It 
will  also  be  remembered  that  the  Statute  of  Frauds  requires 
that  the  creation  and  transfer  of  certain  estates  in  land 
shall  be  manifested  and  proved  in  writing;  and  that  contracts 
of  a  certain  kind  shall  not  be  enforced  unless  there  exists 
some  written  memorandum  of  the  same,  signed  by  the  party 
who  is  sought  to  be  charged  therewith.  Now,  it  is  manifest, 
that  if  the  common-law  rule  of  evidence  above  stated 
and  the  provisions  of  the  Statute  of  Frauds  were  rigidly 
adhered  to,  without  any  exceptions  whatever,  great  injustice 
would  in  many  instances  ensue,  and  that  these  legal  rules 
would  become  simply  the  refuge  and  hiding-places  of  fraud. 

It  is,  therefore,  established  in  equity  that  no  rule  of  law 
shall  be  used  for  the  purpose  of  protecting  fraud,  and  that 
while  in  general  the  rules  of  evidence  are  the  same  in  equity 
as  at  law,^  yet  in  cases  of  accident,  mistake,  and  fraud, 
parol  evidence  is  admissible  for  the  purpose  of  making  out 
the  complainant's  case,  although  the  effect  of  the  admission 
may  be  to  alter,  or  add  to,  a  written  instrument,  or  to  affect 
the  title  to  real  estate.  This  equitable  rule  arises  from  the 
necessity  of  the  case,  and  in  order  that  the  jurisdiction  of 
Courts  of  Chancery  in  such  cases  (particularly  those  of 
fraud)  may  be  effectively  asserted;  for,  as  was  said  by  Lord 
Thurlow,  'Hhe  moment  you  impeach  a  deed  for  fraud,  you 


^American   note   to   Woollam 
Hearn,  2  Lead.  Gas.  Eq.  517. 


V.         'Mannmg   v,  Lechmerey  1    Atk. 
453. 
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must  either  deny  the  effect  of  fraud  on  a  deed,  or  yoii  can- 
not but  be  under  the  necessity  of  admitting  evidence  to 
prove  it."  *  This  doctrine  has  been  followed  by  very  many 
cases  in  England  and  the  United  States;  although  the  de- 
cisions throughout  the  Union,  upon  the  application  of  the 
doctrine,  have  not  been  altogether  harmonious.  In  some 
states,  as  in  New  York,*  and  Pennsylvania,*  the  tendency 
has  been  to  give  very  great  latitude  to  the  admission  of 
parol  evidence;  in  others  such  as  Massachusetts,  the  inclina- 
tion of  the  courts  has  been  the  other  way.*  The  application 
of  this  doctrine  is  seen  in  those  cases  in  which  absolute  deeds 
may  be  shown  to  be  mortgages;  in  which  specific  performance 
is  sought  to  be  resisted  or  enforced;  in  which  the  reforma- 
tion of  written  instruments  is  decreed;  as  well  as  in  cases 
of  fraud,  accident,  or  mistake.^ 

It  need  scarcely  be  added  that  when  paror  evidence  has 
been  admitted  for  the  purpose  of  raising  a  presumption  of 


'  Shelbume  v.  Inchiquin,  1  Bro.  Ch. 
350;  Hill  on  Trustees,  166. 

'Gillespie  t;.  Moon,  2  Johns.  Ch. 
585;  Keisselbrack  t;.  Livingstoni  4 
Johns.  Ch.  144;  Callanan  v.  Railroad 
Co.,  199  N.  Y.  286. 

*  Thomson's  Lessee  v.  White,  1 
DallajB,  447;  Christ  v,  Diffenbach,  1  S. 
&  R.  464;  Idding?  v.  Idding?,  7  S.  & 
R.  Ill;  Miller  v.  Henderson,  10  S. 
&  R.  290;  Claris  i;.  Partridge,  2  Pa. 
13;  Rcarich  v.  Swinehart,  11  Pa.  233; 
Martin  v.  Berens,  67  Pa.  463;  Beegle 
V.  Wentz,  55  Pa.  369;  Cook  ».  Cook, 
69  Pa.  443;  Wolford  v,  Herrington, 
74  Pa.  311;  Lippincott  v.  Whitman, 
83  Pa.  244. 

*  Locke  V.  Whiting,  10  Pick.  279; 
Glass  t;.  Hulbert,  102  Mass.  24.  This 
subject  will  be  found  discussed  at 
length  in  the  American  note  to 
Woollam  V.  Heam,  2  Lead.  Cas.  Eq. 
670.  See,  also,  Hill  on  Trustees,  166; 
1  Sug.  V.  A  P.  243  (8th  Am.  ed.), 
note  by  Perkins;  and  particularly 
Wharton  on  Evidence,  §§  1019  et  seq,, 


where  the  authorities  are  collected. 
Rhodes   v.    Farmer,    17   How.    467; 
Brown  v.  Holyoke,  53  Me.  9;  Buel  v. 
MiUer,  4  N.  H.  196;  Cutler  v.  Smith, 
43  Vt.  577;  Russell  v.  Bomy,   115 
Mass.  300;  Diman  v.  Providence  R. 
Co.,  5  R.  L  130;  Blakeman  v.  Blak&- 
man,  39  Conn.  320;  Pitcher  v.  Hen- 
essey,    48   N.    Y.    415;   Wheeler   v. 
Kirtland,   23   N.   J.   Eq.    13;   Huss 
V.  Morris,  63  Pa.  367;  Wharton  v. 
Douglass,  76  Pa.  273;  Kearney  v. 
Sascer,  37  Md.  264;  Fleming  t;.  Mc- 
Hale,  47  111.  282;  Moore  v,  Munn 
69  111.  591;  Cain  v.  Hunt,  41  Ind 
466;  Lake  v.  Meacham,  13  Wis.  355 
Guernsey  v,  Ins.  Co.,  17  Minn.  104 
Exchange  Bank  t;.  Russell,  50  Mo 
531 ;  Rowand  v,  Finney,  96  Pa.  192 
Lavalleur  v.  Hahn,  152  Iowa,  662 
Jones  V.  Grieve,  15  Cal.  App.  561 
Neyaus  v.  Dickinson,  138  Ky.  760 
International    Co.    v,    Marvin,    166 
Mich.  660. 

•See  ante,  Part  I.,   Chap.   VII.; 
post,  Part  III.,  Chape.  I.  and  III. 
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fraud,  it  is  equally  admissible  on  behalf  of  the  defendant  for 
the  purpose  of  rebutting  that  presumption. 

269.  How  the  right  to  impeach  a  fraudulent  transaction 
may  be  lost;  confirmation;  release ;  acquiescence. 

The  right  to  impeach  a  transaction  on  the  ground  of  fraud 
may  be  lost  by  confirmation,  by  release,  by  acquiescence, 
or  by  delay;  and  such  a  right  has  no  place  as  against  a  bona 
fide  purchaser  for  a  valuable  consideration,  without  notice.^ 

In  reference  to  confirmation  and  release,  it  need  only,  be 
said  that  when  such  defences  are  relied  on,  it  must  clearly 
appear  that  the  party  confirming  was  fully  apprised  of 
his  right  to  impeach  the  transaction;  and  that  he  acted 
freely,  deliberately,  and  advisedly,  with  the  intention  of 
confirming  a  transaction  which  he  knew,  or  might,  or  ought, 
with  reasonable  or  proper  diligence,  to  have  known  to  be 
impeachable.*  Having  elected  to  confirm  under  such  cir- 
cumstances, the  injiu*ed  party  cannot  rescind  upon  sub- 
sequent discovery  of  new  incidents  in  the  fraud.  ^ 

A  transaction,  originally  voidable  on  the  ground  of  fraud, 
may  become  unassailable  in  consequence  of  the  acquiescence 
of  the  injiu*ed  party  in  the  state  of  affairs  which  has  resulted 
from  the  fraudulent  act.  A  man  who  has  a  right  to  avoid  a 
contract  cannot  take  the  chance  of  its  turning  out  advan- 
tageously to  himself,  and  then,  abiding  the  event,  and 
finding  that  it  has  turned  out  to  his  disadvantage,  elect 
to  avoid  it.*  When  a  party  desires  to  rescind  on  the  ground 
of  fraud  or  mistake,  he  must,  upon  the  discovery  of  the  facts, 
at  once  announce  his  intention,  and  adhere  to  it.  He  is 
not  permitted  to  play  fast  and  loose.  Delay  and  vacillation 
are  fatal  to  the  right  which  had  before  subsisted.  And  this 
rule  is  peculiarly  applicable  to  speculative  property  which 
is  liable  to  large  and  constant  fluctuations  in  value.*    But 

1  Kerr   on    Fraud    and    Mistake,  71  Ga.  798;  Kinne  v,  Webb,  12  U.  S. 

Chap.  I.,  §  VI.  App.   137;  Howard  ».  Turner,   155 

*  Kerr  on  Fraud  and  Mistake,  206.  Pa.  349;  Jutte  v.  Hutchinson,  189  Pa. 
« Wilson  V.  Hundley,  96  Va.  96.  221. 

*  Ormes  v.  Beadel,  2  DeG.,  F.  &  J.         *  Grymes  v.  Sanders,  93  U.  S  62; 
333.    See  Bank  of  Maoon  &.  Bartlctt,      Thomas  v.  Bartow,  48  N.  Y.  200; 
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an  acquiescence  which  is  the  result  of  ignorance  of  material 
facts  goes  for  nothing.  The  party  must  have  knowledge 
of  the  facts,  in  order  that  acquiescence  may  be  brought 
home  to  him.^ 


260.  Delay;  bona  fide  purchasers  for  value. 

A  person  who  is  injiu'ed  by  fraud  must  be  prompt  in  seek- 
ing redress,^  and  he  must  prosecute  his  suit  with  diligence. 
Laches  and  neglect  are  always  discountenanced.  Nothing 
can  call  a  Court  of  Chancery  into  activity  but  conscience, 
good  faith,  and  reasonable  diligence,  and  where  these  are* 
wanting,  the  court  is  passive  and  does  nothing.'  A  court 
of  equity  does  not  encourage  stale  claims,  and  a  party  may 
lose  his  right  to  complain  of  a  fraud  by  his  delay.  ^  There  is, 
perhaps,  no  certain  rule  as  to  the  length  of  time  which  will 
bar  the  right  to  relief  in  cases  of  fraud.  What  is  a  reason- 
able time  must  depend  upon  the  discretion  of  the  court, 
the  exercise  of  which  will  be  regulated  by  the  circumstances 
of  the  particular  case.^    Thus,  in  Michoud  v.  Girod,'  it  was 


Lloyd  V.  Brewster,  4  Paige  Ch.  537; 
Saratoga,  etc.,  R.  Co.  v.  Rowe,  24 
Wend.  74;  Diman  v,  Providenoe  R. 
Co.,  5  R.  I.  130;  Kinne  v.  Webb,  64 
Fed.  34;  Ruohs  v.  The  Bank,  94 
Tenn.  57-72;  Stuart  v.  Hayden,  36 
U.  S.  App.  462. 

1  Kerr  on  Fraud  and  Mistake,  298, 
300;  Presstman  v.  Mason,  68  Md.  78; 
Dickenson  v.  Farley,  84  Va.  240; 
Dringer  v,  Jewett,  43  N.  J.  Eq.  701; 
Short  V.  Mathis,  107  Ga.  807;  Lam- 
berton  v.  Youmans,  84  Minn.  109; 
Sherman  v.  Frasier,  112  Iowa,  236. 
See  Shriver  p.  Garrison,  30  W.  Va. 
456. 

*  Johnston  v.  Standard  Mining  Co., 
148  U.  S.  360;  Building  Ass'n  v. 
Blair,  98  Va.  490;  Streicher  v.  Mur- 
ray, 36  Mont.  45. 

>  Smith  V.  Clay,  Ambler,  645;  Sulli- 
van V.  Portland  R.  Co.,  94  U.  S.  806; 
Brown  o.  County  of  Buena  Vista,  95 
U.  S.  160;  Richards  t;.  Mackall,  124 


U.  S.  187;  Wills  v.  Wood,  28  Kan.  400; 
Evans  v,  Duke,  140  Cal.  22;  Wilkes  v. 
PhiUips,  120  Ga.  728. 

*  See  ante^  p.  60,  Maxim  III.  See, 
also,  Norris  v.  Haggin,  136  U.  S.  386; 
Rath  0.  Vanderlyn,  44  Mich.  597; 
Dennis  v.  Jones,  44  N.  J.  Eq.  513;  In- 
low  i;.  Christy,  187  Pa.  191;  Bruncr 
V.  Finley,  187  Pa.  402;  Derr's  Estate, 
203  Pa.  101  (citing  the  text);  Com. 
ex  rd,  V.  Reading  Tnc.  Co.,  204  Pa. 
151,  and  McQueen  v.  Burhans,  77 
Minn.  382;  Ripple  f^.  Kuehne,  100 
Md.  672. 

•Ryder  v.  Emrick,  104  lU.  470; 
Kerr  on  Fraud  and  Mistake,  306; 
Brown  v,  Norman,  65  Miss.  369. 

•  45  U.  S.  561;  Coddington  v.  Pen- 
saoola  &  Georgia  R.  Co.,  103  U.  8. 
409;  Johnson  v.  Somerville,  33  N.  J. 
Eq.  152,  621;  Farwell  v.  Gr.  West. 
Tel.  Co.,  161  lU.  522^596;  Inlow  v. 
Christy,  187  Pa.  190;  Mullen  v. 
Walton,  142  Ala.  166. 
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said  that  a  court  of  equity  would  not  refuse  relief  within 
the  Ufetime  of  either  of  the  parties  upon  whom  the  fraud 
is  proved,  or  within  thirly  years  after  it  becomes  known  to 
the  party  whose  rights  are  affected  by  it;  and  in  Gresley  v. 
Mousley  ^  a  transaction  between  sohcitor  and  client  was 
set  aside  two  years  after  the  death  of  the  former,  and  eight- 
een years  after  that  of  the  latter.  On  the  other  hand,  cases 
have  occurred  in  which  the  utmost  promptness  has  been 
required.  2  Of  these,  instances  may  be  foimd  in  those 
cases  in  which  shareholders  of  companies  have  sought  to 
repudiate  their  allotments  and  recover  their  money  on  the 
ground  of  misrepresentation,  and  in  which  the  greatest 
vigilance  and  diligence  have  been  exacted.' 

In  many  cases  courts  of  equity  have  taken  the  statutes 
of  limitation  as  standards  by  which  to  measure  the  tune 
properly  allowable  for  the  assertion  of  an  equitable 
right.  But  this  is  by  analogy  only;  and  chancery  tribu- 
nals will  not  hesitate  to  apply  their  own  doctrines,  as 
to  delay,  whenever  the  circunastances  of  the  case  re- 
quire it.* 

It  was  stated  above  ^  that  the  right  to  set  aside  a  trans- 
action on  the  ground  of  fraud  has  no  place  as  against  a 
bona  fide  purchaser  for  a  valuable  consideration  without 
notice.     This  is  due,  however,  rather  to  the  existence  of 


» 4  De  G.  &  J.  78. 

*  Hunt  V,  BlantoD,  80  Ind.  38. 

*  See  Heyman  v.  European  Central 
Railway  Co.,  L.  R.  7  Eq.  154;  Den- 
ton V,  MacNeil,  L.  R.  2  Eq.  352; 
Taite's  Case,  L.  R.  3  Eq.  795;  White- 
house's  Case,  L.  R.  3.  Eq.  794.  See, 
also,  Reese  River  Mining  Co.  t^.  Smith, 
L.  R.  4  H.  L.  64;  Ayerst  v.  Jenkins, 
L.  R.  16  Eq.  275;  AshhursVs  Appeal, 
60  Pa.  290;  Evans's  Appeal,  81  Pa. 
278;  Watts's  Appeal,  78  Pa.  371; 
Harris  v,  Stewart,  72  Wash.  661; 
Meholin  v.  Carlson,  17  Ida.  742; 
Chamberlain  v.  Trogden,  148  N.  C. 
139. 

*8ee  AUore  v,  Jewell,  94  U.  S. 


512;  Smith  v.  Clay,  Ambler,  645;  Wil- 
son V.  Anthony,  19  Ark.  16;  Taylor 
V.  Adams,  14  Ark.  62;  Johnson  v. 
Johnson,  5  Ala.  90;  Person  v,  San- 
ger, 2  Ware,  256;  Fisher  v.  Boody,  1 
Curtis,  219;  Cholmonddey  v,  Clinton, 
2  Jac.  &  W.  141;  Sullivan  v.  Port- 
land R.  Co.,  94  U.  S.  811;  Bucking- 
ham V,  Ludlow,  37  N.  J.  Eq.  138; 
Bell  V,  Moore,  79  Va.  341;  Church  v, 
Winton,  196  Pa.  107;  Kerr  on  Fraud 
and  Mistake,  304;  Hill  on  Trustees, 
168.  See,  however.  Gibbons  v.  Hoag, 
98  m.  45.  See  Richardson  p.  Greg- 
ory, 126  111.  166. 
c  Supra,  §  259. 


CH.   II.]  FRAUD.  445 

certain  distinct  equities,  which  all,  perhaps,  grow  out  of 
fraud,  but  which  seem  to  require  a  separate  consideration. 
These  are  the  equities  of  notice  and  of  a  bona  fide  purchaser 
for  value;  and  they  will  be  attempted  to  be  explained  in 
the  succeeding  chapt^« 
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in  its  character,  and,  therefore,  capable,  if  continued  for  a 
sufficient  time,  of  ripening  into  an  unassailable  title. 

Still  another  illustration  of  the  doctrine  may  be  found  in 
the  rule,  which  exists  in  England  and  in  some  of  the  United 
States,  upon  the  subject  of  voluntary  conveyances.  Accord- 
ing to  that  rule,  a  subsequent  grantee  is  entitled  to  avoid 
a  prior  voluntary  conveyance,  although  he  had  notice  of 
the  same  at  or  before  the  date  of  the  conveyance  to  him- 
self. Notice,  under  this  view  of  the  law,  cannot  vary  the 
question,  for  it  is  only  notice  of  a  conveyance  which  was 
void  against  a  subsequent  purchaser  for  a  valuable  consid- 
eration; *  in  other  words,  it  is  only  notice  of  a  defeasible 
legal  title.* 

262.  Applicable  to  equitable  titles;  Le  Neve  v.  Le  Neve. 

So  much  for  the  rule  as  to  legal  titles  and  as  to  the  remedies, 
whether  legal  or  equitable,  to  enforce  them.  Where,  how- 
ever, equitable  titles  and  rights  are  concerned,  or  where 
equitable  remedies  which  are  simply  auxiliary  to  the  legal 
remedy,  or  which  give  a  different  kind  of  relief  from  legal 
actions,  are.  invoked,  the  rule,  in  chancery,  is  different.  A 
man  who  acquires,  even  for  valuable  consideration,  a  legal 
title  with  the  knowledge  that  it  is  affected  by  an  equity, 
takes  it  subject  to  that  equity;  a  fortiori  is  his  acquisition  so 
subject,  if  it  is  the  purchase  of  a  new  equitable  title.  On 
the  other  hand,  a  purchaser  may  often  defend  himself 
against  the  assertion  of  an  equitable  right,  on  the  ground 


^  Per  Lord  EUenborough  in  Doe  v, 
James,  16  East,  212;  note  to  Sexton 
v.  Whcaton,  1  Am.  Lead.  Cas.  46. 

*  It  will  be  remembered,  as  stated 
in  the  text,  that  in  the  United  States 
a  subsequent  purchaser  for  value  can- 
not avoid  a  prior  grant  if  he  has  no- 
tice of  the  same.  But  the  ground 
upon  which  the  courts  in  the  United 
States  have  refused  to  follow  the 
English  rule  is  that  the  legal  title  ac- 
quired by  the  second  purchaser  is 
bad,  because  the  second  sale  is  a  fraud 
on  the  part  of  the  vendor,  and  if  the 


second  vendee  has  notice  of  the  first 
conveyance,  the  purchase  itself  is  an 
act  of  collusion.  See  Lancaster  v, 
Dolan,  1  Rawle,  246.  See,  also,  the 
remarks  of  C.  J.  Kent  at  the  close  of 
his  opinion  in  Jackson  v.  Burgot,  10 
Johns.  Ch.  462,  and  the  decision  in 
Worseley  v.  De  Mattos,  1  Burr.  474, 
where  the  indorsee  of  a  bill  of  lading 
was  nonsuited  in  an  action  at  law, 
because  he  had  notice  of  a  prior,  but 
defective,  transfer  of  the  bill,  which 
had  been  followed  by  delivery  of  the 
goods. 
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that  when  he  paid  his  money  he  did  not  know  that  any  such 
right  existed. 

The  principle  in  these  cases  has  been  well  stated  by  a 
learned  writer  to  be  that  an  interest,  which,  if  legal,  would 
be  indefeasible,  shall  not  be  defeated,  by  reason  of  its 
equitable  character,  by  a  party  who  has  notice  of  it.  If 
being  legal  it  may  be  defeated  at  law,  there  is  no  equity  to 
preserve  it.* 

In  the  leading  case  of  Le  Neve  v.  Le  Neve  *  this  doctrine 
is  stated  by  Lord  Chancellor  Hardwicke  in  the  following 
language:  "The  taking  of  a  legal  estate  after  notice  of  a 
prior  right  makes  a  person  a  Tnolajicfe  purchaser,  .  •  •  for  he 
knew  the  first  purchaser  had  the  clear  right  of  the  estate, 
and  after  knowing  that,  he  takes  away  the  right  of  another 
person  by  getting  the  legal  estate." 

"Fraud  or  malafides,^^  said  the  same  learned  judge,  "is 
the  true  ground  on  which  the  coiut  is  governed  in  cases  of 
notice."  *  The  subject  of  Notice  may,  therefore,  with 
propriety  be  discussed  immediately  after  that  of  Fraud; 
although,  from  its  importance,  it  seems  proper  to  treat  it 
as  a  distinct  head  of  equity  jurisprudence. 

263.  Illustrations  of  tiie  doctrine.  x 

In  considering  this  subject,  it  may,  in  the  first  place,  be 
desirable  to  define,  as  nearly  as  may  be,  what  Notice  is. 

Notice,  then,  in  its  technical  sense,  is  the  legal  cognizance 
of  a  fact.  It  differs  from  knowledge,  for  knowledge  may 
exist  without  notice,  and  there  may  be  notice  without  any 
actual  knowledge.  Thus  a  court,  in  the  consideration  of  a 
cause,  may  be  bound  to  take  judicial  notice  of  facts  of  which 
no  actual  proof  whatever  exists;  and,  on  the  other  hand, 
a  judge  or  a  jury  may  be  compelled  to  disregard  known 
facts,  because  although  proved  to  exist,  they  cannot  be 
judicially  recognized  in  the  determination  of  the  particular 
issue;   So,  also,  there  may  be  no  technical  notice  of  a  right  or 

1  Adams's  Equity,  152.  >  See  EettteweQ  v.  Watson,  21  Gh. 

*  3  Atk.  646;  2  Lead.  Gas.  Eq.  35.      D.  706. 
See  Jones  v.  Van  Doren,  130  U.  S.  691. 
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title,  although  knowledge  of  the  right  or  title  may  exist;  ^ 
and  again,  there  may  be  notice  of  another's  right  although 
there  is  no  knowledge  whatever  that  any  such  right  is 
claimed.^ 

Notice,  therefore,  in  the  sense  here  used,  may  be  said  to 
be  the  definite  legal  cognizance,  either  actual  or  presumptive, 
of  a  right  or  title;  and  the  doctrine  of  Notice  in  Equity  may 
be  described  to  be  this,  viz.,  that  where  such  cognizance  is 
shown  to  exist,  either  by  proof  as  a  fact  or  by  presumption 
of  law,  the  right  or  title,  thus  proved  to  be  known,  will  be 
capable  of  assertion  in  equity  as  against  a  party  who  might 
otherwise  and  at  law  have  disregarded  it. 

It  is  obvious  that  the  cases  in  which  this  doctrine  arises 
are  numerous. 

If  a  man  holds  a  legal  title  to  an  estate,  but  his  conscience 
is  affected  with  a  trust  in  favor  of  another,  he  may  sell  the 
estate,  and  the  purchaser,  if  he  buys  bona  fide  and  for  value, 
and  has  no  notice  of  the  trust,  will  take  it  discharged  of  the 
same,  and  the  remedy  of  the  cestui  que  trust  will  be  against 
the  trustee  alone.* 

But  if  the  purchaser  has  notice  of  the  trust,  he  will  be 
bound  in  the  same  way  as  the  original  trustee;  in  other 
words,  he  will  be  construed  to  hold  the  legal  title  as  a  trustee 
for  the  equitable  owner.* 

The  same  rule  will  be  enforced  for  the  protection  of  prior 
equitable  vendees — (i.  6.,  vendees  under  agreements  not  con- 
summated by  a  conveyance  of  the  legal  title) — ^holders  of 
an  equitable  or  of  a  defective  mortgage — vendors  who 
have  parted  with  the  legal  title,  but  who  still  may  have 
an  equitable  lien  for  unpaid  purchase-money;  purchas- 
ers under  an  unregistered  conveyance,^  and  parties  for 

^  As,  for  example,  where  a  deed  is  *  Coble  v.  Nonemaker,  78  Pa.  506; 

defectively    acknowledged   and    the  Day  v.  Ck>hn,  65  Gal.  506;  Hill  on 

record  is  relied  upon  as  notice.    See  Trustees,  164  (359,  4th  Am.  ed.}, 

infra,  §  271.  and  notes;  Perry  on  Trusts,  §  217; 

'As,  for  instance,  the  notice  of  a  First  Nat.  Bank  v.  Leech,  207  IlL 

title  under  a  recorded  conveyance.  215. 

*  Basset  v.  Nosworthy,  2  Lead.  Gas.  *  Notes  to  Le  Neve  v,  Le  Neve»  2 

£q.  1;  Peny  on  Trusts,  §  218.  .  Lead.  Gas.  Eq.  35. 
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whose  benefit  covenants  have  been  entered  into  which  affect 
the  landy  although  they  may  not  technically  run  with  the 
land.i 

Moreover^  where  a  party  has  control  of  the  legal  title  to 
property,  he  cannot  be  compelled  to  make  or  permit  a  trans- 
fer of  it  by  one  in  whom  it  is  vested  in  disr^ard  of  the 
interests  of  the  equitable  owners.  The  equitable  title  of 
such  own^^  must  be  taken  notice  of.' 

On  the  other  hand,  want  of  notice  will  operate  to  protect 
one  who  buys  from  a  trustee,  or  a  subsequent  vendee,  or 


^Tulk  V.  Moxfaay,  2  PhU.  774; 
Wilflon  V.  Hart,  L.  R.  1  Ch.  463; 
Western  v,  MacDermott,  L.  R.  2  Ch. 
72;  Clegs  V.  Hands,  44  Ch.  D.  603. 
See,  also,  Eeates  v.  Lyon,  4  Ch.  D. 
218;  London  County  Council  v,  Allen, 
[1914]  3  K.  B.  642. 

•Thus  in  Lowry  v.  The  Commer- 
cial and  Fanners'  Bank  of  Baltimore 
decided  by  Chief  Justice  Tan^  in  the 
Circuit  Court  of  the  United  States  for 
the  Maryland  District,  it  was  ruled 
that  where  bank  stock  had  been  be- 
queathed to  an  executor  in  trust  to 
pay  the  dividends  to  certain  persons, 
and  the  executor  had  transferred  it  to 
one  who  made  advances  thereon  for 
the  use  of  the  executor,  the  bank 
which  had  issued  the  certificate,  hav- 
ing notice  that  the  stock  belonged 
originally  to  the  testator,  was  bound 
to  look  at  the  title  of  the  executor 
under  the  will  before  it  permitted  the 
transfer.  In  this  case  the  transfer 
was  made  by  the  executor  as  such, 
and  there  was  no  proof  that  there  was 
any  actual  notice  to  the  bank  that 
the  stock  had  been  specially  be- 
queathed, and  that  the  executor  was 
violating  his  trust  by  making  the 
transfer.  Yet  it  was  held  that  the 
bank  was  bound  to  take  notice  of  the 
will  when  the  transfer  was  proposed 
by  one  of  the  executors;  that  it  was 
negligence  in  the  bank  not  to  ex- 


amine it,  and  that  if  it  was  ignorant 
of  its  contents,  and  of  the  specific 
bequest  of  the  stock,  it  was  its  own 
fault;  that  it  must  be  dealt  with  as  if 
it  had  possessed  actual  knowledge 
that  the  stock  in  question  was  specifi- 
caUy  bequeathed  by  the  testator,  and 
was  not,  by  the  will,  to  be  trans- 
ferred. Lowry  v.  The  Commercial 
and  Fanners'  Bank  of  Baltimore,  3 
Am.  L.  J.  (n.  s.)  Ill;  Bayard  v.  The 
Farmers'  &  Mechanics'  Bank,  52  Pa. 
232.  See  Albert  0.  The  City  of  Balti- 
more, 2  Md.  150;  Stockdale  v.  The 
South  Sea  Company,  Bamardiston's 
R.  363;  Harrison  v.  Harrison,  2  Atk. 
121;  Davis  v.  Bank  of  England,  2 
Bingh.  303;  Albert  v.  Savings  Bank, 
1  Md.  Ch.  407;  Batchekier  v.  Bank, 
188  Mass.  25. 

Where  a  deed  of  trust  gives  to  the 
trustee  the  power  to  "sell  and  con- 
v^  in  fee  simple  the  whole  or  any 
part  of  the  trust  estate — provided, 
however,  that  the  principal  of  the 
estate  shall  not  become  impaired  or 
encumbered"  the  trustee  has  no 
power  to  pledge  a  mortgage  belong- 
ing to  the  estate  as  security  for  a  loan; 
and  if  he  does  so  and  embezzles  the 
proceeds,  the  pledgee  of  the  mort- 
gage will  be  compelled  to  reassign  it 
to  the  trust  estate.  Kenworthy  v. 
Levi,  214  Pa.  235. 


452  NOTICE.  [PABT  U. 

mortgagee  who  gets  in  the  legal  title,  or  a  purchaser  under  a 
duly  registered  conveyance. 

264«  Parties  by  whom  want  of  notice  may  be  set  up.  Rules 
on  this  subject 

It  is  important  to  determine,  with  some  precision,  by 
whom  the  defence  of  want  of  notice  may  be  set  up,  and  this 
is  more  particularly  so  as  there  was  at  one  time  a  seeming 
conflict  of  authority  upon  the  question  whether  such  a 
defence  can  be  taken  advantage  of  by  the  holder  of  an 
equitable,  as  well  as  of  a  legal,  title.  The  better  opinion  now 
seems  to  be  that  the  apparently  conflicting  decisions  upon 
this  point  may  be  reconciled  under  the  views  which  have 
been  expressed  in  certain  English  cases,  and  especially  in 
Phillips  V.  Phillips,^  where  the  subject  was  clearly  explained. 
The  rules  which  are  now  recognized  are,  in  substance, 
these: — 

FiraL  The  hdder  of  a  legal  title  may  alwafys  set  up  the 
want  of  notice  of  an  equity  as  a  defence  to  its  assertion; 
and  as  against  him  a  Court  of  Chancery  will  grant  no  re- 
lief.' When  the  legal  title  is  obtained  at  the  time  of  the 
purchase  nothing  can  be  clearer  than  that  the  purchasa* 
without  notice  is  entitled  to  priority  in  equity  as  well  as  at 
law,  according  to  the  maxim  that  where  equities  are  equal 
the  law  will  prevail.'  It  is  also  equally  well  settled  that 
where  the  pxurchaser  without  notice  does  not  acquire  the 
legal  title  at  the  time  of  his  purchase,  but  subsequently 
gets  it,  he  is  entitled  to  avail  himself  of  it  as  a  defence  to  an 
equity,  provided  he  does  not,  by  that  act,  become  a  party  to 
a  breach  of  trust ;  ^  because,  as  the  equities  of  both  parties 
are  equal,  there  is  no  reason  why  the  piurchaser  should  be 
deprived  of  the  advantage  he  may  obtain  at  law  by  superior 

1 4  DeG.,  F.  &  J.  208.   See  the  ro-  line,  L.  R.  7  Ch.  260;  Sndl's  Eq. 

maskBontfaisoaseinCaveo.  Cave,  16  20. 
Ch.  D.  64d.  *  Saunders  o.  Dehevr,  2  Vera.  271; 

>  Fidelity  Mutual  life  Ins.  Co.  v.  Harpham  v.  ShacklDck,  19  Ch.  D. 

Clark,  203  U.  8.  64.  207.    See  Central  Trust  Co.  v.  West 

*  Ante,  S  40.    See  Pikher  v.  Raw-  India  Imp.  Co.,  169  N.  Y.  314,  which 

seems  to  establish  an  exception. 
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activity  and  diligence.^  This  is  the  common  doctrine  of 
the  tabula  in  naufragio^  The  same  rule  is  likewise  applied 
not  only  to  cases  in  which  the  subsequent  purchaser  actually 
gets  in  the  legal  title,  but  also  to  those  in  which  he  has  a  supe- 
rior right  to  call  for  it.  Thus,  where  there  are  two  encum- 
brances on  an  estate  of  which  the  l^al  title  is  outstanding 
in  a  third  party^  and  the  holder  of  the  outstanding  legal  title 
declares  himself  a  trustee  for  the  second  encumbrance, 
such  a  declaration  (unless  circumstances  occurred  to  alter 
the  rule)  would  operate  to  give  the  second  priority  over 
the  first.^ 

Second.  The  holder  of  an  equitable  title  may  avail  him- 
self of  want  of  notice  as  a  defence,  and  he  may  do  this  even 
when  the  plaintiff  is  the  holder  of  the  legal  title  who  is  seeking 
the  benefit  of  an  auxiliary  equitable  remedy.  For  example, 
in  Basset  v.  Nosworthy/  which  is  the  leading  authority 
upon  the  subject,  an  heir-at-law  claiming  under  the  legal 
title  filed  a  bill  against  a  purchaser  from  a  devisee  to  com- 
pel discovery  of  a  revocation  of  the  will.  The  defendant 
pleaded  a  purchase  for  value  without  notice  and  the  plea 
was  allowed.  The  same  principle  was  recognized  by  Lord 
Eldon  in  Wallwyn  v,  Lee,*  and  by  Lord  St.  Leonards  in 


1  SneU's  Eq.  20. 

<  Phillips  V.  PhiUips,  4  DeG.,  F.  & 
J.  218;  Blackwood  v.  London  Char- 
tered Bank  of  Australia,  L.  R.  5  P. 
C.  Ill;  Bates  v,  Johnson,  Johns. 
314;  Taylor  v.  Russell,  [1891]  1  Ch. 
27.  See,  also,  Fitzsimmons  v.  Offden, 
7  Cranch,  2,  18;  Zolbnan  v.  Moore, 
21  Gratt.  313;  Campbell  v.  Bracken- 
ridge,  8  Blackf.  471;  Gibbler  v,  Trim- 
ble, 14  Ohio,  323;  Osbom  v.  Carr,  12 
Conn.  195,  206;  Carroll  v.  Johnston, 
2  Jon.  Eq.  120;  Baggarly  v.  Gaither, 
2  Jon.  Eq.  80;  Leach  v.  Ansbacher,  55 
Pa.  85;  Carlisle  v.  Jumper,  81  Ky. 
282. 

•WiUnot  V.  Pike,  6  Hare,  14; 
Snell's  Equity,  21;  Ex  parte  Knott, 
U  Ves.  609. 

'  2  Lead.  Cas.  Eq.  1.    This  doc- 


trine is  recognized  in  Bellas  t>.  Mo- 
Carty,  10  Watts,  13,  and  Rhines  v, 
Baird,  41  Pa.  265,  where  the  ruling  in 
Chew  V.  Bamet,  11  S.  &  R.  389;  Reed 
V.  Dickey,  2  Watts,  459,  and  Kramer 
v.  Arthurs,  7  Pa.  165,  was  disap- 
proved. A  similar  conclusion  was 
reached  in  Union  Canal  Co.  v.  Young, 
1  Whart.  431.  See,  also,  Wood  v, 
Mann,  2  Sumn.  316.  In  other  cases, 
however,  a  different  rule  has  been 
laid  down.  See  Snelgrove  v.  Snel- 
grove,  4  Dess.  274;  Jones  t;.  Zoili- 
coffer,  2  Taylor,  214;  Blake  v,  Hey- 
ward,  1  Bailey's  Ek).  208;  Larrowe 
V.  Beam,  10  Ohio,  498.  See,  also, 
Boone  v.  Chiles,  10  Pet.  177;  Sumner 
V.  Waugh,  56  111.  531;  California 
Fruit  Ass'n  v.  Stelling,  141  Cal.  719. 
•  9  Ves.  Jr.  24.     . 
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Joyce  V.  De  Moleyns,*  and  must  now  be  considered  as  well 
established  in  equity  jurisprudence  in  England.^ 

But  to  this  doctrine  there  is  one  exception,  viz.,  that 
where  the  bill  is  filed  simply  to  enforce  a  legal  right  through 
an  equitable  remedy,  a  plea  of  purchase  for  value  will  be 
overruled.  This  distinction  was  established  in  the  case  of 
Williams  v.  Lambe,'  where  a  widow  filed  a  bill  against  a 
purchaser  from  her  husband,  claiming  dower.  The  defend- 
ant  pleaded  a  purchase  without  notice  of  the  vendor  being 
married;  but  the  plea  was  overruled  by  Lord  Thurlow. 
This  case  and  that  of  Collins  v.  Archer  ^  were  supposed  to  be 
at  variance  with  the  decisions  in  Wallwyn  v.  Lee  and  Joyce 
V.  De  Molejms,  referred  to  above;  but  it  was  subsequently 
pointed  out  in  Phillips  v.  Phillips  *  that  Lord  Thurlow's 
ruling  was  not,  when  properly  considered,  a  contradiction 
of  the  rule  that  the  holder  of  an  equitable  title  may  set  up 
the  want  of  notice  as  a  defence,  but  that  the  rule  itself  was 
never  applicable  to  cases  in  which  Courts  of  Chancery 
afford  legal  relief  concurrently  with  courts  of  law.  The 
same  doctrine  had,  indeed,  been  explained  by  the  Master 
of  the  Rolls,  Sir  John  Romilly,  in  Finch  v.  Shaw,*  where 
the  distinction  was  said  to  be  this:  If  the  suit  be  for  the 
enforcement  of  a  legal  claim,  then,  although  the  court  may 
have  jurisdiction,  it  will  not  interfere  as  against  a  pur- 
chaser for  value  without  notice,  but  will  leave  the  parties 
to  law;  if,  on  the  other  hand,  the  legal  title  is  perfectly 
clear,  and  attached  to  that  l^al  title  there  is  an  equitable 
remedy  which  can  only  be  enforced  in  chancery,  there  is 
no  case  in  which  the  court  will  refuse  to  enforce  the  equi- 
table remedy  which  is  incidental  to  the  legal  title.  The  bill 
for  discovery  in  Basset  v.  Nosworthy  and  the  bill  for  dower 
in  Williams  v.  Lambe  are  illustrations  of  these  two  classes 
of  cases.  In  the  former  the  plea  of  purchase  for  value  was 
good  as  against  the  discovery,  the  jurisdiction  of  the  court 

>  2  J.  &  L.  374.  M  Ru88.  &  My.  284. 

<  PhiUips  V.  PhiUipfl,  4  DeG.,  F.  &  •  4  DeG.,  F.  &  J.  206. 

J.  218.  •  19  Beav.  500;  affirmed  in  5  H.  L. 

*  3  Bro.  Ch.  264.  Gas.  905,  rum.  Golyer  v.  Finch. 
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being  auxiliary;  in  the  latter  it  was  not  good  as  against  the 
relief,  the  jurisdiction  being  concurrent.^ 

Third.  Where  the  legal  estate  is  neither  in  the  plaintiff 
nor  defendant^  and  neither  has  a  right  to  call  it  in,  but  it 
is  outstanding  in  a  third  party,  encumbrancers  will  take 
in  order  of  time,  and  the  defence  of  a  purchase  for  value 
cannot  be  made.^  But  the  equities  must  be  equal,  other- 
wise the  rule  qui  prior  est  tempore  potior  est  jure  will  not 
prevail.* 

266.  Extent  of  protection  afforded  by  want  of  notice. 

One  who  has  notice  of  a  prior  equity  may  resist  its  en- 
forcement under  cover  of  want  of  notice  in  his  inmiediate 
vendor.^  Thus,  if  A.  were  the  holder  of  an  estate  which 
was  subject  to  a  secret  trust,  which  was  known  to  C,  and 
A.  were  to  convey  the  estate  to  B.,  an  innocent  pmrchaser 
who  had  no  notice,  and  B.  should  afterwards  sell  to  C, 
the  latter  could  protect  himself  against  the  claims  of  A.'s 
cestui  que  trust,  by  setting  up  the  want  of  notice  in  B.,  his 
immediate  vendor.  The  reason  of  this  rule  is  obvious. 
It  is  designed  not  for  the  benefit  of  C,  but  for  that  of  B. 
For  it  might  be  possible  that  after  the  sale  to  B.  something 
would  occur  which  would  put  all  the  world  upon  notice  of  the 
trust,  and  no  one  could  thereafter  take  the  estate  unaffected 
with  notice.  The  estate,  therefore,  would  be  locked  up  in 
B.'s  hands,  and  rendered  unsalable,  because  he  could  never 
find  a  pmrchaser  who  was  free  from  notice.*   To  protect  B., 


iPhiUipe  V.  PhiUips,  4  DeG.,  F. 
&  J.  218. 

'  Phillips  V,  Phillips,  8upra;  Ford  v. 
White,  16  Beav.  120;  Downer  v.  The 
Bank,  39  Vt.  25. 

» Rice  V.  Rice,  2  Drew.  73;  Farrand 
V.  Yorkshire  Banking  Company,  40 
Ch.  D.  188;  Lloyds  Bank,  Limited,  v. 
Bullock,  [1896]  2  Gh.  197;  Judson  v. 
Corcoran,  17  How.  612. 

« Bracken  v.  Miller,  4  W.  &  S. 
102;  Church  v.  Church,  25  Pa.  278; 
Fletcher  v.  Peck,  6  Cranch,  87;  Dana 


V,  Newhall,  13  Mass.  498;  Rutgers  v, 
Kingsland,  7  N.  J.  Eq.  178,  658;  Hal- 
stead  V.  The  Bank  of  Kentucky,  4 
J.  J.  Marsh.  554;  Mitchell  t;.  Aten,  37 
Kan.  33;  Moore  v.  Allen,  26  Colo.  197; 
English  V.  Lindley,  194  111.  181; 
Nickerson  v.  Mass.  Title  Ins.  Co.,  178 
Mass.  308;  note  to  Basset  v.  Nos- 
worthy,  2  Lead.  Cas.  Eq.  33  (4th 
Am.  ed.);  White  v.  Moffett,  108  Ark. 
490;  Varney  v.  Deskins,  146  Ky.  27. 
*  ''It  is  a  well-settled  rule  of  this 
court  that  a  man  who  is  a  purchaser 
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therefore,  the  rule  has  been  laid  down  as  above  set  forth.  ^ 
If,  however,  in  the  case  above  put,  B.  should  sell  again  to 
A.,  or  the  estate  should  afterwards  by  mesne  conveyances 
come  into  A.'s  hands,  the  trust  would  re-attach;  the  reason 
of  this  being  that  it  would  be  a  gross  outrage  to  allow  the 
man  who  had  originally  perpetrated  the  wrong  to  reap  the 
benefit  of  it,  while,  at  the  same  time,  it  would  be  no  hard- 
ship upon  B.,  for  only  one  customer  (A.)  would  thus  be 
removed  from  the  market.* 

A  person  who  has  no  notice  will  not  be  affected  by  notice 
on  the  part  of  his  immediate  vendor.  Whenever  the  chain 
of  conveyances  reaches  an  innocent  purchaser  for  value, 
who  takes  the  legal  title,  the  doctrine  of  notice  no  longer 
applies.' 


266.  English  rule  that  payment  of  purchase-money  and 
acquisition  of  legal  title  must  both  precede  notice. 

Important  questions  in  the  doctrine  of  notice  grow  out 
of  the  consideration  of  the  time  when  the  notice  is  given. 

It  is  clear  that  notice  ought  to  bind  if,  at  the  time  it  is 
given,  or  presumed  to  be  given,  the  purchaser  has  neither 
acquired  the  legal  title  nor  parted  with  his  money.  It  is 
equally  clear  that  notice  after  conveyance  and  payment  of 
the  consideration  is  too  late.  What  then  is  the  rule  in  the 
two  intermediate  cases  which  sometimes  occur,  viz.,  firsty 
where  a  vendee  gets  the  legal  title,  but  notice  comes  to  him 


with  notice  himself  from  a  person 
who  brought  without  notice,  may 
protect  himself  under  the  first  pur- 
chaser. The  reason  is  to  prevent  a 
stagnation  of  property,  and  because 
the  first  purchaser,  being  entitled  to 
hold  and  enjoy,  must  be  equally  en- 
titled to  sell/'  Bumpus  v.  Platner, 
1  Johns.  Ch.  219,  by^  Chancellor 
Kent. 

^See  Lowther  v.  Carlton,  2  Atk. 
242;  Harrison  v.  Forth,  Prec.  Ch.  15; 
Fletcher  v.  Peck,  6  Cranch,  133; 
Boynton  v,  Rees,  8  Pick.  329;  Mott  t^. 
Clark,  9  Pa.  399;  Curtis  t^.  Lunn,  6 


Munf .  42;  Lindsey  v.  Rankin,  4  Bibb, 
482;  Perry  on  Trusts,  §§222,  830; 
WUkes  V.  Spooner,  [1911]  2  K.  B. 
473. 

*See  Church  v.  Ruland,  64  Pa. 
444;  Ashton's  Appeal,  73  Pa.  153; 
Troy  City  Bank  ».  Wilcox,  24  Wis. 
671;  WiUiams  t^.  WilUams,  118  Mich. 
477;  Hoye  ti.  Kalashian,  22  R.  1. 101; 
Kennedy  v.  Daly,  1  Sch.  &  Lef.  379; 
Perry  on  Trusts,  §222;  Bourquin  v. 
Bourquin,  120  Ga.  115;  Phillis  v. 
Gross,  32  S.  D.  438. 

*  Demarest  v.  Wynkoop,  3  Johns. 
Ch.  147. 
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before  he  pays  the  purchase-money;  and,  second,  where  he 
pays  the  purchase-money  in  ignorance  of  the  prior  equity, 
but  is  affected  with  knowledge  of  the  same  before  obtaining 
his  deed? 

In  England  the  rule  is  that,  in  order  to  protect  a  pur- 
chaser, the  transaction  must  be  complete  in  both  particulars 
before  notice;  that  is  to  say,  the  vendee  must  actually  have 
received  his  conveyance  and  paid  his  money.  If  he  has 
done  only  one  of  these,  his  right  will  be  inferior  to  the 
right  of  the  holder  of  the  prior  equity.  He  must,  to  be  pro- 
tected, hold  the  legal  title,  and  have  paid  the  full  amount 
of  the  purchase-money.^ 

267.  Rule  in  United  States;  protection  pro  tanto. 

In  the  United  States,  also,  the  rule  is  the  same  in  cases  in 
which  the  legal  title  is  conveyed,  but  the  purchase-money 
not  paid  at  the  time  of  the  notice.^  In  such  a  case  the  pur- 
chaser has  no  equity  for  he  has  lost  nothing;  and  even  if 
he  has  given  security  for  the  purchase-money  he  could  not 
lose,  because  he  could  set  up  the  failure  of  title  as  a  defence.^ 

But  when  there  has  been  a  pajonent  of  purchase-money  in 
part  or  in  whole,  and  notice  then  intervenes  before  the  ac- 
quisition of  the  legal  title,  the  English  rule  is  followed  in 
the  courts  of  some  of  the  United  States,^  but  in  others  a 
different  doctrine  is  held.^  Thus,  in  Pennsylvania  and  some 
other  states,  a  pajonent  of  part  of  the  purchase-money  is 
a  protection  pro  tanto.^ 


>  See  note  to  Baaset  v,  Nosworthy, 
2  Lead.  Caa.  Eq.  ♦77;  Tourville  v. 
Naiah,  3  P.  Wms.  307;  Story  v. 
Windsor,  2  Atk.  630;  Wigg  v.  Wigg, 
1  Atk.  384;  2  Sug.  V.  &  P.  623;  Perry 
on  Trusts,  §221.  See,  howeyer,  2 
Dart's  V.  A  P.  670. 

>  See  Blanchard  v,  Tyler,  12  Mich. 
330;  Palmer  v.  Williams,  24  Mich. 
333;  Murray  v.  BaUou,  1  Johns.  Ch. 
566;  Patten  v.  Moore,  32  N.  H.  382; 
McBee  v.  Loftis,  1  Strob.  Eq.  00; 
Perry  on  Trusts,  §221;  Marshall  t;. 


HiU,  246  Mo.  30;  HoDaday  v.  Rich, 
03  Neb.  401. 
» Perry  on  Trusts,  §  210. 

*  See  Penfield  v.  Dunbar,  64  Barb. 
230;  Keys  v.  Test,  33  111.  316;  Haugh- 
wout  V,  Murphy,  21  N.  J.  Eq.  118; 
note  to  Basq^  v,  Nosworthy,  2  Lead. 
Cas.  Eq.  75;  Bugg  ».  Seay,  107  Va. 
648. 

*  Notes  to  Basset  v.  Nosworthy,  2 
Gas.  Eq.  75. 

*  See  Youst  v,  Martin,  3  S.  &  R. 
423;  Bellas  v.  McCarty,  10  Watts, 
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268.  Notice  actual  and  constructive;  actual  notice  either 
direct  or  presumptive. 

Notice  is  either  actual  or  constructive;  and  actual  notice 
may  be  again  divided  into  direct  or  positive  notice,  and  in- 
direct,  implied,  or  presumptive  notice.* 

Actual  notice  consists  either  in  direct  information  of  a 
fact  brought  directly  home  to  a  party;  or  in  a  knowledge  of 
circumstances  leading  to  a  knowledge  of  such  fact.^  It 
embraces  all  degrees  and  grades  of  evidence,  from  the  most 
direct  and  positive  proof  to  the  slightest  circumstance  from 
which  knowledge  may  be  inferred.'  In  the  first  case,  the 
notice  is  direct  or  positive;  in  the  second  it  is  indirect,  im- 
plied, or  presumptive. 

Constructive  notice  is  notice  which  is  fastened  upon  a 
party  by  an  irrefutable  presumption  of  law,  deduced  from 
facts  and  circumstances,  that  knowledge  must  of  necessity 
have  been  communicated  to  the  party — the  facts  and  cir- 
cumstances which  gave  rise  to  the  presumption  requiring 
proof — ^but  the  presmnption  itself,  when  the  facts  are  once 
established,  being  incapable  of  being  disproved.^  It  is  a 
legal  inference  from  established  facts,  which,  like  other 
legal  presumptions,  does  not  admit  of  dispute;  or,  to  use 
the  definition  usually  given,  it  is  no  more  than  evidence  of 
notice,  the  presumptions  of  which  are  so  violent  that  the 
court  will  not  allow  even  of  its  being  controverted.* 


13;  Juvenal  v.  Jackson,  14  Pa.  519 
McFadyen  v.  Masters,  11  Okla.  16 
Bender  v.  Kingman,  64  Neb.  766 
Frost  V.  Beekman,  1  Johns.  Ch.  288 
Florence  Sewing  Machine  Co.  v.  Zieg- 
ier,  58  Ala.  221;  Paul  v.  Fulton,  25 
Mo.  156;  Davis  v.  Ward,  109  Cal. 
186.   See,  also,  Fraim  v,  Frederick,  32 
Tex.  294;  Sparks  v.  Taylor,  99  Tex. 
411;    Wiles   v.   Shaffer,    175    Mich. 
704. 

^  This  division  is  suggested  by  the 
language  of  the  court  in  Flagg  v, 
Mann,  2  Sumn.  556.  See,  also,  Ket- 
tiewell  V.  Watson,  21  Ch.  D.  704; 
Cave  V,  Cave,  15  Ch.  D.  643. 


*  Mayor  t».  Williams,  6  Md.  235; 
Harper  v.  Ely,  56  111.  194;  Knapp  i^. 
Bailey,  79  Me.  195;  Pope  ».  Nichols, 
61  Kan.  230. 

*  Williamson  v.  Brown,  15  N.  Y. 
354. 

*  Taylor  v,  London  &  County 
Banking  Co.,  [19011  2  Ch.  231-240; 
Hewitt  V.  Loosemore,  9  Hare,  449- 
455. 

» 2  Sug.  V.  &  P.  755  (528,  8th  Am. 
ed.).  See,  also,  Bell  v.  Twilight,  2 
Fost.  500;  Rogers  v.  Jones,  8  N.  H. 
270;  Williamson  v.  Brown,  15  N.  Y. 
354;  Creeson  v.  Miller,  2  Watts,  274; 
McCray  v.  Clark,  82  Pa.  461;  notes 
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The  difference  between  implied  or  presumptive  notice 
(which  is  here  treated  as  a  division  of  actual  notice)  and 
constructive  notice  is  that  the  former  is  a  presumption  or 
inference  of  fadj  which  is  capable  of  being  explained  or 
contradicted;  while  the  other  is  a  conclusion  of  law  which 
is  not  permitted  to  be  controverted.  To  illustrate  the 
difference  between  the  two:  Anything  which  puts  a  person 
upon  inquiry  is  said  to  amount  to  notice.^  He  is  bound, 
if  circumstances  point  out  a  path  of  investigation,  to  fol- 
low it.  If  he  makes  no  inquiries,  the  presumption  is  that 
he  has  improperly  turned  away  from  a  knowledge  of  the 
true  state  of  the  case,  and  he  is,  therefore,  presumed  as  a 
conclusion  of  fact  to  know  what  he  might  have  informed 
himself  of.  But  if  he  does  inquire,  and  does  not,  after  an 
honest  effort,  succeed  in  discovering  the  fact,  the  presumpn 
tion  of  knowledge  will  be  rebutted.  On  the  other  hand, 
notice  by  the  registration  of  a  deed  is  an  example  of  con- 
structive notice.  Of  this  registry,  a  party  is,  under  the 
recording  acts,  bound  to  take  notice;  his  knowledge  is  a 
conclusion  of  law;  it  is  a  presiunption  jvria  et  de  jure,  and, 
as  such,  is  incapable  of  being  refuted.' 

Actual  notice  must  consist  in  certain  and  definite  informa- 
tion, as  distinguished  from  vague  rumors; '  and,  as  a  gen- 
eral rule,  it  may  be  stated  that  notice  must  come  from 
some  person  who  is  interested  in  the  property,  for  a  pur- 


to  Le  Neve  v,  Le  Neve,  2  Lead.  Cas. 
£q.  152, 157. 

1  Gollober  v.  Martiii,  33  Kan.  252; 
Trustees  of  SchObls  v.  Sheik,  119  111. 
579;  Conn.  Life  Ins.  Go.  v.  Smith,  117 
Mo.  261;  Pocahontas  Tanning  Go.  v. 
Boom  Co.,  63  W.  Va.  685;  Hudson 
Co.  o.  Smith,  110  Me.  123;  Gamble  v. 
Coal  Co.,  172  Ala.  669;  Miller  t?.  Ash, 
156  Cal.  544;  Geel  v.  Goulden,  168 
Mich.  413;  Bergstrom  t^.  Johnson, 
111  Minn.  247. 

<  See  Kettlewell  v,  Watoon,  21  Ch. 
D.  704;  Bailey  v.  Galpin,  40  Minn. 
319;  Wood's  Appeal,  92  Pa.  379  (for 
a  case  in  which  the  purchaser  was 


held  not  to  have  been  put  upon  in- 
quiry); and  Ellis's  Appeal,  8  W.  N.  C. 
538  (for  one  in  which  the  purchaser 
wu  put  upon  inquiry).  See,  also, 
Ryman  v.  Gerlach,  153  Pa.  197; 
Westinghouse  v.  German  Nat.  Bk., 
188  Pa.  630;  Shattuck  v.  Am.  Cement 
Co.,  205  Pa.  209;  Earl  of  Sheffield  v. 
London  Joint  Stock  Bank,  13  App. 
Cas.  333,  and  City  of  Trinidad  v. 
Milwaukee  and  Trinidad  Sm.  &  Ref . 
Co.,  27  U.  S.  App.  469. 

*  Williamson  v.  Brown,  15  N.  Y. 
354;  Weare  v.  Williams.  (Iowa),  52 
N.  W.  Rep.  328. 
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chaser  is  not  bound  to  attend  to  statements  by  mere  stran- 
gers.^ But  as  actual  notice  cannot  mean  anything  more  or 
higher  than  direct  knowledge,  it  is  difficult  to  see  how  a 
party  can  disregard  information  concerning  a  title  as  to 
which  he  is  in  negotiation,  even  though  coming  from  a 
stranger ;  ^  and  hence  it  has  been  stated  to  be  the  rule,  and 
this  statement  has  been  approved  by  judicial  authority, 
that  notice  "need  not  come  from  a  party  or  his  agent,  but 
it  is  sufficient  if  it  be  derived  aliunde,  provided  it  be  of  a 
character  likely  to  gain  credit."  ' 

Notice  to  an  agent  is  notice  to  the  principal;  ^  and  it  is  to 
be  considered  (as  far  as  the  principal  is  concerned)  as  con- 
structive notice;  because  the  principal  and  agent,  in  matters 
within  the  scope  of  the  latter^s  authority,  are  regarded,  in 
the  eye  of  the  law,  as  one.* 

There  is  no  question  as  to  the  general  rule.  Whether  it  is 
to  be  applied  to  a  case  in  which  knowledge  is  sought  to  be 
imputed,  when  the  agent  is  himself  the  author  of  the  fraud, 
is  a  question  as  to  which  there  has  been  a  conffict  of  opinion. 
The  authorities  will  be  found  collected  in  Gunster  v.  The 
Scranton  Illuminating  Heat  and  Power  Co.,*  and  the  con- 


^  Butler  V.  Stevens,  26  Me.  484;  The 
City  Council  v.  Page,  1  Spear's  Eq. 
159;  Keams  v.  Swope,  2  Watts,  75; 
Woods  V.  Fannere,  7  Watta,  382; 
Lamont  v,  Stinson,  5  Wis.  443; 
Churcher  v.  Guernsey,  39  Pa.  86; 
Bemhart  v.  Greenshields,  28  Eng.  L. 
AEq.  77. 

» Ripple  V.  Ripple,  1  Rawle,  386; 
Wilcox  v.  HUl,  11  Mich.  256;  Knapp 
V,  Bailey,  79  Me.  195;  American  note 
to  Le  Neve  v.  Le  Neve,  2  Lead.  Cas. 
Eq.  146;  Yaukey  v.  Forney,  231  Pa. 
371. 

» Story's  Eq.  §  400  b;  Butcher  v. 
Yocum,  61  Pa.  170;  MuUiken  v.  Gra- 
ham, 72  Pa.  484;  Rupert  v.  Mark,  15 
lU.  542;  Cox  v.  Milner,  23  111.  476; 
Curtis  V.  Mundy,  3  Mete.  407. 

*  See  Columbian  Bank's  Estate,  147 
Pa.  435;  and  compare  Johnston  v. 


Laflm,  103  U.  S.  800.  As  to  husband 
and  wife,  see  Hamblet  v,  Harrison, 
80  Miss.  118. 

*  Hough  V.  Ridiardaon,  3  Story, 
660;  Bowman  v,  Wathen,  1  How.  195; 
Astor  9.  Wells,  4  Wheat.  466;  Wester- 
velt  t;.  Haff,  2  Sandf.  Ch.  98;  Watson 
V,  Wells,  5  Conn.  468;  Bracken  v. 
Miller,  4  W.  &  S.  102;  Jones  v.  Bam- 
ford,  21  W.  &  S.  217;  Kennedy  9. 
Green,  3  Myl.  &  K.  699, 719;  Williams 
V.  Williams,  17  Ch.  D.  437;  Kettlewell 
V.  Watson,  21  Ch.  D.  685;  Hallows  v. 
Lloyd,  39  Ch.  D.  686;  Rickey  Land 
Co.  t^.  MiUer,  218  U.  S.  262. 

•  181  Pa.  327,  approved  in  United 
Security  Co.  v.  Ctot.  Nat.  Bank,  185 
Pa.  600.  To  the  same  efifect  are 
Smith  V.  Boyd,  162  Mo.  146;  State 
Savings  Bank  v,  Montgomery,  126 
Mich.  327;  Scotch  Lumber  Co.  •• 
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elusion  was  there  reached  that  in  such  a  case  the  principal 
could  not  be  charged  with  notice.  Moreover  where  the 
agent  acts  not  only  for  his  principal  but,  also,  for  himself 
individually,  and  his  interest  or  conduct  is  such  as  to  ren- 
der it  certain  that  he  would  not  make  any  disclosure  to  his 
principal,  the  same  conclusion  was  reached,^ 

It  has  been  held  in  many  cases  that  the  notice  to  the 
agent,  in  order  to  affect  the  principal,  must  be  in  the  same 
transaction  in  which  the  former  is  acting  on  behalf  of  the 
latter.*  Thus,  a  client  (it  has  been  said)  could  not  be  affected 
with  notice  of  a  fact  of  which  his  counsel  has  obtained  in- 
formation when  acting  on  behalf  of  another  party, ^  But 
the  rule  is  now  otherwise  in  England;  and  the  change  was 
adopted  in  the  case  of  The  Distilled  Spirits,  in  the  Supreme 
Court  of  the  United  States.^ 

Care  should  be  taken,  however,  not  to  extend  the  rule  to 
cases  to  which  it  is  inapplicable.  It  has,  therefore,  been 
properly  held  that  knowledge  which  comes  to  an  officer  of  a 
corporation  in  his  private  transactions  and  in  matters 
beyond  the  range  of  his  official  duties,  is  not  to  be  treated 
as  notice  to  the  corporation.*   And,  on  a  similar  principle, 


8aKe,  132  Ala.  5d8,  and  Express  Go. 
V.  Walker,  9  N.  Mex.  456;  McKenney 
9.  EUsworth,  165  Cal.  326;  GroU- 
man  v.  Ward  A  Ck>.,  181  111.  App. 
598;  Wotcahek  v.  Neuman,  151  Wis. 
365;  Exchaoge  Bank  v.  Ins.  Co.,  84 
Neb.  110;  Campbell  v.  Association,  76 
N.  J.  £q.  347;  La  Brie  v.  Cartwright, 
55  Tex.  G.  A.  144;  Baker  v.  Berry 
HiU  Co.,  112  Va.  280;  Washington 
Ry.  Go.  V.  Real  Estate  Trust  Co., 
177  Fed.  312;  Thurston  v.  Assets  Co., 
58  Pa.  Sup.  99. 

1  Kennedy  v.  Green,  3  Myhie  A  K. 
699;  Innerarity  v.  Bank,  139  Mass. 
332;  Bank  of  Ov^ton  v.  Thompson, 
118  Fed.  798;  First  State  Bank  v. 
Bridges,  39  Okla.  355;  Jenkins  v. 
Renfrow,  151  N.  C.  323. 

«  Warrick  v,  Warrick,  3  Atk.  294. 
See,  also.  Bracken  v.  Miller,  4  W.  &  S. 


Ill;  Smith's  Appeal,  47  Pa.  128; 
Houseman  v.  The  Building  Associa- 
tion, 81  Pa.  262;  Roberts  v.  Fleming, 
53  111.  198;  Keenan  v.  The  Missouri 
Ins.  Co.,  42  la.  126;  Bierce  v.  The 
Red  Bluff  Hotel,  31  Cal.  160;  notes  to 
Le  Neve  v.  Le  Neve,  2  Lead.  Gas.  Eq. 
170;  Gorman  ».  Ins.  Co.,  143  N.  Y. 
Supp.  1063;  Reeves  v.  Lewis,  25  S.  D. 
44. 

*  Warner  v.  Hall,  53  Mich.  372. 
« 11  Wall.  366.    See,  also,  Dresser 

e.  Norwood,  17  G.  B.  (n.  s.)  466; 
Hart  V.  The  Farmers'  Bank,  33  Vt. 
252;  Willard  v.  Denise,  50  N.  J.  Eq. 
482;  2  Sug.  V.  &  P.  532  (8th  Am.  ed.), 
and  Schwind  v,  Boyce,  94  Md.  510; 
Victor  tf.  Spalding,  202  Mass.  234. 

*  Benton  v,  Ger.-Am.  Nat.  Bank, 
122  Mo.  332.  See,  also,  Interna- 
tional, etc.,  Ass'n  v,  Watson,  158  Ind. 
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it  was  decided  in  an  Alabama  case  that  information  acquired 
by  an  agent  many  years  prior  to  his  acting  in  that  capacity 
for  another,  cannot  be  bmdmg  upon  the  latter.^ 

Possession  is  notice.  This  doctrine  is  incidentally  men- 
tioned by  Blackstone.  "The  trustee,"  he  says,  in  explain- 
ing the  law  of  uses  and  trusts,  "is  considered  as  merely 
the  instrument  of  conveyance,  and  can  in  no  shape  affect 
the  estate,  imless  by  alienation  for  a  valuable  consideration 
to  a  purchaser  without  notice,  which,  as  cestuy  que  vse  is 
generally  in  possession  of  the  land,  is  a  thing  that  can  rarely 
happen."  *  In  other  words,  it  is  taken  for  granted,  in  the 
sentence  just  quoted,  that  as  against  an  equitable  owner 
in  possession,  no  purchaser  can  be  heard  to  allege  that  he 
acquired  the  legal  title  without  knowledge  of  the  rights  of 
the  equitable  owner;  or,  more  briefly,  Blackstone  assumes 
it  to  be  settled  law  that  notice  is  imputed  by  possession.^ 

The  modern  English  doctrine  upon  the  subject  may  be 
stated  to  be  that  where  a  man  is  of  right,  and  de  facto,  in 
possession  of  a  corporeal  hereditament,  he  is  entitled  to 
impute  knowledge  of  that  possession  to  all  who  deal  for 
any  interest  in  the  property  conflicting  or  inconsistent 
with  the  title,  or  alleged  title,  under  which  he  is  in  posses- 
sion, or  which  he  has  a  right  to  connect  with  his  possession 
of  the  property;  and  further,  that  a  man  who  knows,  or 
who  cannot  be  heard  to  deny  that  he  knows,  another  to 
be  in  possession  of  certain  property,  cannot  for  any  civil 
purpose,  as  against  him  at  least,  be  heard  to  deny  having 
thereby  notice  of  the  title  under  which,  or  in  respect  of  which, 
he  is  and  claims  to  be  in  that  possession.  These  are  the  prop- 
ositions which  were  laid  down  by  Lord  Justice  Knight  Bruce 
in  Holmes  v.  Powell,^  and  were  said  by  that  judge  to  be  based 
upon  the  language  of  Lord  Eldon.^  They  are  thoroughly  sus- 
tained by  the  English  authorities.^ 

508;  McDermott  t'.  Hayes^  197  Fed.  >  In  Allen  t^.  Anthony,  1  Mem.  282. 

135.  « Smith  v.  Low,  1  Atk.  489;  Taylor 

1  Pearoe  v.  Smith,  126  Ala.  116.  v.  Stibbert,  2  Ves.  Jr.  437;  Daniels  v. 

*  2  Black.  Com.  337.  Davison,  16  Ves.  Jr.  249;  Bailey  v. 
>Flitcraft  v,  Ins.  Co.,  211  Pa.  114.  Richardson,  9  Hare,  734;  Cavandor 

*  8  DeG.,  M.  &  G.  572,  580-581.  t^.  Bulteel,  L.  R.  9  Ch.  79;  Wilson  v. 


CH.   III.] 


NOTICB. 


463 


In  the  United  States,  also,  the  doctrine  was  recognized 
at  an  early  day.  In  BiUington  v.  Welsh  ^  the  existence  of 
the  general  rule  was  assumed  as  entirely  well  settled,  and 
its  application  was  refused  only  on  account  of  the  particular 
circumstances  of  the  case;  and  in  all  the  Federal  and  State 
Courts  where  the  question  has  been  raised,  it  has  been 
treated  as  one  of  the  fundamental  principles  by  which  the 
acquisition  and  enjoyment  of  real  property  are  controlled.* 


Hart,  L.  R.  1  Ch.  467;  note  to  Le 
Neve  V,  Le  Neve,  2  Lead.  Ca8.  Eq.  63. 
See  Allen  v,  Seckham,  11  Ch.  D.  790, 
and  Hunt  v.  Luck,  [1901]  1  Ch.  45. 
Tenant's  occupation  afifects  purchaser 
with  notice  of  his  rights,  but  not  with 
those  of  his  lessor. 

>5  Binney,  129.  See  Wilcox  v. 
Leominster  Bank,  43  Minn.  541. 
The  possession  must  be  a  present  one. 
A  former  possession  will  not  suffice, 
although  there  still  be  evidence  of  it 
on  the  land.  Roussain  v.  Norton,  53 
Minn.  560.  The  possession,  more- 
over, must  be  inconsistent  with  the 
title  of  the  record  owner.  Jerome  v. 
Carbonate  Nat.  Bank,  22  Colo.  37. 

« Warren  v.  Richmond,  53  111.  22; 
Hubbard  v.  Long,  20  la.  149;  Sears  v, 
Munson,  23  la.  380;  Glidewell  v, 
Spaugh,  26  Ind.  319;  Kelley  v,  Stan- 
bery,  13  Ohio,  426;  McKenzie  v,  Per- 
rill,  15  Ohio  162;Gouverneur  V.  Lynch, 
2  Paige  Ch.  300;  Chesterman  v.  Gard- 
ner, 5  Johns.  Ch.  32;  McKecknie 
V.  Hoskins,  23  Me.  230;  Knapp  v. 
Bailey,  79  Me.  195;  Rupert  v.  Mark, 
15  111.  642;  Prettyman  v.  Wilkey,  19 
III.  241;  Keys  v.  Test,  33  111.  316;  Car 
been  v,  Breckenridge,  48  111.  91;  Rob- 
bins  V.  Moore,  129  111.  30;  Gallagher 
p.  Northrup,  215  111.  563;  Disbrow  ». 
Jones,  Harr.  48;  Bayard  v,  Norris,  5 
Gill.  483;  Webber  v.  Taylor,  2  Jon. 
Eq.  9;  Money  v,  Rickctts,  62  Miss. 
209;  Bmtton  v.  Rogers,  62  Miss.  281; 
Rorer  Iron  Co.  v.  Trout,  83  Va.  397; 
Security  Trust  Co.  ti.  Wilhamette  Co., 


99  Cal.  636;  Stonesifer  v,  Kilbum,  122 
Cal.  659;  Krider  v.  Lafferty,  1  Whart. 
303;  Sailor  v.  Hertzog,  4  Whart.  259; 
Meehan  v.  Williams,  48  Pa.  238; 
Landes  v.  Brant,  10  How.  375;  Hughes 
V.  United  States,  4  Wall.  232;  1^1- 
land  v.  O'Neal,  81  Minn.  15;  Kent 
V.  Dean,  128  Ala.  600;  Ramirez  v. 
Smith,  94  Tex.  184;  Scott  v,  Lewis,  40 
Oreg.  37;  Shaffer  t>.  Detie,  191  Mo. 
377;  Squires  v.  Kimball,  208  Mo.  110; 
Oberlender  v.  Butcher,  67  Neb.  410; 
Thalheimer  v.  Lockert,  76  Ark. 
25;  and  in  this  connection,  note 
Dodge  V.  Davis,  85  Iowa,  79.  In 
Anderson  v.  Brinser,  129  Pa.  376,  a 
mortgagee  was  charged  with  notice 
of  the  existence  of  an  option  to  buy 
in  favor  of  a  lessee  in  possession,  and 
this  ruling  is  in  accordance  with  the 
doctrine  under  consideration.  It  has 
been  held,  however,  by  the  same 
court,  that  the  rule  would  not  ap- 
ply as  between  the  original  parties, 
».  e.,  as  between  vendor  and  vendee, 
Wertheimer  v.  Thomas,  168  Pa.  168; 
but  this  ruling  would  not  seem  to 
be  free  from  doubt.  Leach  v.  An»- 
bacher,  55  Pa.  85,  was  decided  under 
special  circumstances,  and  is  not  to 
be  regarded  as  a  departure  from  the 
general  rule.  Campbell  v.  Telephone 
Co.,  108  Ark.  569;  Davis  v,  Pursel, 
55  Colo.  299;  Berry  t;.  Williams,  141 
Ga.  642;  Lyon  v.  Moore,  259  III.  23; 
Holden  v.  Butler,  173  Mich.  116; 
Union  Bank  v.  Rubinstein,  138  N.  Y. 
Supp.  647;  Lee  v.  Giles,  161 N.  C.  547; 
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Notice  by  possession  has  been  tenned  in  many  decisions 
'* constructive''  notice;  *  and  the  English  doctrine  as  stated 
above  would  seem  to  treat  notice  by  possession  as  a  pre- 
sumption of  law.  But,  on  the  other  hand,  this  presumption 
has  been  held  capable  of  being  rebutted,^  and  the  better 
opinion  would,  therefore,  seem  to  be  that  notice  by  pos- 
session is  to  be  considered  as  implied  or  presumptive  notice 
merely.' 


269.  Constructive  notice;  Vice-ChanceUor  Wigram's  di« 
vision. 

Constructive  notice  has  been  already  defined,  although 
the  courts  have  not  unfrequently  hesitated  to  say  with  pre- 
cision in  what  it  shall  consist;  and  the  tendency  in  modern 
decisions  is  to  limit  the  sphere  of  its  operation.* 

The  definition  stated  in  a  preceding  paragraph  has  been 
given  with  not  a  Uttle  diffidence,  as  it  seems  presumptuous, 
in  the  highest  degree,  to  attempt  to  define  what  constructive 
notice  is,  when  great  authorities  have  endeavored  to  do  so 
without  success.^ 

The  doctrine  of  constructive  notice  is  wholly  equitable, 
and  differs  from  the  inference  of  knowledge,  which  is,  not 
unfrequently,  drawn  at  common  law.  Such  common-law 
inference  is  one  by  which  the  existence  of  actual  knowledge 
is  inferred;  whereas  constructive  notice  proceeds  upon  the 
theory  of  imputed  knowledge  solely.® 


Simmons  v.  State,  36  Okla.  251;  Phil- 
lis  V,  Gross,  32  S.  D.  451 ;  Ely  v.  John- 
son, 114  Va.  35;  Bendon  v,  Parfit, 
74  Wash.  648. 

» Patten  v.  Moore,  32  N.  H.  384 
Williams  v.  Sprigg,  6  Ohio  St.  585 
Gouvemeur  v.  Lynch,  2  Paige  Ch 
300;  Sailor  v,  Hertzog,  4  Whart.  265 
Jaques  v.  Weeks,  7  Watts,  275 
Haokwith  v.  Damron,  1  Mon.  238 
Scroggins  v.  McDougald,  8  Ala.  385 
HoUnee  v,  Deppert,  122  Mich.  275 
note  to  Le  Neve  v.  Le  Neve,  2  Lead 
Gas.  Eq.  182;  Tillotson  v.  Mitchell 
111  HI.  518;  Fanners'  Nat.  Bank  v 


Sperling,  113  111.  273;  Carter  v.  Chal- 
len,  83  Ala.  135;  Smith  9.  Schwcig- 
erer,  129  Ind.  363;  Ross  v.  Hendrix, 
110  N.  C.  403. 

'Leach  v.  Ansbacher,  55  Pa.  85 
See  Cornell  v,  Maltby,  165  N.  Y.  557 

'  See  Flagg  v,  Mann,  2  Sumn.  556 
Williamson  v.  Brown,  16  N.  Y.  355 
Bank  of  Mendocino  v.  Baker,  82  Cal 
114;  Emeric  v.  Alvarado,  90  Cal.  444 
Stevens  v.  Castel,  63  Mich.  Ill;  Levy 
V.  Holberg,  67  Miss.  526. 

*  In  re  HaU,  37  Ch.  D.  712. 

*  Sec  2  Sug.  V.  &  P.  470. 

*  See  the  language  of  Lord  Eehetf 
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Vice-chancellor  Wigram,  in  Jones  v.  Smith,*  divided  con- 
structive notice  into  two  classes,  as  follows — ^first,  cases  in 
which  the  party  charged  has  had  actual  notice  that  the 
property  in  dispute  was  in  fact  charged,  encumbered,  or  in 
some  way  affected,  and  the  court  has,  thereupon,  bound 
him  with  constructive  notice  of  facts  and  instruments  to  a 
knowledge  of  which  he  would  have  been  led  by  an  inquiry 
after  the  charge,  encumbrance,  or  other  circumstance 
affecting  the  property,  of  which  he  had  actual  notice;  and, 
second,  cases  in  which  the  court  has  been  satisfied,  from 
the  evidence  before  it,  that  the  party  charged  had  de- 
signedly abstained  from  inquiry,  for  the  very  purpose  of 
avoiding  notice.*  To  these  two  classes  may,  perhaps,  be 
added  a  third,  viz.,  cases  in  which  the  party  charged  is 
presumed  by  the  policy  of  the  law,  or  by  virtue  of  the  pro- 
visions of  some  statute,  to  be  cognizant  of  some  proceedings 
pending,  or  act  done,  in  relation  to  the  property  in  question, 
whereby  its  title  is  affected. 

Of  the  first  of  these  classes  of  constructive  notice  an 
instance  will  be  found  in  Penny  v.  Watts,  a  decision  which 
has  carried  the  doctrine  under  consideration  very  far,  and 
which  has,  therefore,  been  criticised  by  great  authority, 
but  which  is,  nevertheless,  with  this  qualification,  a  good 
illustration  of  the  doctrine  itself.' 

Of  the  second  class,  Birch  v.  EUames  ^  (where  a  mortgagee, 


M.  R.,  in  English  &  Scottish  Merc. 
Inv.  CJo.  V.  Brunton,  11892]  2  Q.  B. 
708. 

^  1  Hare,  43.  See  Reed  v.  Gannon, 
50  N.  Y.  345. 

<  See  Babcock  v.  Lisk,  57  lU.  329; 
Boxheimer  v,  Qunn,  24  Mich.  379; 
Oliver  v.  Sanborn,  60  Mich.  346; 
Fouae  v.  Gilfillan,  45  W.  Va.  213. 

» Penny  ».  Watts,  1  MacN.  &  G. 
150.  In  this  case,  where  a  man  who 
claimed  under  a  marriage  settlement 
as  a  purchaser  without  notice,  had 
notice  previous  to  his  marriage  that  a 
legatee  had  given  up  her  legacy  un- 
der a  will  in  favor  of  the  intended 

30 


srife,  to  whom  the  estate  upon  which 
it  was  charged  belonged,  and  which 
was  comprised  in  the  subsequent 
inarriage  settlement,  and  had,  also, 
lotice  that  the  intended  wife  had  in 
consequence  devised  to  the  legatee 
a  portion  of  the  estate,  and  that  the 
legatee  was  dead;  it  was  held  to  be 
notice,  as  leading  to  an  inquiry,  of  an 
equitable  reversionary  title  in  the 
husband  of  the  legatee  under  a  sub- 
sequent agreement  with  the  lady, 
the  devisor,  before  her  marriage,  to 
convey  the  devised  estate  to  him. 
See  2  Sug.  V.  &  P.  550  (8th  Am.  ed.). 
*  2  Anstr.  427.    See  Earl  of  Shef- 
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who  had  notice  of  the  deposit  of  title  deeds,  but  avoided 
inquiring  the  purpose  for  which  it  had  been  made,  was 
held  to  be  affected  with  notice  of  that  purpose)  is  an  ex- 
ample. 

It  is,  moreover,  perfectly  well  settled  that  a  purchaser 
will  have  constructive  notice  of  anything  which  appears  in 
any  part  of  the  deeds  or  instruments  which  prove  and  con- 
stitute the  title  purchased,  and  is  of  such  a  nature  as,  if 
brought  directly  to  his  knowledge,  would  amount  to  actual 
notice.^  And  where  it  is  the  duty  of  a  person  to  demand  the 
production  of  title  deeds,  he  will  be  held  to  have  notice  of 
all  the  facts  of  which  the  production  would  have  informed 
him.^ 

There  is,  however,  a  distinction  between'  deeds  which 
obviously  must  affect  the  property  and  deeds  which  may  or 
may  not  aflfect  it.  If  a  case  falls  within  the  first  category, 
a  person  must  look  at  the  deed,  although  he  may  be  told 
that  it  does  not  affect  the  property;  and  if  he  does  not  look 
at  it,  he  will  be  taken  to  have  constructive  notice  of  its 
contents.  If  a  case  is  brought  within  the  second  category, 
and  the  person  is  told  that  the  deed  does  not  affect  the 
property,  he  may  take  that  statement,  and  cannot  be  held 
to  have  had  constructive  notice  of  its  contents.* 


field  V.  London  Joint  Stock  Bank,  13 
App.  Cas.  333;  Simmons  t>.  London 
Joint  Stock  Bank,  [1891]  1  Ch.  295, 
and  Columbian  Bank's  Estate,  147 
Pa.  435. 

*  American  note  to  Le  Neve  v.  Le 
Neve,  2  Lead.  Cas.  Eq.  168,  169; 
George  v,  Kent,  7  Allen,  16;  Monte- 
fiore  V,  Brown,  7  H.  L.  Cas.  241 ;  Land 
Co.  V.  Hill,  87  Tenn.  689.  See  Brown- 
back  V.  Ozias,  117  Pa.  87,  where  the 
recital  of  a  charge  was  held  sufficient, 
under  the  circumstances,  to  put  the 
purchaser  upx)n  inquiry;  and  Wert- 
hcimer  v.  Thomas,  168  Pa.  168,  a 
case,  however,  which  is  not  free  from 
doubt;  White  v,  MofTett,  108  Ark. 
490;  Baldwin  v.  Anderson,  103  Miss. 
462;  Case  v.  Goodman,  250  Mo.  112; 


Whistler  v.  Cole,  81  N.  Y.  Misc.  519; 
Dominisag  v.  Mancilla,  20  Philip- 
pine, 248. 

*  Peto  V,  Hammond,  30  Beav.  509; 
Kellogg  t>.  Smith,  26  N.  Y.  18.  See 
Sug.  V.  &  P.,  Chap.  XXIV.,  where 
the  whole  subject  of  notice  is  dis- 
cussed at  length,  and  the  cases  ex- 
amined. 

'See  English  and  Scottish  Merc. 
Inv.  Co.  V.  Brunton,  [1892]  2  Q.  B. 
700,  and  the  opinion  of  Lord  Eshcr, 
M.  R.,  on  p.  711,  from  which  the 
statement  in  the  text  is  taken.  The 
distinction  between  deeds  which 
"must  affect"  and  those  which  "may 
affect,"  is  fully  explained  in  that 
opinion.  ' 
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270.  Notice 
The  third  class  of  cases  includes  those  in  which  notice  is 

given  by  registration  of  conveyances,  and  by  lis  pendens — 
the  fonner  depending  upon  statutory  regulations — the 
latter  upon  a  general  principle  of  law  which  discourages 
alienation  of  the  subject  of  a  suit  pending  litigation. 

The  doctrine  of  constructive  notice  under  the  recording 
acts  is  one  which,  of  course,  depends,  both  in  England  and 
in  this  country,  upon  statute;  and,  stated  in  general  terms, 
it  is  simply  this :  that  where  an  instrument,  which  is  entitled 
to  be  recorded,  is  duly  executed  and  acknowledged,  and  is 
recorded  in  the  proper  territorial  limits,  such  a  registration 
is  notice  of  the  contents  of  the  instnunent,^  and  of  all  legal 
and  equitable  rights  and  titles  created  thereby,  to  any 
person  claiming  from  or  under  the  same  grantor,  by  virtue 
of  any  title  which  existed  in  him  at  the  date  of  the  duly 
recorded  conveyance.^  And  it  may  be  further  stated  that 
actual  knowledge  on  the  part  of  a  subsequent  grantee,  of 
the  existence  of  a  prior  unrecorded  deed,  will  be  equivalent, 
so  far  as  he  is  concerned,  to  registry,  and  will  be  so  treated 
both  at  law  and  in  equity;  but  whether  or  not  the  same 
effect  will  be  given  to  merely  constructive  notice  of  a  prior 
imrecorded  deed,  is  a  question  upon  which  the  authorities 
in  the  different  states  are  not  uniform. 

271.  What  registration  will  operate  as  notice. 

It  will  be  observed,  by  referring  to  the  above  general  state- 
ment, that  constructive  notice  arises  from  the  recording  of 
those  instruments  only  which  are  entitled  to  be  registered. 
Thus  (for  example),  where  personal  property  is  conveyed 

*  See  Bancroft  t>.  Consen,  13  Allen,  and  deed  lodged  for  record  be  de- 

60.    And  it  has  been  held  that  the  stroyed,  as  was  the  case  in  the  Chi- 

loss  or  destruction  of  the  book  makes  cago  fire.    Franklin  Savings  Bank  ti. 

no  difference.     Sharp  v.  Am,  Free-  Taylor,  131  111.  376;  Tucker  v.  Shaw, 

hold  A  Mfg.  Co.,  95  Ga.  415;  Tucker  158  111.  326;  Hunter  v.  Bank,  66  Fla. 

V.  Shaw,  158  111.  326.  202;  Tensas  Land  Co.  v,  Fleisher,  132 

«4  Kent's  Com.  174, 175  (11th  ed.);  La.  1021;  Schadt  v.  Brill,  173  Mich. 

2  Sug.  V.  A  P.  539  (8th  Am.  ed.).  647;  Appel  v,  Buckbinder,  143  N.  Y. 

Subsequent  purchasers  will  be  bound  Supp.    710;    Commercial    Bank    ». 

to  take  notice,  although  the  record  Bank,  158  N.  C.  238. 
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by  a  registered  deed,  the  registry  is  not  of  itself  constructive 
notice  of  the  transfer,  for  transfers  of  such  property  are  not 
(generally  speaking)  entitled  to  be  registered.  And  this 
was  held  to  be  the  case  even  where  the  deed  conveyed  real 
as  well  as  personal  property,  and  was,  therefore,  a  recordable 
instrument  as  a  conveyance  of  realty.*  If,  therefore,  the 
deed  is  one  which  is  not  required  or  authorized  by  law  to 
be  recorded,  the  mere  act  of  putting  it  on  record  cannot 
affect  subsequent  purchasers  with  notice  of  its  contents  or 
of  any  rights  claimed  under  it.  And  the  same  rule  will 
apply  to  cases  in  which  deeds  are  not  executed  or  acknowl- 
edged in  the  manner  and  form  to  entitle  them  to  be  re- 
corded.* 

Conveyances,  to  operate  by  way  of  constructive  notice, 
must  also  be  recorded  within  the  territorial  limits  prescribed 
by  the  statute.  Therefore,  where  a  deed  is  recorded  in  the 
wrong  coimty  or  in  the  wrong  state,  the  record  cannot  op- 
erate as  notice.*  Nor  is  the  record  notice  to  anyone  except 
those  who  claim  title  under  the  same  grantor.* 


272.  E£Fect  of  actual  notice  of  unregistered  conveyance. 

It  was  decided  in  the  year  1747,  in  the  leading  case  of  Le 
Neve  V.  Le  Neve,**  that  a  registered  will  be  postponed  to  an 


1  Pitcher  ».  Barrows,  17  Pick.  361. 
Stte  Boggs  V.  Varner,  6  W.  &  S.  469; 
Beeman  v.  Cooper,  64  Vt.  305;  Park- 
side  Co.  V.  MacDonald,  166  Cal.  426; 
McBee  v.  O'Connell,  16  N.  M.  469. 

'  See,  upon  this  subject,  Stevens  v. 
Morse,  47  N.  H.  532;  Sumner  v. 
Rhodes,  14  Conn.  135;  Isham  v.  Ben- 
nington Iron  Co.,  19  Vt.  230;  Green 
V.  Drinker,  7  W.  &  8.  440;  4  Kent's 
Com.  174  (11th  ed.);  Lessee  of  Heis- 
ter  V.  Fortner,  2  Binn.  40;  Parkist 
V.  Alexander,  1  Johns.  Ch.  394;  Gra- 
ham 0.  Samuel,  1  Dana,  166;  Thomas 
9.  Grand  Gulf  Bank,  9  Sm.  &  M. 
201;  Brown  v.  Budd,  2  Carter  (Ind.), 
442;  Work  v.  Harper,  24  Miss.  517; 
Parrett  v.  Shaubhut,  5  Minn.  323. 
See,  however,  Woods  v.  Garnett,  72 


Miss.  78;  Phillis  t^.  Gross,  32  S.  D. 
438;  Donaldson  v.  Thomason,  137 
Ga.848. 

•Astor  V.  Wells,  4  Wheat.  446; 
Kerns  v.  Swope,  2  Watts,  75;  Hund- 
ley ».  Mount,  8  Sm.  &  M.  387;  Lewis 
V,  Baird,  3  McLean,  56;  Crosby  v. 
Huston,  1  Tex.  203. 

*  Stuyvesant  v.  Hall,  2  Barb.  Ch. 
151;  Lightner  v.  Mooney,  10  Watts, 
412;  Woods  v.  Farmere,  7  Watts,  382; 
Bates  v.  Norcross,  14  Pick.  224; 
George  v.  Wood,  9  Allen,  80;  Crockett 
V.  Maguire,  10  Mo.  34;  Tilton  v. 
Hunter,  24  Me.  29;  Leiby  v.  Wolf, 
10  Ohio,  83. 

» Amb.  436;  3  Atk.  646;  1  Ves.  64; 
2  Lead.  Cas.  £q.  35  (4th  Eng. 
ed.). 
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anregistered  conveyance,  if  the  purchaser  und^  the  former 
has  notice  at  the  time  of  the  existence  of  the  latter.  This 
decision  has  been  the  subject  of  much  regret  in  England,  as 
it  has  been  supposed  (and  with  no  little  justice)  to  infringe 
upon  the  policy  of  the  Registration  Acts;  but  it  has,  never- 
theless, been  followed  in  a  number  of  authorities;  and  the 
law  must  be  considered  as  settled  in  accordance  with  that 
decision.^  A  similar  view  of  the  law  has  been  adopted  in 
the  United  States;  and  the  general  rule  is  held  to  be  that 
actual  knowledge  of  a  prior  unrecorded  deed  will  operate  to 
postpone  the  subsequent  purchaser.^ 


173.  Constructive  notice  of  same. 

But  whether  the  same  effect  is  to  be  given  to  constructive 
notice,  is  a  question  upon  which  the  authorities  are  not 
uniform.  In  England  it  is  now  held  that  constructive  notice 
of  an  unregistered  conveyance  will  be  enough  to  postpone 
a  subsequent  purchaser,  although  he  has  registered  his  deed.' 
Similar  decisions  have  been  made  in  many  of  the  United 
States.  Thus,  in  New  York  and  Maryland,  it  has  been 
held  that  constructive  notice  is  enough;  and  in  Pennsyl- 
vania it  is  decided  that  open,  and  notorious  possession  (which 
can  operate  only  as  constructive  notice  if  the  subsequent 
grantee  is,  in  fact,  ignorant  of  such  possession)  is  sufficient 
notice  of  an  unrecorded  deed.*    But  even  in  these  states 


»See  Wyatt  v,  Barwdl,  19  Ves. 
430;  Chadwick  v.  Turner,  34  Beav. 
634;  L.  R.  1  Ch.  310;  Neve  v.  Pen- 
neU,  2  H.  &  M.  170;  Ford  v.  White, 
16  Beav.  120;  Benham  v.  Keane,  1 
Johns.  &  H.  686;  3  DeG.,  F.  A  J.  318. 

*  Jackson  v.  Leek,  19  Wend.  339; 
Porter  v.  Cole,  4  Me.  20;  Rogers  v. 
Jones,  8  N.  H.  264;  Garwood  v.  Gar- 
wood, 8  N.  J.  Eq.  193;  Hamilton  v. 
Nutt,  34  Conn.  501;  Owens  v.  Mil- 
ler, 29  Md.  144;  Famsworth  v, 
Chikis,  4  Mass.  637;  Martin  v.  Sale, 
Bailey's  Eq.  1;  Speer  v.  Evans,  47 
Pa.  141;  Nice's  Appeal,  54  Pa.  200; 
Pike  p.  Armstead,  1  Dev.  Eq.  110; 


Vanmeter  v.  McFaddin,  8  B.  Mon. 
442;  Ohio  Ins.  Co.  v.  Ledyard,  8 
Ala.  866;  Gibbes  v.  Cobb,  7  Rich. 
Eq.  54;  Mitchell  v.  Aten,  37  Kan.  33; 
Wilkins  v.  McCorkle,  112  Tenn.  688; 
Booker  v.  Booker,  208  111.  529;  Amer- 
ican notes  to  Le  Neve  v.  Le  Neve,  2 
Lead.  Cas.  Eq.  183. 

*  Wormald  v.  Maitland,  35  L.  J. 
Ch.  (n.  s.)  69;  13  W.  Rep.  832;  In 
re  Allen,  1  Ir.  Eq.  455.  See,  how- 
ever, Chadwick  v.  Turner,  L.  R.  1 
Ch.  310;  Agra  Bank  v.  Barry,  6  Ir. 
Eq.  128;  7  App.  Cas.  135. 

*  Tuttle  V,  Jackson,  6  Wend.  213; 
Price  V,  McDonakl,  1  Md.  414;  Krider 


470 


NOTICB. 


[PABT  n. 


the  decisions  upon  this  point  have  not  been  uniform;  ^ 
while  in  many  other  states  of  the  Union  a  contrary  doc- 
trine has  been  held.^  It  is,  therefore,  impossible  to  say  that 
any  uniform  rule  upon  the  subject  exists  on  this  side  of  the 
Atlantic. 

In  some  states,  as  in  Maine,  Massachusetts  and  North 
Carolina  actual  notice  is  required  by  statute.' 


274.  Lis  pendens. 

Before  leaving  the  subject  of  notice  it  will  be  desirable  to 
say  a  few  words  upon  the  doctrine  of  lis  pendens,  which  may 
be  conveniently  adverted  to  in  this  connection,  although,  as 
will  be  seen  presently,  it  is  one  which  does  not,  strictly 
speaking,  rest  upon  the  general  doctrine  of  notice. 

The  doctrine  of  Us  pendens  is  one  by  which  a  suit  in  chan- 
cery, duly  ^  prosecuted  in  good  faith,  and  followed  by  a 
decree,  is  constructive  notice,  to  every  person  who  acquires 
from  a  defendant  pendente  lite  an  interest  in  the  subject- 
matter  of  the  litigation,  of  the  legal  and  equitable  rights  of 
the  plaintiff,  as  charged  in  the  bill  and  established  by  the 
decree.^    It  is  a  doctrine  of  courts  of  equity  of  ancient 


v.  Lafferty,  1  Whart.  303;  Randall  v. 
Silverthorn,  4  Pa.  173;  Patton  ».  The 
Borough,  40  Pa.  206;  and  in  Califor- 
nia, see  Mahoney  t;.  Middleton,  41 
Cal.  41;  Talbert  v.  Singleton,  42  Cal. 
390.  Possession  was  also  held  to  be 
notice  in  Buck  v.  Holloway,  2  J.  J. 
Marsh.  178;  Hopkins  v.  Garrard,  7 
B.  Mon.  312;  Colby  v,  Kenniston,  4 
N.  H.  262;  Morrison  v.  Kelly,  22  111. 
610;  liandes  v.  Brant,  10  How.  348; 
Oliver  v.  Sanborn,  60  Mich.  346. 

»  Scott  V.  Gallagher,  14  S.  &  R. 
333;  Boggs  v.  Vamer,  6  W.  &  8. 
469;  Dey  v.  Dunham,  2  Johns.  Ch. 
183;  Ohio  Ins.  Co.  v.  Ross,  2  Md. 
Ch.  35;  Gill  v.  McAttee,  2  Md.  Ch. 
268. 

'Harris  v,  Arnold,  1  R.  I.  125; 
Norcposs  V.  Widgcry,  2  Mass.  599; 
Bush  V,  Golden,  17  Conn.  594;  Finch 


V,  Woods,  113  Ga.  996;  Frothingham 
V,  Stacker,  11  Mo.  77;  Fleming  v, 
Burgin,  2  Ired.  Eq.  584;  Flagg  v. 
Mann,  2  Sumn.  491;  Emeric  v,  Al- 
varado,  90  Cal.  444. 

>  See  Glass  v.  Hulbert,  102  Mass. 
34;  Boggs  V.  Anderson,  50  Me.  161; 
Wood  V.  Lewey,  153  N.  C.  401.  See, 
also,  Victor  Land  Co.  i>.  Drake,  63 
Or.  210;  Dunn  v.  Dunn,  151  N.  Y. 
App.  800;  McDuffie  t>.  Walker,  125 
La.  152;  2  Sug.  V.  &  P.  545,  note  (8th 
Am.  ed.). 

*  The  suit  must  be  prosecuted  with 
reasonable  diligence.  Taylor  v.  Car- 
roll, 89  Md.  32;  Tinsley  v.  Rice,  105 
Ga.  205. 

^  Haughwout  V.  Murphy,  22  N.  J. 
Eq.  531,  544.  The  suit  must  be  pend- 
ing; after  decree  it  is  not  constructive 
notice.     Worsley  v.  Scarborough,  3 
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origin;  *  and,  in  this  country,  is  founded  on  Chancellor 
Kent's  opinion  in  Murray  v.  Ballou,  decided  in  1815.^  It 
is  based  upon  the  theory  that  legal  proceedings  during 
their  continuance  are  publicly  known  throughout  the  realm; ' 
and  while  in  some  few  cases  in  this  country  it  has  been  re- 
jected,* it  has  been  very  generally  adopted  throughout  the 
United  States,  both  in  courts  of  law  and  in  those  of  equity.^ 
The  principal  qualifications  of  this  doctrine  are  that  the 
specific  property  must  be  pointed  out  and  sufficiently  de- 
scribed by  the  proceedings;  that  it  is  notice  only  in  relation 
to  that  property;  •  and  that  it  applies  only  to  purchasers 
from  a  party  to  the  suit  of  the  thing  in  controversy,  it  has 
no  application  to  a  third  person  whose  interest  subsisted 
before  the  suit  was  commenced,  but  was  of  a  contingent  and 
conditional  character,  and  it  operates  in  favor  of  the  com- 
plainant onlyj 


Atk.  3d2;  Hill  on  Trustees,  511;  Sug. 
V.  &  P.  760,  note  a. 

*See  Sorrell  v.  Carpenter,  2  P. 
Wms.  482;  Digs  v.  Boys,  Toth.  187; 
2  Sug.  V.  &  P.  533,  note  (8th  Am. 

ed.). 

•  1  Johns.  Ch.  566. 

»  Adams's  Doct.  of  Eq.  157.  See 
Cook  V.  Mancius,  5  Johns.  Ch.  85. 

^  Newman  v.  Chapman,  2  Rand.  93; 
City  Council  v.  Page,  Spear's  Eq.  159. 
See  King  v.  Bill,  28  Conn.  593. 

*  Murray  v,  Lylbum,  2  Johns.  Ch. 
441;  Watlington  v.  Howley,  1  Dess. 
167;  Owings  v,  Myers,  3  Bibb,  279; 
WicklifTe  v.  Breckinridge,  1  Bush, 
427;  Chaudron  v,  Magee,  8  Ala.  570; 
Tongue  v,  Morton,  6  Har.  &  J.  21; 
Green  v.  White,  7  Blackf.  242;  Haven 
V.  Adams,  8  Allen,  363;  Baird  v, 
Baird,  Phil.  Eq.  317;  Edwards  v. 
Banksmith,  35  Ga.  213;  Cooley  t^. 
Brayton,  16  Ga.  10;  Parsons  v.  Hoyt, 
24  Ga.  154;  Scarlett  v.  Gorham,  28  111. 
319;  Jackson  v,  Warren,  32  Ga.  331 ; 
Snively  v,  Hitechew,  59  Pa.  49;  Hurl- 
butt  V.  Butenop,  27  Cal.  50;  Turner 


».  Haupt,  53  N.  J.  Eq.  626;  O'Connor 
V.  O'Connor,  45  W.  Va.  354;  Powell 
V.  National  Bank  of  Commerce,  19 
Colo.  App.  57;  Taylor  v.  U.  S.  Bldg. 
Ass'n,  110  Ky.  84.  A  lis  pendens 
affects  not  only  a  purchaser  from  one 
of  the  parties  to  the  suit  but  also 
those  who  hold  by  conveyances  un- 
der him.  Bridger  v.  Bank,  126  Ga. 
821;  City  of  Laporte  v.  Northern 
Trust  Co.,  187  Fed.  29;  Meier  v, 
Hilton,  257  111.  174;  Roberts  v.  Card- 
well,  154  Ky.  483;  Jones  v.  Williams, 
155  N.  C.  179;  Lamoreux  t^.  Bayfield 
County,  139  Wis.  394. 

*  Edmunds  v.  Crenshaw,  1  Mc- 
Cord's  Ch.  252;  Lewis  v.  Mew,  1 
Strob.  Eq.  180;  Green  v,  Slaytcr,  4 
Johns.  Ch.  38;  Miller  v.  Sherry,  2 
Wall.  238;  Green  v.  Rick,  121  Pa.  130; 
Morton  v.  Jones,  136  Ky.  797. 

^  Hopkins  v.  McLaren,  4  Cow.  678 
Clarkson  v.  Morgan,  6  B.  Mon.  441 
Parks  V.   Jackson,    11   Wend.   442 
French  v.  The  Loyal  Company,  6 
Leigh,  627;   Diamond  v,  Lawrence 
County,  37  Pa.  356;  Hokanson  v. 
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In  England  it  is  held  that  the  doctrine  applies  only  to 
interests  in  realty.^  In  the  United  States,  however,  it  has 
been  applied  to  certain  classes  of  personalty,  such  as  stocks 
and  non-negotiable  securities;  but  its  application  to  movable 
personal  property  and  to  negotiable  instruments  has  been 
denied.^ 

The  doctrine  of  lis  pendens  had  formerly  been  regarded  as 
depending  upon  the  general  doctrine  of  notice;  but  in  Bel- 
lamy V,  Sabine,*  the  subject  was  elaborately  examined  by 
the  English  Court  of  Appeals  in  chancery,  and  the  conclu- 
sion reached  that  the  true  theory  of  Us  pendens  is  that  it 
proceeds  from  the  general  rule  which  forbids  alienation  of 
contested  property  pending  litigation.  The  reason  of  the 
rule  is  the  necessity  for  putting  an  end  to  litigation  which 
would  become  interminable,  if  the  subject-matter  thereof 
could  be  transferred  as  often  as  the  parties  chose,  from 
time  to  time.  This  view  of  the  doctrine  has  been  adopted 
in  New  Jersey.^ 


276.  Plea  of  bona  fide  purchaser  for  value. 

It  has  been  already  explained  that  the  only  persons  who  are 
entitled  to  avail  themselves  of  want  of  notice  as  a  defence 
are  bona  fide  purchasers  for  a  valuable  consideration.® 


Gunderson,  64  Minn.  499;  Norris  v, 
Ue,  162  111.  190;  Boykin  v,  Jones,  67 
Ark.  571;  Geishakcr  v.  Pancoajst,  67 
N.  J.  Eq.  60;  Noyes  v.  Crawford,  118 
la.  15;  Nugent  ».  Foley,  137  N.  Y. 
Supp.  705;  Harrod  v.  Burke,  76  Kan. 
909;  Burwell  v.  Smith,  63  Wash.  1. 

>  Wigram  v.  Buckley,  [1894]  3  Ch. 
483. 

'See  the  language  of  Chancellor 
Kent  in  Murray  v.  Lylburn,  2  Johns. 
Ch.  441,  as  to  which  Mr.  Justice 
Bradley  observed  (in  County  of  War- 
ren V.  Marcy,  97  U.  S.  106),  "Here 
we  have  the  whole  law  on  the  sub- 
ject. Subsequent  cases  have  only  car- 
ried it  out  and  applied  it." 

>  1  De  G.  &  J.  566;  Colonial  Bank 
V,  Hepworth,  36  Ch.  D.  36. 


*  Haughwout  V,  Murphy,  22  N.  J. 
Eq.  544;  Geishaker  v,  Pancoast,  57 
N.  J.  Eq.  60.  See,  also,  Newman  o. 
Chapman,  2  Rand.  39,  decided  by  the 
Court  of  Appeals  in  Virginia  in  1823, 
and  Youngman  v,  Elraira  Railroad 
Co.,  66  Pa.  287;  Bri4ger  v.  Bank,  126 
Ga.  821. 

•  To  invoke  the  protection  it  is 
essential  that  the  purchaser  should 
acquire  some  interest  in  the  prop- 
erty; one  who  purchases  at  a  fore- 
closure sale  under  a  void  mortgage 
acquires  no  interest  or  title  and  can- 
not be  a  bona  fide  purchaser  for 
.value  without  notice.  Shook  v. 
Southern  Bldg.  Assn.,  140  Ala. 
675. 
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In  other  words,  if  a  man  wishes  to  hold  property  as  against 
some  other  person  who  has  a  prior  equitable  right  thereto, 
he  must  show  that  he  is,  in  the  first  place,  a  purchaser,  as 
distinguished  from  a  mere  volunteer;  in  the  second  place, 
that  he  is  an  honesty  not  a  fraudulent  purchaser;  and,  lastly, 
that  he  has  bought  for  a  valuable  consideration. 

On  the  other  hand,  a  purchaser  who  possesses  these  req- 
uisites is  entitled  to  protect  himself  against  any  discovery 
in  aid  of  the  adverse  claim.  Ordinarily,  as  will  be  seen 
hereafter,  a  plaintiff  in  equity  is  entitled  to  discovery  from 
the  defendant — in  other  words,  the  latter  must  answer  the 
bill  of  the  former  under  oath.  But  to  this  general  rule  there 
are  some  exceptions,  among  them  being  this — that  the 
defendant  is  not  bound  to  disclose  any  imperfection  in  his 
title  if  he  has  honestly  and  in  good  faith  paid  for  the  estate 
in  order  to  make  himself  the  owner  of  it. 

The  principle  of  this  plea  was  said  by  Lord  Eldon  to  be 
this: 

"I  have  honestly  and  bona  fide  paid  for  this,  in  order  to 
make  myself  the  owner  of  it,  and  you  shall  have  no  informa- 
tion from  me  as  to  the  perfection  or  imperfection  of  my  title 
until  you  deliver  me  from  the  peril  in  which  you  state  I  have 
placed  myself  in  the  article  of  purchasing  bona  fide.''  ^  Such 
a  purchaser,  when  he  has  once  put  in  that  plea,  may  be  in- 
terrogated and  tested  to  any  extent,  as  to  the  valuable  con- 
sideration which  he  has  given,  in  order  to  show  the  bona  fides 
or  mala  fides  of  his  purchase,  and  also  the  presence  or  absence 
of  notice;  but  when  once  he  has  gone  through  that  ordeal 
successfully,  then  the  court  has  no  jurisdiction  whatever  to 
do  anything  more  than  to  let  him  depart  in  possession  of 
the  estate,  right,  or  advantage  which  he  has  obtained,  what- 
ever that  may  be.*  In  the  United  States,  generally,  this 
position  may  be  assimied  by  way  of  answer,  instead  of 
plea. 

1  Wallwyn  v.  Lee,  9  Ves.  Jr.  33.  See  *  PHcher  v.  Rawlins,  L.  R.  7  Ch. 

Sug.  V.  &  P.,  Chap.  XXV.,  where  269;  per  Lord  Justice  James.    See, 

the  subject  is  discussed,  and  Story's  also,  Zollman  v,  Moore,  21  Gratt. 

£q.  Pleading,  §  603.  329. 


474  NOTICE.  [part  II. 

276.  Can  be  used  by  the  holder  of  an  equitable  title. 

It  is  now  settled  in  England,  after  some  conflict  of  author- 
ity, that  the  plea  of  a  bona  fide  purchaser  for  value  is  available 
for  the  protection  of  an  equitable  as  well  as  of  a  legal  title. 
The  quaUfications  which  are  to  be  attached  to  this  doctrine, 
and  the  extent  to  which  it  has  been  followed  in  the  United 
States,  have  been  already  explained.^ 

A  judgment-creditor,  and  a  creditor  deriving  title  under 
levy  of  execution,  are  not  purchasers  in  the  sense  of  being 
entitled  to  avail  themselves  of  this  plea.^ 

277.  Doctrine  of  seeing  to  the  application  of  purchase- 
money. 

Under  the  general  doctrine  of  notice  arises  the  rule  that 
purchasers  from  a  trustee  for  sale  must  see  to  the  appUcation 
of  the  purchase-money.  It  is  a  general  duty  of  trustees  to 
use  the  trust  property  for  the  purposes  of  the  trust  alone; 
any  other  use  of  it  is  a  breach  of  trust,  and  is  unlawful. 

It  follows  that,  if  trust  property  is  sold,  it  must  be  sold 
for  the  benefit  of  the  cestui  que  trust;  in  other  words,  the  sale 
must  enure  to  his  advantage,  and  the  proceeds  must  be 
applied  in  accordance  with  the  design  of  the  trust.  It  fol- 
lows, moreover,  that  a  disposition  of  the  property  for  any 
other  consideration  than  one  moving  to  the  trust  estate,  is 
a  fraud  upon  the  trust;  and  that  no  person  who  acquires 
the  trust  property  under  such  circumstances  with  notice 
of  the  trust,  can  claim  to  hold  it  free  and  discharged  from 
the  rights  of  the  cestui  que  trust. 

Equity,  for  the  protection  of  the  interests  of  the  cestui  que 
trust,  has  engrafted  a  still  further  doctrine — which  is,  that 
in  order  to  prevent  any  fraud  from  being  practiced  upon  the 
rights  of  the  beneficial  owner,  the  purchaser  from  the  trustee 
shall  not  hold  the  property  freed  from  the  trust,  unless  the 
purchase-money,  after  it  is  paid  to  the  trustee,  is  duly  ap- 

1  Ante,  §  264.  277;  Ludwig  v,  Highley,  6  Pa.  132; 

*  Whitworth  v,  Gaugain,  3  Hare,  Reed's  Appeal,  13  Pa.  478;  Morris  v. 

416;  Hart  t^.  Farmers'  Bank,  33  Vt.  Ziegler,  71  Pa.  450;  Badeley  v.  Con- 

252;  Finch  v,  Winchelsea,  1  P.  Wms.  solidated  Bank,  34  Gh.  D.  536. 
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propriated  by  him  to  the  purposes  of  the  trust.  This  doc- 
trine is  known  in  equity  as  the  duty  on  the  part  of  the  vendee 
of  "seeing  to  the  application  of  the  pui chase-money;^'  and 
it  may  be  stated,  very  generally,  in  these  terms,  ''that 
whenever  the  trust  or  charge  is  of  a  defined  or  limited  nature, 
the  purchaser  must  himself  see  that  the  purchase-money  is 
applied  to  the  proper  discharge  of  the  trust;  but  whenever 
the  trust  is  of  a  general  or  imcertain  nature,  he  need  not  see 
to  it."  1 

Thus,  where  there  was  a  trust  of  real  estate  to  pay  partic- 
ular or  scheduled  debts,  the  purchaser  was  bound  to  see  to 
the  application  of  the  purchase-money;  if  the  trust  was  for 
the  pajrment  of  debts  generally,  the  purchaser  was  not  so 
bound. 

The  reason  of  this  distinction  was,  that  the  creator  of  the 
general  trust  must  necessarily  have  intended  that  the  receipt 
of  the  trustee  should  be  a  sufficient  discharge,  and  that  to 
him  alone  should  be  confided  the  duty  and  responsibility 
of  a  proper  disposition  of  the  trust  assets.  If  the  author  of 
the  trust  expressly  said  in  the  instrument  creating  the  same, 
that  the  receipt  of  the  trustee  would  be  sufficient,  the  pur- 
chaser was  not  bound  to  see  to  the  application  of  the  money; 
and  it  was  considered  that  the  same  rule  ought  to  apply 
when  the  power  to  give  a  sufficient  discharge  was  implied.^ 

Sales  of  personal  property  by  executors  stand  upon  the 
same  footing  as  sales  of  real  estate  under  a  trust  to  pay  debts 
generally;  the  purchaser  is  not  boimd  to  see  to  the  applica- 
tion of  the  money.  Indeed,  a  purchaser  of  personalty  was 
never  bound,  as  a  general  rule,  to  see  to  the  application. 

278.  Abolished  in  England. 

Upon  the  principle  stated  above,  a  number  of  refinements 
and  distinctions  were  engrafted  by  the  English  courts. 
The  doctrine  was,  however,  a  harsh  one,  and  caused  great 

^  See  Clyde  v,  Simpson,  4  Ohio  St.  661;  Elliot  v,  Merryman,  1  Lead.  Gas. 

446;  Cuid  ».  Field,   103  Ky.  293;  Eq.  ♦SO,  and  notes. 
Lewin   on   Trusts,    534-536   et   8eq.         '  Lewin,  supra. 
(12th  Eng.  ed.);  Sug.  V.  &  P.  660, 


476  NOTICE.  [part  n. 

inconvenience;  and  it  has,  after  one  or  two  unsuccessful  at- 
tempts, been  finally  abrogated  in  England  by  a  statute 
passed  in  1859.^ 

379.  Of  little  importance  in  the  United  States. 

In  the  United  States  the  doctrine  never  was  received  with 
any  favor.  ^  The  distinction  between  trusts  for  the  payment 
of  debts  generally  and  the  payment  of  scheduled  debts  was 
not  recognized;  principally  for  the  reason  that  lands  in  this 
coimtry  are,  as  a  general  rule,  assets  for  the  payment  of  debts ; 
and  that^  therefore,  where  a  general  trust  to  pay  debts  at* 
tached  to  the  whole  realty,  it  brought  the  case  within  the 
rule  applicable  to  trusts  for  the  payment  of  debts  generally. 
This  tendency  of  the  American  courts  not  to  adopt  the  doc- 
trine  of  the  necessity  of  seeing  to  the  application  of  the 
purchase-money,  has  been  further  strengthened  by  legislation 
in  some  states.' 

It  must  be  remarked,  however,  that  even  in  the  United 
States  a  purchaser  who  colludes  with  an  executor  or  trustee 
will  be  held  responsible  for  any  misapplication  of  trust  money 
growing  out  of  the  same  transaction.  But  this  falls  under  a 
different  doctrine,  viz.,  fraud. 

1 22  and  23  Vict.,  c.  35,  §  23.  » Section   4846,    Ky.  Stats.    1903; 

>  Redford  v,  Clarke,  100  Va.  115;     Stevens  v.  Smith,  124  Ky.  784. 
Perry  on  Trusts,  §  797. 
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280.  Definition  of  estoppel. 

281.  Different  kinds  of  estoppel;  le- 

gal estoppels  in  pais, 

282.  'Equitable  estoppel  or  estoppel 

by  conduct;  founded  on  fraud. 

283.  A  party  may  be  estopped  by  the 

assertion  of  an  untruth.   Con- 
gregation V,  Williams. 

284.  A  party  may  be  estopped  by  the 

concealment    of    the    truth. 
Pickard  v.  Sears. 

■ 

285.  Conduct  which  worics  an  estop- 

pel must  be  external  to  the 
contract. 

286.  Representations  between  party 

alleging  estoppel  and   party 
estopped. 

287.  Representations  between  party 

alleging   estoppel   and    third 
party. 

288.  Representations   need    not   be 

known  to  be  false  by  party 
making  them. 

289.  Must  operate   to  deceive   the 

party  to  whom  they  are  made. 

290.  Intention  that  conduct  should 

be  acted  on  must  exist. 

291.  Estoppel  must  be  actually  pro- 

duced by  the  conduct. 


292.  Estoppel  is  limited  to  the  repre- 

sentations made. 

293.  Estoppels  in  the  cases  of  mar- 

ried women  and  infants. 

294.  Estoppels  bind  parties  and  priv- 

ies. 

295.  Election;    definition    and    ex- 

ample. 

296.  Of    two    kinds;    express    and 

implied. 

297.  Importance  of  the  distinction 

between  the  two. 

298.  Circumstances  under  which  the 

doctrine  of  election  arises;  il- 
lustrations. 

299.  After-acquired  lands. 

300.  Powers. 

301.  Donor  must  give  property  of  his 

own. 

302.  Property  of  the  donee  must  be 

also  given. 

303.  Gifts  must  be  by  the  same  in- 

strument. 

304.  Manner  in  which  election  may 

be  made. 

305.  Consequence  of  an  election  is 

compensation,  not  forfeiture. 

306.  Application  of  doctrine  of  elec- 

tion to  case  of  creditors. 


280.  Defimtion  of  estoppel. 

Equitable  estoppel  is  a  doctrine  of  comparatively  modem 
growth.  It  has  developed  largely  within  recent  years,  and 
has  received  not  a  little  consideration  at  the  hands  of  judges 
and  text-writers. 

An  estoppel  was  defined  by  Lord  Coke  to  be  where  "a 
man's  owne  act  or  acceptance  stoppeth  or  closeth  up  his 
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mouth  to  alleage  or  plead  the  truth."  *  This  definition, 
however,  is  rather  striking  than  accurate.  A  man  is  not 
prevented,  by  estoppel,  from  telling  the  truth.  He  is  only 
barred  from  the  assertion  of  a  right  or  title  by  some  previous 
action  or  conduct  on  his  part  which  would  render  the  pres- 
ent assertion  of  his  right  unjust.  Where,  for  instance,  the 
owner  of  shares  of  stock  signs  a  letter  of  attorney  to  transfer 
in  blank,  he  confers  an  authority  upon  any  subsequent 
bona  fide  holder,  for  value,  to  fill  in  his  own  name,  and  is 
estopped  from  denjdng  the  existence  of  such  authority.  He 
is  prevented  by  his  own  act,  viz.,  his  signature  to  a  blank 
power  of  attorney,  from  asserting  his  title;  for  to  permit 
him  to  insist  upon  it  after  arming  another  with  an  apparent 
authority  to  divest  it,  would  be  contrary  to  justice  and  good 
faith.*  In  other  words,  where  an  act  is  done  or  a  statement 
made  by  a  party,  under  such  circumstances  that  to  impair 
its  efficacy  or  controvert  its  truth,  would  be  (to  quote  the 
language  of  Chitty,  J.,  in  the  case  just  cited  ')  "contrary  to 
justice  and  good  faith,"  the  result  is  that  the  party  is  de- 
barred from  asserting  any  right  or  title  in  opposition  to  any 
right  which  has  been  acquired  in  reliance  upon  such  act  or 
statement;  and  this  result  is  called  an  estoppel.*  Viewed 
in  this  light,  estoppels  are  not  odious  suppressions  of  the 
truth,  as  they  were  considered  to  be  in  the  old  law;  but  are 
part  of  the  machinery  by  which  equitable  conclusions  are 
reached.^ 


^Go.  Litt.  352,  a.  The  instance 
given  by  Littleton,  upon  which  the 
remark  cited  is  a  comment,  was 
where  a  man  was  estopped  by  his 
feoffment. 

'  See  the  remarks  of  Chitty,  J.,  in 
Colonial  Bank  v.  Hepworth,  36  Ch. 
D.  53  and  54;  Colonial  Bank  v,  Cady, 
15  App.  Cas.  285;  Fuller  v,  Glyn, 
[1914]  2  K.  B.  168. 

'Colonial  Bank  v,  Hepworth,  36 
Ch.  D.  53  and  54. 

«See  Earl  of  Sheffield  v,  London 
Joint  Stock  Bank,  13  App.  Cas.  333; 


Wood's  Appeal,  92  Pa.  379,  and  the 
dissenting  opinion  of  Mitchell,  J.,  in 
Ryman  v.  Gerlach,  153  Pa.  206. 

*The  office  of  estoppels  at  law  is 
like  that  of  injunctions  in  equity,  to 
preclude  rights  which  cannot  be  as- 
serted consistently  with  good  faith 
and  justice,  and  to  prevent  wrongs, 
for  which  there  might  be  no  adequate 
remedy.  Van  Rensselaer  t^.  Kear- 
ney, 11  How.  297.  See,  also.  Doe  v, 
Dowdall,  3  Houst.  377;  Calder  v. 
Chapman,  52  Pa.  359. 
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The  correct  view  of  an  estoppel  is  that  taken  in  a  learned 
work  devoted  to  this  particular  branch  of  the  law,  wherein 
the  whole  subject  has  been  elaborately  discussed.*  ''Certain 
admissions/'  it  is  there  said,  ''are  indisputable,  and  estoppel 
is  the  agency  of  the  law  by  which  evidence  to  controvert 
their  truth  is  excluded."  ^ 

It  has,  indeed,  been  sometimes  said  that  the  doctrine  of 
Estoppel  is  a  branch  of  the  law  of  Fraud.'  This  is  so  if 
"fraud"  is  used  in  the  general  sense  of  what  is  "inequitable" 
or  "unjust;"  but  it  is  not  accurate  if  by  fraud  is  meant  de- 
ceit.* For  the  equitable  doctrine  of  estoppel  may  be  enforced 
against  one  who  has  been  guilty  of  no  deceit,  but  who  has, 
through  innocent  misapprehension,  induced  another  to  rely 
upon  his  statements  or  conduct. 

281.  Di£Ferent  kinds  of  estoppel;  legal  estoppels  in  pais. 

Estoppels  may  arise  either  by  matter  of  record,  of  deed,  or 
in  pais.^ 

It  is  only  with  estoppels  of  the  latter  class  that  we  have 
anything  to  do — estoppels  by  record  and  by  deed  being 
common-law  estoppels,  and  not  the  peculiar  province  of 
chancery  jurisdiction. 

Indeed,  some  estoppels  in  pais  are  recognized  and  acted 
upon  at  common  law.  These  are  stated  by  Lord  Coke  to  be 
estoppels  by  livery,  by  entry,  by  acceptance  of  rent,  by 
partition,  and  by  the  acceptance  of  an  estate.*  Of  these 
the  only  two  which  prevail  in  America  at  the  present  day 
are  estoppels  by  partition  and  by  acceptance  of  rent.^  But 
these  are  not  equitable  estoppels,  for  they  are  quite  well  rec- 
ognized at  common  law.  We  may,  therefore,  put  aside  from 
consideration  any  estoppels  which  existed  in  the  time  of  Lord 
Coke.8 

*  Bigelow  on  Estoppel.  *  2  Pom.  Eq.  Jurisp.,  §  803,  where 

*  Id.  Introduction,  xliv.  (2d  ed.).  the  distinction  is  well  explained. 

*  Gomm.  V.  Moltz,  10  Pa.  630;  Ste-  *  See  notes  to  the  Duchess  of  King- 
phens  V.  Baird,  9  Cow.  274;  Dewy  v.  ston's  Case,  2  Sra.  Lead.  Cas.  617. 
Field,  4  Met.  381;  Congregation  v.  'Co.  Litt.  352,  a. 

Williams,  9  Wend.  147.  '  Bigelow  on  Estoppel,  490  (6tb  ed.). 

•  Id.  490. 
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Since  Coke's  time  there  has  grown  up  a  large  class  of  estop- 
pels in  pais.  Of  these  some  may  be  considered  legal  estoppels 
(or  those  which  are  thoroughly  recognized  in  courts  of  law), 
such  as  the  estoppel  which  prevents  a  bailee  from  denying 
the  title  of  the  bailor,  or  the  estoppel  which  displays  itself 
in  the  warranty  of  genuineness  implied  by  the  acceptance 
and  the  endorsement  of  a  bill  of  exchange  or  a  promissory 
note;  *  and  some,  on  the  other  hand,  may  be  described  to  be 
purely  equitable  estoppels,  or  those  estoppels  which,  al- 
though they  may  be  recognized  and  acted  upon  in  courts 
of  law,  nevertheless,  owe  their  origin  and  development  to 
the  ideas  of  justice  entertained  and  promulgated  by  Courts 
of  Chancery.^  This  particular  class  of  estoppels  in  pais  em- 
braces what  are  known  as  estoppels  by  conduct;  and  this 
phrase  may  be,  perhaps,  used  as  the  correlative  term  for 
equitable  estoppels.' 


282.  Equitable  estoppel  or  estoppel  by  conduct;  founded 
on  fraud. 
Equitable  estoppel,  or  estoppel  by  conduct,*  has  its  found- 
ation in  the  necessity  of  compelling  the  observance  of  good 


^Bigelow  on  Estoppel,  522  (6th 
ed.);  2  Sm.  Lead.  Cas.  658. 

'The  doctrine  of  estoppel  in  pais 
originated  in  chancery,  but  is  now 
adopted  in  courts  of  law.  Note  to 
Duchess  of  Kingston's  Case,  2 
Smith's  Lead.  Cas.  711;  111.  Cent.  R. 
Co.  V,  B.  &  O.  &  C.  R.  Co.,  23  111.  App> 
531.  See,  also,  Curtin  v.  Salmon 
River  Co.,  141  Cal.  308;  Blood  ».  La 
Serena  Land,  etc.,  Co.,  113  Cal.  221, 
where  the  difference  between  equi- 
table estoppel  and  ratification  is  re- 
ferred to. 

» Horn  V.  Cole,  61  N.  H.  290;  Bige- 
low  on  Estoppel,  62  (6th  ed.).  Es- 
toppels of  this  class  ''extend  to  all 
cases  where  one  party  by  his  con- 
duct wilfully  or  negligently  induces 
another  party  to  do  or  omit  to  do  a 
particular  thing."    Wharton  on  Evi- 


dence, §  1143,  citing  (among  other 
cases)  Stevens  v.  Dennett,  51  N.  H. 
324;  Zuchtmann  v,  Roberts,  109 
Mass.  53;  Barnard  v.  Campbell,  55 
N.  Y.  456;  Comstock  v.  Smith,  26 
Mich.  306;  People  v.  Brown,  67  HI. 
435;  Peters  v,  Jones,  35  la.  512; 
Dresbach  v.  Minnis,  45  Cal.  223; 
Thomas  v.  PuUis,  56  Mo.  211.  In 
State  V.  Flint  &  P.  M.  R.  Co.,  89 
Mich.  481,  it  was  held  that  the  doc- 
trine applies  to  a  State  as  well  as  to 
an  individual;  but  upon  this  point 
see  Bigelow  on  Estoppel,  372  (6th 
ed.),  where  the  contrary  doctrine  is 
expressed.  State  v,  Carr,  191  Fed. 
266;  United  States  v.  Lee  Wilson  & 
Co.,  214  Fed.  651;  Rogers  v.  Street 
Railway,  100  Me.  86. 

*  See  St.  Paul's  Ref.  Ch.  ».  Hower^ 
191  Pa.  312. 
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faith;  because  a  man  cannot  be  prevented  by  his  conduct 
from  asserting  a  previous  right,  unless  the  assertion  would 
be  an  act  of  bad  faith  towards  a  person  who  had  subse- 
quently acquired  the  right.  ^ 

It  is  the  presence  of  this  bad  faith,  either  in  the  intention 
of  the  party,  or  by  reason  of  the  result  which  would  be  pro- 
duced if  he  were  permitted  to  deny  the  truth  of  his  state- 
ment, that  distinguishes  this  species  of  estoppel  from  estop- 
pel at  common  law.* 

Equitable  estoppel  might,  therefore,  have  been  noticed 
under  the  head  of  Fraud — the  word  ''fraud"  being  used  in 
the  general  sense,* — ^but  it  may  properly  receive  a  separate 
consideration,  because,  in  modem  times,  this  doctrine  has 
assumed  an  importance  which  warrants  its  notice  as  a  dis- 
tinct head  of  Equitable  Jurisdiction. 

The  representation  which  will  operate  as  an  estoppel 
must  be  (a)  one  that  is  either  a  suggestion  of  an  untruth,  or 
a  concealment  of  the  truth  when  there  is  a  duty  to  speak; 
(6)  it  is  always  external  to  the  transaction;  (c)  and  it  may 
be  a  representation  which  takes  place  either  in  a  transaction 
effected  between  the  party  alleging  the  estoppel  and  the 
party  estopped,  or  in  one  between  the  party  alleging  the 
estoppel  and  some  third  party.* 

^  "The  principle  runs  through  the  '  Comm.  t^.  Moltz,  10  Pa.  531;  Rob- 
whole  doctrine  of  estoppel  that  a  man  bins  v.  Moore,  129  III.  30. 
is  only  prevented  from  alleging  the  '  Hill  v.  Epley,  31  Pa.  334. 
truth  when  his  assertion  of  a  false-  *  In  Bigelow  on  Estoppel,  570  (5th 
hood  or  his  silence  has  been  the  in-  ed.),  it  is  said  that  the  following  ele- 
ducement  to  action  by  the  other  party  ments  must  be  present  in  order  to  an 
which  would  result  in  loss  if  the  op-  estoppel  by  conduct: 
ponent   was   permitted   to   gainsay  1.  There  must  have  been  a  false 
what  he  had  before  asserted,  or  in-  representation  or  concealment  of  ma- 
duced  the  other  to  believe  by  his  terial  facts. 

acts."    Patterson  v,  Lytle,  11  Pa.  66.  2.  The  representation  must  have 

See,  also,  Hill  v.  Epley,  31  Pa.  334;  been  made  with  knowledge,  actual  or 

Sticker  v.  Schuchert,   179  Pa.  401 ;  virtual,  of  the  facts. 

Rice  V,  Groffmann,  66  Mo.  435;  Os-  3.  The  party  to  whom  it  was  made 

bom  V,  Elder,  65  Ga.  360;  Snell  v,  must  have  been  ignorant  actually  or 

Bank,  29  Oreg.  260;  Simmons  v.  Sim-  permissibly  of  the  truth  of  the  matter, 

mons,  150  Ky.  85;  Holt  v.  Telephone  4.  It  must  have  been  made  with 

Co.,  110  Me.  10;  Jungdorf  v.  Little  the  intention,  actual  or  virtual,  that 

Rice,  156  Wis.  466.  the  other  party  should  act  upon  it. 

31 
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283.  A  party  may  be  estopped  by  the  assertion  of  an  un- 
truth; Congregation  v.  Williams. 

The  assertion  of  an  untruth  may  operate  to  estop  a  party 
from  subsequently  setting  up  the  truth.*  Thus,  a  tenant, 
when  a  distress  was  levied  on  certain  goods  upon  the  prem- 
ises, declared  that  the  goods  did  not  belong  to  him,  and  the 
distress  was  thereupon  abandoned.  Afterwards  the  land- 
lord brought  an  action  of  ejectment  upon  a  clause  in  the 
lease  authorizing  a  re-entry  for  non-payment  of  rent,  in  case 
sufficient  distrainable  goods  were  not  found  on  the  premises. 
In  this  action  the  tenant  endeavored  to  show  that  the  goods 
on  the  premises  in  point  of  fact  were  his;  but  it  was  held 
that  he  was  estopped  from  so  doing  by  his  previous  untruth.^ 
And  so  it  has  been  held  that  a  party  who  stands  by  at  the 
sale  of  his  property  under  a  void  authority  and  encourages 
purchasers  to  bid,  is  guilty  of  a  direct  fraud,  and  that  under 
such  circumstances  a  trust  ex  maUficio  will  arise  which  a 
Court  of  Chancery  will  enforce.' 

Moreover,  it  is  not  necessary  that  the  assertion  of  im- 


5.  The  other  party  must  have  been 
induced  to  act  upon  it, 

Ck)mpare  this  statement  with  the 
requisites  to  a  fraudulent  misrepre- 
sentation generally  J  stated  aniCf  §  206. 

See,  also,  the  remarks  of  Cowen,  J., 
in  Dezell  v.  Odell,  3  Hill,  219,  and  the 
cases  of  Stevens  v.  Dennett,  51  N.  H. 
324;  People  p.  Brown,  67  111.  435; 
Martin  v.  Zellerbach,  38  Cal.  300, 315; 
Wood  V.  Blany,  107  Cal.  291 ;  Acton  v, 
Dooley,  74  Mo.  63;  Trenton  Banking 
Co.  V,  Duncan,  86  N.  Y.  221 ;  Timon  v. 
Whitehead,  58  Tex.  290;  Griffith  v. 
Wright,  6  Colo.  248;  Western  Land 
Association  v.  Banks,  80  Minn.  317; 
Chesapeake  and  Ohio  Ry.  Co.  v. 
Walker,  100  Va.  69;  Goo  Kim  «.  Holt, 
10  Hawaii,  653;  Advance  Co.  v.  Fish- 
back,  157  Ky.  427;  Chambers  v. 
Bessent,  17  N.  M.  487. 

^  To  raise  an  estoppel  there  must  be 
a  misrepresentation  of  existing  facts, 
and  not  of  mere  intention.     Chad- 


wick  V,  Manning,  [1896]  A.  C.  231. 

*  Congregation  v.  Williams,  9 
Wend.  147;  2  Sm.  L.  C.  643.  Also, 
Hefner  v.  Vandolah,  57  111.  520;  Win- 
chell  V,  Edwards,  57  111.  41;  Leeper 
t;.  Hersman,  58  111.  218;  Horn  v.  Cole, 
51  N.  H.  287;  Alexander  v.  Ellison, 
79  Ky.  148;  Rudd  v.  Matthews,  79  Ky. 
479;  Robb  v.  Shephard,  50  Mich.  189; 
Dodge  t^.  Pope,  93  Ind.  480;  Plummer 
V,  Farmers'  Bank,  90  Ind.  386;  Keat- 
ing V,  Orne,  77  Pa.  93;  Mowry's  Ap- 
peal, 94  Pa.  376;  HiU  v.  Wand,  47 
Kan.  340;  Wright  «.  McCord,  113 
Ga.  881;  Lick  v.  Munro,  8  Idaho,  510. 

*  Nass  V.  Vanswearingen,  10  S.  & 
R.  146;  Buchanan  v,  Moore,  13  S.  <& 
R.  304;  Comm.  v.  Moltz,  10  Pa.  531; 
Miles  V,  Lcfi,  60  la.  168;  Nichols  v. 
Crosby,  87  Tex.  443;  Norfolk  &  West. 
R.  R.  V,  Perdue,  40  W.  Va.  442;  Two 
Rivers  Manuf.  Co.  v.  Day,  102  Wis. 
328;  Bride  v.  Baker,  37  D.  C.  App. 
231;  Mangold  v.  Bacon,  229  Mo.  459. 
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truth  should  be  wilful.  It  may  have  been  innocently  made. 
It  may  have  been  stated  through  a  pure  mistake.  Never- 
theless, if  the  other  party  rehed  upon  it  and  acted  on  it,  the 
party  making  the  statement  is  estopped  from  denying  it.^ 
So  potent  and  so  extended  is  this  principle  that  it  has  been 
applied  in  sustaining  the  effect  of  judicial  proceedings  which 
otherwise  would  fall  for  want  of  jurisdiction;  for  a  defendant 
in  a  judgment  which  is  void  for  lack  of  jurisdiction,  may  in 
equity  be  estopped  by  his  conduct  from  questioning  it  on 
that  ground.^ 


284.  A  party  may  be  estopped  by  the  concealment  of  the 
truth ;  Pickard  v.  Sears. 

The  concealment  of  the  truth  often  operates  as  an  estoppel. 
It  has  been  forcibly  said  that  if  a  man  is  silent  when  it  is  his 
duty  to  speak,  he  shall  not  be  permitted  to  speak  when  it  is 
his  duty  to  be  silent.'  Of  this  doctrine  the  leading  case  of 
Pickard  v.  Sears  ^  is  an  illustration.  A  mortgagee  of  person- 
alty was  there  held  to  be  estopped  from  asserting  his  title 
imder  the  mortgage,  because  he  had  passively  acquiesced  in 
a  purchase  of  the  same  by  the  defendant  under  an  execution 
against  the  mortgagor.^    Another  illustration  may  be  found 


^  See  post,  §  288,  and  cases  cited. 

« Davis  V,  Wakelee,  166  U.  S.  680. 
See,  also,  Abbot  v,  Wilbur,  22  La. 
368;  Philadelphia,  etc.,  R.  R.  v. 
Howard,  13  How.  337;  Railway  Com- 
pany ».  McCarthy,  96  U.  S.  258. 

*  Niven  v,  Belknap,  2  Johns.  R. 
573.  See  Logan  v,  Gardner,  136  Pa. 
600;  Morgan  t^.  Railroad  Company,  06 
U.  S.  716;  McPherson  v.  Berry,  92  la. 
64;  Radant  v.  Werheim  Mfg.  Co.,  106 
Wis.  600;  Harris  ».  Am.  B.  A  L. 
Ass'n,  122  Ala.  545;  Smith  v.  Fletcher, 
75  Minn.  189;  McDonald  v,  Beatty, 
10  N.  Dak.  511;  Biggs  v.  Utah  Co.,  7 
Ariz.  351;  Pcabody  v.  Damon,  16 
Haw.  447;  Mcintosh  v,  Ropp,  222 
Pa.  606. 

4  6  Ad.  &  El.  469.  See,  also,  Win- 
ton  V,  Hart,  39  Conn.  16;  Raihvad 


Co.  V.  Dubois,  12  Wall.  47;  Chapman 
V.  Chapman,  59  Pa.  214;  Epley  t^. 
Witherow,  7  Watts,  165;  Carr  v. 
Wallace,  7  Watts,  400;  St.  PauPs  Ref. 
Ch.  V,  Hower,  191  Pa.  314;  Redmond 
V.  Saving  Fund,  194  Pa.  647;  Paine  v. 
Bank,  194  Pa.  408;  Hogan  v.  Peterson, 
8  Wyo.  549;  Collier  v.  Pfenning,  34 
N.  J.  Eq.  22,  and  Sutton  v.  Con.  Apex 
Min.  Co.,  14  S.  Dak.  33;  Allen  v. 
Lott,  8  Ga.  App.  313;  Ashley  v.  Pick, 
53  Or.  410. 

'^  But  such  estoppel  will  not  arise 
as  against  the  officer  by  whom  the 
seizure  is  made,  or  his  bondsmen, 
Schilling  v.  Black,  49  Kan.  552; 
Smith  V,  Caldwell,  22  Mont.  331;  nor 
between  the  mortgagor  and  mort- 
gagee. Richardson  o.  Cofifman,  87 
Iowa,  121.     See,  also,  Hamilton  v. 


4S4 


EQUITABLE   ESTOPPEL)  ELECTION.  [PART  II. 


in  the  case,  which  not  unfrequently  occurs,  of  a  party  being 
estopped  from  taking  objections  to  the  foim  of  an  instru- 
ment because  he  was  silent  as  to  those  objections  at  the  time 
of  the  tender.* 

Under  the  same  principle,  «Jso,  has  been  placed  another 
class  of  cases,  namely,  that  which  embraces  instances  in 
which  an  inventor  who  has  made  his  discovery  public  looks 
on  and  permits  others  to  use  it,  without  objection  or  asser- 
tion of  a  claim  to  royalty.  In  such  a  case  the  inventor  is 
held  to  have  abandoned  his  inchoate  right,  and  to  be  es- 
topped from  its  subsequent  assertion ;  and  this  is  so  in  cases 
in  which  a  single  individual  has  been  permitted  by  the  pat- 
entee to  use  his  invention  without  compensation.^ 

But  silence  will  not  always  work  an  estoppel,  for  silence 
may  not  always  be  inequitable,^  and,  moreover,  a  person 
is  not  bound  under  all  circumstances  to  speak  out.*    He 


Carter,   12  Wash.  510,  and  Wam- 
pol  V.  Kountz,  14  S.  Dak.  334. 

^  Or  to  deny  the  line  between  his 
own  and  the  adjoining  land  to  be  the 
true  line  if  he  has  induced  another 
to  purchase  and  has  sold  and  con- 
veyed land  up  to  such  line.  Allyn 
V.  Bchultz,  5  Ariz.  160.  See,  for  in- 
stances of  estoppel  by  silence,  Hope 
V,  Lawrence,  50  Barb.  258;  Blake  v. 
Exch.  Ins.  Co.,  12  Gray,  265;  Hoxie 
V.  Home  Ins.  Co.,  32  Conn.  21;  Cam- 
bridge V,  Littlefield,  6  Cush.  210; 
Ford  V,  Williams,  24  N.  Y.  359; 
Gregg  V,  Von  Phul,  1  WaU.  274;  HiU 
V.  Epley,  31  Pa.  334;  Maple  v,  Kus- 
sart,  63  Pa.  348;  Abrams  v.  Scale,  44 
Ala.  297;  Guthrie  v,  Quinn,  43  Ala. 
561;  Tobias  v,  Josiah  Morris  &  Co., 
126  Ala.  535;  Southern  Railway  Co.  v. 
Hood,  126  Ala.  312;  Ives  v.  North  Car 
naan,  33  Conn.  402;  Smith  t^.  Smith, 
30  Conn.  Ill;  Newell  v.  Nixon,  4 
Wall.  572;  Weber  ».  Weatherby,  34 
Md.  656;  Fletcher  v.  Holmes,  25  Ind. 
458;  Stagg  v,  Ins.  Co.,  10  Wail.  589; 
Booth  V.  Wiley,  102  111.  84;  Moffitt ». 


Adams,  60  la.  44;  Silloway  v,  Nep- 
tune Ins.  Co.,  12  Gray,  73;  Husted's 
Appeal,  34  Conn.  488;  Young  t>. 
Vough,  23  N.  J.  Eq.  325;  Munccy  v. 
Joest,  74  Ind.  409;  Roszell  v.  Roszeli, 
109  Md.  354;  Slocumb  o.  C,  B.  &  Q. 
R.  Co.,  57  la.  675;  Sayers  v.  CoUyer, 
28  Ch.  D.  103;  Dodge  v.  Lansing  Trao- 
tion  Co.,  152  Mich.  100;  Lydick  v. 
Gill,  68  Neb.  273;  Battery  Park  Bank 
V.  Bank,  138  N.  C.  467;  United  Shoe 
Co.  V,  Bresnahan  Co.,  197  Mass.  206. 

*See  Gill  v.  United  States,  160 
U.  S.  426;  and  pp.  430  et  seq,,  where 
the  principle  is  stated  by  Mr.  Jus- 
tice Brown  and  the  decisions  are  re- 
viewed. See,  also,  Tygert-Allen  Fer- 
tilizer Co.  V.  Tygert  Co.,  191  Pa.  33^ 
345,  a  case  of  acquiescence  in  the  use 
of  a  trade  name. 

'  See  Lawrence  &.  Luhr,  65  Pa.  241 ; 
Harrison  v.  McReynolds,  183  Mo. 
533;  Lake  Roland  Elev.  Ry.  Co.  v. 
Hibernian  Soc,  83  Md.  420;  Chafee 
V.  City  of  Aiken,  57  S.  C.  507. 

*  See  Proctor  ».  Bennis,  36  Ch.  D. 
740;  Coming  v,  Troy  Factory,  39 


CH.   IV.]  EQUITABLE  ESTOPPEL;  ELECnON.  485 

may  not,  for  example,  be  bomid  to  declare  that  which  is  a 
matter  of  record,  and  of  which  he  has  a  right  to  presume  the 
other  party  has  notice.^  Nor  will  he  be  estopped  by  silence 
when  he  has  had  no  opportunity  to  speak.  ^ 

286.  Conduct  which  works  an  estoppel  must  be  external 
to  the  contract. 
Estoppel  by  conduct  must  consist  in  something  which  is 
external  to  the  contract  or  transaction.  To  explain:  the 
obligor  in  a  bond  may  have  a  good  defence  to  any  action  on 
the  instrument  by  reason  of  its  having  been  obtained  by 
fraud  or  duress.  Such  obligor  might  be  estopped  from  set- 
ting up  such  a  defence  against  an  innocent  assignee,  if  the 
assignment  had  taken  place  upon  the  faith  of  his  assertion 
that  no  defence  existed.  That  would  be  an  estoppel,  and 
it  would  arise  out  of  something  external  to  the  contract. 
But  if  no  such  assertion  had  been  made,  and  the  assignee 
were  simply  to  argue  that  the  obligor  of  the  bond  was  es- 
topped by  the  recital  contained  in  the  bond  that  ''he  was 
justly  indebted"  from  showing  that  in  fact  he  was  not  justly 
indebted,  such  an  argument  would  be  unsound,  because,  in 
that  case,  the  estoppel  would  be  attempted  to  be  founded 
upon  something  in  the  contract  itself,  and  this  cannot  be 
done.  The  reason  of  this  distinction  is  simply  that  if  the 
very  words  of  a  contract  are  to  be  taken  as  a  representation 

Barb.  311;  40  N.  Y.  191;  Shaw  v.  tion  is  not  sufficient  notice  to  prevent 

Spencer,  100  Mass.  382;  Watson  v,  an  estoppel  where  the  conduct  which 

Knight,  44  Ala.  352;  Hopper  v.  Mo-  creates  the  estoppel  is  an  affirmative 

Whorter,  18  Ala.  229;  Taylor  v.  Ely,  act  or  word  as  distinguished  from 

25  Conn.  250;  Spencer  v.  Carr,  45  silence.      Morris    v.    Hemdon,    113 

N.  Y.  406;  Elliott  v,  Ins.  Co.,  66  Pa.  N.  Car.  236;  Anderson  v.  Phlegar, 

26;  Verrier  v.  Guillou,  97  Pa.  63;  93  Va.  415;  Two  Rivers  Mfg.  Co.  v. 

Counterman  v.  Dublin,  38  Ohio,  515;  Day,    102   Wis.   328;   Eastwood  v. 

Dow  V.  Bank,  87  Oh.  St.  181.  Standard    Mines    Co.,     11     Idaho, 

»Rice  V.  Dewey,  64  Barb.  455;  196. 

Bales  V.  Perry,  51  Mo.  449;  Sumner  *  Davidson  v,  Barclay,  63  Pa.  417; 

V.  Seaton,  47  N.  J.  Eq.  103;  Southern  Collier  v.   Miller,    137   N.   Y.   332; 

B.  &  L.  Assn.  V.  Page,  4  W.  Va.  302;  Priewe  v.  Wisconsin  State  Land  & 

Claricp.  Parsons,  69  N.H.  147;  Wiser  Imp.  Co.,  108  Wis.  637;  Yeager  v. 

V.  Lawler,   189  U.  S.  271.     But  it  WoodruflF,  17  Utah,  361;  Norton  v. 

must  be  remembered  that  registrar  Tufts,  19  Utah,  470. 
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of  facts,  which  estops  the  party  who  makes  the  obligation 
from  interposing  a  defence  inconsistent  with  that  representa- 
tion, then  all  contracts  must  be  deemed  valid  which  appear 
to  be  so  on  their  face,  and  neither  usury,  nor  duress,  nor 
fraud  could  any  longer  be  alleged  in  defence.^ 


286.  Representations  between  party  alleging  estoppel  and 
party  estopped. 

The  representation  which  works  an  estoppel  may  some- 
times take  place  in  a  transaction  effected  between  the  party 
alleging  the  estoppel  and  the  party  estopped.*  In  other 
words,  the  parties  to  the  transaction  and  the  parties  to  the 
estoppel  may  be  the  same.  Under  this  doctrine  fall  those 
cases  in  which  a  defence  to  a  contract,  which  might  other- 
wise have  been  taken,  has  been  waived  by  the  conduct  of 
the  party.  Thus,  a  common  instance  is  found  in  the  cases 
in  which  insurance  companies  have  been  held  incapable  of 
raising  objections  to  the  insufficiency  of  preliminary  proofs 
of  loss,  because  they  have  by  their  conduct  dispensed  with 
the  requirements  of  their  policies.' 

287.  Representations  between  party  alleging  estoppel  and 
third  party. 

On  the  other  hand,  the  representations  which  give  rise 
to  an  estoppel  may  occur  in  a  transaction  which  takes  place 
between  the  party  alleging  the  estoppel  and  some  third 
party ;  in  other  words,  the  parties  to  the  transaction  and  to 
the  estoppel  may  be  different.  This  embraces  by  far  the 
largest  class  of  estoppels  by  conduct,  and  is  a  species  of 


1  Wilkinson  v.  Searcy,  74  Ala.  243; 
Knapp  V.  Bailey,  79  Me.  195;  Bridger 
V,  Goldsmith,  143  N.  Y.  424. 

'Clark  V.  Sisson,  22  N.  Y.  312; 
Bigelow  on  Estoppel,  480  (1st  ed.); 
Falls  Lumber  Co.  v.  Watkins,  53  Or. 
212. 

*  Blake  v.  Exchange  Ins.  Co.,  12 
Gray,  265;  Hoxie  v.  Home  Ins.  Co., 
32  Conn.  21;  McCormick  v.  Ins.  Co., 
163  Pa.  184;  Roberts  v.  Northwest- 


em  Nat.  Ins.  Co.,  90  Wis.  210;  High- 
lands V.  Fire  Ins.  Co.,  177  Pa.  566 
(a  case  in  which  the  company  was 
estopped  from  denying  the  validity 
of  a  parol  assignment);  Kalmuts  u. 
Ins.  Co.,  186  Pa.  576;  Farmers'  Fire 
Ins.  Co.  V.  Baker,  94  Md.  545;  Bige- 
low on  Est.  662  (5th  ed.);  American 
Ins.  Co.  V.  Ha3mie,  91  Ark.  43;  Bak- 
haus  V,  Ins.  Co.,  112  Md.  676; 
Morgenstem  v.  Ins.  Co.,  89  Neb.  459. 
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estoppel  which  receives  its  greatest  encouragement  in  courts 
of  equity,  and,  therefore,  most  strictly  deserves  the  term  of 
equitable  estoppel.  Under  this  head  fall  the  case  of  Pickard 
V.  Sears,  ^  cited  above,  and  all  those  numerous  cases  in  which 
a  party  is  prevented  from  asserting  his  title  because,  by 
active  encouragement  or  equally  effective  silence,  he  has 
induced  third  parties  to  believe  that  no  such  title  exists, 
and  they  have  expended  money,  or  in  some  way  altered 
their  position  on  the  faith  of  such  supposed  non-existence.^ 

Thus,  it  has  been  often  held,  that,  where  the  owner  of 
real  estate  encouraged  another  to  erect  valuable  improve- 
ments upon  the  land,  he  was  precluded  from  subsequently 
asserting  his  title.'  So,  if  the  owner  of  an  estate  stands  by 
and  sees  another  expend  money  upon  an  adjoining  estate, 
the  latter  relying  upon  an  existing  right  of  easement  in  the 
other  estate,  without  which  such  expenditure  would  be  use- 
less, and  does  not  interpose  to  prevent  the  work,  he  will  not 
be  permitted  to  interrupt  the  enjoyment  of  such  easement.* 

Under  the  same  head  fall  those  cases  in  which  a  party  has 


1 6  Ad.  &  El.  469.  See  Thweatt  v. 
McCuUough,  84  Ala.  517;  Gruber  v. 
Baker,  20  Nev.  453;  Redmond  v. 
Excelsior  Saving  Fund,  194  Pa.  647; 
Bodkin  ».  Arnold,  45  W.  Va.  90. 

'  One  who  acts  in  reliance  upon  a 
representation  not  addressed  to  nor 
intended  for  him,  does  so  at  his 
own  risk,  and  cannot  make  it  the 
basis  of  an  estoppel.  Weidemann  v. 
Springfield  Co.,  78  Conn.  660. 

Positive  acts  on  the  part  of  the 
true  owner  of  land  which  induce  an 
innocent  party  to  deal  with  it  as  if 
the  title  were  in  another,  will  estop 
him  from  setting  up  title  in  himself, 
even  though  he  was  ignorant  of  his 
title  and  no  fraud  was  actually  in- 
tended. Chambers  v.  Bookman,  67 
S.  C.  432. 

'Leeds  v.  Amherst,  2  PhiL  117; 
Lewis  V.  Baker,  162  Pa.  510;  FaviU  v, 
Roberts,  50  N.  Y.  222;  Wendell  v. 


Van  Rensselaer,  1  Johns.  Ch.  354; 
Storrs  V.  Barker,  6  Johns.  Ch.  166  (c/. 
with  this  case  Lammot  v.  Bowiy,  6  H. 
&  J.  500) ;  Truesdail  v.  Ward,  24  Mich. 
134;  Schafer  v.  Wilson,  113  Iowa,  475; 
Smith  V.  McNeal,  68  Pa.  164;  Browne 
V.  Trustees  Baltimore  Church,  37  Md. 
108, 124;  Walker  v.  Flint,  3  McCrary, 
507;  Peery  v.  Hall,  75  Mo.  503; 
Reichert  v.  Railway,  51  Ark.  491. 
But  sec  St.  Louis  S.  &  R.  Co.  v. 
Green,  4  McCrary,  232,  where  the 
estoppel  was  limited  to  the  improve- 
ments; also  Kelly  v.  Wagner,  61 
Miss.  298;  Two  Rivers  Mfg.  Co.  v. 
Day,  102  Wis.  328;  Mallory  v,  Kess- 
ler,  18  Utah,  11;  Hagan  v.  Ellis,  39 
Fla.  463;  Latimer  v.  Marchbanks,  57 
S.  C.  267;  Loughran  v.  Gorman,  256 
111.  46;  Sanfoid  ».  Kern,  223  Mo.  616. 
*  Brooks  V.  Curtis,  4  Lans.  (N.  Y.) 
283;  Green  v.  Smith,  57  Vt.  268; 
Washburn  on  Easements,  62,  63. 
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been  held  to  be  precluded  from  denying  that  he  occupied  a 
certain  position  by  reason  of  his  having  permitted  himself 
to  be  held  out  to  others  as  having  occupied  it.  As,  for  in- 
stance, a  man  who  allows  his  name  to  appear  as  a  share- 
holder, to  induce  others  to  take  stock,  is  estopped  from  deny- 
ing that  he  is  such.  It  would  be  a  fraud  upon  those  who  are 
induced  to  part  with  their  money  by  this  holding  out,  if  he 
were  afterwards  allowed  to  falsify  it.^ 

Instances  of  a  like  character  might  be  multiplied.  A  man 
who  holds  himself  out  as  a  partner,  is  estopped,  as  against 
those  who  have  dealt  on  the  faith  of  such  holding  out,  from 
denying  the  partnership;  a  man  who  permits  another  to 
place  his  name  upon  a  chattel,  and  thus  appear  to  the  world 
to  bethe  owner  thereof,  cannot  assert  his  title  as  against  one 
who  buys  upon  the  faith  of  such  apparent  ownership ;  a  cor- 
poration which,  by  its  certificates,  represents  its  shares  to  be 
full  paid,  is  estopped,  as  against  a  party  who  has  acted  on 
the  faith  of  the  statement,  from  denying  that  the  shares  are 
paid  in  full ;  if  the  owner  of  property  transfers  to  another  the 
indicia  of  ownership  and  of  the  right  of  disposition  and  ac- 
knowledges that  the  transferee  has  paid  him  a  consideration, 
he  is  estopped  from  asserting  his  title  as  against  a  person 
to  whom  such  third  party  has  disposed  of  the  property  and 
who  took  it  in  good  faith ;  and,  in  fine,  where  actions  or  words 
lead  others  to  believe  in  the  existence  of  certain  facts,  the 
party  inducing  such  belief  will  not  be  permitted  to  allege  the 
contrary  of  the  facts  for  which  he  has  vouched.^ 

288.  Representations  need  not  be  known  to  be  false  by 

party  making  them. 

When  it  is  claimed  that  an  estoppel  consists  in  or  arises 

from  silence,  such  a  claim  cannot  be  successfully  maintained 

unless  the  silence  has  amounted  to  wilful  concealment,  or 

1  Bridger's  Case,  L.  R.  9  Eq.  74;  Rimmer  v,  Webster,  [1902]  2  Ch.  170; 

MitchelFs  Case,  L.  R.  9  Eq.  363;  Lawrence  County  Bank  ».  Arndt,  69 

Towne  v.  Sparks,  23  Neb.  142.  Ark.  406;  Ludington  v.  Patton  et  al,, 

'Bissel  V,  Warde,   129  Mo.  439;  111  Wis.  208;  Hurlburt  o.  Arthur,  140 

O'Connor   i;.   Clark,    170   Pa.   318;  Cal.  103;  Home  Bank  ».  Stewart,  78 

Parbuiy's  Case,  [18961  1  Ch.  100;  Neb.  624. 
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unless  acquiescence  has  been  with  a  full  knowledge  of  one's 
rights.  ^  Where  one  silently  acquiesces  in  the  assertion  of  an 
adverse  right  imder  a  mistaken  impression  as  to  his  own,  he 
will  not  be  estopped.  Thus,  where  the  owner  of  land  has 
allowed  the  owner  of  adjoining  lots  to  build  over  the  bound- 
ary line  imder  a  mistaken  impression  in  regard  to  the  extent 
bf  his  own  property,  such  acquiescence  in  adverse  user, 
short  of  the  time  required  by  the  Statute  of  Limitations, 
will  not  deprive  the  party  of  his  rights,  because  he  is  under 
no  obligation  to  assert  a  title  of  the  existence  of  which  he 
is  ignorant.*  If,  however,  the  acquiescence  is  marked  by 
gross  negligence,  the  conduct  of  the  party  who  thus  unin- 
tentionally, but  negligently,  misleads  another,  may  pre- 
clude him.' 

Where,  however,  the  estoppel  springs  not  from  silence  but 
from  positive  assertion,  the  rule  is  different,  and  one  may  be 
estopped  by  his  statements,  no  matter  how  innocently  made, 
if  they  have  been  acted  upon  by  another,  and  if  it  would  be 
unjust  to  that  other  to  deprive  him  of  rights  which  he  has 
thus  acquired.  In  such  cases  the  principle  is  that  where 
there  are  two  innocent  persons,  he  whose  mistake,  or  over- 
sight, or  carelessness  (even  though  not  wilful)  has  caused 
the  loss,  must  suffer.  In  the  Pennsylvania  case  of  Buchanan 
V.  Moore  ^  the  point  was  whether  a  defendant  in  an  execu- 
tion was  estopped  from  subsequently  claiming  title  to  land 
which,  in  point  of  fact,  had  not  been  included  in  the  levy, 


'  Scrutchfield  v.  Sauter,  119  Mo. 
615. 

*  Liverpool  Wharf  ».  Prescott,  7 
Allen,  494,  4  Allen,  22;  Thayer  v. 
Bacon,  3  Allen,  163;  Brewer  v.  Boston 
&  W.  R.  Co.,  6  Me.  478;  Proctor  v, 
Putman  Machine  Co.,  137  Mass.  159; 
Ra3mor  v.  Timerson,  51  Barb.  517; 
Laverty  ».  Moore,  33  N.  Y.  658;  Reed 
9.  McCourt,  41  N.  Y.  435;  Rutherford 
t.  Tracy,  48  Mo.  325;  Kincaid  v. 
Dormey,  61  Mo.  552;  Chase's  Appeal, 
57  Conn.  236;  Schraedcr  Mining  Co. 
II.  Packer,  129  U.  S.  688;  York  Park 


Building  Ass'n  v.  Barnes,  39  Neb. 
834;  Bell  v.  Marsh,  [1903]  1  Ch.  528. 

» Ante  J  §  284,  and  cases  cited. 

n3  S.  &  R.  306.  See  Kinney  v. 
Service,  101  Mich.  185;  Kahn  v. 
Peter,  104  Ala.  523;  State  v.  Branch, 
134  Mo.  592;  Cornell  University  v. 
Parkinson,  59  Kan.  365;  Nickerson 
V.  Massachusetts  Title  Ins.  Co.,  178 
Mass.  308;  Lump  Co.  &.  Mantz,  120 
Md.  184;  Bush  Co.  v.  Conely,  61 
Fla.  131;  Hilton  v.  Sloan,  37  Utah, 
359. 
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by  his  statements,  at  the  sale,  that  it  was  so  included.  It 
was  held  that  he  was  estopped;  and  although,  of  course,  no 
legal  title  passed  by  the  sheriff's  deed,  the  purchaser  ac- 
quired a  good  equitable  title  by  virtue  of  the  estoppel.  The 
court,  in  deciding  this  case,  said  that  the  declarations  would 
estop  the  party  making  them  "whether  such  declarations 
proceeded  from  design  or  a  misapprehension  of  the  fact  J'  The 
same  rule  has  been  recognized  by  the  English  Court  of  Ap- 
peal. Early  in  the  last  century  Sir  William  Grant,  Master 
of  the  Rolls,  had  decided  that  where  a  trustee  had  informed 
one  who  was  about  to  make  a  loan  to  the  cestui  que  trusty 
on  the  credit  of  the  trust  estate,  that  the  estate  was  unen- 
cumbered, the  trustee  was  estopped  from  afterward  denying 
this  statement ;  *  and,  in  commenting  on  this  decision.  Lord 
Justice  Lindley,  in  the  case  of  Low  v.  Bouverie,^  said:  "The 
trustee,  even  if  he  acted  honestly y  which  is,  perhaps,  question- 
able, was  clearly  estopped  from  denying  that  the  share  was 
unencumbered."  In  Low  v.  Bouverie  the  point  upon  which 
the  decision  ultimately  turned  was  whether  the  plaintiff  had, 
in  fact,  relied  upon  the  representations  made  in  the  letters 
written  by  the  trustee,  upon  the  subject  of  encumbrances 
against  the  trust  estate,  in  answer  to  the  plaintiff's  inquiries, 
and  it  was  held  that  he  had  not.  Under  the  well-settled 
rule,  therefore,  that  an  estoppel  to  be  effective  must  have 
been  relied  upon,  the  plaintiff  failed;  but  the  case  is  im- 
portant in  regard  to  the  doctrine  now  under  consideration, 
from  the  examination  which  that  doctrine  received.' 

289.  Must  operate  to  deceive  the  party  to  whom  they  are 
made. 

The  party  setting  up  the  estoppel  must  actually  be  de- 


*  Burrowes  v.  Lock,  10  Ves.  Jr.  470. 

>  [1891]  3  Gh.  101 ;  a  case  similar 
in  its  main  features  to  Burrowes  v. 
Lock. 

»  Low  V.  Bouverie,  [1891]  3  Ch.  101. 
See  the  language  of  the  court  in 
Beaupland  v,  McKeen,  28  Pa.  131; 
and  in  Logan  t;.  Gardner,  136  Pa.  600. 


See,  also,  Miller's  Appeal,  84  Pa.  395; 
Putnam  v.  Tyler,  117  Pa.  586;  Lam- 
mon  t'.  Hartsook,  80  Mo.  13;  Robbins 
v.  Moore,  129  111.  30;  Manufac.  Nat. 
Bank  v.  Swift,  70  Md.  515;  Schultz  v. 
McLean,  93  Gal.  329;  Wetmore  v. 
Royal,  55  Minn.  162;  Story's  Eq. 
§  1537. 
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ceived  by  the  conduct  of  the  other  party.  ^  If  he  acts  with 
a  full  knowledge  of  the  rights  and  title  of  the  other  party, 
he  cannot  complain  if  that  title  is  subsequently  asserted. 
There  can  be  no  fraud  when  all  the  parties  interested  are 
equally  informed  of  all  the  facts  and  mutually  assent  to 
them.* 

This  rule,  moreover,  has  been  applied  where  the  knowledge 
is  that  of  an  agent,  and  although  the  principal  may  be  igno- 
rant of  the  facts.^ 

Where  the  facts  are  known  to  both  parties,  the  state- 
ment of  an  opinion  upon  a  question  of  law  will  not  work  an 
estoppel.* 

And  the  same  rule  applies  where  both  parties  have  equal 
means  of  ascertaining  the  facts.* 

290.  Intention  that  conduct  should  be  acted  on  must  exist. 

The  party  against  whom  an  estoppel  is  alleged  must  in- 
tend that  his  conduct  should  be  acted  upon,  although  he 
may  not  have  intended  to  deceive.® 

If  there  is  no  intention  that  the  conduct  should  be  an  in- 


» Tennessee  R.  R.  Co.  v.  Perry,  10 
Ala.  App.  371;  Richards  v.  Ontai,  19 
Hawaii,  451;  Egyptian  Co.  v.  Gas 
Co.,  183  111.  App.  447;  Roberts  v. 
Martin,  158  Ky.  124;  Pouder  v,  Col- 
vin,  170  Mo.  App.  55;  Zwietusch  v. 
Luehring,  156  Wis.  96. 

*  Rapalee  v,  Stewart,  27  N.  Y.  310; 
Bales  V,  Perry,  51  Mo.  449;  Hepburn 
V,  McDowell,  17  S.  &  R.  383;  Richards 
V.  Raikoad  Co.,  137  Pa.  531;  Wallis 
V.  Truesdell,  6  Pick.  455;  Whitney  v. 
HoUnes,  15  Mass.  152;  Welland  v. 
Hathaway,  8  Wend.  480-2;  Lewis  v. 
Fold,  67  Ala.  143;  Stanton  v.  Mfg. 
Co.,  90  Mich.  12;  Estisv.  Jackson,  111 
N.  C.  145;  Western  Land  Association 
V.  Banks,  80  Minn.  317;  Schwab  v. 
Edge,  214  Pa.  602;  Soden  v,  Claney, 
185  III.  App.  596;  City  v,  Hursh,  30 
S.  D.  450;  Stonecipher  v,  Kear,  131 
Ga.  688;  Logan  v.  Davis,  147  Iowa, 


441;  New  Domain  Co.  v.  Oil  Co., 
134  Ky.  792. 
»  Davis  V.  Knealc,  97  Mich.  72. 

*  Sturm  ».  Boker,  150  U.  S.  312. 

*  Debenture  Co.  v,  Hopkins,  63 
Kan.  678. 

*  Freeman  r.  Cooke,  2  Exch.  653; 
In  re  Bahia  &  San  Francisco  Ry.,  L. 
R.  3  Q.  B.  584;  Easton  v.  London, 
etc..  Bank,  34  Ch.  D.  95;  Wheeler  v. 
Campbell,  68  Vt.  98;  Beals  v.  Cone, 
27  Colo.  473.  But  see  Griffeth  v. 
Brown,  76  Cal.  260.  As  to  what  is 
meant  by  intention  that  conduct 
shall  be  acted  upon  in  estoppel,  see 
Tiffany  v.  Anderson,  55  la.  405; 
Ford  V,  Fellows.  34  Mo.  App.  630; 
Le  Roy  v.  Steamboat  Co.,  165  N.  C. 
109;  Bliss  V.  Waterburg,  33  S.  D.  214; 
Mullins  t;.  Shrewsbury,  60  W.  Va. 
694. 
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ducement  to  the  action  of  others,  there  can  be  no  estoppel 
by  such  conduct.^  On  the  other  hand,  if  there  is  an  mten- 
tion  that  the  representation  shall  be  relied  upon  by  the 
other  party,  there  will  be  an  estoppel,  although  the  repre- 
sentation may  have  been  innocently  made,  and  without  an 
intention  to  deceive.* 

The  only  exceptions  to  the  rule  as  above  stated  appear  to 
be  the  cases  of  Cornish  v.  Abington,'  and  Manufacturers' 
Bank  v.  Hazard,^  in  which  it  was  held  that  parties  were  es- 
topped who  had  no  intention  whatever  that  their  action 
should  be  relied  upon  by  others.  But  these  cases  seem  ref- 
erable to  the  ground  of  negligence. 

291.  Estoppel  must  be  actually  produced  by  the  conduct 

It  is  essential  to  an  estoppel  that  it  should  be  acted  upon; 
that  is  to  say,  the  conduct  which  is  alleged  to  have  produced 
an  estoppel  must  actually  have  been  the  inducing  cause  for 
the  action  of  the  party  who  seeks  to  set  it  up.^  This  may  be 
illustrated  by  cases  of  dedication.  If  a  man  dedicates  real  es- 
tate to  public  use,  it  is  with  the  understanding  that  such  dedi- 
cation shall  be  accepted  and  acted  upon  by  the  public.  If 
the  public  fail  to  act  upon  the  dedication,  there  can  be  no 
estoppel;  for  if  no  such  action  has  taken  place,  it  will  be 


^  Holdane  v.  Gold  Spring,  21  N.  Y. 
474;  Mayenborg  ».  Haynes,  50  N.  Y. 
675;  N.  Y.  Rubber  Co.  v.  Rothery, 
107  N.  Y.  310;  Kuhl  ».  Mayor  of 
Jersey  City,  23  N.  J.  Eq.  84;  Wheeler 
V,  Campbell,  68  Vt.  98;  Soott  v. 
Moore,  98  Va.  668;  Atkinson  v.  Plum, 
50  W.  Va.  104;  Porter  v.  Hardy,  10 
N.  Dak.  551;  Kirohman  v.  Standard 
Coal  Co.,  112  la.  668;  Laing  v.  Evans, 
64  Neb.  454. 

*  In  re  Bahia  &  San  Francisco  Ry., 
L.  R.  3  Q.  B.  584;  MUls  v.  Fox,  37 
Ch.  D.  153;  Continental  Nat.  Bank  v. 
Nat.  Bank  of  the  Comm.,  50  N.  Y. 
575;  Gilbert  i;.  Gioff,  28  Hun,  50; 
Kirk  tf.  Hartman,  63  Pa.  106;  Bid- 
well  V.  Pittsburgh,  85  Pa.  417. 

'4  Hurl.  &  N.  549.     See,  also, 


Tobias  v,  Josiah  Morris  k  Co.,  126 
Ala.  535;  Mercantile  Co-operative 
Bank  v.  Brown,  96  Va.  614;  Smith  v. 
Boyd,  162  Mo.  146. 

« 30  N.  Y.  226;  Horn  ».  Cole,  51 
N.  H.  287;  Big.  on  Est.  687  el  aeq  (6th 
ed.);  Marine  Iron  Works  v.  Wiess, 
148  Fed.  145. 

*  State  V,  Laies,  52  Mo.  396;  Van 
Deusen  v.  Sweet,  51  N.  Y.  378;  N.  Y. 
Rubber  Co.  v.  Rothery,  107  N.  Y.  310; 
O'Mulcahy  ».  HoUy,  28  Minn.  31; 
Monks  V,  Belden,  80  Mo.  639;  Sen- 
singer  v.  Boyer,  153  Pa.  628;  Ander- 
son V.  Walker,  93  Tex.  119;  Nat. 
Bank  t>.  Biclharz,  94  Tex.  493;  Repass 
V.  Richmond,  99  Va.  508;  Smith  v. 
Brown,  4  Ariz.  358;  Parkey  v.  Ram- 
sey, lllTenn.302. 
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considered  that  the  offer  of  dedication  has  not  been  accepted^ 
and  that;  therefore^  no  estoppel  has  ensued.^  On  the  other 
hand,  if  the  dedication  has  been  acted  upon,  this  will  be 
deemed  an  acceptance  of  the  offer  to  dedicate,  and  the  change 
in  the  position  of  the  parties  thus  gives  a  contractual  char- 
acter to  the  admission  which  it  would  not  otherwise  possess.^ 
Many  other  instances,  also,  may  be  found  in  the  books 
which  are  illustrative  of  the  same  principle,  viz.,  that  an 
estoppel  must  be  acted  upon,  or,  in  other  words,  that  the 
party  setting  up  the  estoppel  must  have  sustained  actual 
damage.' 

292.  Estoppel  is  limited  to  the  representations  made. 

It  is  important  to  consider  to  what  extent,  against  whom, 
and  in  whose  favor  an  estoppel  may  operate. 

It  is  a  sound  and  just  rule  that  the  estoppel  will  be  limited 
to  the  representation  made.  Thus,  where  a  sheriff  had  a 
writ  against  A.,  but  took  B.  into  custody  upon  the  false 
representation  by  B.  that  she  was  the  party  named  in  the 
writ,  but  detained  her  in  custody  after  notice  that  she  was 
not  the  party  intended,  it  was  held  that,  although  B.  might 
be  estopped  from  recovering  damages  for  a  false  arrest,  she 
would  not  be  estopped  from  an  action  for  the  subsequent 
detention.  The  estoppel  could  not  operate  to  justify  the 
detention,  for  after  notice  that  B.  was  not  the  real  party  the 
sheriff  was  no  longer  deceived  by  the  representation.* 


1  Baker  o.  Johnston,  21  Mich.  319; 
Hague  0.  West  Hoboken,  23  N.  J.  Eq. 
354. 

<  Wharton  on  Evidence,  §  1152. 

*  Howard  o.  Hudson,  2  El.  &  B.  1; 
Stimson  v,  Farnham,  L.  R.  7  Q.  B. 
175;  Hill  V.  Epley,  31  Pa.  334;  Patter- 
son  V,  Lytle,  11  Pa.  53;  Musser  v, 
Oliver,  21  Pa.  362;  Troxell  v.  Lehigh 
Crane  Iron  Co.,  40  Pa.  315;  Ay  res  fi. 
Wattson,  57  Pa.  360;  Raiboad  Co. 
V.  Dubois,  12  Wall.  47.  See,  also. 
Barker  v.  Binninger,  14  N.  Y.  270; 
MaUoney  v.  Horan,  40 N.  Y.  HI;  Riv- 
aid  V.  Gardiner,  39  111.  125;  Schmalts 


V.  Avery,  16  Q.  B.  655;  Helme  v. 
Philadelphia  Life  Ins.  Co.,  61  Pa. 
107;  lingonner  v.  Ambler,  44  Neb. 
316;  Mason  v.  City  of  Chicago,  163 
111.  351;  State  Savings  Bank  v. 
Montgomery,  126  Mich.  327;  Murray 
t;.  Rugg,  116  Mich.  519;  Wharton's 
Evidence,  §§1150,  1155;  Citizens' 
Bank  v,  Burrus,  178  Mo.  716;  Jett  v. 
Crittenden,  89  Ark.  349;  First  Nat. 
Bank  v,  Duncan,  80  Kan.  196;  Butler 
V.  Foresters,  53  Wash.  118. 

*  Dunston  v.  Paterson,  2  C.  B. 
(n.  8.)  495;  TUton  v.  Nelson,  27 
Barb.  595;  Murray  v.  Jones,  50  Ga. 
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An  estoppel  must  be  mutual.  One  who  is  not  boimd  by  it 
cannot  take  advantage  of  it.^ 

293.  Estoppels  in  the  cases  of  married  women  and  infants. 

It  is  sometimes  difficult  to  determine  whether  estoppel  by 
conduct  will  operate  against  married  women  and  infants; 
and  the  cases  on  this  subject  are  to  a  certain  extent  conflict- 
ing.' The  true  rule  seems  to  be  this:  The  contract  of  a  per- 
son under  disability  cannot  be  made  good  by  estoppel.  Thus, 
if  a  married  woman  entered  into  an  agreement  (which,  being 
made  by  a  married  woman,  is  void)  for  the  sale  of  real  estate, 
the  circimistance  that  the  purchaser  went  into  possession 
under  the  contract,  and  made  valuable  improvements  with 
the  consent  and  encouragement  of  the  feme,  would  not  op- 
erate to  estop  the  latter,  because,  as  no  remedy  could  possibly 
be  had  upon  the  void  contract,  it  would  be  against  the  policy 
of  the  law  to  allow  the  same  result  to  be  reached  through 
the  indirect  medium  of  an  estoppel.'  Nor  would  the  case  of 
the  purchaser  be  made  any  better  if  the  won:ian  had  repre- 
sented herself  to  be  sole. 

Such  a  representation  could  amoimt  to  no  more  than  a 
covenant  that  she  was  %ole,  and  her  coverture  would  render 
such  a  covenant,  as  well  as  all  others,  void.* 


109:  Bigdow  on  Estoppel,  645  (6th 

ed.). 

1 C.  &  A.  R.  R.  0.  Keegan,  152  Ul. 
413;  Spinney  t^.  Downing,  108  Gal^ 
666.  See,  aJso,  Geiler  v.  Littlefield, 
148  N.  Y.  603. 

'  Btgelow  on  Estoppel,  620  ei  acq. 
(6th  ed.). 

•Drury  v.  Foster,  2  Wall.  24; 
Lowell  V,  Daniels,  2  Gray,  161;  Bemis 
i;.  Gall,  10  Allen,  512;  Merriam  v, 
Boston  R.  Go.,  117  Mass.  241;  Nat. 
Granite  Bank  v.  Tyndale,  176  Mass. 
547;  Glidden  v,  Strupler,  52  Pa.  400; 
Rumfelt  t'.  Glemens,  46  Pa.  455;  Keen 
V.  Goleman,  39  Pa.  299;  Keen  v.  Hart- 
man,  48  Pa.  497;  Williams  v.  Baker, 
71  Pa.  476;  Innis  v.  Templeton,  95 


Pa.  262;  Davison's  Appeal,  95  Pa. 394; 
Grim's  Appeal,  105  Pa.  385;  Stivers 
V,  Tucker,  126  Pa.  74;  Morrison  v, 
Wilson,  13  Gal.  494;  Rangelcy  v. 
Spring,  21  Me.  130;  Goncord  Bank  v. 
Bellis,  10  Gush.  276;  Miles  v.  Linger- 
man,  24  Ind.  385;  Kane  Go.  v.  Her- 
rington,  50  111.  232;  Schnell  v.  Ghi- 
cago,  38  111.  382;  Davidson  v.  Young, 
38  111.  146;  McLauren  v.  Wilson,  16 
S.  G.  402;  Dobbin  v.Gordiner,  41  Minn. 
165;  Daniel  v.  Mason,  90  Tex.  240; 
Smith  0.  Ingram,  132  N.  G.  959; 
Syck  ».  Hellier,  140  Ky.  388;  Taylor 
V,  Swafford,  122  Tenn.  303. 

*  Liverpool  Ass'n  v.  Fairhurst,  9 
Ex.  422;  Buchanan  v,  Hubbard,  96 
Ind.  1. 


CH.   IV.]  EQXHTABLE  SSTOPPEL;   ELECTION. 


495 


But  while  an  estoppel  could  not  have  the  effect  of  rendering 
a  married  woman's  contract  valid,  it  might,  nevertheless, 
in  the  absence  of  any  agreement,  operate  to  prevent  her 
from  asserting  a  right.  Thus,  if  a  married  woman  were  to 
encourage  A.  to  buy  property  of  B.,  knowing  that  the  title 
was  not  in  B.,  but  in  herself,  she  would  be  estopped  from 
subsequently  asserting  her  title  against  A.,  for  in  this  case 
there  would  be  no  attempt  to  enforce  a  contract  of  the  mar- 
ried woman,  either  directly  or  indirectly,  and,  therefore, 
there  would  be  no  reason  for  not  applying  the  ordinary 
doctrine  of  estoppel.^  And  so,  also,  it  has  been  held  that 
where  a  married  woman  allows  stock,  bought  with  her  money, 
to  stand  in  her  husband's  name  in  order  to  give  him  a  credit, 
she  would  be  estopped  from  asserting  her  ownership  as 
against  his  creditors.' 

Still  more  does  the  same  rule  apply  to  the  conduct  of  an  in- 
fant whereby  he  permits  or  encourages  a  purchaser  to  buy  an 
estate  of  another.  Under  such  circumstances,  the  infant 
will  be  equitably  estopped  from  asserting  his  right  to  the 
estate.'  After  coming  of  age,  an  infant  may  affirm  his  deed 
by  much  less  formal  acts  than  would  be  sufficient  to  avoid 
it;  and  clearly  by  any  act  which  amoimts  to  an  estoppel.^ 


^Connolly  t;.  Branstler,  3  Bush, 
702;  Drake  v.  Glover,  30  Ala.  382; 
McGullough  V,  Wilson,  21  Pa.  436; 
Couch  V.  Sutton,  1  Gr.  Gas.  114; 
Brinkerhoff  o.  Brinkerhoff,  23  N.  J. 
Eq.  477,  483;  Carpenter  v.  Carpenter, 
25  N.  J.  Eq.  194;  Stout  v,  Allison,  15 
Brad.  222;  Hendershott  v.  Henry,  63 
la.  744.  See  Bennett  v.  Strait,  63  la. 
620;  Jackson  v.  Torrence,  83  Cal.  521; 
Gray  w.  Crockett,  35  Kan.  66;  Gal- 
braith  v.  Lunsford,  87  Tenn.  89; 
Government  Building  Institution  v, 
Denny,  154  Ind.  261;  Magel  v.  Milr 
ligan,  150  Ind.  582,  and  Johnson  v. 
Mutual  life  Ins.  Co.,  113  Ky.  871; 
Riobo  ».  Hontiveros,  21  Philippine, 
31;  Roberson  v.  Goldsmith,  130  La. 
255. 

*Hamlen'B  Admr.  v.  Bennett,  52 


N.  J.  Eq.  70;  Mertens  v.  Scfalemme, 
68  N.  J.  Eq.  544;  Cowling  v.  Hill,  69 
Aric.  350;  Locklin  v.  Davis,  71  Vt. 
321;  Galvin  v.  Britton,  151  Ind.  1. 

'  Overton  v.  Banister,  3  Hare,  503; 
Thompson  v.  Simpson,  2  Jon.  &  L. 
110;  Stikeman  v.  Dawson,  1  De  G.  & 
S.  90;  Esron  v,  Nicholas,  1  De  G.  & 
S.  118;  Wright  ».  Snowe,  2  De  G. 
&  S.  321;  Unity  Ass'n  t;.  King,  3  De 
G.  &  J.  64;  Nelson  v.  Stocker,  4  De 
G.  &  J.  458;  Hall  v.  Timmons,  2  Rich. 
Eq.  120;  Whittington  ».  Wright,  9 
Ga.  23;  Gihon's  Estate,  15  Phila.  582; 
Bigelow  on  Estoppel,  628  el  seq.  (6th 
ed.);  Ostrander  t;.  Quin,  84  Miss.  230; 
County  Board  v.  Hensley,  147  Ky. 
441. 

« Logan  t;.  Gardner,  136  Pa.  599, 
and  cases  cited  in   the  opinion;  La 
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But;  on  the  other  hand,  where  the  attempt  is  made  to  en- 
force a  contract  of  a  minor  through  the  agency  of  estoppel, 
such  an  attempt  will  fail,  just  as  in  the  case  of  contracts  of 
femes  covert.^ 

An  estoppel  in  pais  does  not  operate  in  favor  of  everybody. 
It  operates  only  in  favor  of  a  person  for  whom  it  was  in- 
tended,^ and  who  has  been  misled  to  his  injury;  and  he  only 
can  set  it  up.' 

294.  Estoppels  bind  parties  and  privies. 

An  estoppel  binds  not  only  parties  but  privies. 

Privies  are  of  three  kinds — of  blood,  of  law,  and  in  es- 
tate/ The  application  of  the  doctrine  that  estoppels  bind 
privies  is  more  striking  in  the  case  of  estoppels  by  record 
and  by  deed ;  but  it  may  be  said  that  the  same  general  rules 
apply  to  estoppels  by  conduct,  and  that  persons  may  be 
precluded  from  asserting  rights  by  the  speech,  the  silence,  or 
the  action  of  those  as  to  whom  they  may  have  '' mutual  or 
successive  relationship  to  the  same  rights  of  property."  ^ 
But  a  privy  in  estate  may  be  relieved  from  the  effect  of  an 
estoppel,  if  he  fills  the  position  of  a  bona  fide  purchaser  for 
value  without  notice  of  the  right  or  title  of  the  party  in 
whose  favor  the  estoppel  is  asserted.^ 

It  has  also  been  justly  observed  in  a  case  in  New  York, 
that  "estoppels  operate  not  only  in  favor  of  the  party  misled 


Cotts  V.  Quertennons,  S4  Ark.  610; 
Putnal  V.  Walker,  61  Fla.  720. 

'  Wieland  t;.  Kobick,  110  lU.  16. 
Sec  Burk  v.  Adams,  80  Mo.  504.  It 
has  been  held  that,  in  some  cases, 
equity  will  refuse  its  aid  to  cancel  the 
deed.  Ryan  v.  Growney,  125  Mo. 
474;  Sharp  Co. ».  Harris,  2  Tenn.  Civ. 
App.  560;  Grauman  v,  Krienitz,  142 
Wis.  556;  Spencer  v.  Collins,  156 
Cal.  298;  R.  LesHe  Co.  v.  SheiU,  [1914] 
3  K.  B.  607. 

*  Irish-Am.  Bank  t;.  Ludlum,  49 
Minn.  344;  National  Cash  Register 
Co.  V.  Shurbcr,  41  Pa.  Sup.  192. 


*Eetchum  v.  Duncan,  96  U.  8. 
696. 

^Duchess  of  Kingston's  Case,  2 
Sm.  Lead.  Cas.  658,  and  notes. 

*Bigelow  on  Estop.  377  el  aeq.; 
Wood  t».  Seely,  32  N.  Y.  105;  Union 
Dime  Savings  Ins.  v.  Wilmot,  94  N.  Y. 
221;  Parker  v.  Crittenden,  37  Conn. 
148;  Graves  ti.  Rogers,  59  N.  H.  452; 
Equitable  Loan  Co.  &.  Lewman,  124 
Ga.  190;  Crisler  v,  Whadley,  102  Min. 
755;  Smith  v.  HiU,  17  N.  M.  415; 
People  V,  Cummins,  153  N.  Y.  App. 
Div.  93. 

•  Rutz  V.  Kehn,  143  IlL  558. 
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to  his  prejudice  by  the  statement,  but  also  in  favor  of  his 
privies  in  blood  or  estate."* 

An  estoppel  cannot  operate  if  the  conduct  of  the  party 
against  whom  an  estoppel  is  alleged  has  been  brought  about 
by  fraud.* 

An  equity  akin  to  estoppel  may  be  illustrated  by  the  case 
of  the  Agra  and  Mastennan's  Bank.  There  certain  parties 
were  authorized  by  a  letter  of  credit  to  draw  upon  the  bank, 
and  they  who  negotiated  the  bill  were  requested  to  "endorse 
particulars  upon  the  back  thereof."  Certain  bills  were 
thereupon  negotiated,  and  the  holders  on  proving  against 
the  estate  of  the  bank,  were  met  by  a  defence  of  a  set-off 
claimed  against  the  parties  to  whom  the  letter  of  credit  had 
been  issued.  But  it  was  held  that  the  bank,  by  the  t^rms 
of  the  letter  of  credit,  had  in  effect  invited  parties  to  nego- 
tiate bills  on  the  faith  of  that  letter;  and  that  it  was  not  in 
accordance  with  the  doctrine  of  courts  of  equity  to  allow 
the  bank,  under  such  circumstances,  to  say  that  because 
there  was  a  debt  due  to  it  from  the  persons  to  whom  it  had 
given  the  letter,  therefore  it  would  not  pay  the  bills.' 

The  doctrine  of  estoppel  is  frequently  called  into  operar 
tion  when  a  party  is  compelled  to  make  an  election  between 
two  inconsistent  benefits,  or  between  the  assertion  of  two 
rights  which  ought  not  to  be  insisted  on  simultaneously. 

Under  such  circumstances,  the  party  having  once  elected 
is  estopped  from  asserting  the  right  which  he  has  chosen  to 
abandon.^ 

296.  Election;  definition  and  example. 

An  election,  in  equity,  is  a  choice  which  a  party  is  com- 
pelled to  make  between  the  acceptance  of  a  benefit  under  a 
written  instrument,  and  the  retention  of  some  property  al- 

*  Meeder  v.  Provident  S.  L.  Aasur.  ^In  re  Agra  and  Masterman's 
Soc.,  171  N.  Y.  436.  Bank,  L.  R.  2  Ch.  App.  391.    See  for 


« WUcsox  11.  HoweU,  44  N.  Y.  398 
Mallalieu  v.  Hodgson,  16  Q.  B.  689 
McCaskiU  v.  Sav.  Bank,  60  Conn.  300 
Brown  V.  Davis,  23  U.  S.  App.  579 
Bank  v,  Fletcher,  68  Vt.  81.  Estop.  732. 
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a  somewhat  similar  case,  Johannessen 
t;.  Monroe,  158  N.  Y.  641. 

*  Mills  V.  Hoffman,  92  N.  Y.  181; 
Drake  v.  Wild,  70  Vt.  52;  Bigelow  on 
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devisee  of  the  real  estate  would  take  no  good  title  from  the 
testator  because  of  the  informality  in  the  execution  of  the 
wiU,  but  the  heir  would  nevertheless  be  obliged  to  release 
to  the  stranger,  otherwise  he  would  forfeit  his  daim  to  the 
legacy.* 

But,  on  the  other  hand,  if  the  bequest  to  the  heir  were  not 
made  on  this  exjyress  condition,  then  the  mere  fact  that  the 
realty  was  devised  to  a  stranger  would  not  put  the  heir  to  his 
election;  because,  in  the  case  supposed,  there  would,  in 
point  of  fact,  have  been  no  valid  ^t  to  the  stranger,  and 
there  can  be  no  election  unless  there  are  two  gifts.  ^  The 
distinction,  therefore,  between  elections  which  depend  upon 
the  expressed  intention  of  the  testator,  and  those  which  de- 
pend upon  his  Trresumed  intention,  is  not  unfrequently  of 
practical  importance. 

Exactly  why  this  distinction  should  have  been  taken  has 
been  not  a  little  questioned.  Lord  Eldon  in  Sheddon  v. 
Goodrich  '  characterized  it  as  one  "such  as  the  mind  cannot 
well  fasten  upon,"  and  other  judges  have  expressed  the  same 
difficulty.^  Nevertheless  it  is  firmly  established,  and  has 
been  recognized  in  the  courts  of  this  country  as  well  as  in 
those  of  England.^  The  inclination  of  the  courts,  however, 
is  manifestly  to  limit  the  distinction,  and  to  put  express  and 
implied  conditions,  in  this  regard,  upon  the  same  footing.® 

The  doctrine  of  election  is  applicable  to  remote  and  con- 
tingent interests,  as  well  as  to  those  which  are  immediate 
and  certain.^ 


»Nutt  V.  Nutt,  1  Freem.  Ch. 
(Miss.)  128. 

*  See  Melcher  v.  Burger,  1  Dev.  & 
Hat.  Eq.  634;  Snelgrove  v,  Snelgrove, 
4  Deas.  274;  Jones  v.  Jones,  8  Gill. 
197. 

*  8  Ves.  Jr.  497.  Bee,  also,  the  re- 
marks of  the  same  chancellor  in  Ker 
tf.  Wauchope,  1  Bligh,  1. 

^  Cary  9.  Askew,  1  Cox,  241 ;  Brodie 
V.  Bany,  2  Ves.  &  Beam,  127;  City  of 
Philadelphia  v.  Davis,  1  Whart.  51Q; 


Van    Dyke's  Appeal,   60  Pa.  488- 
489. 

» McElfresh  v,  Sofaley,  1  Gill,  181 
Kearney  v.  Macomb,  16  N.  J.  Eq.  189 
I>ewar  v.  MaiUand,  L.  R.  2  Eq.  834 
Orrell  v,  Orrell,  L.  R.  6  Ch.  302. 

•  Van  Dyke's  Appeal,  60  Pa.  490. 
And  see,  particularly,  Cummingg's 
Appeal,  153  Pa.  397-399. 

'  Webb  «.  Shaftesbury,  7  Ves.  480; 
McQueen  i^.  McQueen,  2  Jon.  Eq. 
16;  Morrison  v.  Fletcher,  119  Ky. 
488. 
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298.  Circumstances  under  which  the  doctrine  of  election 
arises ;  illustrations. 

In  order  that  the  necessity  for  an  election  shall  take  place, 
the  testator  must  affect  to  dispose  of  property  which  is  not 
his  own,^  and  he  must,  also,  make  a  vaUd  gift  of  his  own 
property.  If  both  of  these  requisites  do  not  occur,  there  is 
no  case  for  an  election.^ 

Two  classes  of  cases  have  not  unfrequentiy  arisen  by  which 
both  branches  of  this  rule  are  illustrated. 

The  first  of  these  arises  when  a  widow,  to  whom  a  legacy 
has  been  given  by  her  husband,  claims  dower  out  of  the  real 
estate  devised.  On  the  one  hand,  if  the  terms  of  the  devise 
are  such  that  they  can  only  be  satisfied  by  giving  the  devisee 
the  land  free  from  dower,  the  widow  must,  in  this  case,  elect 
whether  she  will  have  her  dower  or  her  legacy.*  This  is  a 
plain  case  of  election.  The  husband  has  no  power  to  give 
away  his  wife's  dower,  and  all  devises  must  ordinarily  be 
subject  to  her  right.  But  if  the  widow  wishes  to  have  the 
legacy,  she  cannot  claim  a  benefit  under  the  will,  without 
also  being  compelled  to  make  good  its  provisions  by  which 
her  dower  m  the  realty  is  given  to  a  stranger. 

On  the  other  haad,  a  mere  devise  of  real  estate  to  a  stran- 
ger, and  a  legacy  to  the  wife,  will  not  put  the  latter  to  her 
election;  for  it  may  be  very  possible  that  the  testat(ir  in- 
tended her  to  have  a  double  benefit,  and  that  the  devise  was 
designed  to  be  subject  to  the  burden  of  dower.*  Here  is  a 
case  in  which  the  testator  cannot  necessarily  be  said  to  have 
attempted  to  dispose  of  another's  property,  i.  e.,  his  wife's 
dower;  because  non  constat  that  he  ever  so  designed  to  do. 


1  See  Box  v.  Barrett,  L.  R.  3  Eq. 
244;  Smith  i;.  Butler,  83  Tex.  126; 
Cameron  v.  Parish,  155  Ind.  329; 
Young  V,  Biehl,  166  Ind.  357;  Cooley 
V.  Houston,  229  Pa.  495. 

'  The  property  must  be  described. 
General  words,  referring  to  all  of 
the  testator's  estate,  will  not  do. 
Tompkins  v.  Merriman,  155  Pa. 
440. 

'  Butcher  v.  Kemp,  5  Mad.  61;  Bir- 


mingham V.  Kirwan,  2  Sch.  &  L.  444; 
Llewellyn  t;.  Mackworth,  Barnard. 
Ch.  R.  5;  Bacon  v.  Cosby,  4  De  G.  & 
Sm.  261. 

« Adsit  V.  Adsit,  2  Johns.  Ch.  448; 
Brown  v.  Caldwell,  1  Speer's  Eq.  322. 
See,  also,  Herbert  v.  Wren,  7  Cranch, 
370;  Lord  v.  Lord,  23  Conn.  327;  Hall 
V.  Hall,  8  Rich.  (Law)  407;  Norris  v. 
Clark,  10  N.  J.  Eq.  51;  1  Lead.  Cas. 
Eq.  410  (Am.  notes). 


502  EQUITABLE  ESTOPPEL;  ELECTION.  [PART  IX. 

In  such  a  case,  therefore,  there  is  no  election.  Between 
these  two  plain  cases,  however,  a  great  many  have  arisen 
where  the  discovery  of  the  intention  of  the  testator  is  ex- 
ceedingly difficult.* 

The  inquiry  always  is,  however,  did  the  testator  intend  to 
give  away  his  wife's  interest  in  the  realty?  If  he  did,  then 
she  must  elect.  If  he  did  not,  then  there  is  nothing  to  pre- 
vent her  from  claiining  her  legacy  imder  the  will,  and  at  the 
same  time  asserting  her  right  to  the  dower,  as  against  the 
devisee.* 

299.  After-acquired  lands. 

Another  class  of  cases  is  where  there  is  a  devise  of  after- 
acquired  lands  which  do  not  pass  by  effect  of  the  devise,  but 
to  the  value  of  which  the  devisee  may  nevertheless  become 
entitled  by  the  doctrine  of  election.  It  is  well  known  that 
by  the  English  law  a  will,  as  to  realty,  spoke  from  its  date, 
and  did  not,  therefore,  pass  after-acquired  lands.  When, 
therefore,  a  testator  devised  lands,  of  which  he  after- 
wards became  the  owner,  away  from  the  heir,  and  by 
the  same  will  gave  the  heir  a  benefit,  a  case  for  election 
arose. 

The  rule  has  by  some  authorities  been  supposed  to  be 
different.  The  case  of  a  devise  of  after-acquired  realty  was 
supposed  to  fall  under  the  same  rule  as  a  void  devise,  that  is 
(for  example),  a  devise  by  an  infant,  by  a  will  not  duly  exe- 
cuted, or  the  like.^  But  it  has  been  justly  pointed  out  that 
there  is  a  distinction  between  a  devise  which  is  entirely  void 
by  reason  of  the  incompetency  of  the  party  attempting  to 
make  it,  or  by  reason  of  the  invafidity  of  the  instrument, 
and  a  devise  which  simply  fails  because  the  subject-matter 
is  not  capable  of  being  disposed  of  by  the  testator.  The 
latter  falls  clearly  within  the  case  of  an  attempt  to  dispose 

^  See    Lawrence   v,    Lawrenoe,    2  '  See  Hearle  v.  Greenbaoky  3  Atk. 

Vera.  366.  695;  1  Ves.  Sr.  2d8;  Rich  v.  Gockell, 

*  Ellis  V.  Lewis,  3  Hare,  310;  Pern-  9  Ves.  369;  Sheddon  v.  Goodrich,  8 

berton  v.  Pemberton,  29  Mo.  408;  Ves.  481;  Van  Dyke's  Appeal,  60  Pa 

De  Vitto  V.  Harvey,  262  111.  66;  Mar-  481. 
tin  V.  Martin,  80  N.  J.  Eq.  359. 
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of  property  of  which  the  testator  is  not  the  owner,  and, 
therefore,  presents  a  strict  case  for  an  election.^ 

It  will  be  remembered  that  if  the  bequest  to  the  heir  is 
coupled  with  a  direct  stipulation  that  he  shall  give  effect  to  a 
devise  of  after-acquired  land,  it  will  fall  under  the  head  of 
express  conditions,  and  will  be  enforced  under  the  doctrine 
of  forfeiture,  and  not  under  that  of  equitable  election,  as 
was  stated  above. 


300.  Powers. 

Another  case  of  election  sometimes  arises  under  powers. 
If,  for  example,  A.  has  a  power  of  appointment  in  favor  of 
B.,  and  in  default  thereof  the  property  is  limited  to  C,  and 
A.  exercises  the  power  in  favor  of  D.,  and  by  the  same  in- 
strument gives  a  benefit  to  C,  the  latter  must  be  put  to  his 
election.  If  he  claims  under  the  instrument,  he  must  give 
effect  to  the  defective  execution  of  the  power.  If  he  claims 
adversely  to  the  instrument,  he  must  compensate  the  dis- 
appointed appointee  out  of  the  benefit  which  the  instrument 
confers  upon  him.^ 

So,  also,  if  there  is  a  power  to  appoint  to  two,  and  the 
donee  of  the  power  appoints  to  one  only,  and  gives  a  legacy 
to  the  other,  he  cannot  claim  the  legacy  and  also  dispute  the 
validity  of  the  appointment.^  But  where  a  testatrix  made 
an  appointment  under  a  power  in  favor  of  her  son,  which 
partially  failed  for  remoteness,  and  made  a  general  residuary 
appointment  under  the  power  to  her  daughters,  to  whom 
certain  other  benefits  were  also  given;  it  was  held  that  the 
daughters  might  claim  the  benefit  of  the  appointment  which 


*  Schroder  v.  Schroder,  1  Kay,  578; 
Hanoe  v.  Truwhitt,  2  Johns.  &  H. 
216;  American  note  to  Streat6eld 
V.  Streatfield,  1  Lead.  Cas.  Eq.  333 
(where  the  opinion  of  the  court  in  the 
City  of  Philadelphia  v.  Davia,  1 
Whart.  490,  is  criticised);  McElfresh 
r.' Schley,  2  Gill,  181;  Kearney  v. 
Macomb,  16  N.  J.  Eq.  189;  Maxwell 
If.  Maxwell,  2  DeG.,  M.  &  G.  705. 
See  OrreU  ti.  Orrell,  L.  R.  6  Ch.  303. 


*  2  Sug.  Pow.  148;  note  to  Streatr 
field  V.  Streatfield,  1  Lead.  Cas.  Eq. 
361;  Whistler  v.  Webster,  2  Ves.  Jr. 
367;  Coutts  v.  Acworth,  L.  R.  9  Eq. 
519.  See,  also,  Blackett  v.  Lamb,  14 
Beav.  482,  and  the  criticism  in  Sneil's 
Eq.  174. 

'/n  re  Fowler's  Trust,  27  Beav. 
362;  Woolridge  v.  Woolridge,  Johns, 
63;  Churchill  v.  Churchill,  L.  R.  5  Eq. 
44;  2  Spcnce,  520;  2  Sug.  Pow.  148. 
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had  failed,  without  being  put  to  their  election  in  regard  to 
their  legacies.^  The  reason  of  this  decision  was,  that  the 
daughters  claimed  the  benefit  of  the  appointment  which 
had  failed,  not  as  persons  who  took  in  default  of  a  proper 
execution  of  the  power,  but  under  the  general  residuary  ap- 
pointment; in  other  words,  they  claimed  this  fund,  as  well 
as  the  legacy,  under  the  will,  and  not  by  any  title  adverse  to 
the  will ;  hence  there  was  no  room  for  the  doctrine  of  election. 
The  rule  as  to  election  is  to  be  applied  only  as  between  a 
gift  under  a  will  and  a  claim  dehors  the  will  and  adverse  to 
it,  and  is  not  to  be  applied  as  between  one  clause  in  a  will 
and  another  clause  in  the  same  will.^  Where  a  person  ap- 
points to  the  object  of  the  power,  and  gives  him  a  legacy, 
and  then  directs  him  to  settle  the  appointed  prox)erty  on 
persons  who  are  not  the  objects  of  the  power,  a  case  of 
election  is  not  raised,  unless  there  is  a  clause  of  forfeiture 
on  non-compliance  with  the  directions.* 

301.  Donor  must  give  property  of  his  own.  • 

It  was  stated  above,  that  one  of  the  two  requisites  neces- 
sary to  give  rise  to  a  case  of  election  was  that  the  donor 
should  give  property  of  his  own. 

This  may,  also,  be  illustrated  by  a  reference  to  the  exe- 
cution of  powers.  If  A.  has  a  power  of  appointment  among 
B.,  C,  and  D.,  in  default  of  the  due  execution  of  which  B. 
is  entitled  to  take;  and  A.  exercises  the  power  validly  as  to 
B.,  but  invalidly  as  to  C.  and  D.;  B.  is,  nevertheless,  en- 
titled to  make  good  his  claim  in  default  of  the  proper 
execution;  because  the  benefit  that  he  receives  by  virtue 
of  the  appointment  is  not  a  benefit  fed  (so  to  speak)  out 
of  property  belonging  to  A.,  but  is  derived  from  that  in 
which  A.  has  no  ownership,  but  only  a  power  of  appoint- 
ment.* 


1  WoUaflton  v.  King,  L.  R.  8  Eq.  « King  v.  King,  15  L.  R.  Eq.  Ch. 

165.     See   Wallinger   v.    Wallinger.  479;  overruling  Moriarty  v.  Martin,  3 

L.  R.  9  Eq.  301.  L.  R.  Eq.  26. 

« Per  James,  V.  C,  in  WoUafltoH  *  Bristow  v.  Warde,  2  Ves.  Jr.  336; 

V.  King,  L.  R.  8  Eq.  174.  In  re  Fowler's  Trust,  27  Beav.  362. 
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302.  Property  of  fhe  donee  must  be  also  given. 

Nor  will  a  person  be  compelled  to  elect  unless  his  property- 
is  attempted  to  be  disposed  of  by  the  testator.  Thus,  where 
a  testator  assumed  to  dispose  of  the  whole  of  a  fund  by 
virtue  of  a  power  in  a  settlement,  and  appointed  a  moiety 
thereof  to  C,  and  the  other  moiety  to  S.,  whose  wife  was  in 
fact  entitled  to  a  moiety  under  the  settlement,  and  S.'s  wife 
subsequently  died,  and  S.  administered  upon  her  estate,  it 
was  held  that  there  was  no  case  for  an  election,  because  the 
gift,  under  the  will,  was  to  him  in  his  own  right,  and  his 
claim  adversely  to  the  will  was  as  the  representative  of  his 
wife;  in  other  words,  his  property  was  not  attempted  to  be 
disposed  of  by  the  gift  to  C.^ 


303.  Gifts  must  be  by  the  same  instrument. 

The  doctrine  of  election  only  obtains  in  those  cases  in  which 
the  twofold  gift  is  made  by  the  same  instrument.  If,  there- 
fore, a  benefit  is  conferred  by  deed  upon  a  person  whose 
property  the  donor  afterwards  affects  to  dispose  of  by  will, 
this  is  no  case  of  election,  because  the  donee  is  not  called 
upon  to  attack  and  defend,  at  one  breath,  the  same  instru- 
ment.^ 
Evidence  dehors  the  instrument  is  not  admissible.' 
It  is  immaterial  whether  the  testator  knew  that  the  prop- 
erty was  not  his  own,  or  conceived  it  to  be  his  own.  The 
doctrine  of  election  will  exist  in  either  case.^  Cases  of  no 
little  difficulty,  however,  sometimes  arise  where  a  testator 
assumes  to  deal  with  property  in  which  he  has  but  a  limited 
interest.    Where  he  has  any  interest  at  all,  the  leaning  of  the 


^  Griasell  v.  Swinhoe,  L.  R.  7  Eq. 
291.  See  Cooper  v.  Cooper,  L.  R.  6 
Ch.  21,  and  Wilkinson  v.  Dent,  L.  R. 
6  Ch.  339. 

'Latrobe  v.  Carter,  83  Md.  279. 
Applied  in  the  case  of  two  instru- 
ments forming  part  of  the  same 
transaction.  Barrier  v,  Kelly,  82 
Miss.  233. 

'Clementson  v:  Gandy,  1  Keen, 
309;  Stratton  v.  Best,  1  Yes.  Jr.  285; 


Honywood  v,  Forster,  30  Beav.  14; 
City  of  Philadelphia  v,  Davis,  1 
Whart.  490;  Timberlake  v.  Parish, 

5  Dana,  345;  Miller  v.  Springer,  70 
Pa.  273;  McGinnis  v.  McGinnis,  1 
Kelly,  496.  See,  however,  Long  v. 
Wier,  2  Rich.  Eq.  283. 

*  Whistler  v.  Webster,  2  Ves.  Jr. 
367;  Stephens  ti.  Stephens,  1  De  G. 

6  J.  62. 
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courts  is  towards  a  construction  which  would  make  him 
deal  only  with  that  to  which  he  is  entitled,  and  not  with 
that  over  which  he  had  no  disposing  power,  inasmuch  as 
every  testator  must  prima  facie  be  taken  "to  have  intended 
to  dispose  only  of  what  he  had  power  to  dispose  of,  and  as  in 
order  to  raise  a  case  of  election,  it  must  be  clear  that  there 
was  an  intention  on  the  part  of  the  testator  to  dispose  of 
what  he  had  not  the  right  or  power  to  dispose  of."  ^  More- 
over, it  may  be  stated  generally  that  the  intention  to  raise 
an  election  must  be  a  clear  one;  for  a  party  will  never  be 
put  to  his  election  upon  a  doubtful  construction.^ 

304.  Maimer  in  which  election  may  be  made. 

As  to  the  manner  in  which  an  election  may  be  made,  it 
may  be  either  by  some  decisive  act  by  which  the  party  may 
be  at  once  estopped  from  afterwards  setting  up  any  title 
adverse  to  the  disposition  to  which  he  had  thus  given  effect,' 
or  by  some  silent  acquiescence  in  the  changed  condition  of 
things  upon  the  faith  of  which  other  parties  have  acted  and 
acquired  rights  which  it  would  be  inequitable  afterwards  to 
disturb.^  But  a  bare  acquiescence,  without  a  deliberate 
and  intelligent  choice  made  under  a  full  knowledge  of  all 
the  circumstances,  and  of  the  party's  rights,  will  not  be  an 
election.* 


1  Wintour  v.  Clifton,  8  DeG.,  M. 
&  G.  641 ;  Shuttleworth  v.  Greaves,  4 
My.  &  Cr.  35;  Dummer  v.  Pitcher,  2 
My.  &  Keene,  262.  See  Wilkinson  t^. 
Dent,  L.  R.  6  Ch.  339. 

*  Wilson  V.  Amy,  1  Dev.  &  Bat. 
Eq.  376;  HaU  v.  Hall,  1  Bland,  130; 
McElfresh  v.  Schley,  2  Gill,  182; 
Havens  v,  Sackett,  15  N.  Y.  365; 
Stokes's  Estate,  61  Pa.  144.  See, 
also,  Blackett  v.  Lamb,  14  Beav.  482, 
where  the  court  refused  to  raise  an 
election  from  mere  precatory  words 
which,  in  that  case,  were  construed 
not  to  be  imperative. 

*See  Snell's  Principles  of  Equity, 
182. 


*Tibbits  V.  Tibbits,  19  Ves.  956; 
Worthington  v.  Wiginton,  20  Beav. 
67.  See  Spread  v.  Morgan,  11  H.  L. 
Gas.  588;  Fulton  v.  Moore,  25  Pa. 
468;  Upshaw  v,  Upshaw,  2  Hen.  & 
Mimf.  381;  Gaston  v.  Gaston,  2  Rich. 
Eq.  1;  Starlc  v,  Hunton,  Saxt.  Gh. 
216,  227;  Glay  v.  Hart,  7  Dana,  1; 
Drake  v.  Wild,  70  Vt.  52;  Medill  ». 
Snyder,  61  Kan.  15;  Hodgkins  r. 
Ashby,  56  Golo.  563. 

^  Duncan  v,  Duncan,  2  Yeates,  302; 
Snelgrove  v,  Snelgrove,  4  Dess.  274; 
Anderson's  Appeal,  36  Pa.  476;  Dick- 
inson V.  Dickinson,  61  Pa.  405;  Gox  v, 
Rogers,  77  Pa.  167;  1  Lead.  Gas.  Eq. 
413  (Am.  note);  Weisner  o.  Weisner, 
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If  the  fact  of  election  is  doubtful^  it  may  be  sent  to  a  jury 
for  determination.^ 

Parties  competent  to  make  an  election  must  usually  be 
sm  juris,  but  elections  may  sometimes  be  made  by  a  court 
of  equity  on  behalf  of  infants  and  married  women.' 

A  party  compelled  to  elect  is  entitled  to  know  the  value  of 
the  properties  previous  to  election; '  and  may  file  a  bill  to 
have  all  necessary  accoimts  taken.  ^ 

306.  Consequence  of  an  election  is  compensationy  not  for- 
feiture. 

It  was  at  one  time  doubted  whether  the  consequences  of 
an  election,  adverse  to  the  will  of  the  donor,  were  to  be  meas- 
ured by  the  theory  of  forfeiture,  or  by  that  of  compensation ; 
that  is  to  say,  whether  the  gift  was  absolutely  forfeited  by 
the  refactory  donee  for  the  benefit  of  the  disappointed  bene- 
ficiary, or  whether  the  donee  was  only  obliged  to  make  good 
the  other  gift  to  the  extent  of  its  value. 

The  law  is  now  settled  in  favor  of  the  doctrine  of  compensa- 
tion.* 


306.  Application  of  doctrine  of  election  to  cases  of  creditors. 

It  was  said  by  Sir  Wm.  Grant,  in  Kidney  v.  CJoussmaker,^ 
that  the  doctrine  of  election  did  not  apply  in  the  case  of  a 


80  Kan.  352;  Martin  v,  Martin,  80 
N.  J.  Eq.  359;  Owens  v,  Andrews, 
17  N.  M.  597. 

» Roundel  v,  Cuirer,  2  Bro.  Ch.  67; 
1  Swanst.  383,  n. 

*  Davis  ».  Page,  9  Ves.  350;  Barrow 
V.  Barrow,  4  K.  &  J.  409;  Williams  v. 
Knight,  [1894]  2  Gh.  421;  Willoughby 
V.  Middleton,  2  J.  &  H.  344;  Addison 
t;.  Bowie,  2  Bland,  606;  Marx  v, 
Clisby,  130  Ala.  502;  Streatfield  v. 
Streatfield,  Gas.  temp.  Talbot,  176; 
1  Lead.  Gas.  £q.  333;  Dickson  v. 
New  York  Biscuit  Go.,  211  111. 
468. 

•  Boynton  v.  Boynton,  1  Bro.  Gh. 
445;  Buttricke  v.  Brodhurst,  3  Bro. 


Gh.  88;  Kreiser's  Appeal,  69  Pa.  200. 
See,  however,  Douglas  v,  Douglas,  L. 
R.  12  Eq.  637. 

*  Buttricke  v.  Brodhurst,  3  Bro.  Gh. 
88;  1  Ves.  Jr.  171. 

*  Spread  v.  Morgan,  11  H.  L.  Gas. 
588;  Key  v.  Griffin,  1  Rich.  Eq.  67; 
Stump  t;.  Findlay,  2  Rawle,  174;  Van 
Dyke's  Appeal,  60  Pa.  490.  See, 
also,  Sandoe's  Appeal,  65  Pa.  314; 
Vance's  Estate,  141  Pa.  201;  Brown 
V.  Brown,  42  Minn.  270;  Sarles  v. 
Sarles,  19  Abb.  N.  G.  322,  331,  n.; 
Farmington  Savings  Bank  v,  Gurran, 
72  Gonn.  342;  Dunshee  v,  Dunahee, 
263  lU.  196. 

*  12  Ves.  Jr.  136. 
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creditor.  This  dictum  is  true  enough  if  conjBned  only  to 
those  cases  in  which  property  is  charged  by  will  with  debts; 
for  in  such  a  case  the  creditor  may  claim  the  benefit  of  the 
charge^  and  still  seek  satisfaction  of  his  debt  out  of  other 
assets.  But  the  rule  is,  nevertheless,  not  of  imiversal  appli- 
cation ;  for  it  has  been  decided  that  where  a  creditor  decisively 
acquiesces  in  a  certain  disposition  of  the  debtor's  property, 
he  will  not  be  allowed  to  enforce  the  collection  of  his  debt  by 
proceedings  by  which  that  disposition  may  be  violated. 
Thus,  if  a  creditor  accepts  a  dividend  under  an  assignment 
for  the  benefit  of  creditors,  he  will  not  afterwards  be  allowed 
to  avoid  that  assignment  in  order  to  render  the  assets 
covered  thereby  liable  to  execution  for  his  debt.^ 

^  Adlum  V,  Yard,   I  Rawle,   163;      where  it  was  held  that  there  was  no 
Ferry  on  Trusts,  §  596.    For  a  case      estoppel,  In  re  Hobson,  81  la.  302. 
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307.  General  nature  and  extent  of  equitable  conversion. 

By  Equitable  Conversion  is  meant  a  change  of  property 
from  real  into  personal,  or  from  personal  into  real,  not  act- 
ually taking  place,  but  presumed  to  exist  only  by  construction 
or  intendment  of  equity.^  "Nothing,"  it  has  been  said, 
''is  better  established  than  this  principle,  that  money  directed 
to  be  employed  in  the  purchase  of  land,  and  land  directed  to 
be  sold  and  turned  into  money,  are  to  be  considered  as  that 
species  of  property  into  which  they  are  directed  to  be  con- 
verted, and  this  in  whatever  manner  the  direction  is  given, 
whether  by  will,  by  way  of  contract,  marriage  articles, 

^Grreenwood  v.  Greenwood,  178  Duckworth  v.  Jordan,  138  N.  C« 
DL    387,    402,    quoting    the    text.      520. 
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settlement,  or  otherwise;  and  whether  the  money  is  actually 
deposited,  or  only  covenanted  to  be  paid,  whether  the  land 
is  actually  conveyed  or  only  agreed  to  be  conveyed.  The 
owner. of  the  fund,  or  the  contracting  parties  may  make 
land  money  or  money  land."  ^  By  this  and  similar  declara- 
tions the  judges  do  not  mean  to  assert  a  solemn  piece  of  legal 
juggling  without  any  foundation  of  common  sense;  but 
simply  to  lay  down  the  practical  doctrine  that  for  certain 
purposes  of  devolution  and  transfer,  and  in  order  that  the 
rights  of  parties  may  be  enforced  and  preserved,  it  is  some- 
times necessary  to  regard  property  as  subject  to  the  rules 
applicable  to  it  in  its  changed  and  not  in  its  original  state, 
although  the  change  may  not  have  actually  taken  place.' 

308.  Example :  Fletcher  v.  Ashbumer. 

The  case  just  cited  '  is  an  excellent  illustration  of  the  gen- 
eral nature  of  this  doctrine.  There  F.  made  his  will,  by  which 
he  devised  real  estate  to  trustees  in  trust  (after  his  widow's 
death),  to  sell  the  same  and  divide  the  proceeds  between 
his  son  and  daughter.    The  son  and  daughter  both  died  in 


1  By  Sir  Thomas  Sewell,  M.  R.,  in 
Fletcher  v.  Aahburner,  1  Bro.  Ch. 
499.  This  is  the  leading  authority  on 
this  subject.  See  1  Lead.  Cas.  Eq. 
619.  See,  also,  Craig  v.  Leslie,  3 
Wheat.  563;  Pet^r  v,  Beveriy,  10  Pet. 
532;  Taylor  v.  Benham,  5  How.  233; 
Holland  v.  Cruft,  3  Gray,  180;  Loril- 
lard  V,  Coster,  5  Paige  Ch.  172; 
Arnold  t^.  Gilbert,  5  Barb.  190;  Kane 
0.  Gott,  24  Wend.  641;  Greenland 
V.  Waddell,  116  N.  Y.  234;  Allison  v. 
Wilson,  13  S.  &  R.  330;  Morrow  v. 
Brenizer,  2  Rawle,  185;  Burr  v,  Sim, 
1  Whart.  252;  Parkinson's  Appeal,  32 
Pa.  455;  Brolasky  v.  Gaily 's'Ex'ib,  51 
Pa.  509;  McClure's  Appeal,  72  Pa. 
417;  Sweeney  v.  Horn,  190  Pa.  241; 
Tasewell  v.  Smith,  1  Rand.  313;  Pratt 
V,  Taliaferro,  3  Leigh,  419;  Smith  v, 
McCrary,  3  Ired.  Eq.  204;^x  parU 
McBee,  3  N.  C.  332;  Tayloe  v.  John- 


son, 3  N.  C.  381;  Scudder  o.  Vanars- 
dale,  13  N.  J.  £q.  109;  Thomas  v. 
Wood,  1  Md.  Ch.  296;  Lynn  v.  Gep- 
hart,  27  Md.  563;  Collins  v.  Champ's 
Heirs,  15  B.  Mon..ll8;  Green  v.  John- 
son, 4  Bush,  167;  Haward  v.  Peavey, 
128  ni.  430;  Rinehart  v.  Harrison, 
Baldw.  C.  C.  177;  Boland  o.  Tiemay, 
118  la.  59;  Stake  v.  Mobley,  102  Md. 
406;  Boyoe  v.  Kelso  Home,  107  Md. 
190.  A  direction  in  the  wilt  post- 
poning the  time  of  sale  will  not  pre- 
vent a  conversion  from  taking  place. 
High  0.  Worley,  33  Ala.  196;  Hocker 
V.  Gentry,  3  Mete.  (Ky.)  463;  West 
Va.  Pulp  Co.  V.  Miller,  176  Fed.  290; 
Upham  V,  Plankinton,  152  Wis. 
275. 

'See  the  remarks  in  Foster's  Ap- 
peal, 74  Pa.  397,  and  in  Wents's 
Appeal,  126  Pa.  541. 

*  Fletcher  p.  Ashbumer,  «upro. 
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the  lifetime  of  the  widow,  who,  as  her  son's  next  of  kin,  be- 
came entitled  to  the  property,  if  it  were  to  be  considered  as 
personalty.  After  her  death  a  bill  was  filed  by  the  son's 
heir-at-law,  claiming  the  property  as  real  estate.  It  will  be 
observed  that  the  question  then  fairly  arose  whether  the 
devolution  of  the  property,  after  the  death  of  the  original 
testator,  was  to  be  governed  by  the  rules  which  were  appli- 
cable to  it  in  its  existing  condition  as  realty,  or  by  the  rules 
which  would  control  it  in  the  condition  into  which  it  was 
directed  to  be  changed — ^viz.,  personalty;  in  the  former  case 
it  would  go  to  the  son's  heir;  in  the  latter,  to  the  personal 
representative  of  the  widow.  The  question  was  decided  in 
favor  of  the  personal  representative  of  the  widow,  upon 
the  theory  (abeady  quoted)  stated  by  the  Master  of  the 
Rolls. 

« 

309.  Conversion  may  take  place  either  under  a  trust  or 
under  a  contract 

Conversion  may  arise  not  only  under  a  trust  in  a  will  (of 
which  an  illustration  has  just  been  given),  but  also  under 
settlements  and  other  instruments  inter  vivos.  Where  (for 
example)  a  binding  contract  is  made  for  the  sale  of  land, 
from  that  instant  a  conversion  takes  place.  ^  The  purchaser 
is  regarded  for  many  purposes  as  the  owner  of  the  land,  and 
the  rights  of  parties  claiming  under  him  are  determined  by 
the  rules  which  govern  the  devolution  of  realty.  If  the  pur- 
chaser dies  before  conveyance,  his  heir  will  take  the  land, 
and  the  executor  will  be  obliged  to  pay  the  purchase-money.* 
So  where  a  trust  is  created  by  deed  under  which  it  is  the 
duty  of  the  trustee  to  foreclose  mortgages,  buy  in  the  mort- 
gaged real  estate,  sell  it  and  distribute  the  proceeds,  the 
interests  of  the  cestuis  que  trustenl  after  the  trustee  had 
bought  in  the  land  but  before  he  had  sold  it,  are  to  be  deemed 
personalty  and  not  real  estate.    Qua  the  beneficiaries,  the 

^  Sug.  V.  &  P.  175.  The  rights  of  the  creditors  of  the  ven- 

'  See  Att.-Gen.  v,  Brunning,  8  H.  dor  are  not  affected  by  the  conver- 

L.  Cas.  243;  Griffith  v.  Beecher,  10  sion.    Leiper's  Ex'rs  v.  Irvine,  26  Pa. 

Barb.  432;  Rose  v,  Jessup,  19  Pa.  54.     See  Leiper's  Appeal,   35  Pa. 

280;  Naglee  v.  IngersoU,  7  Pa.  185.  420. 
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real  estate  vested  in  the  trustees,  is  deemed  in  equity  con- 
verted into  personal  property.^ 

310.  What  language  is  necessary  to  effect  a  conversion. 

Bearing  in  mind  the  two-fold  maimer  (by  trust  and  by 
contract)  by  which  conversion  may  take  place,  the  next 
points  for  consideration  are,  fibrst,  what  language  is  necessary 
to  effect  a  conversion;  second,  the  general  results  of  the  con- 
version; and  third,  the  time  from  which  the  conversion  takes 
place.* 

As  to  the  first  point,  it  may  be  stated,  in  general  terms, 
that  in  order  to  effect  a  conversion  the  direction  to  convert 
in  a  trust  must  be  couched  in  imperative  language,  and  that 
m  a  contract  the  agreement  must  be  bindmg. 

The  general  rule  that  the  duty  to  convert  must  be  im- 
perative, and  not  left  to  the  mere  option  of  the  executors 
or  trustees,  was  established  many  years  ago,  and  has  been 
recognized  and  enforced  in  many  cases  both  in  England  and 
in  this  country.  One  of  the  earliest  authorities  upon  this 
subject  is  Curling  v.  May.^  There  A.  gave  £500  to  B.,  in 
trust  that  B.  should  lay  out  the  same  in  the  purchase  of 
lands  or  put  it  out  in  good  securities  for  the  separate  use  of 
his  daughter  H.  (the  plaintiff's  then  wife),  her  heirs,  execu- 
tors, and  administrators.  Subsequently,  and  before  the 
money  was  invested,  the  daughter  died,  and  her  husband,  as 
administrator,  brought  his  bill  for  the  money  against  her  heir. 
A  decree  was  made  in  favor  of  the  husband,  on  the  ground 
that,  under  the  alternative  language  used  by  the  testator, 
it  could  not  be  gathered  from  the  will  that  his  principal 
intention  was  that  the  money  should  be  turned  into  land. 
So,  also,  in  an  American  case,  a  conveyance  to  trustees  to 
pay  an  annuity  out  of  the  rents  of  certain  real  estate,  or  to 
sell,  was  held  not  to  work  a  conversion,  because  it  was  not 
imperative  on  the  trustees  to  exercise  the  power.*  Many 
other  authorities  to  the  same  effect  are  to  be  found.  "^ 

» Sweeney  v.  Horn,  190  Pa.  241.  » Cited,  3  Atk.  255. 

*  See  Snell's  Principles  of  Equity,  *  Bleight  v.  The  Bank,  10  Pa.  131. 

183  (14th  ed.).  •  See  Curling  v.  May,  cited,  3  Atk. 
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311.  In  what  ways  a  trust  to  convert  may  be  made  imper- 
ative. 

This  imperative  character  may  be  impressed  upon  the  trust 
in,  at  least,  three  well-recognized  ways:  either,  first,  by  the  use 
of  direct  words  of  command ;  or,  secondly,  by  a  disposition  of 
the  property  on  such  limitations  as  necessitate  a  change ;  or, 
third,  such  a  blending  of  real  and  personal  estate  as  clearly 
to  show  an  intention  to  create  a  fund  out  of  both  kinds  of 
estate  and  to  bequeath  said  fund  as  money.  ^ 

If  a  testator  devises  land  to  be  sold,  or  orders  or  directs 
that  the  same  shall  be  sold,  it  is  obvious  that  it  is  the  im- 
perative duty  of  the  trustees  to  make  the  sale.  They  have 
no  discretion  in  the  matter.  They  are  simply  to  turn  the 
real  estate  into  personalty,  and  to  apply  the  money  thus 
realized  to  the  purpose  designated  in  the  will.  This  is  the 
plainest  case  of  conversion. 

Another  case,  almost  as  plain,  is  where  the  testator  has 
not  imperatively  ordered  a  sale,  but  has  given  a  power  to 
convert  coupled  with  such  directions  as  to  the  ulterior 
settlement  of  the  property  in  its  changed  condition  as  to 
render  it  impossible  to  carry  out  the  will  without  making 
the  conversion.    Thus,  if  a  man  were  to  give  a  power  to 


255;  In  re  Ibbitoon,  L.  R.  7  Eq.  226; 
Bourne  u.  Bourne,  2  Hare,  35;  De 
Beauvoir  v.  De  Beauvoir,  3  H.  L.  Cas. 
548;  Greenway  v.  Greenway,  2  DeG., 
F.  &  J.  128;  Dominick  v,  Michael,  4 
Sandf.  (S.  Ct.)  374;  Clift  v.  Moeee,  116 
N.  Y.  144;  Pratt  v,  Taliaferro,  3 
Leigh,  410;  Montgomery  v,  Milliken, 
1  Sm.  &  M.  Ch.  405;  Cook  v.  Cook,  20 
N.  J.  Eq.  375;  Anewalt's  App.,  42  Pa. 
414;  Chew  v.  NickUn,  45  Pa.  84;  Mil- 
ler &  Bowman's  App.,  60  Pa.  404; 
Perot's  App.,  102  Pa.  235;  Becker's 
Estate,  150  Pa.  524;  Darlington  v. 
Darlington,  160  Pa.  65;  Taylor  v. 
Haskell,  178  Pa.  106;  Ness  v.  David- 
son, 49  Minn.  460;  Ramsey  v.  Ram- 
sey, 226  Pa.  249;  McClarren's  Estate, 
238  Pa.  220.  But  the  fact  that  one 
of  the  beneficiaries  may  be  given  an 

33 


option  to  take  the  property  in  its 
unconverted  state,  does  not  prevent  a 
conversion.  Perkins  v.  Coughlan,  148 
Mass.  30;  McFadden  v,  Hefley,  28 
S.  C.  317.  See  Laird's  App.,  85  Pa. 
343;  Pyle's  App.,  102  Pa.  317;  Miller 
V,  Commonwealth,  111  Pa.  321,  and 
Bennett  v.  Gallagher,  115  Tenn.  568. 
'  See  Clift  v.  Moses,  116  N.  Y.  144, 
Hunt's  Appeal,  105  Pa.  141;  Reid 
V.  Clendenning,  193  Pa.  413;  Cooper's 
Estate,  206  Pa.  630;  Becker  o. 
Chester,  115  Wis.  90;  Hanson  v,  Han- 
son, 149  Iowa,  82;  WilUams  ci.  Wil- 
liams, 145  Mo.  App.  382;  Neumann's 
Estate,  41  Pa.  Sup.  279;  Lamberton's 
Estate,  40  Pa.  Sup.  548;  Battenfeld 
V,  Kline,  228  Pa.  91;  Dunshee  v, 
Dunshee,  234  Pa.  550;  Martin  v. 
Trust  Co.,  235  Pa.  281. 
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trustees  to  invest  money  in  land,  and  were  to  prescribe  such 
subsequent  limitations  as  could  only  be  carried  out  if  the 
subject-matter  were  realty,  a  conversion  must  necessarily 
be  intended,  otherwise  the  limitations  would  fail.^ 

312.  Question  of  conversion  one  of  intention. 

The  doctrine  of  conversion  is  not  confined  to  those  testa- 
mentary dispositions  only  in  which  imperative  words  are 
used,  or  wherein  limitations  which  can  only  be  effectuated 
by  a  conversion  exist.  It  is  to  be  applied  to  all  these  cases 
in  which  a  general  intention  of  the  testator  is  sufficiently 
manifested  to  give  the  property  to  the  donee  in  a  condition 
different  from  that  in  which  it  exists  at  the  time  when  the 
will  goes  into  effect.'  A  mere  testamentary  power  of  sale, 
vested  in  executors  to  sell  real  estate,  will  not  work  a  con- 
version ; '  but  if  to  the  power  there  is  added  a  direction,  a 
conversion  will  be  effected.^  There  must  be  an  intent  to 
convert,  either  express  or  implied.*  The  question  always  is, 
did  the  testator  intend  to  give  money  or  to  give  land,  and 
has  that  intention  been  sufficiently  expressed?  Once  arrive 
at  the  intention,  by  proper  rules  of  interpretation,  and  the 
property  will  then  be  considered  as  impressed  with  that 
character  which  the  testator  designed  it  should  bear  when  it 


^  Elarlom  v.  Saunders,  Ambler,  241. 
See  Atwell  v,  Atwell,  L.  R.  13  Eq. 
23;  also  the  opinion  of  Lord  Cotten- 
ham,  in  Cookson  v,  Cookson,  12  CI. 
&  Fin.  145.  See  Foid  v.  Foid,  80 
Mich.  42;  Delafield  v.  Barlow,  107 
N.  Y.  536. 

*See  Snell's  Principles  of  Equity, 
184  (14th  ed.);  Bogert  v,  Hertell,  4 
Hill,  492;  Tazewell  v.  Smith,  1  Rand. 
313;  Stagg  v.  Jackson,  1  Comst.  206; 
Phelps  V,  Pond,  23  N.  Y.  G9;  Salis- 
bury V,  Slade,  160  N.  Y.  278;  Cowley 
V.  Hartstonge,  1  Dow.  361;  Cookson 
V.  Reay,  5  Beav.  22;  12  CI.  &  Fin. 
121;  Grieveson  v.  Kirsopp,  2  Keen, 
653;  Comick  v,  Pearce,  7  Hare,  477; 
Mower  v.  Orr,  7  Hare,  473;  Greenway 


V.  Greenway,  1  Giff.  131;  Roland  v. 
Miller,  100  Pa.  47;  In  re  Albiston's 
Est.,  117  Wis.  272;  Martin  v.  Moore, 
49  Wash.  292;  Guilbert  v,  Guilbert, 
124  N.  Y.  Supp.  564;  Spenoer  v, 
Lyman,  27  S.  D.  481 ;  Elliott  v.  Loftin, 
160  N.  C.  361.  It  is  the  duty  to 
convert  which  creates  the  equitable 
change.  Thornton  v.  Hawley,  10  Ves. 
129;  Taylor  v.  Taylor,  3  DeG.,  M.  & 
G.  190;  Robinson  v.  The  Governors, 
10  Hare,  19. 

*  Sheridan  v,  Sheridan,  136  Pa.  22; 
Marr's  Estate,  240  Pa.  38. 

*  Martin's  Appeal,  148  Pa.  394. 

*  Hunt's  Appeal,  105  Pa.  128;  Mills 
V.  Hanis,  104  N.  C.  626. 
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reached  the  hands  of  the  beneficiary.^  While  a  discretion 
in  the  trustees,  as  to  whether  a  sale  shall  or  shall  not  take 
place,  will  of  course  prevent  a  conversion,  yet  a  mere  dis- 
cretion as  to  the  time  or  manner  of  sale  will  not  hinder  a 
conversion.* 

313.  Contmct,  to  work  a  conversioiii  must  be  binding. 

As,  where  a  conversion  arises  under  a  trust,  imperative 
words  (or  equivalent  provisions)  are  required  to  create  it; 
so,  also,  where  the  conversion  is  claimed  to  have  taken 
place  by  virtue  of  a  contract,  it  is  necessary,  as  a  general  rule, 
that  the  contract  be  binding.  The  question  always  is, 
whether  the  vendor  or  purchaser  (as  the  case  might  be)  at 
the  time  of  his  death  was  either  absolutely  or  contingently ' 
under  such  an  agreement  as  equity  would  enforce  against 
him.^  The  rule  is  not  altered  by  anything  happening  after 
the  death  of  the  purchaser  by  which  the  binding  character  of 
the  contract  could  be  affected,*  nor  by  the  circumstance 
that  the  purchase  is  entirely  at  the  option  of  the  vendee** 

314.  General  results  of  a  conversion;  qualifications. 

The  next  subject  for  consideration  is  the  general  effects  or 
results  of  the  conversion.    Generally  speaking,  the  court 


*  MoiTow  V,  Breniser,  2  Rawle,  186; 
WurtB  0.  Page,  19  N.  J.  Eq.  305.  But 
see  Girard  life  Ins.  Go.'s  App.,  76 
Pa.  87;  Foreyth  v.  Forayth,  46  N.  J. 
Eq.  400. 

'  Stagg  V,  Jackson,  1  Comst.  206; 
Tasewell  v.  Smith,  1  Rand.  313; 
Crane  o.  Bolles,  49  N.  J.  Eq.  373; 
Mellon  V.  Reed,  123  Pa.  1.  But  see 
Christler  v.  Meddis,  6  B.  Mon.  36; 
Adams,  Petitioner,  32  R.  I.  47. 

>  Williams  v.  Haddock,  146  N.  Y. 
144. 

*  Dart  on  Vendors,  299  (7th  ed.); 
CJamett  p.  Acton,  28  Beav.  333;  In  re 
Thomas,  34  Ch.  D.  166;  Keep  v. 
MiUer,  42  N.  J.  Eq.  100;  1  Lead.  Cas. 
Eq.  843;  note  to  Fletcher  p.  Aab- 


bumer.  See,  however,  the  case  of 
Frayne  v.  Taylor,  33  L.  J.  Ch.  (n.  s.) 
228,  where  an  heir  of  a  vendor  elected 
to  cany  out  the  parol  contract  of  his 
ancestor,  and  it  was  held  that  a  con- 
version had  taken  place,  and  that  the 
proceeds  should  go  to  the  personal 
estate  of  the  ancestor. 

•  Dart  on  Vendors,  307  (7th  ed.);  1 
L.  Ca.  Eq.  843;  Hudson  v.  Cook,  L. 
R.  13  Eq.  417.  See  Clapp  v.  Tower, 
11  N.  Dak.  666. 

•Dart  on  Vendors,  300  (7th  ed.); 
Collingwood  v.  Row,  3  Jur.  (n.  s.)  736: 
Kerrv.  Day,  14  Jur.  (n.  b.)  114;  D'Ar- 
ras  V,  Keyser,  26  Pa.  249;  Lawes  v. 
Bennet,  1  Cox,  167. 
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carries  out  the  principle  of  conversion  in  all  its  consequences.^ 
Thus,  money  directed  to  be  turned  into  land  descends  to 
the  heir;  and  land  directed  to  be  converted  into  money  goes 
to  personal  representatives;  ^  money  belonging  to  a  married 
woman  which  is  du*ected  to  be  converted  into  land  is  liable 
to  the  husband's  curtesy; '  an  alien,  though  incapable  of 
taking  land  for  his  own  benefit,  can  take  the  proceeds  of 
land  directed  to  be  sold;  ^  and  in  many  other  cases  the  en- 
joyment of  property  will  be  determined  by  the  rules  appli- 
cable to  it  in  its  changed,  and  not  in  its  original  state.^ 

But  it  must  not  be  supposed  that  for  all  purposes  the 
property  is  to  be  treated  as  in  its  converted  state.  The 
notional  conversion  is  not  equivalent  to  a  real  conversion.^ 
Thus  in  Franks  v.  BoUans  ^  it  was  held  that  where  there  was 
a  notional  conversion  of  realty  into  personalty  the  husband 
of  a  woman  beneficially  entitled  could  not  dispose  of  his 
wife's  interest  by  the  same  means  by  which  he  could  dispose 
of  her  actual  personal  property;  and  in  Brook  v.  Badley  ^  it 
was  held  that  the  interest  of  a  person  entitled  to  a  portion 
of  the  proceeds  of  land  directed  to  be  sold  was  to  be  consid- 


1 2  Spence's  Eq.  264. 

>  Snell's  Principles  of  Equity,  188; 
Scudamore  v.  Scudamore,  Prec.  Ch. 
543;  Ashby  v.  Palmer,  1  Mer.  Ch. 
206;  Elliott  v.  Fisher,  12  Sim.  505; 
Wurts  V.  Page,  19  N.  J.  Eq.  365; 
though  see  Girard  Life  Ins.  Go/s 
Appeal,  75  Pa.  87;  Alabone's  Estate, 
75  N.  J.  Eq.  527. 

*Sweetapple  v.  Bindon,  2  Vem. 
536. 

*  Craig  V.  Leslie,  3  Wheat.  563;  Du 
Hourmelia  v,  Sheldon,  1  Beav.  70;  4 
My.  &  Cr.  525;  Greenwood  v.  Green- 
wood, 178  111.  387;  West  Va.  Pulp  Co. 
V.  MiUer,  176  Fed.  205. 

■See  Eark>m  v,  Saunders,  AmbL 
241. 

•  Wilder  v.  Ranney,  05  N.  Y.  7; 
Crowley  v.  Hicks,  72  Wis.  539. 

7  L.  R.  3  Ch.  App.  718.  In  Oldham 
0.  Hughes,  2  Atk.  453,  Lord  Hard- 


wicke,  in  speaking  of  the  power  of  a 
feme  covert  to  bind  money,  articled 
to  be  laid  out  in  land,  by  her  consent 
in  court,  with  the  same  effect  as  she 
could  the  land  itself  by  a  fine  at  law, 
remarked  that  "at  law  money  so 
articled  to  be  laid  out  in  land  is  con- 
sid^^  barely  as  money  till  an 
actual  investiture,  and  the  equity  of 
this  court  alone  views  it  in  the  light 
of  a  real  estate;  and,  therefore,  this 
court  can  act  upon  its  own  creature, 
and  do  what  a  fine  at  common  law 
can  upon  land;"  which  shows  that 
the  doctrine  of  conversion  in  equity 
18  purely  notional,  and  that  the  prop- 
erty is  to  be  treated  as  if  in  its 
changed  condition  only  for  certain 
puiposes.  See,  however,  Siter  v. 
McClanachan,  2  Gratt.  280. 

*  L.  R.  3  Ch.  674.    See,  also,  I>e 
Lancey  v.  The  Queen,  L.  R.  7  Ex.  140. 
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ered  as  realty,  so  far  as  his  capacity  to  make  a  valid  gift  to 
a  charity  was  concerned.  "The  estate,"  said  Cairns,  L.  J., 
in  the  case  last  cited,  "is  in  the  hands  of  the  trustees,  not 
for  the  benefit  of  those  trustees,  but  for  the  benefit  of  the 
four  persons  between  whom  the  proceeds  of  the  estate  are 
to  be  divided  when  the  sale  takes  place.  It  may  very  well 
be  that  no  one  of  those  four  persons  could  insist  upon  en- 
tering on  the  land,  or  taking  the  land,  or  enjoying  the  land 
qua  land;  and  it  may  very  well  be  that  the  only  method 
for  each  one  of  them  to  make  his  enjoyment  of  the  land 
productive  is  by  coming  to  the  court  and  applying  to 
have  the  sale  carried  into  execution;  but,  nevertheless, 
the  interest  of  each  one  of  them  is,  in  my  opinion,  an  in- 
terest in  land,  and  it  would  be  right  to  say  in  equity  that 
the  land  does  not  belong  to  the  trustees,  but  to  the  four 
persons  between  whom  the  proceeds  are  to  be  divided."^ 
So,  also,  in  Foster's  Appeal,*  where  the  question  was  as 
to  the  extent  to  which  partnership  real  estate  had  been  con- 
verted,* it  was  said:  "Conversion  is  altogether  a  doctrine  of 
equity.  In  law  it  has  no  being.  It  is  admitted  only  for  the 
accomplishment  of  equitable  results.  *  *  *  It  follows,  of 
necesaUy,  ihat  it  is  limited  to  its  end.^^ 


316.  Faflure  of  the  purposes  of  a  conversion;  resulting 
trust. 

Another  very  important  qualification  of  the  general  effect 
of  a  conversion  is  that  the  conversion  is  limited  to  the  pur- 
pose of  the  donor;  and  that,  therefore,  in  the  event  of  a  fail- 
ure of  the  purpose,  the  property  will  devolve  according  to  its 
original  character.^ 

When  the  purpose  of  the  conversion  totally  fails,  the  rule 
is  quite  simple.  Where  a  conversion  is  directed  or  contracted, 
whether  by  will  or  by  settlement,  or  other  instrument  inter 

1  Brook  V.  Badley,  L.  R.  3  Ch.  674;  *  Painter  v.  Painter,  220  Pa.  82. 

In  re  Stephens,  43  Ch.  D.  39.  See,  also,  Hill  on  Trustees,  127,  128, 

*  74  Pa.  397.    See,  also,  Lackey's  and  notes;  Smith  v,  McCrary,  3  Ired. 

Appeal,  149  Pa.  7,  and  Reid  v.  Glen-  Eq.  204;  Commonwealth  v.  Martin,  5 

denning,  193  Pa.  413.  Munf.  117;  Slocum  v.  Slocum,  4  Edw. 

>  Po8t,  i  512.  Ch.  613;  Riser  v.  Perry,  58  Md.  112. 
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vivos,  whether  of  money  into  land,  or  of  land  into  money,  if 
the  objects  and  purposes  of  that  conversion  have  totally 
failed  before  the  instrument  directing  the  conversion  comes 
into  operation,  no  conversion  will  take  place;  but  the  prop- 
erty so  directed,  or  contracted,  to  be  converted  will  remain 
in  its  original  state,  or,  rather,  will  result  to  the  testator  or 
settlor  with  its  original  form  unchanged.^  Vice-Chancellor 
Wood,  in  speaking  of  the  conveyance  in  Clarke  v.  Franklin,^ 
said:  "So  here,  if,  at  the  moment  when  the  grantor  put  his 
hand  to  this  deed,  the  purpose  for  which  conversion  was 
directed  had  failed — for  instance,  if  he  had  given  all  the 
proceeds  instead  of  a  part  to  charitable  purposes,  so  that 
the  property  would  have  been  at  home  in  his  lifetime — the 
court  would  have  regarded  it  as  if  no  conversion  had  been 
directed,  and  the  property  would  have  resulted  to  the  grantor 
as  real  estate." 

Turning  now  to  cases  of  a  partial  failure  of  the  objects  of 
the  conversion,  the  questions  become,  perhaps,  a  little  more 
difficult  and  complicated.  Taking  into  consideration,  in 
the  first  place,  conversion  by  wills,  the  general  rule  as  to  the 
case  of  land  converted  into  personalty  would  seem  to  be, 
that  where  there  is  a  partial  failm^  the  undisposed  of  surplus 
will  result  to  the  heir,  and,  moreover,  that  where  it  is  neces- 
sary to  sell  the  land  for  the  purposes  of  the  trust,  the  sur- 
plus belongs  to  the  heir  as  money,  and  not  as  land,  and 
will,  therefore,  go  to  his  personal  representatives,  even 
though  the  land  may  not  have  been  sold  during  his  life- 
time.* 


^For  a  good  example  of  a  total 
failure  and  consequent  reconversion, 
see  Luflfberry's  Appeal,  125  Pa.  513. 
See,  also,  Moore  v,  Robbins.  53  N.  J. 
Eq.  137,  and  SneU's  Principles  of 
Equity,  189;  Muderspaugh  Estate, 
231  Pa.  37o;  Reed's  Estate,  237  Pa. 
125. 

'4K.d^J.265.  See,  also.  Smith  p. 
Ctaxton,  4  Mad.  492.  Evan's  Ap- 
peal, 63  Pa.  1S3,  seems  to  be  at  vari- 
ance with  this  ruling,  but  it  was  fol- 


lowed in    Davis's  Appeal,  83   Fa. 
348. 

'  Ackroyd  v,  Smitfason,  1  Bro.  Ch. 
503;  Smith  v.  Claxton,  4  Mad.  492; 
Wright  V.  Wright,  16  V«8.  188;  WaU 
0.  Colshead,  2  De  G.  <&  J.  683;  In  re 
Richerson,  (1892]  1  Ch.  379;  SneU's 
Prin.  of  Eq.  192;  Lindsay  v.  Pleas- 
ants, 4  lied.  Eq.  320;  Wood  v.  Cone, 
7  Paige  Ch.  471;  North  o.  Valk,  Dud- 
ley's Eq.  212;  Wright  v.  Trustees  of 
Meth.  Epis.  Church,  Hoffman,  202. 
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316.  Ackroyd  v.  Smithson;  Smith  v.  Claxton. 

The  leading  authority  upon  the  general  proposition,  that 
where  there  is  a  partial  failure  there  will  be  a  resulting  trust 
for  the  heir  and  not  for  the  personal  repreaentcdives  of  the  tes- 
tator, is  Ackroyd  v.  Smithson,  well  known  for  the  celebrated 
argument  of  Lord  Eldon,  then  Mr.  Scott,  who  was  counsel  in 
the  case,^  while  the  character  in  which  the  property  goes  to 
the  heir  is  well  explained  in  Smith  v.  Claxton.^ 

"Where  a  devisor,"  it  was  there  said,  "directs  his  land  to 
be  sold,  and  the  produce  divided  between  A.  and  B.,  the  ob- 
vious purpose  of  the  testator  is  that  there  shall  be  a  sale  for 
the  convenience  of  division,  and  A.  and  B.  take  their  several 
interests  as  money  and  not  land.  So  if  A.  dies  in  the  life- 
time of  the  devisor,  and  the  heir  stands  in  his  place,  the 
purpose  of  the  devisor  that  there  shall  be  a  sale  for  the  con- 
venience of  division  still  applies  to  the  case  and  the  heir 
will  take  the  share  of  A.,  as  A.  would  have  taken  it, — as 
money  and  not  land.  But  in  the  case  put  let  it  be  supposed 
that  A.  and  B.  both  die  in  the  lifetime  of  the  devisor,  and 
the  whole  interest  in  the  land  descends  to  the  heir;  the  ques- 
tion would  then  be,  whether  the  devisor  can  be  considered 
as  having  expressed  any  purpose  of  sale  applicable  to  that 
event,  so  as  to  give  the  interest  of  the  heir  the  quality  of 
money.  The  obvious  purpose  of  the  devisor  being  that 
there  should  be  a  sale  for  the  convenience  of  division  between 
his  devisees,  that  purpose  could  have  no  application  to  a 

1 1   Bro.  Ch.  503;  1  Lead.  Caa.  Fletcher  v.  Ashbumer,  1  Lead.  Caa. 

£q.  872.     The  rule  in  Ackroyd  v.  £q.  864  (4ih  Eng.  ed.).     The  de- 

Smithson  would  seem  not  to  be  ap-  ciaion  in  Steed  v.  Preece  would,  how- 

plicable  to  cases  in  which  sales  are  ever,  appear  to  be  based  upon  the 

made  by  order  of  court.    In  Steed  v,  sounder  view.    See  Wallace  v.  Green- 

Preece,  L.  R.  18  £q.  197,  land  had  wood,  16  Ch.  D.  362;  Brett's  Lead, 

been  sold  to  raise  an  infant's  costs  in  Cas.  Eq.  199. 

a  suit  for  partition,  and  it  was  held  *  4  Mad.  492.    See,  also,  Martin's 

that  the  personal  representative  was  Appeal,  148  Pa.  394-399  (where  Ack- 

entitled  to  the  surplus  as  against  the  royd  v,  Smithson  is  stated);  Newby  v, 

remainderman.    See  the  remarks  of  Skinner,  1  Dev.  &  Bat.  Eq.  488;  Bag* 

Jeasel,  M.  R.,  in  this  case.    But  a  ster  v.  Fackerell,  26  Beav.  469;  Wall 

different  conclusion  was  reached  by  v.  Colshead,  2  De  G.  &  J.  683;  Doraey 

Lord  Romilly  in  Cooke  r.  Dealey,  22  v.  Dodson,  203  111.  32. 
Beav.    196;   and   see   the   note   to 
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case  in  which  the  devisees  wholly  failed,  and  the  heir  would, 
therefore,  take  the  whole  interest  as  land." 

Passing  now  to  the  case  of  money  directed  to  be  laid  out 
in  land,  the  rule  is  that  (following  Ackroyd  v.  Smithson)  the 
surplus  occasioned  by  a  partial  failure  will  result  to  the 
personal  representatives  of  the  testator,^  but  that  (departing 
from  Smith  v.  Claxton)  the  personal  representatives  will 
take  it  in  its  original  form  of  personalty,  and  not  in  its  con- 
verted form  of  realty.*  The  reason  for  applying  the  principle 
of  Ackroyd  v.  Smithson  to  the  cases  of  conversion  from  per- 
sonalty into  realty  is  obvious;  by  so  doing  uniformity  in 
the  law  is  secured,  and  no  just  ground  for  making  any  dis- 
tinction exists.*  The  reason  for  refusing  to  apply  the  rule  in 
Smith  V.  Claxton  to  the  case  of  a  conversion  from  personalty 
into  realty,  is  simply  because,  as  the  surplus  goes  to  the  ex- 
ecutor, it  must  go  as  personalty;  for  ''whatever  he  gets  in 
qua  executor  he  must  hold  as  personalty."  * 

317.  Conversion  **  out  and  out" 

In  England  the  tendency  which  exists  to  favor  the  heir  has 
led  the  courts  to  draw  a  distinction  between  those  cases  in 
which  there  has  been  an  intention  to  convert  *'out  and  out" 
(as  it  is  termed),  and  those  in  which  there  is  an  intention  to 
convert  only  for  the  purposes  of  the  will ;  in  the  former  case 
the  heir  will  be  excluded,  in  the  latter  he  will  take.  The 
rule  upon  this  subject  has  been  stated  to  be  that  ''unless 
the  testator  has  sufficiently  declared  his  intention,  not 
only  that  the  realty  shall  be  converted  into  personalty  for 
the  purposes  of  the  will,  but  further,  that  the  produce  of  the 
real  estate  shall  be  taken  as  personalty,  whether  such  pur- 
poses take  effect  or  not,  so  much  of  the  real  estate  or  the  prod- 
uce thereof  as  is  not  effectually  disposed  of  by  the  will  at  the 
time  of  the  testator's  death  (whether  from  the  silence  or  the 

^  Gogan    c^.    Stephens,    1    Beav.         *  See  remarks  of  Lord  Cottenham, 

482,  n.  when  Master  of  the  Rolls,  in  Cogan  v, 

*  Re3molda  v,  Godlee,  Johns.  536,  Stephens,  1  Beav.  482,  n. 
683;  Hawley  o.  James,  5  Paige  Ch.         ^Head    t^.    Godioe,    Johns.    584, 

318.  583,  per  Vice-GhanceUor  Wood. 
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inefficacy  of  the  will  itself,  or  from  subsequent  lapse)  will  re- 
sult to  the  heir."  ^  But  every  oonversioiiy  however  absolute 
in  its  terms,  will  be  deemed  a  oon version  for  the  purposes  of 
the  will  only,  unless  the  testator  distinctly  indicates  an  in- 
tention that  it  is,  on  the  failure  of  those  purposes,  to  prevail 
as  between  the  persons  on  whom  the  law  casts  the  real  and 
personal  property  of  an  intestate,  namely,  the  heir  and  next 
of  kin.  To  such  an  extent  has  this  doctrine  been  carried  in 
England,  that  in  Fitch  v.  Weber  it  was  held  that  the  right 
of  the  heir  was  not  defeated  by  an  express  declaration  in  the 
will  that  the  fund  should  be  considered  a  personal  fund,  and 
should  in  no  case  lapse  or  result  for  his  benefit.^ 

318.  Doctrine  in  the  United  States  on  this  subject. 

In  the  United  States  the  rule  under  consideration  has  not 
received  a  construction  so  favorable  to  the  heir.  In  Craig  v. 
Leslie  it  was  said  to  be  settled,  ''that,  if  the  intent  of  the 
testator  appears  to  have  been  to  stamp  upon  the  proceeds  of 
the  land  described  to  be  sold  the  quality  of  personalty,  not 
only  to  subserve  the  particular  purposes  of  the  will,  but  to 
all  intents,  the  claim  of  the  heir-at-law  to  a  resulting  trust  is 
defeated,  and  the  estate  is  considered  to  be  personal."  '  It 
was  accordingly  held  that  the  blending  of  the  proceeds  of 
the  realty  with  the  personalty,  so  as  to  form  a  common  fund, 
for  all  the  purposes  of  the  will,  though  it  should  happen  that 
some  of  them  fail,  will  render  the  conversion  absolute.^ 

319.  Conversion  under  instruments  inter  vivos. 

Having  considered  the  cases  of  the  failure  of  the  purposes 


>  Mr.  Cox's  note  to  Cruse  v.  Barley, 
3  P.  Wms.  22;  1  Jarm.  on  Wills,  780; 
Amphlett  V,  Parke,  2  Russ.  &  My. 
221;  Taylor  v.  Taylor,  3  DeG.,  M.  & 
G.  190;  Robinson  v.  The  Governors, 
10  Hare,  19;  Barrs  v.  Fewkes,  2  Hem. 
d^  M.  60;  and  on  rehearing,  11  Jur. 
(n.  b.)  669;  Nagle's  Appeal,  13  Pa. 
260,   264;   Bedford  v.   Bedford,   35 


Beav.  584;  note  to  Aekroyd  v.  Smith- 
son,  1  Lead.  Cas.  £q.  889. 

*  6  Hare,  145.  See  De  Beauvoir  v, 
De  Beauvoir,  3  H.  L.  Cas.  524,  for 
an  illustration  of  the  extent  to  which 
the  heir  is  favored  in  England. 

» 16  U.  S.  583. 

*  Id.  See,  also.  Burr  v.  Sim,  1 
Whart.  252;  Morrow  o.  Breniser,  2 
Rawle,  185. 
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of  a  conversion  in  wUls,  it  will  be  proper  to  say  a  few  words 
upon  the  same  subject  in  cases  under  settlements  or  other 
instruments  inter  vivos.  In  such  cases  the  rule  is  the  same 
whether  land  is  to  be  converted  into  money  or  money  into 
land;^  the  surplus  results  always  to  the  settlor  in  its  con- 
verted, not  in  its  original  form.^  The  reason  of  the  distinc- 
tion, in  this  respect,  between  conversions  under  wills  and 
those  under  conveyances  inter  vivoSf  is  because  in  the  latter 
cases  thie  instrument  takes  effect  upon  its  delivery,  and 
therefore  the  deed  operates  simply  as  a  declaration  on  the 
part  of  the  settlor,  ''from  the  time  I  put  my  hand  to  this 
deed,  I  limit  so  much  of  this  property  to  myself  as  personal 
property."  * 

320.  Time  from  which  a  conversion  takes  place. 

Having  noticed  the  general  effects  and  puri>oses  of  a  con- 
version, the  next  subject  for  consideration  is  the  time  as 
from  which  the  conversion  is  supposed  to  take  place. 

The  general  rule  is  that  in  the  case  of  a  will  the  conversion 
takes  place  from  the  death  of  the  testator;  *  in  the  case  of  a 
deed,  it  takes  place  from  the  date  of  the  delivery  of  the  deed. 

This  rule,  so  far  as  it  concerns  deeds,  is  well  illustrated  by 
the  case  of  Clarke  v.  Franklin.^  There  the  trust  was  (after 
the  determination  of  the  life  estate  of  the  settlor)  to  sell 
certain  real  estate,  and  apply  the  proceeds  jQrst  to  making 
payments  to  certain  persons  who  should  then  be  living, 
and  the  residue  to  a  charity.  The  charitable  gift  was  void, 
and  the  question  was  whether  the  residue  resulted  to  the 
heir  or  the  next  of  kin  of  the  settlor;  and  this  depended,  of 
course,  upon  the  time  as  from  which  the  conversion  was  to  be 
considered  as  taking  place.    If  the  conversion  took  place  im- 

1  Sneli's  Principles  of  Equity,  193.  not  converted  into  personalty  at  the 

*  Clarke  v.  Franklin,  4  K.  &  J.  time  of  the  testator's  death.     Wil- 

263.  Hams  v.  Lobban,  206  Mo.  399;  Stake 

<  Id.  V,  Mobley,  102  Md.  408;  Griffith  v. 

^  Beauderk  v.  Mead,  2  Atk.  167.  Witten,  252  Mo.  627;  Elliott  v.  Lof- 

Land  directed   to   be  sold   at   the  tin,  160  N.  C.  361;  Beaver  v.  Ro6b» 

widow's  death,  and  the  proceeds  to  140  Iowa,  154. 

be  divided  among  the  children,  was  *  4  K.  &  J.  257. 
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mediately  upon  the  deliveiy  of  the  deed  of  settlement^  then 
the  residue  would  result  to  the  settlor  at  once  as  personalty, 
and  would  on  his  death  go  to  his  next  of  kin;  but  if,  on  the 
other  hand,  the  conversion  did  not  take  place  until  the  time 
when  the  sale  was  (by  the  terms  of  the  trust)  to  take  place, 
viz.,  after  the  settlor's  death,  then  in  the  interim  the  property 
continued  to  be  real  estate,  and  descended  as  such  to  the 
heir  of  the  settlor.  Vice-ChanceUor  Wood  decided  in  favor 
of  the  personal  representatives  of  the  settlor;  or,  in  other 
words,  that  the  conversion  had  taken  place  as  of  the  date  of 
the  delivery  of  the  deed. 

But  this  rule  does  not  apply  to  the  case  of  a  mortgage 
with  a  power  of  sale;  for  the  intention  of  the  mortgagor  can- 
not be  presumed  to  be  to  work  an  immediate  conversion, 
but  only  to  raise  money.  Where,  therefore,  the  mortgaged 
estate  was  sold  after  the  death  of  the  mortgagor,  it  was  held 
that  the  surplus,  after  paying  the  mortgage-debt,  went  to 
the  heir  of  the  mortgagor,  because  the  equity  of  redemption 
had  descended  to  him.^ 

321.  Conversion  under  optional  contracts. 

It  has  been  already  observed  that  a  contract  of  sale  which 
is  binding  on  the  vendor,  will  work  a  conversion,  although 
the  purchase  is  at  the  option  of  the  vendee.^  When  the 
option  is  exercised  the  conversion  takes  place,  and  it  will 
then  relate  back  to  the  date  of  the  contract,  and  the  prop- 
erty will  be  considered  as  converted  from  that  time.'  If  the 
option  is  exercised  after  the  death  of  the  vendor,  and  he  has 
made  no  specific  devise  of  the  property,  the  purchase^money 
will  go  to  his  personal  representatives  generally;  but  if  he 
has  specifically,  and  in  express  terms,  devised  the  land  upon 
certain  limitations,  the  purchase^money  will  go  in  accordance 
with  those  limitations.^    If,  however,  a  testator  makes  a 

1  Wright  V.  RoBe,  2  Sim.  ft  St.  proyed  and  followed;  and  also  New- 

323.  port  Water  Works  v.  Sisson,  18  R.  L 

>  Anie,  §  313.  411. 

*Lawestr.BeimetylCk>x,167.   See         « See  Drant  v.  Vause,  1  Y.  ft  C.  C. 

In  re  Isaacs,  [1S94]  3  Ch.  606,  where  C.  580;  Ck>llmgwood  v.  Row,  3  Jur. 

Lawes  v.  Beonet  was  expressly  i4>-  (n.  s.)  735;  Snell's  £q.  187. 
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specific  devise,  and  after  the  execution  of  his  will  enters  into 
a  contract  of  sale  at  the  option  of  the  purchaser,  the  infer* 
ence  is  that  the  testator  meant  his  property  to  go  according 
to  the  state  to  which  it  would  be  reduced  by  the  exercise  of 
that  option,  and  the  specific  devisee  will  not  take.^ 

Until  the  option  to  purchase  is  exercised,  the  intermediate 
rents  will  go  to  the  persons  who  were  entitled  to  the  prop- 
erty up  to  that  time  as  real  estate.^ 

322.  Reconversion  may  be  by  act  of  party  or  by  act  of  law. 

The  last  topic  which  requiresYiotice  under  the  head  of  Con- 
version is  that  of  Reconversion,  which  has  been  defined  to  be 
''  the  process  by  which  a  prior  notional  conversion  is  annulled 
and  the  notionally  converted  property  is  restored  (in  con- 
templation of  law)  to  its  original  unconverted  quality."' 
In  other  words,  a  reconversion  is  where  the  direction  to 
convert  is  countermanded  by  the  parties  entitled  to  the 
property,  or  by  act  of  law. 

And,  first,  the  reconversion  may  take  place  by  act  of  the 
party,  or  by  election,  as  it  is  termed.  The  simplest  case  is 
where  there  is  a  trust  to  sell  and  pay  the  entire  proceeds  of 
the  sale  to  A.  Here  A.  has  a  right  to  say  that  he  prefers  to 
take  the  property  in  its  original  instead  of  its  converted 
state;  in  other  words,  he  elects  to  take  the  land.^ 


323.  Election  to  reconvert  may  be  either  by  express  dec^ 
laration  or  by  acts. 
This  election  may  take  place  either  by  express  declaration, 
or  by  some  act  indicating  a  preference  to  enjoy  the  land  in 
its  actual  state.*  The  act,  however,  must  be  clear  and  un- 
equivocal, and  of  such  a  character  as  to  leave  no  reasonable 


^  Weeding  v.  Weeding,  1  J.  &  H. 
424. 

*  Townley  v.  Bedwell,  14  Ves.  691; 
Ex  parte  Hardy,  30  Beav.  206. 

*  Sneirs  Principles  of  Equity,  194. 
*See    Bailey    v,    Allegheny    Nat. 

Bank,   104  Pa.  425-434;  Biedeman 
V.  Sparks,  61  N.  J.  Eq.  226;  Estate  of 


PfoTT,  144  Cal.  129;  Griffith  v.  Wit- 
ten,  252  Mo.  627. 

» Davies  v.  Aahfoid,  15  Sim.  42; 
Mutlow  v.  Bigg,  1  Ch.  D.  393;  Bailey 
V,  AUegheny  Nat.  Bank,  104  Pa.  425; 
HoweU  V,  MeUon,  189  Pa.  177;  Bran- 
don p.  McKinney,  233  Pa.  481;  Mo- 
Glarren's  Estate,  238  Pa.  2aa 
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doubt  of  the  intent.^  No  inference^  for  example^  can  be 
drawn  from  mere  lapse  of  time.^  Nor  can  a  reconversion 
take  place  as  a  general  rule,  unless  all  the  parties  in  interest 
unite  to  elect ;  for  where  several  persons  have  an  interest  in 
the  proceeds  of  a  sale,  it  does  not  lie  in  the  power  of  any  one 
of  them  to  disappoint  the  others  by  preventing  the  sale  from 
taking  place.^  Where,  however,  there  was  a  direction  to 
lay  out  a  certain  sum  of  money  in  land,  to  be  equally  divided 
between  A.,  B.,  and  C,  and  A.  died  leaving  an  infant  heir, 
and  B.  and  C,  together  with  the  infant  heir,  filed  a  bill  for 
the  money,  it  was  held  (although  an  infant  cannot  elect) 
that  B.  and  C.  were  entitled  to  take  their  shares  (two-thirds) 
in  money.  ^ 


324.  By  whom  such  election  may  be  made. 

A  remainderman  cannot  elect  so  as  to  affect  the  interests 
of  owners  of  prior  estates.^  A  lunatic  cannot  elect;  •  nor 
can  an  infant  ordinarily,^  but  may  do  so  when  it  is  found  to 
be  for  his  benefit.*  The  court  may  make  the  election  for 
him.» 

Married  women  were  in  England  formerly  only  able  to 
effect  a  reconversion  either  by  means  of  the  pious  fraud  of  a 
sham  purchase  of  real  estate,  and  a  subsequent  levying  of  a 
fine,  or  by  coming  mto  court,  and  there  giving  their  consent 
to  take  the  money  as  personal  estate.  ^°    The  inconvenience 


^Beatty  v.  Byers,  18  Pa.  105; 
Lincoln  v,  Wakefield,  237  Pa.  97. 

*  Beatty  v.  Byera,  supra.  The  rule 
is  the  same  when  the  power  to  elect  is 
express.  The  express  power  confers 
only  what  the  law  without  it  would 
impliedly  give.  Jones  v,  Caldwell,  97 
Pa,  442.  • 

*Holloway  v.  Radclifife,  23  Beav. 
163;  Willing  v.  Peters,  7  Pa.  290; 
Beatty  v.  Byers,  18  Pa.  105;  Brown 
V,  MiUer,  45  W.  Va.  211;  Wayne  v. 
Fouts,  108  Tenn.  145;  McWilliams 
V.  Gough,  116  Wis.  576;  Pasquay  v, 
Pasquay,  235  111.  48;  Porter  v.  Porter, 
135  Ky.  823. 


<  Seeley  i;.  Jago,  1  P.  Wms.  389. 

^Spence's  Eq.  271;  Grabtree  v. 
Bramble,  3  Atk.  686;  Cookson  v, 
Gookson,  12  Gl.  &  Fin.  146;  Snell's 
Prin.  of  Eq.  194. 

•  Ashby  V,  Pahner,  1  Mer.  Ch.  296. 
7  Seeley  v.  Jago,  1  P.  Wms.  389; 

Robinson  v.  Robinson,  19  Beav.  494. 
Except  by  sanction  and  order  of 
court  after  due  inquiry.  Duckworth 
t;.  Jordan,  138  N.  G.  520. 

*  Robinson  t;.  Robinson,  ut  sup. 
•Griffith    V.    Witten,     252     Mo. 

646;  Beeler  v.  Barringer,  252  111. 
288. 

u  Oldham  V.  Hughes,  2  Atk.  452. 
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attending  these  methods  of  effecting  a  reconversion  finally 
led  to  the  passage  of  a  statute  by  which  a  married  woman 
was  permitted,  by  deed  executed  in  compliance  with  its 
provisions,  to  make  her  election  to  take  or  dispose  of  money 
to  be  laid  out  in  land.^ 

326.  Reconversion  by  operation  of  law. 

Reconversion  sometimes  takes  place  by  operation  of  law. 
This  occurs  when  a  fund  directed  or  covenanted  to  be  laid 
out  in  real  estate  comes  into  the  hands  of  the  person  for 
whose  benefit  the  purchase  is  to  be  made,  and  in  whom  the 
entire  right  is  vested,  and  he  dies  without  making  any  dec- 
laration of  his  intention.  The  fund  is  then  said  to  be  ''at 
home,"  and  being  "in  the  hands  of  one  without  any  other 
use,  but  for  himself,  it  will  be  money,  and  the  heir  cannot 
claim."  *  Chichester  t;.  Bickerstaff  *  is  a  case  which  illus- 
trates the  doctrine  of  reconversion  by  operation  of  law. 
In  that  case  Sir  John  Chichester,  on  his  marriage  with  the 
daughter  of  Sir  Charles  Bickerstaff,  covenanted  to  adsrance 
£1500  within  three  years  to  be  laid  out  in  land  of  which 
the  ultimate  limitation  was  to  his  right  heirs.  Within  a 
year  after  the  marriage,  the  wife  died  childless,  and  Sir  John 
died  three  days  after  his  wife.  By  his  will  he  made  Bicker- 
staff his  executor,  and  his  sister,  Frances  Chichester,  his  re- 
siduary legatee.  His  heir-at-law  then  filed  a  bill  against 
Bickerstaff,  claiming  that  as  the  £1500  was  to  have  been 
laid  out  in  land,  it  ought  to  go  to  him  under  the  limitations 
in  the  settlement.  But  Lord  Somers  said  that  the  money, 
though  once  bound  by  the  articles,  when  the  wife  died  with- 
out issue  became  free  again;  in  other  words,  that  it  was 
then  to  be  considered  as  at  home  in  Sir  John's  hands.  The 
biU  was  therefore  dismissed. 

» 3  and  4  WiU.  IV.,  c.  74,  §  77;  Whitfield,  L.  R.  2  Eq.  683;  note  to 

Forbes  i;.  Adams,  9  Sim.  462;  Snell's  Fletcher  v.  Ashburner,  1  Lead.  Gas. 

Eq.  195,  196.  Eq.  838. 

*  Per  Lord  Thurlow  in  Pulteney  v.  » 2  Vem.  296. 
Darlington,  1  Bro.  Ch.  238;  Rich  v. 
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326.  Equities  to  be  considered  under 

Adjustment;  Set-off,  Contri- 
bution, Exoneration,  Subro- 
gation, and  Marshalling. 

327.  Set-ofif. 
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326.  Equities  to  be  considered  under  Adjustment;  Set* 
off  I  Contribution,  Exoneration,  Subrogation,  and  Mar- 
shalling. 
The  equities  which  may  be  classed  imder  the  general  head 
of  adjustment,  are  those  which  are  applied  mainly  to  the 
determination  of  the  rights  and  liabilities  which  grow  out 
of  the  relation  of  debtor  and  creditor,  although  they  are  also 
applicable  to  those  which  arise  out  of  various  other  relations. 
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Taking  the  poBition  of  debtor  and  creditor  as  a  type,  it  is 
plain  that  the  rights  and  UabiUties  arising  therefrom  may 
exist  either  between  the  debtor  and  creditor  simply;  or  be- 
tween debtors  inter  sese;  or  between  debtors  of  a  certain 
class  on  the  one  hand,  and  thdr  co-debtors  and  the  creditors 
on  the  other;  or,  finally,  between  creditors  of  a  certain  class 
on  the  one  hand,  and  their  co-creditors  and  the  debtor,  and 
volunteers  claiming  under  them,  on  the  other;  and  that 
these  rights  and  liabiUties  may  thus  be  of  a  greater  or  less 
complicated  character,  and  be  affected  by  few  or  many  con- 
siderations. 

From  these  different  positions  which  parties  may  thus 
occupy  towards  each  other,  spring  the  different  equities  of 
Set-off,  Contribution,  Exoneration,  Subrogation,  and  Mar- 
shalling. 

They  may  all  be  conveniently  classed  imder  the  general 
head  of  Adjustment  of  Liabilities;  for  they  all  depend  upon 
the  appUcation  of  certain  general  mayims  which  tend  to 
prevent  circuity  of  action,  to  throw  burdens  upon  those  who 
should  justly  bear  them,  but  only  in  their  due  proportion 
and  in  their  proper  order,  and  to  seciu^  benefits  to  those 
who  are  of  right  entitled  thereto,  consistently  with,  and  with 
just  regard  to,  the  rights  of  others.  The  maxims  referred 
to  are  such  as  express  the  general  principles  of  law  and  equity, 
that  he  who  reaps  the  benefit  should  also  inciu*  the  burden, 
that  equality  is  equity,  and  the  like ;  and  they  all  look  to  the 
orderly  and  equitable  enforcement  of  liabilities  against  the 
parties  by  whom,  and  in  favor  of  those  to  whom,  they  are 
justly  due. 

327.  Set-off. 

"The  foundation  of  set-off,"  said  Mr.  Justice  Mitchell,  of 
the  Supreme  Court  of  Pennsylvania,  "is  the  prevention  of 
circuity  of  action.  *  *  *  The  whole  doctrine  is  founded  on 
equitable  principles."  ^    Being  built  on  equitable  principles, 

1  Hilbert  t;.  Lang,   165  Pa.  441.     &  W.  257;  Efarhart  v.  E^beoahade, 
And  see  the  language  of  Chief  Jus-     53  Pa.  Sup.  258. 
tice  Gibson  in  Frantz  v.  Brown,  1  P. 
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it  will  not  be  allowed  where  injustice  would  result  to  third 
parties  who  have  acquired  rights  through  the  defendant.^ 
This  right  (of  set-off) ,  although  it  did  not  originally  exist 
at  common  law,  was,  nevertheless,  so  effectually  introduced 
by  statute,  that  it  now,  perhaps,  furnishes  no  ground  for 
interference  by  a  chancellor  as  an  equitable  rights  It  is, 
indeed,  largely  applied  in  equity  in  bills  for  an  accoimt; 
but  that  is,  as  will  be  seen,  an  equitable  remedy  which  depends 
for  its  existence  and  exercise,  not  upon  the  refusal  of  courts 
of  law  to  recognize  a  right,  but  from  their  inability,  conven- 
iently and  properly,  to  administer  it.  Some  claims,  also, 
could  be  set  off  in  equity  which  might  not  have  been  allowed 
at  law,  as,  for  example,  a  debt  which  had  been  assigned, 
and  which  (being  a  chose  in  action,  and,  therefore,  not  as- 
signable at  law)  could  be,  in  equity  alone,  treated  as  belong- 
ing to  the  assignee,  and,  therefore,  in  equity  alone  could  be 
made  available  as  a  set-off.^  But  it  is  obvious  that  cases 
such  as  these  depend  upon  certain  equitable  titles  or  equi- 
table rights,  already  noticed;  and  that  the  enforcement  of 
the  right  of  set-off  in  bills  for  an  account  is  referable  to 


'  Gauche  t;.  Milbrath,  105  Wis.  355; 
to  the  same  effect,  Stanley  v.  Buck, 
107  Wis.  225. 

*  For  an  account  of  the  principles 
upon  which  equity  originally  allowed 
the  right  of  set-off,  and  the  manner  in 
which  the  necessity  for  the  exercise  of 
its  jurisdiction  came  to  be  superseded 
by  statute,  see  Ex  parte  Stephens,  11 
Ves.  27;  Green  i;.  Farmer,  4  Burr. 
2220,  2221;  Freeman  v.  Lomas,  9 
Hare,  116.  See,  also,  Duncan  v. 
Lyon,  3  Johns.  Ch.  358;  Dale  v. 
Cooke,  4  Johns.  Ch.  11;  Simpson  v. 
Hart,  1  Johns.  Ch.  94;  Brown  v.  Hen- 
drickson,  16  Am.  Law  Reg.  (n.  s.) 
619;  Howe  v.  Sheppard,  2  Sumn.  133; 
Greene  v.  Darling,  5  Mason,  207; 
Gordon  v.  Lewis,  2  Sumn.  628;  Blake 
V.  Langdon,  19  Vt.  485;  Matson  v, 
Obeme,  25  111.  App.  213;  Story's  Eq., 
§i  1430  et  seq, 

34 


*  See  Haynes's  Outlines  of  Equity, 
158,  and  notes  to  Rose  v.  Hart,  2 
Sm.  Lead.  Cas.  293. 

Where  there  exists  mutual  sub- 
sisting debts  or  demands  between 
two  several  partnerships,  and  the 
surviving  member  of  one  of  the 
partnerships  brings  a  suit  against 
one  of  the  members  of  the  other 
partnership  individually,  upon  a  debt 
due  the  plaintiff  partemship  and 
this  suit  is  brought  after  the  Statute 
of  Limitations  has  perfected  a  bar 
as  to  the  claim  of  the  partnership  of 
which  the  defendant  is  a  member  as 
to  any  independent  action  on  such 
debt,  the  partnership  of  which  the 
defendant  is  a  member  can  main- 
tain a  bill  in  equity  to  be  allowed  to 
set  off  such  claim  against  the  claim 
of  the  plaintiff.  Fowler  v.  BeUingeTi 
140  Ala.  240. 
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that  equitable  remedy,  under  which  head  it  will  be  con- 
sidered.^ 

Nevertheless,  these  remarks  must  be  taken  with  some 
qualification.  Cases  do  arise,  even  under  the  modem  com- 
mon-law and  statutory  liberality  as  to  set-off,  in  which  a 
set-off  at  law  is  not  admissible.  Thus,  it  has  been  held  that 
where  the  right  of  the  defendant  is  simply  to  call  the  plain- 
tiff to  an  accoimt,  and  his  denoiand  is  such  as  must  be  settled 
in  account  render  or  by  bill  in  equity,  a  set-off  in  an  action 
at  law  cannot  be  allowed.^  In  these  cases,  and  possibly 
some  others,  the  remedy;  if  any  exists,  must  be  by  bill  in 
equity;  *  and  Courts  of  Chancery  frequently  deviate  from 
the  strict  rule  of  mutuality  when  the  justice  of  the  particu- 
lar case  {e.  g.,  insolvency  of  one  of  the  parties)  requires  it.* 
Thus,  in  a  recent  case  in  Wisconsin,  it  was  said  that  courts 
exercising  chancery  jurisdiction  have  fully  recognized  the 
doctrine  of  equitable  set-off  and  enforce  it  independently 
of  statute,*  and  by  a  Federal  Court  that  courts  of  equity 


^  In  general,  in  order  to  support  a 
set-off  there  must  be  cross  demands 
between  the  same  parties  and  in  the 
same  rights,  such  as  would  sustain 
mutual  actions  against  each  other, 
yet  wherever  there  is  the  practica- 
bility of  avoiding  circuity  of  action 
and  needless  costs,  with  safety  and 
convenience  to  all  parties,  or  where 
there  is  a  special  equity  to  be  sub- 
served, and  no  equity  of  third  par- 
ties to  be  injured,  a  set-ofif  will  be 
allowed  upon  equitable  principles, 
though  the  case  does  not  come 
within  the  language  of  the  statute. 
Craighead  v.  Swartz,  219  Pa.  149. 

*  Russell  V,  Miller,  54  Pa.  154. 

'See  further  on  this  subject,  and 
as  examples  of  cases  in  which  a  setrofT 
may  be  enforced  in  equity  which 
could  not  be  allowed  at  law,  Gay  v. 
Gay,  10  Paige  Ch.  369;  Ferris  v. 
Burton,  1  Vt.  439;  Foot  v.  Ketchum, 
16  Vt.  258;  Lee  ».  Lee,  31  Ga.  26; 
Hecht  t;.   Furniture   Co.,    114   Ga. 


121;  Lindsay  v,  Jackson,  2  Paige  Ch. 
581 ;  Ainslie  v,  Boynton,  2  Barb.  258 
Jeffries  v.  Evans,  6   B.  Mon.   119 
Hughitt  p.  Hayes,  136  N.  Y.  163 
Scott  V,  Armstrong,  146  U.  S.  499 
Bibb  L.  L.  Co.  v.  lima  Machine 
Works,  104  Ga.  116;  Markell  ».  Ray, 
75  Minn.  138;  Robinson,  v.  Kunkle- 
man,   117   Mich.   193;  Downing  v. 
Wilcox,  84  Conn.  437. 

*  See  the  language  of  Chief  Justice 
FuUer  in  Scott  v.  Armstrong,  146 
U.  S.  507,  and  the  authorities  cited 
by  him;  also  Armstrong  v.  Warner,  49 
Ohio  St.  376,  and  Richardson  v.  Doty, 
44  Neb.  73.  But  in  St.  Paul,  etc., 
Trust  Co.  V,  Leek,  57  Minn.  87;  Me- 
chanics' Bank  v.  Stone,  115  Mich. 
648,  and  Northern  Trust  Co.  p. 
Healy,  61  Minn.  230  (cases  of  insol- 
vency), the  right  of  setoff  was  de- 
nied. Insolvency  or  non-residence. 
Porter  v.  Roscman,  165  Ind.  260; 
Perry  v.  Pye,  215  Mass.  403. 

^  Momsen  v,  Noyes,  105  Wis.  565. 
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have  original  jurisdiction  to  offset  judgments  between  the 
same  parties  and  that  where  one  of  the  judgment  debtors 
is  a  non-resident  without  leviable  property  in  the  jurisdiction, 
the  remedy  at  law  is  not  as  prompt,  e£Bicient  and  adequate  as 
a  decree  of  offset  in  equity.^ 

328.  Contribution;  application  most  frequent  in  case  of 
sureties. 

The  equities  to  be  considered  at  present  are  those  of  Con- 
tribution, Exoneration,  Subrogation,  and  Marshalling. 

The  equity  of  Contribution  arises  when  one  of  several 
parties  who  are  liable  to  a  common  debt  or  obligation  dis- 
charges the  same  for  the  benefit  of  all.  It  is  founded  not  on 
contract, but  on  the  general  principles  of  justice  stated  above.^ 
But  it  cannot  be  enforced  on  any  ground  of  fraud;  that  is 
to  say,  when  a  fraud  is  attempted  to  be  practiced  on  several 
persons,  and  one,  alone,  suffers  damage,  the  injured  party 
has  no  right  to  call  upon  the  others,  against  whom  the  de- 
ceit was  designed  to  be  practiced,  for  contribution.'  The 
application  of  this  equity  is  seen  most  frequently  in  the  case 
of  sureties ;  but  it  will,  of  course,  be  borne  in  mind,  that  the 
rules  stated  in  regard  to  this  particular  class  of  debtors  are, 
in  general,  true  as  to  all  parties  who  are  liable  in  common 
to  a  debt  or  charge  of  any  kind.* 

1  Loy  V.  Alston,  172  Fed.  90.  Eads  t;.  Retherford,  114  Ind.  273;  Vo- 

*  Dering  &.  Earl  of  Winchelsea,  1  gle  v.  Brown,  120  HI.  338;  Tomlinaon 

Cox,  318;   1   Lead.  Caa.  Eq.   100;  v.  Bury,  145  Maas.  346;  Odiome  v. 

Whiting  V.  Burke,  L.  R.  10  Eq.  539;  Moulton,  64  N.  H.  211;  Birmingham 

6  Ch.  342;  Yonge  v.  ReyneU,  9  Hare,  v.  Forsythe,  26  S.  C.  358;  Robinson  v. 

809;  Stirling  v,  Forrester,  3  Bligh,  Boyd,  60  Ohio,  57;  Sherling  r.  Long, 

575;  McMahon  v.  Fawcett,  2  Rand.  122  Ga.  797;  Sparks  v,  Childers,  2 

514;  Moore  v,  Moore,  4  Hawkes,  358,  Ind.  Ter.  187;  Putnam  v,  Misochi, 

360;  Moore  t^.  Isley,  2  £>ev.  &  Bat.  Eq.  189    Maas.    421;    Guckenheimer    v. 

372;  Allen  v.  Wood,  3  Ired.  Eq.  386;  Kann,  243  Pa.  75;  Central  Ry.  Co.  v. 

Screven  v.  Joyner,  1  Hill  Ek).  252;  Macon,  9  Ga.  App.  628. 

McKenna  v,  George,   2  Rich.   Eq.  *  Grubb  &.  Cottrell,  62  Pa.  23.   See, 

15;  Breckinridge  v,  Taylor,  5  Dana,  also,  Peck  v,  Ellis,  2  Johns.  Ch.  136. 

110;  Mills  V,  Hyde,  19  Vt.  59;  Strong  *  As  an  illustration  of  the  cases  in 

V.  Mitchell,  19  Vt.  644;  Craig  t;.  An-  which  this  equity  arises  and  of  the 

keney,  4  Gill,  225;  Campbell  v.  Me-  necessity  for  relief  by  bill  in  equity, 

sier,  4  Johns.  Ch.  334;  6  Johns.  Ch.  21 ;  see  Fulton's  Appeal,  95  Pa.  323. 
Van  Winkle  v.  Johnson,  11  Oreg.  469; 
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Where  there  are  two  or  more  sureties,  and  one  pays  the 
debt  for  which  all  are  bound,  the  surety  who  pays  has  the 
right  to  recover  from  each  of  his  co-sureties  his  proportionate 
share  of  the  conunon  burden;  in  other  words,  he  has  the 
right  to  enforce  contribution.  This  right  may  be  asserted 
through  the  medium  of  a  bill  in  equity. 

329.  No  contribution  originally  enforceable  at  law;  ad- 
vantages of  equitable  proceeding. 

"No  contribution  could  have  been  enforced  at  common 
law,  and  the  relief  given  in  equity  was  consequently  based 
upon  the  general  principle  that  no  redress  could  be  had 
elsewhere.^  Subsequently,  however,  the  common-law  courts 
began  to  administer  relief  by  virtue  of  an  implied  assumpsit, 
and  the  remedy  thus  established  has  been  applied,  especially 
in  this  country,  to  most  cases  of  contribution.^  Neverthe- 
less, the  remedy  in  equity  is,  in  many  respects,  superior. 
At  law  separate  actions  would  have  to  be  brought  against 
each  co-surety;  whereas,  in  equity,  all  of  the  co-sureties 
could  be  made  liable  in  the  same  bill,  and  the  rights  of 
sureties  as  against  the  principal  could  be  adjusted  in  the 
same  action.'  Hence,  it  has  been  held  that  the  complexity 
of  an  agreement,  and  the  multiplicity  of  suits  and  the  suc- 
cessive sets  of  suits  to  which  it  might  give  rise  at  law,  are 


^Note  to  Dering  v.  Earl  of  Win- 
chelflea,  1  Lead.  'Cas.  Eq.  100;  Harris 
V,  Ferguson)  2  Bailey,  397;  Norton  v. 
Coons,  3  Denioy  130. 

'Johnson  v,  Johnson,  11  Mass. 
359;  BezzeU  v.  White,  13  Ala.  422, 
Fletcher  v.  Grover,  11  N.  H.  368; 
Agnew  V,  Bell,  4  Watts,  31;  Mason  v. 
Lord,  20  Pick.  447;  Norton  v.  Coons, 
3  Denio,  130;  Foster  v.  Johnson,  5 
Vt.  60;  Boyd  v.  McDonough,  39 
How.  Pr.  R.  389.  Payment  of  the 
debt  by  one  of  several  joint  debtors 
will  not  operate  as  an  extinguish- 
ment or  preclude  a  recovery  for  his 
benefit  against  all,  if  the  circum- 
stances indicate  that  the  intention 
was  to  purchase  the  demand  and  not 


to  satisfy  it,  and  if  no  duty  is  violated 
by  keeping  it  alive.  See  Mclntyre  r. 
Miller,  13  Mees.  &  Wels.  247;  Tayk)r 
V,  Van  Deusen,  3  Gray,  498;  note  to 
Dering  v.  Earl  of  Winchelsea,  1  Lead. 
Cas.  Eq.  130  (4th  Am.  ed.).  The 
subject  in  England  is  now  regulated 
by  statute,  19  and  20  Vict.,  c.  97;  and 
see  Batchellor  v.  Lawrence,  9  C.  B. 
(n.  b.)  543,  as  to  the  right  of  a  co- 
debtor  paying  a  judgment  to  compel 
the  creditor  to  assign  it.  Hodgdon 
V,  Peet,  122  Minn.  286. 

'  See  Craythome  w.  Swinburne,  14 
Ves.  160.  See,  also,  Black  v.  Shreeve, 
7  N.  J.  Eq.  440;  Malone  v,  Stewart, 
235  Pa.  99. 
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grounds  upon  which  a  C!ourt  of  Chancery  naight  properly 
entertain  a  bill  for  the  adjustment  of  the  contributions 
called  for  by  the  agreement  in  one  suit.^  At  law  the  co- 
surety was  compellable  only  to  contribute  his  pro  rata  pro- 
portion, having  regard  to  the  whole  number  of  sureties, 
without  reference  to  the  fact  that  some  one  or  more  of  them 
might  be  insolvent ;  ^  whereas,  in  equity,  the  burden  of  the 
debt  is  divided  among  the  solvent  sureties,  and  the  party 
paying,  therefore,  recovers  from  each  of  the  others  an  amount 
dependent  upon  the  nimiber  of  those  who  are  actually  able 
to  pay.^  At  law,  contribution  could  not  have  been  enforced 
against  the  representatives  of  a  deceased  surety;  but  in 
equity  the  rule  is  otherwise.  It  is,  therefore,  well  settled 
that  the  jurisdiction  of  Courts  of  Chancery  still  remains.^ 

330.  General  rules  as  to  right  of  contribution. 

Such  being  the  origin  of  contribution  as  an  equity,  a  few 
of  the  principles  by  which  its  application  is  regulated  may 
be  briefly  stated.  A  surety  is  not  entitled  to  speculate  upon 
the  debt.  If  he  compromises  the  claim,  his  co-sureties  are 
entitled  to  the  benefit  of  the  compromise.  They  are  respon- 
sible only  for  their  proportion  of  the  amount  actually  paid^^ 
with  interest.* 


» Black  p.  Shreeve,  7  N.  J.  Eq.  457; 
Dysart  v.  Crow,  170  Mo.  275. 

*  Cowell  V.  Edwards,  2  B.  &  P.  268. 

•Burrows  v,  McWhann,  1  Dess. 
409;  Breckinridge  v,  Taylor,  5  Dana, 
110;  Hitchman  v,  Stewart,  3  Drew. 
271;  Mayor  of  Berwick  v.  Murray,  7 
DeG.,  M.  &  G.  497;  Smith  v.  Mason, 
44  Neb.  610;  Potts  v,  Dulin,  125  N.  C. 
413;  Sloan  v,  Gibbes,  56  S.  C.  480; 
Boutin  V.  Etsell,  110  Wis.  276;  Mo- 
David  V.  McLean,  202  111.  354.  D^ 
parture  from  the  state  has  the  same 
effect  upon  the  rights  and  liabilities 
of  the  remaining  sureties  as  insol- 
vency. McKenna  v.  George,  2  Rich. 
Eq.  15;  Faurot  v.  Gates,  86  Wis.  569; 
McAllister  v.  Irwin,  31  Colo.  254; 
Hall  V.  Harris,  6  Ga.  App.  826;  Sails- 


berry  V.  Sailsberry,  140  Ky.  731 ;  John- 
eon  V.  Tennessee  Co.,  75  N.  J.  Eq.  314. 

*  Wayland  v.  Tucker,  4  Gratt.  267; 
Couch  V.  Terry,  12  Ala.  225;  Chip- 
man  ».  Morrill,  20  Cal.  130;  Wright 
V,  Hunter,  5  Ves.  792.  Equity  has 
jurisdiction  where  the  estate  of  a  do- 
ceased  surety  was  settled  before  a 
cause  of  action  on  his  bond  accrued 
to  enforce  contribution  out  of  lands 
held  by  his  heirs.  Hall  v.  Cole,  71 
Ark.  601. 

*  Hickman  v.  McCurdy,  7  J.  J. 
Marsh.  555.  Nor  has  a  surety  any 
right  to  speculate  upon  his  principal. 
Wynn  v.  Brooke,  5  Rawle,  106;  Bon- 
ney  v,  Seely,  2  Wend.  481;  Lawrence 
V,  Blow,  2  Leigh,  30. 

*  Swan's  Estate,  4  Ir.  Eq.  209. 
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Before  contribution  can  be  enforced,  the  surety  must 
actually  have  paid  the  debt;  ^  and  the  payment  must  be 
compulsory.^  This  general  rule,  however,  is  not  with- 
out exceptions;  for  it  was  held  in  a  case  in  the  Elnglish 
Chancery  Division  that  a  surety  against  whom  judgment 
has  been  obtained,  although  he  has  paid  nothing  in  re- 
spect thereof,  may  yet  exact  contribution  from  a  fellow- 
surety.' 

The  surety  must,  moreover,  resort  in  the  first  instance  to 
the  principal.  It  is  only  when  he  fails  to  obtain  reimburse- 
ment from  the  principal  that  he  is  entitled  to  call  upon  his 
co-sureties.*  On  the  other  hand,  the  discharge  of  a  surety 
from  his  principal  obligation  without  discharging  his  co- 
sureties will  not  relieve  him  of  his  liability  to  them  for  con- 
tribution.*^ 

The  circmnstance  that  the  sureties  are  bound  by  different 
instruments,  or  at  different  times,  does  not  affect  the  right 
of  contribution,  provided  always  that  they  are  boimd  for 
the  same  debt,  and  really  occupy  towards  each  other  the 
position  of  co-sureties.*  But  if  each  suretyship  is  a  distinct 
and   separate  transaction   (as  for  distinct  and  separate 


>Wood  V.  Leland,  1  Met.  387; 
Glass  V.  Pullen,  6  Bush,  346;  Town- 
ship of  Canosia  v.  Township  of  Grand 
Lake,  SO  Minn.  357.  But  he  may 
pay  part  of  the  debt  by  a  set-off; 
and  his  right  of  subrogation  will  not 
be  for  the  balance  only,  but  wiU  ex- 
tend to  the  whole  amount  of  the 
creditor's  claim.  City  of  Keokuk  v. 
Love,  31  la.  119;  Kalamazoo  Trust 
Co.  V.  Merrill,  159  Mich.  649;  Eureka 
Lumber  Co.  v.  SatchweU,  148  N.  C. 
316. 

*  Ladd  V.  Chamber  of  Commerce, 
37  Oreg.  49;  Robinson  v.  Seay,  175 
Mo.  App.  713. 

» Wohnershausen  v.  GuUick,  [1893] 
2  Ch.  614;  Stirling  v.  Burdett,  [1911] 
2  Ch.  418.   See,  also,  Smith  v.  Mason, 


44  Neb.  610,  and  Fritch  v.  Bank,  191 
Pa.  288. 

*See  Camp  v.  Bostwick,  20  Ohio 
St.  337.  See,  however,  Bowen  v. 
Hoskins,  45  Miss.  183.  The  rule  at 
law  is  different,  as  the  better  opinion 
seems  to  be  that  in  a  oommon-law 
action  a  surety  may  recover  from  hia 
co-surety  without  showing  the  insolv- 
ency of  the  principal.  See  the  reason 
explained  in  1  Lead.  Cas.  Eq.  169. 

» Clapp  V.  Rice,  15  Gray,  557.  A 
surety  is  entitled  to  share  in  any 
indemnity  received  by  his  co-surety, 
but  such  indemnity  must  have  been 
paid  out  of  the  principal's  money. 
Hutchinson  v.  Roberts  (Del.  Ch.),  11 
Atl.  Rep.  48;  Seidman  v.  Finkelstein, 
76  N.  Y.  Misc.  549. 

« Dering  t;.  The  Earl  of  Winchfit 
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portions  of  the  dame  debt);  the  right  of  contribution  will 
not  exist.^ 

If  the  sureties  are  not  bound  for  the  same  thing,  or  do  not 
occupy  towards  each  other  the  same  relative  positions,  then 
one  of  three  results  may  follow — either,  first,  the  surety 
paying  the  debt  may  have  no  right  of  contribution;  or, 
second,  a  surety  first  in  point  of  time  may  have  no  remedy 
as  against  one  who  is  subsequent;  or,  third,  a  subsequent 
surety  may  have  no  right  as  against  the  first.*  Of  the  first 
of  the  above  results,  the  case  of  a  substituted  surety  is  an 
illustration;  he  has,  of  course,  no  right  of  contribution  as 
against  the  surety  whose  place  he  takes.'  Of  the  second 
class,  an  instance  may  be  found  m  a  case  in  which  a  note 
ws  igned  by  A.  ^  principal,  and  B.  as  3«re.y,  and  then  by 
C.  as  "surety  for  the  above  names,"  and  C.  was  held  not 
liable  to  contribute  to  B.*  The  third  of  the  above  class  of 
liabilities  may  be  illustrated  by  the  case  of  a  person  who 
becomes  surety  on  a  bail-bond  or  appeal-bond  in  an  action 
against  the  principal  in  the  original  obligation,  and  is  sub- 
sequently compelled  to  pay  the  debt.  Such  a  surety,  though 
subsequent  in  point  of  date,  has  no  right  to  caU  upon  a 
surety  in  the  original  obligation  for  contribution.^  These 
various  liabilities  of  sureties  depend  frequently  upon  the 
express  understanding  of  the  parties  to  the  transaction, 
and  oral  testimony  is,  as  a  general  rule,  admissible  to  show 
what  that  imderstanding  was.® 


sea,  1  Cox,  318;  Armitage  v,  Pulber, 
37  N.  Y.  494;  Breckinridge  v,  Taylor, 
5  Dana,  110,  112;  Bell  v.  Jasper,  2 
Ired.  Eq.  697;  Stout  v.  Vance,  1  Rob- 
inson (Va.),  169;  Wamer  v.  Price,  3 
Wend.  397;  Coope  ».  Twynam,  1 T.  & 
R.  426;  rtobinson  v.  Boyd,  60  Ohio, 
57;  Malone  v.  Stewart,  235  Pa.  99; 
Fidelity  Co.  v.  Phillips,  236  Pa.  469. 

*  Moore  v.  Isley,  2  Dev.  &  Bat. 
£q.  372;  Langford  v,  Perrin,  5  Leigh, 
552;  Johnson  v.  Wild,  44  Ch.  D. 
146. 

'See  American  note  to  Dering  v. 


Earl  of  Winchelsea,  1  Lead.  Cas.  Eq. 
157. 

'  Hutchins  v,  McCaulcy,  2  Dev.  & 
Bat.  Eq.  399;  Longley  v.  Griggs,  10 
Pick.  121. 

<  Harris  v.  Warner,  13  Wend.  400 
Thompson  v.  Sanders,  4  Dev.  &  Bat 
404. 

"  Douglass  V,  Fagg,  8  Leigh,  688 
Bums  V.  Huntingdon  Bank,  1  Pen 
&  Watts,  395;  Schnitzel's  Appeal,  49 
Pa.  23.     See,  however,  Hartwell  v 
Smith,  15  Ohio  St.  200. 

« Barry  v.  Ransom,  12  N.  Y.  462; 
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As  the  right  of  contribution  is  an  equitable  right,  it  will 
not  be  enforced  as  against  superior  equities  of  a  third  party,  ^ 
or  of  the  co-surety;  nor  will  it  be  enforced  to  the  prejudice 
or  injury  of  the  creditor,* 


331.  Exoneration;  not  originally  enforceable  at  law. 

As  the  right  of  contribution  is  one  which  exists  between 
those  who  are  equally  liable  for  the  same  debt,  so  the  right 
of  Exoneration,  as  the  term  implies,  exists  between  those 
who  are  successively  liable.  A  surety  who  discharges  an 
obligation  is  entitled  to  look  to  the  principal  for  reunburse- 
ment,  and  to  invoke  the  aid  of  a  court  of  equity  for  this  pur- 
pose,^ and  a  subsequent  surety  who,  by  the  terms  of  the 
contract,  is  responsible  only  in  the  case  of  the  default  of 
the  principal  and  a  prior  surety,  may  claim  exoneration  at 
the  hands  of  either.* 

This  right,  like  that  of  contribution,  could  not  originally 
have  been  enforced  at  law;  but  a  legal  remedy  now  exists 
by  virtue  of  an  implied  promise  to  indemnify.  The  equitable 
jurisdiction,  however,  is  still  maintamed,  on  principles 
which  have  been  before  referred  to. 

The  better  opinion  seems  to  be  that  a  surety  is  entitled  to 
recover  from  the  principal  not  only  the  amount  of  the  debt 
which  he  has  paid,  but  also  the  costs  incurred.*^ 

The  surety  is  entitled  to  file  a  bill  against  the  principal  at 


Apgar  V.  Hiler,  4  Zab.  808;  Hendrick 
V.  Whittemore,  105  Mass.  23. 

»Erb'8  Appeal,  2  P.  &  W.  296; 
Bank  of  Penn.  v.  Potius,  10  Watts, 
152;  Union  Bank  v,  Edwards,  1  Gill 
&  J.  346. 

*  HoUingsworth  v.  Floyd,  2  Har.  & 
G.  87.  In  Herr  v.  Barber,  2  Mackey 
(D.  C.  Rep.),  545,  it  was  held  that  one 
of  several  defendants  guilty  of  a 
breach  of  trust  who  has  paid  a  decree 
against  them  all  cannot  enforce 
contribution  in  equity  from  the 
others. 

» Moore  v.  Young,  1  Dana,  516; 
Baxter  v.  Moore,  5  Leigh,  219;  Bade- 


ley  V.  Ck>nsolidated  Bank,  34  Ch.  D. 
536;  Dowse  ».  Gorton,  [1891]  A.  C. 
190;  Wesley  Church  v.  Moore,  10 
Pa.  273.  The  doctrine  applies  to  a 
mortgage  by  a  wife  of  her  separate 
property  for  her  husband's  debt. 
Aguilar  v.  Aguilar,  5  Mad.  414; 
Ncimcewicz  v.  Gahn,  3  Paige  Ch. 
614;  11  Wend.  312;  Savage  v.  Win- 
chester, 15  Gray,  453;  Smith  v.  Pitts, 
167  Ala.  461. 

*See  Harris  v,  Warner,  13  Wend 
400;  Thompson  v.  Sanders,  4  Dev. 
&  Bat.  404. 

»Wynn  v.  Brooke,  5  Rawle,  106; 
Hayden  v.  Cabot,  17  Maas.  160. 
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any  time  after  the  debt  has  fallen  due,  to  compel  payment, 
although  he  may  not  have  been  sued.^ 

It  has  been  observed  by  a  very  learned  judge  and  author 
that  in  equity  a  person  who  is  entitled  to  be  indemnified 
against  loss  is  not  obliged  to  wait  until  he  has  suffered,  and, 
perhaps,  been  ruined,  before  having  recourse  to  judicial 
aid.^  In  the  ordinary  case  of  principal  and  surety,  as  soon 
as  the  creditor  has  acquired  the  right  to  immediate  payment 
from  the  surety,  the  latter  is  entitled  to  call  upon  the  princi- 
pal debtor  to  pay  the  amount  of  the  debt  guaranteed,  so  as 
to  relieve  the  surety  from  his  obhgation.*  Upon  this  prin- 
ciple it  has  been  held  that  where  an  agreement  was  entered 
into  between  two  insurance  companies,  by  which  one  agreed 
to  re-insure  certain  risks  of  the  other,  the  re-insured  company 
could  resort  to  equity  to  compel  performance  of  the  agree- 
ment without  waiting  to  pay  the  original  insured ;  *  and 
this  decision  seems  entirely  warranted  by  the  authorities 
already  referred  to.  So,  also,  in  conformity  with  the  same 
principle,  partners  and  directors  who  are  individually  liable 
to  be  sued  on  bonds  and  notes,  which  as  between  them  and 
their  co-partners  are  to  be  regarded  as  the  bonds  and  notes 
of  the  firm  or  company,  are  entitled  to  call  for  contribution 
before  the  bonds  and  notes  are  actually  paid.^ 

1  Beaver  v,  Beaver,  23  Pa.   167;  294;  West  Huntsville  Co.  v.  Alter, 

Ardcsco  Oil  Co.  v,  N.  A.  Mining  Co.,  164  Ala.  305;  Fidelity  Co.  v.  Buckley, 

66  Pa.  375;  Cooper  v.  National  Co.,  75  N.   H.  506;  Carr  v,  Davis,  64 

132  Ga.  529;  Southwestern  Surety  Co.  W.  Va.  528. 

V.  Wells,  217  Fed.  295.  *  Gantt  v.  Amer.  Cent.  Ins.  Co., 

*  lindley   on   Partnership,  p.  438  68  Mo.  503  (534);  Fame  Ins.  Co.'s 

(8th  ed.).  Appeal,  83  Pa.  405. 

» Wooldridge  ».  Norrifl,  L.  R.  6  Eq.  » Norwich   Yam   Co.'s   Case,    22 

410;  Nisbet  t^.  Smith,  2  Bro.  Ch.  582.  Beav.  143.    See,  also,  Hemming  v. 

See,  also.  Pride  v.  Boyce,  Rice's  Eq.  Maddick,  L.  R.  7  Ch.  395;  Case  of 

276,  287;  Bishop  ».  Day,  13  Vt.  81,  Oriental  Commer'l  Bank,  L.  R.  3  Ch. 

88;  Hoffman  v,  Johnson,  1  Bland  Ch.  791;  Cruse  v.  Paine,  L.  R.  6  Eq.  641; 

103,    105;   Stevenson  ».   Taverness,  4  Ch.  441.    A  surety  when  sued  upon 

9  Gratt.  398;  Rice  v.  Downing,  12  the  bond  cannot  defend  upon  the 

B.  Mon.  44;  Ellis  v.  Southwestern  ground  that  he  was  induced  to  sign 

Land  Co.,   108  Wis.   313;   note  to  by  the  fraudulent  misrepresentations 

Dering    v.    Earl   of    Winchelsea,    1  of  the  principal.     Bromberg  v,  Fi- 

Lead.  Cas.  Eq.  135  (4th  Am.  ed.);  delity  Co.,  139  Ala.  338. 
Cotting  V,  Elevator  Co.,  214  Mass. 
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332.  Cases  in  which  these  equities  are  usually  applied. 

The  equity  of  exoneration  is  frequently  applied  in  the  ad- 
ministration of  the  assets  of  decedents.  ThuS;  the  personal 
property  is  generally  the  primary  fund  for  the  payment  of 
debts;  and  hence  it  is  well  settle  that  if  a  person  borrows 
money  and  gives  his  bond  and  mortgage  for  the  debt,  the 
mortgage  is  merely  a  collateral  security  for  the  personal 
obligation,  and  the  heir  or  devisee  may  call  upon  the  exec- 
utor to  exonerate  the  land  by  an  appUcation  of  the  personal 
assets  to  the  discharge  of  the  mortgage.^  The  subject  will 
be  noticed  hereafter.* 

The  equities  of  contribution  and  exoneration  arise  only 
when  the  payment  is  made  in  discharge  of  a  binding  obUga- 
tion.  If  the  payment  is  voluntary,  it  gives  no  title  to  con- 
tribution. Thus,  a  co-owner  cannot,  as  a  general  rule, 
claim  a  pro  rata  reimbursement  for  the  amounts  expended  by 
him  for  meliorations  and  repairs  to  the  property.* 

No  right  of  contribution  exists  where  the  demand  is  ex 
delicto.^  In  cases  of  breach  of  trust,  however,  not  involving 
actual  fraud,  contribution  may  be  enforced  by  trustees  as 
between  themselves.* 


333.  Sales  of  different  parcels  of  mortgaged  land  to  suc- 
cessive purchasers. 
It  has  been  stated,  already,  that  the  case  of  suretyship 
was  only  one  instance  of  the  general  doctrine  of  contribu- 


^See  Keysey's  Case,  9  S.  &  R. 
71;  Cumberland  v.  Codrington,  3 
Johns.  Ch.  229,  257;  Hewes  w.  De- 
hon,  3  Gray,  205;  Goodbum  v.  Ste- 
vens, 1  Md.  Ch.  420;  note  to  Duke  of 
Ancaster  v,  Mayer,  1  Lead.  Cas.  £q. 
(542. 

*  See  post,  §  348.  See  In  re  Gor- 
ton, 40  Ch.  D.  536,  for  an  example  of 
the  doctrine  of  subrogation  as  applied 
to  a  case  where  executors  have  car- 
ried on  a  testator's  business  under 
trusts  in  his  will,  and  the  remarks  of 
Lindiey,  L.  J.,  on  p.  541. 

*  Hardy  v.  Sproule,  31   Me.  71; 


Reed  v,  Bachelder,  34  Me.  205;  Tur- 
ner V,  Burrows,  8  Wend.  144;  An- 
derson V,  Grcble,  1  Ashm.  136; 
Falcke  v,  Scottish  Co.,  34  Ch.  D.  234; 
Adams's  Doct.  of  Eq.  267. 

4  Peck  V.  Ellis,  2  Johns.  Ch.  131 ; 
Bartle  v.  Nutt,  4  Pet.  184.  See,  for 
exceptions  to  the  general  rule.  Ache- 
son  V,  Miller,  2  Ohio  St.  203;  Moore 
&.  Appleton,  26  Ala.  633;  May  berry  v, 
Ry.  Co.,  100  Minn.  79;  City  v,  Ry. 
Co.,  156  Ky.  141;  Avery  ».  Bank, 
221  Mo.  71. 

*See  Hill  on  Trustees,  814,  notes 
(4th  Am.  ed.). 
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tion.  Some  other  instances  may  be  briefly  noticed.  If  a 
mortgaged  estate  is  sold  to  several  parties^  and  one  of  the 
parties  pays  the  mortgage,  he  will  be  entitled  to  contribu- 
tion.^ This  equity  is  not  binding  on  the  creditor,  but  if  he 
renders  its  performance  impossible  by  cancelling  the  debt  as 
against  one  of  the  lots  when  he  has  notice  of  the  prior  con- 
veyance, he  can.  only  enforce  payment  of  a  proportionable 
share  as  against  the  others.^  This  rule  does  not  apply  when 
the  purchases  of  the  different  parcels  take  place  at  differ- 
ent times.  If  any  parcel  remains  in  the  hands  of  the  vendor, 
that  parcel  will  be  first  liable.  The  purchaser  of  the  last  lot 
will  be  liable  to  make  good  the  loss  incurred  by  the  purchaser 
of  a  prior  lot,  and  the  first  purchaser  will  be  the  last  person 
who  can  be  held  responsible  in  respect  of  his  lot.  In  other 
words,  the  purchasers  will  be  liable  in  the  inverse  order  of 
their  purchases.' 

» White  V.  White,  *  9  Ves.  554; 
Jones  V,  Jone8,  5  Hare,  440;  Thomas 
V,  Hearn,  2  Porter,  262;  Chamber- 
layne  v.  Temple,  2  Rand.  384;  Dupuy 
V.  Johnson,  1  Bibb,  562;  Poston  v, 
Eubank,  3  J.  J.  Marsh.  42;  Williams 
v.  Craig,  2  Edw.  Gh.  297;  Aiken  v. 
Gale,  37  N.  H.  501. 

» Stirling  v.  Forrester,  3  Bligh 
(o.  8.),  575,  590;  Stevens  v.  Cooper, 
1  Johns.  Ch.  425;  Cheesebrough  v, 
Millard,  1  Johns.  Ch.  409;  Guion  v, 
Knapp,  6  Paige  Ch.  35;  Paxton  v. 
Harrier,  11  Pa.  312;  Jones  v.  Myrick, 
8  Gratt.  180;  George  v.  Wood,  9  Allen, 
83;  Stillman  v.  Stilhnan,  21  N.  J.  Eq. 
126;  Faasett  ».  Traber,  20  Ohio,  540. 
See,  also,  Lloyd  v.  Galbraith,  32  Pa. 
103;  Lock  v.  Fulfoid,  52  111.  166. 

'Clowes  V,  Dickenson,  5  Johns. 
Ch.  235;  9  Cow.  403;  Cowden's 
Est.,  1  Pa.  267;  Mevey's  Appeal,  4 
Pa.  80;  Paxton  v.  Harrier,  11  Pa.  312; 
Schrack  v.  Shriner,  100  Pa.  451;  Mil- 
ligan's  Appeal,  104  Pa.  503;  Holden 
V,  Pike,  24  Me.  427;  Sheperd  v. 
Adams,  32  Me.  63;  Allen  v,  Clark, 
17  Pick.  47  (though  see  Parkman  v. 


Welch,  19  Pick.  231);  Pallen  v.  Agri- 
cultural Bank,  1  Freem.  Ch.  419; 
Agricultural  Bank  v.  Pallen,  8  Sm. 
&  M.  357;  Thompson  v,  Murray,  2 
Hill  Ch.  204,  213;  Wright  v.  At- 
kinson, 3  Sneed,  585;  Conrad  v.  Hai^ 
rison,  3  Leigh,  532;  Blair  v.  Ward, 

10  N.  J.  Eq.  119;  Mount  v.  Potts, 
23  N.  J.  Eq.  188;  Commercial  Bank  v. 
Western  Reserve  Bank,  11  Ohio,  444; 
Prickett  V.  Sibert,  75  Ala.  315;  Ellis 
V.  Fairbanks,  38  Fla.  257;  Bradfield 
V.  Sewall,  58  Neb.  637;  Farmers' 
Savings  Ass'n  v.  Kent,  131  Ala.  246. 
But  in  Kentucky,  in  Dickey  v, 
Thompson,  8  B.  Mon.  312,  the  Court 
of  Appeals  refused  to  follow  the  doc- 
trine in  Clowes  v.  Dickenson,  and  in 
Massachusetts  its  application  would 
seem  to  depend  upon  the  presence  of 
covenants  of  warranty.  Chase  ». 
Woodbury,  6  Cush.  148;  Bradley  v. 
George,  2  Allen,  392;  George  v.  Wood, 

1 1  Allen,  41 .  But  elsewhere  the  ques- 
tion is  considered  one  of  contract 
simply,  and  the  existence  of  the  cov- 
enant is  regarded  merely  as  emdence 
by  which  the  intention  of  the  parties 
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This  rule,  of  course,  only  applies  when  the  sale  of  the  lot  is 
made  free  of  encumbrances.  If  the  purchaser  takes  it  subject 
to  the  mortgage,  the  presumption  is  that  the  amount  has 
been  deducted  from  the  purchase-money,  and  the  burden 
of  the  mortgage  ought,  therefore,  justly  to  fall  upon  the  ven- 
dee ;  and  in  such  a  case,  if  the  vendor  or  those  claiming  under 
him  by  subsequent  sales  are  compelled  to  pay  the  mortgage, 
they  will  be  entitled  to  contribution  or  exoneration,  as  the 
case  may  be,  at  the  hands  of  the  first  purchaser.^ 

334.  General  average. 

The  doctrine  of  general  average  is  another  illustration  of 
the  right  of  contribution.  It  is  called  into  play  when  a  loss 
arises  in  consequence  of  extraordinary  sacrifices  made  or 
expenses  incurred  for  the  preservatipn  of  the  ship  and  cargo, 
in  which  case  the  loss  must  be  borne  proportionately  by  all 
who  are  interested.  Thus,  where  goods  are  thrown  over- 
board, or  a  portion  of  the  ship's  rigging  cut  away,  to  lighten 
and  save  the  ship,  or  the  ship  itself  is  intentionally  stranded 
to  save  her  cargo  from  a  tempest  or  an  enemy,  or  a  part  of 
the  cargo  is  delivered  up  by  way  of  ransom,  or  is  sold  for  the 
necessity  of  the  ship ;  in  all  such  cases,  as  the  impending  dan- 
ger is  conmion  to  all,  the  loss  incurred  in  averting  the  same 
should  be  borne  by  all. 

It  was,  at  one  time,  thought  that  the  sole  jurisdiction  to 
recover  contribution  in  cases  of  general  average  resided  in 
the  Court  of  Chancery;  but  it  is  now  settled  that  the  juris- 
diction of  equity  is  only  concurrent,  and  that  the  party  seek- 
ing contribution  may  enforce  his  right  through  the  medium 
of  the  common-law  action  of  assiunpsit.^ 

The  equity  of  contribution  also  arises  when  one  of  several 
tenants  in  common  of  land  which  is  subject  to  a  lien,  is  com- 

is  to  be  ascertained.    See  Rawle  on  141  Cal.  11;  Higinbotham's  Estate^ 

Gov.  for  Title,  503,  624  (5th  ed.),  61  Pa.  Sup.  458. 

where  the  authorities  are  examined.  ^  See  2  Lead.  CSas.  Eq.  303. 

Am.  note  to  Aldrtch  v.  Cooper,  2  '  See  notes  to  Birkley  v.  Preagrave, 

Lead.  Gas.  Eq.  293  (4th  Am.  ed.);  1  Tudor's  Lead.  Gas.  Merc.  Law,  83 

Vogle  V,  Brown,   120  111.  338,  and  (112, 1st  Am.  ed.). 

Merced  Bank  p.  Grocker  Water  Go., 
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pelled  to  pay  more  than  his  due  proportion  in  discharge  of 
the  same.^ 

336.  Subrogation;  nature  of  the  right 

The  equity  of  Subrogation  springs  naturally  out  of  the 
two  equities,  just  considered,  of  contribution  and  exonera- 
tion, and  is,  in  fact,  one  of  the  means  by  which  those  equities 
are  enforced. 

Subrogation,  as  was  stated  in  the  Introduction,^  is  an 
equity  called  into  existence  for  the  purpose  of  enabling  a 
party  secondarily  liable,  but  who  has  paid  the  debt,*  to  reap 
the  benefit  of  any  seciuities  or  remedies  which  the  creditors 
may  hold  as  against  the  principal  debtor  and  by  the  use  of 
which  the  party  paying  may  thus  be  made  whole.*  This 
equity  may  be  used  to  enforce  the  equity  of  exoneration  as 
against  the  principal  debtor,  or  of  contribution  as  against 
others  who  are  in  the  same  rank.^ 


1  Gearhart  v,  Jordan,  11  Pa.  325; 
Hebb  V.  Moore,  66  Md.  167;  Hogan 
9,  McMahon,  115  Md.  195;  Harriaon 
V.  Cole,  50  Colo.  470;  Wilson  v.  linder, 
21  Ida.  576. 

« Ante,  i  27. 

s  See  Kyner  v.  Kyner,  6  Watts,  227; 
Forat  Oil  Co.'s  Appeal,  118  Pa.  145; 
Ins.  Co.  of  North  Am.  v.  The  Fidelity 
Title  &  Tr.  Co.,  123  Pa.  525;  Fidelity 
Title  &  Tr.  Co.  v.  People's  Nat.  Gas 
Co.,  150  Pa.  8;  Musgrave  v.  Dickson, 
172  Pa.  629;  Lumberman's  Ins.  Co.  v. 
Sprague,  59  Minn.  208;  Insurance  Co. 
V,  Raiht)ad  Co.,  132  N.  C.  75.  In 
Life  Ins.  Co.  v,  Parker  &  Co.,  96  Tex. 
287,  subrogation  was  refused  to  an 
accidoit  insurance  company  in  re- 
spect of  a  claim  against  a  railroad 
company  on  the  part  of  the  injured 
person.  But  until  the  surety  actu- 
ally pays  the  creditors  he  is  not  en- 
titled to  subrogation.  Kyner  v. 
Kyner  and  other  cases  cited  in  the 
note,  supra;  also  Parrott  v.  Chester- 
town  Back,  88  Md.  515.   In  Myers  v. 


Miller,  45  W.  Va.  595,  it  was  con- 
tended that  one  could  not  be  subro- 
gated to  the  rights  of  the  state,  but 
the  court  decided  against  the  conten- 
tion. See  postf  i  338;  Lee  v.  Barrett, 
82  N.  Y.  Misc.  475;  American  Co.  v. 
Pipe  Co.,  53  Ind.  App.  335. 

« Forest  Oil  Co.'s  Appeal,  118  Pa. 
145;  Schilb  v.  Moon,  50  W.  Va.  47; 
Sands  v.  Durham,  98  Va.  392.  A 
surety  who  has  paid  the  debt  of  his 
principal  is  entitled  to  be  subrogated 
to  all  the  rights  of  the  creditor 
against  the  principal  and  also  to  the 
rights  of  the  creditor  against  other  per- 
sons v>ho  were  liable  for  the  debt. 
When  the  principal  is  a  fiduciary  and 
has  been  guilty  of  a  breach  of  trust, 
his  surety  upon  paying  the  debt  is 
subrogated  to  the  remedies  of  the 
cestui  que  trust  against  those  who 
participated  in  the  breach  of  trust. 
American  Bonding  Co.  v.  Mechanics' 
Bank,  97  Md.  598;  lAckawanna 
Trust  Co.  0.  Gomeringer,  236  Pa.  179. 

*See  Hess's  Estate,  69  Pa.  272; 
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Suppose,  for  example,  A.  to  be  a  creditor  of  B.,  and  C.  and 
D.  to  be  sureties  for  B.,  and  A.,  moreover,  to  possess  the  addi- 
tional security  of  a  mortgage  on  B.'s  real  estate.  If,  now,  C- 
pays  the  debt,  he  will  be  entitled  to  have  an  assignment  of 
the  mortgage,  and  to  enforce  it  against  B.'s  real  estate,  in 
order  to  assert  his  right  of  exoneration.^ 

So,  also  if  a  co-surety  has  a  security  from  the  principal, 
the  surety  paying  the  debt  will  be  entitled  to  the  benefit  of 
this  security.^ 

Let  us  take  another  instance:  Suppose  A.,  the  obligor  on 
a  bond  to  B.,  mortgages  his  land  to  B.  to  secure  the  payment 
of  the  bond,  and  that,  afterwards,  A.  inciu*s  another  debt 
upon  which  judgment  is  obtained  and  the  land  is  sold  at 
sheriff's  sale.  Let  it  further  be  supposed  that  under  the  law 
which  prevails  in  the  jurisdiction  in  which  the  sale  takes 
place,  the  title  thus  acquired  by  the  purchaser  (whom  we 
will  call  C.)  is  held  by  him  subject  to  the  mortgage-debt  and 
that  for  the  payment  of  his  debt  the  land  is  primarily 


New  Orleans  v.  Gaines,  138  U.  S.  595; 
note  to  Dering  v.  Earl  of  Winchelsea, 
1  Lead.  Cas.  Eq.  136  (4th  Am.  ed.); 
State  V.  Perkins,  114  La.  302.  An 
insurer  who  pays  a  loss  caused  by 
a  carrier's  negligence  is  subrogated 
to  the  assured's  rights  against  such 
carrier.  The  carrier's  liability  is  pri- 
mary, that  of  the  insurer  secondary. 
Railway  Co.  v,  Manchester  Mills,  88 
Tenn.  653;  Lumbermen's  Mut.  Ins. 
Co.  V.  Raihx>ad  Co.,  149  Mo.  165; 
Caledonia  Ins.  Co.  v.  Northern  Par 
cific  Ry.  Co.,  32  Mont.  46.  An  ao- 
cident  insurance  company  is  not  en- 
titled to  be  subrogated  to  the  claim 
of  insured  against  a  railway  com- 
pany for  negligence  causing  his  in^* 
jury,  on  payment  of  the  indemnity 
stipulated  in  the  policy;  nor  can  it 
defend  against  the  claim  of  insured 
because  he  has  settled  with  and  re- 
leased such  railway  company,  ^tna 
Ins.  Co.  V,  Parker,  96  Tex.  287;  Gan- 
gler  V.  Chicago  R.  R.  Co.,  197  Fed.  80. 


^See  Drew  v,  Lockett,  32  Beav. 
499.  See,  also,  Billings  v.  Sprague, 
49  111.  509;  Kirkman  v.  The  Bank,  2 
Cold.  397;  Dearborn  v.  Tayk>r,  18 
N.  H.  153;  Klopp  v.  Lebanon  Bank, 
46  Pa.  88;  McNeills  v,  McNeills,  36 
Ala.  109;  Sears  v.  Laforoe,  17  la. 
473;  Lewis  v.  Pahner,  28  N.  Y.  271; 
Davison  v.  Gregory,  132  N.  C.  389; 
Storms  V.  Storms,  3  Bush,  77;  Irick 
V.  Black,  17  N.  J.  Eq.  189;  Rhame  v, 
Lewis,  13  Rich.  Eq.  269;  Pitcher  v, 
Griffiths,  216  Mass.  174;  Hubbard  v. 
Hubbard,  161  lU.  App.  623. 

*  Copis  V.  Middleton,  T.  &  R.  231; 
Parham  v.  Green,  64  N.  C.  436;  Mo- 
Cune  0.  Belt,  45  Mo.  174;  Hinsdill  v. 
Murray,  6  Vt.  136;  Aldrieh  v.  Hap- 
good,  39  Vt.  617;  Brown  v,  Ray,  18 
N.  H.  102;  Agnew  v.  BeU,  4  Watts, 
31;  Moore  v.  Moore,  4  Hawks,  358; 
note  to  Dering  v,  Ek^l  of  Winchel- 
sea,  1  Lead.  Cas.  Eq.  162.  See,  how- 
ever, HaU  V.  Cufthman,  16  N.  H. 
462. 
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liable.  If,  now,  A.  is  sued  on  his  bond  and  compelled  to  pay, 
he  will  be  subrogated  to  the  rights  of  B.,  and  will  be  entitled 
to  enforce  the  mortgage  against  the  land  in  the  hands  of  C. ; 
for  C,  by  taking  title  subject  to  the  mortgage,  has  made  the 
land  primarily  liable  and  A.  now  stands  in  the  attitude  of 
siu^ty  only.^ 

The  same  doctrine  is  also  frequently  applied  when  a  junior 
encumbrancer  is  compelled,  for  his  own  protection,  to  pay 
oflf  a  prior  lien.* 

A  comprehensive  classification  of  the  cases  in  which  the 
doctrine  is  applied,  is  difficult;  but  most  instances  would 
seem  to  fall  within  one  or  the  other  of  the  classes  suggested  by 
a  Georgia  decision  in  which  it  was  said  that  a  subrogation 
will  arise  only  in  the  cases  where  the  party  claiming  it  has 
advanced  the  money  to  pay  a  debt,  which  in  the  event  of  de- 
fault by  the  debtor  he  would  be  bound  to  pay,  or  where  he 
had  some  interest  to  protect,  or  where  he  advanced  money 
under  an  agreement  express  or  unplied  made  either  with  the 
debtor  or  creditor  that  he  would  be  subrogated  to  the  rights 
and  remedies  of  the  creditor.' 

336.  Judgment  may  be  kept  alive  after  it  is  paid,  in  order 
to  protect  equities. 
This  equity  of  subrogation  is  one  eminently  calculated  to 
do  exact  justice  between  persons  who  are  bound  for  the  per- 
formance of  the  same  duty  or  obligation,  and  is  one,  there- 
fore, which  is  much  encouraged  and  protected.  This  may  be 
seen  from  the  rule  which  allows  the  siu'ety  to  keep  alive  a 
judgment  for  the  purpose  of  obtaining  satisfaction  out  of  the 
principal.    Ordinarily  the  payment  of  a  debt  operates  as 

^  Steel  V.  Walter,  204  Pa.  257,  and  it  was  held  that  there  may  be  sub- 
cases cited  on  pp.  267  et  seq.  rogation   where  the  junior   encum- 

*  Silver  Lake  Bank  v.   North,   4  brancer  pays  only  part  of  the  debt, 

Johns.  Ch.  370;  Mosier's  Appeal,  56  if  the  whole  debt  be  paid;  or  to  a 

Pa.  76.    See,  also,  Wallace's  Appeal,  lessee  for  years  in  the  same  position. 

5  Pa.  103;  Reybum  v.  Mitchell,  106  Hopkins  Mfg.  Co.  o.  Ketterer,  237 

Mo.  365;  Aultman  v.  Bishop,  53  Neb.  Pa.  285. 

545;  Smith  v.  Stephens,  164  Mo.  415;  *  Wilkins  v.  Gibson,  113  Ga.  31; 

Bennett  v.  Bank,  128  la.  1.  McCowan  v.  Brooks,  113  Ga.  532. 

In  Wilkins  v.  Gibson,  113  Ga.  31, 
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its  extinguishment,  and  the  judgment  obtained  for  the  debt 
would  necessarily  fall  with  it.  To  apply  the  rule  to  the  case 
of  a  surety  paying  the  debt  would  obviously  work  injustice 
in  many  instances;  for,  by  coming  in  as  a  simple  contract 
creditor,  the  surety  might  lose  his  chance  of  reimbursement. 
It  has,  accordingly,  been  held,  and  must  be  considered  to  be 
the  generally  received  doctrine,  that  a  surety,  who  pays  a 
debt  which  has  been  reduced  to  judgment,  is  entitled  to  have 
the  judgment  kept  alive  for  his  benefit,  and  to  enjoy,  as 
against  the  principal  debtor,  and  also  as  against  a  co-surety, 
exactly  the  same  advantages  which  could  have  been  claimed 
by  the  judgment-creditor.^  In  England,  indeed,  the  law  had 
been  settled  the  other  way  by  Lotd  Eldon,^  whose  ruling 
was  followed  by  Lord  Brougham;  ^  but  the  hardship  of  his 
ruling  led  ultimately  to  the  passage  of  a  statute  authorizing 
the  judgment  to  be  kept  alive  for  the  benefit  of  sureties;  *  and 
the  ruling  in  this  country  has  been  the  other  way,  and  the 
doctrine  established  as  above  stated.^  Payment  of  the  debt, 
in  short,  is  considered  to  operate  as  an  assignment  of  it ;  and 


^Bank  v.  Opera  House  Co.,  23 
Mont.  34;  Davis  v.  Vass,  47  W.  Va. 
811.  The  same  doctrine  has  been 
applied  where  an  intending  purchaser 
of  land  pays  off  liens.  In  such  a 
case  equity  will  treat  him  as  the  as- 
signee of  such  liens,  although  they 
may  have  been  marked  of  record 
satisfied.  Fowler  v,  Maus,  141  Ind. 
47;  Home  Inv.  CJo.  v,  Clarson,  15 
S.  Dak.  613;  Fulkerson  t;.  Taylor,  100 
Va.  426. 

*Copis  V.  Middleton,  1  T.  &  R. 
229. 

»  Hodgson  t;.  Shaw,  3  My.  &  K.  190. 

<  19  and  20  Vict.,  c.  97. 

^  Lidderdale  t^.  Robinson,  2  Brock. 
160;  12  Wheat.  594;  Lathrop's  Ai>- 
peal,  1  Pa.  512;  Gottrell's  Appeal, 
23  Pa.  294;  Baily  v.  Brownfield, 
20  Pa.  41;  Wright  t;.  Grover,  82 
Pa.  80;  Fleming  v.  Beaver,  2  Rawle, 
128;  Goodyear  v.  Watson,  14  Barb. 


481;  Marsh  v.  Pike,  10  Paige  Ch.  595; 
Tinsley  v,  Anderson,  3  Call,  285; 
PowelPs  Ex'rs  v.  White,  11  Leigh, 
309;  McDougal  v.  Dougherty,  14  Ga. 
674;  Burrows  v,  McWhann,  1  Dess. 
409;  Norwood  t;.  Norwood,  2  Har.  & 
J.  238;  Watkins  v.  Worthington,  5 
Bland,  509;  Atwood  v,  Vincent,  17 
Conn.  575;  Norton  v.  Soule,  2  GreenL 
341;  Neilson  v.  Fry,  16  Ohio  St.  552; 
AUen  V,  Dermott,  80  Mo.  56;  Bushong 
V.  Taylor,  82  Mo.  660;  Heisler  v.  Ault- 
man,  56  Minn.  454;  Am.  note  to 
Dcring  V,  Earl  of  Wiuphelsea,  1  Lead. 
Cas.  Eq.  137  et  seq,  (4th  Am.  ed.). 
The  surety  must  assert  his  equitable 
right  before  his  legal  remedy  is 
barred.  Junker  v.  Rush,  136  111. 
179;  Pollock  v.  Wright,  15  S.  Dak. 
134;  Smith  v.  Davis,  71  W.  Va.  316; 
Fidelity  Co.  i;.  Sousley,  151  Ky. 
39;  Kramer  v.  Surety  Co.,  90  Neb. 
301 ;  Bragg  v.  Patterson,  85  Ala.  233. 
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the  equity  of  subrogation  has  received  a  more  liberal  con- 
struction in  this  country  than  in  England.^ 


337.  Extent  of  the  doctrine  of  subrogation. 

The  creditors  of  a  surety  whose  liens  upon  the  surety's  real 
estate  are  disturbed  by  its  application  to  pay  the  debt  of  the 
principal  are  entitled  to  the  same  right  of  subrogation  as  the 
surety  himself;  ^  and  this  right,  after  it  has  become  fixed, 
cannot  be  defeated  by  the  assignment  or  transfer  of  the 
surety,'  although  it  may  be  so  defeated,  before  it  becomes 

0 

absolute,  by  the  surety's  transfer.^  On  the  other  hand,  the 
assignee  of  the  debt,  or  a  subsequent  guarantor  of  the  same, 
will  be  entitled  to  be  subrogated  to  all  the  remedies  against 
the  original  siu^ty.^ 

A  mere  volunteer  who  pays  the  debt  cannot  claim  to  be 
subrogated.*  If  such  payment  is  in  fact  a  purchase  of  the 
debt,  and  is  intended  to  operate  as  such,  the  assignee  will 
acquire  as  an  incident  to  his  purchase  the  right  of  subroga- 
tion ;  ^  and  the  question  of  subrogation  in  such  a  case  is  one 
of  law,  dependent,  however,  upon  the  preliminary  question 
of  fact  whether  a  piu*chase  or  extinguishment  of  the  debt  was 


*  See  Draper  v,  Ashley,  104  Mich. 
627;  Gore  v,  Brian,  35  Atl.  (N.  J. 
Eq.)  897;  McChire  v.  Johnson,  10 
Okla.  663,  668. 

*  Neff  V,  MiUer,  8  Pa.  348.  In  this 
case  Harrisburg  Bank  v.  German,  3 
Pa.  303,  was  overruled.  See  Huston's 
App.,  69  Pa.  488.  See,  also,  Gear- 
hart  V.  Jordan,  11  Pa.  325,  and  Lloyd 
V.  Galbraith,  32  Pa.  103. 

*  Huston's  Appeal,  69  Pa.  485. 

*  Cunningham  v,  Maoon  and  Bruns- 
wick R.  R.,  166  U.  S.  419. 

» Hughes  V,  littlefield,  18  Me.  400; 
Carter  v,  Jones,  6  Ired.  Eq.  196;  Mat- 
thews V.  Aiken,  1  Comst.  696;  Tal- 
mage  v,  Burlingame,  9  Pa.  21;  Peak 
V.  Dorwin,  25  Vt.  28.  See  Haverford 
L.  &  B.  Ass'n  V.  Fire  Ass'n,  180  Pa. 
528. 

*  Webster  &  Goldsmith's  App.,  86 

35 


Pa.  409;  In  re  N.  R.  Constr.  Co.,  38 
N.  J.  Eq.  433;  Wormer  v.  Waterloo 
Agr.  Works,  62  la.  699;  Matteson  v. 
Dent,  112  la.  561;  Montgomery  v. 
City  Council,  99  Fed.  825;  Weil  v. 
Ginnery  Co.,  42  La.  Ann.  492;  Wad»- 
worth  V.  Blake,  43  Minn.  509;  Desot 
V.  Ross,  95  Mich.  81;  Bennett  v. 
Chandler,  199  111.  97;  Roberts  v. 
Best,  172  Mo.  67;  Suddath  v.  Galla- 
gher, 126  Mo.  393;  Gunter  v.  Addy,  58 
S.  C.  178;  Watkins  v.  Williams,  63 
Kan.  30.  And  see  Morgan's,  etc., 
Co.  V.  Tex.  Cent.  Ry.  Co.,  137  U.  S. 
198;  Sharp  v.  Bank,  70  Neb.  758; 
Lackawanna  Trust  Co.  v.  Gome- 
ringer,  236  Pa.  179;  Nelson  v,  McKee, 
53  Ind.  App.  344. 

7  Edwards  v.  Bay  State  Gas  Co., 
184  Fed.  983. 
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intended.^  The  mere  fact  that,  with  the  proceeds  of  a  later 
mortgage,  a  prior  mortgage  was  paid  oflf  for  the  purpose  of 
removing  the  lien  thereof,  affords  no  gromid  for  subrogating 
the  junior  mortgagee  to  the  right  of  the  former  mortgagee 
upon  its  being  discovered  that  a  lien  had  arisen  intermediate 
between  the  two  mortgages.^ 

It  was  held  in  a  case  in  South  Carolina,  decided  in  1893, 
that  where  a  bona  fide  purchaser  at  a  void  judicial  sale,  who 
thought  that  he  was  taking  a  good  title,  has  paid  his  bid  and 
the  money  has  been  appUed  to  the  payment  of  a  mortgage- 
debt,  he  is  entitled  to  be  subrogated  to  the  rights  of  the  mort- 
gagee.' Upon  the  same  groimd  it  was  held,  in  Evertson  v. 
The  Central  Bank,  that  where  money  loaned  on  a  forged 
mortgage  was  appUed  to  the  payment  of  a  prior  and  valid 
mortgage,  the  mortgagee  under  the  forged  mortgage  could 
successfully  claim  to  be  subrogated  to  the  rights  of  the  prior 
mortgagee.^ 

On  the  other  hand,  in  Campbell  v.  Foster  Home,  decided 
by  the  Supreme  Court  of  Pennsylvania  in  1894,  it  was  held 
that  a  mortgagee  under  a  forged  mortgage,  who,  under  the 
impression  that  he  was  taking  a  good  title  as  mortgagee,  paid 
off  a  prior  and  valid  mortgage,  was  not  entitled  to  be  sub- 


^  See  Swan  v.  Patterson,  7  Md.  164; 
Contoooock  Precinct  v.  Hopkinton, 
71  N.  H.  574;  Belshaw  v.  Bush,  11  C. 
B.  191;  Orippen  v.  Chappel,  35  Kan. 
405;  Am.  note  to  Dering  v.  Earl 
of  Winchelsea,  1  Lead.  Cas.  Eq. 
155. 

'  Hoagland  v.  Green,  54  Neb.  164. 
Where  one  of  several  tenants  in  com- 
mon pays  off  an  encumbrance  upon 
the  common  estate,  a  court  of  equity 
will  consider  the  encumbrance  as 
still  existing  in  order  to  enforce 
contribution  from  the  co-tenants,  or 
as  extinguished,  according  to  the 
justice  of  the  case  and  the  actual  in- 
tention of  the  party  making  the  pay- 
ment. Kinkead  v.  Ryan,  65  N.  J. 
Eq.  726. 

» Bailey  v.  B^ley,  41  S.  C.  337. 


To  the  same  effect  is  Dutcher  v. 
Hobby,  86  Ga.  198.  See,  also,  Hun- 
ter V.  Hunter,  58  S.  C.  382;  Wame  v. 
Morgan,  68  Kan.  450. 

*  Evertson  v.  The  Central  Bank,  33 
Kan.  352;  Webber  t;.  Hausler,  77 
Minn.  48.  In  Kimble  v,  Wotring,  48 
W.  Va.  412,  it  was  held  that  the 
fraudulent  grantee  of  land  who  dis- 
charges a  lien  upon  the  property,  is 
entitled  to  subrogation  in  case  the 
conveyance  be,  at  the  instance  of 
creditors,  set  aside  as  in  fraud  of  their 
rights.  See,  also,  Zinkeison  v,  Lewis, 
63  Kan.  590,  and  Markillie  v,  Allen, 
120  Mich.  360;  Sproal  v,  Larsen,  138 
Mich.  142;  Helm  v.  Trust  Co.,  106 
Va.  603;  Hughes  v.  Thomas,  131 
Wis.  315;  Davies  ».  Pugh,  81  Ark. 
253;  In  re  Lee,  182  Fed.  580. 
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rogated  to  the  rights  of  the  prior  mortgagee^  on  the  ground 
{inter  alia)  that  he  was  a  mere  stranger  who  had  voluntarily 
paid  another's  debfc.^ 

Under  this  conflict  of  authorities  perhaps  the  doctrine  may 
be  fairly  stated  to  be  that^  as  a  general  rule,  a  supposed  in- 
terest is  not  sufficient  to  support  a  claim  to  subrogation,^ 
but  that  exceptions  may  exist  where  other  equities  intervene. 

But  another  question  remains,  namely,  who  is  to  be  deemed 
a  volunteer? 

It  is  plain  that  a  mere  intermeddler  should  be  so  re- 
garded; and  if,  therefore,  a  bail  for  stay  of  execution  (for 
example)  goes  beyond  the  tenor  of  his  bond  and  pajrs  the 
judgment,  he  cannot  be  substituted  for  the  plaintiff  therein ; ' 
or  if  a  tax  collector  obligingly  payB  taxes,  he  cannot  be  sub- 
rogated to  the  benefit  of  their  lien  upon  the  land  of  the  owner.^ 

But  where  a  debtor  borrows  money  for  the  purpose  of  dis- 
charging a  lien,  the  person  advancing  the  money  may  be  sub- 
rogated by  the  debtor  to  the  creditor's  rights,  and  is  not  to  be 
deemed  a  volunteer.  And  this  result  may  follow  in  certain 
cases  even  where  no  such  express  agreement  for  subrogation 
exists.^  No  general  rule,  in  short,  can  be  laid  down.  Each 
case  must  be  decided  on  its  own  merits.® 


^Campbell  v.  Foster  Home,  163 
Pa.  609,  also  Gray  v.  Zellmer,  66 
Kan.  514,  and  Pollock  v.  Wright,  15 
S.  Dak.  134.  See,  upon  this  subject, 
Cockrum  ».  West,  122  Ind.  372;  Ger- 
dine  v.  Menage,  41  Minn.  417;  Oury 
V,  Saunders,  77  Tex.  278;  Gerber 
V.  Upton,  123  Mich,  605;  Millbourne 
V.  Phillips,  143  Ind.  93;  Capen  v. 
Garrison,  193  Mo.  335;  Meeker  v.  Lar- 
sen,  65  Neb.  158;  Henry  v,  Henry, 
73  Neb.  746. 

« Koehler  v.  Hughes,  148  N.  Y.  607; 
Brown  V,  Brown,  90  Miss.  410. 

'  See  the  language  of  Marshall,  C. 
J.,  in  Bank  of  the  United  States  v. 
Winston's  Ex'rs,  2  Brock.  254. 

« Russell's  Appeal,  59  Pa.  401; 
Repass  v.  Moore,  98  Va.  377;  Simp- 
son 0.  Ennis,  114  Ga.  202;  Sackett  v. 


Stone,  115  Ga.  466,  and  Bigelow  o. 
Scott,  135  Ala.  236.  See,  however, 
Fischer  o.  Woodruff,  25  Wash.  67. 

*  Haverford  L.  &  B.  Ass'n  v.  Fire 
Ass'n,  180  Pa.  522  (an  interesting 
illustration  of  the  right  to  subroga- 
tion on  the  part  of  one  who  makes 
an  advance  for  the  purpose  of  dis- 
charging a  mortgage);  Hoagland  v. 
Green,  54  Neb.  164;  Baker  v.  Ed- 
wards, 156  Ind.  53;  Nat.  Life  Ins. 
Co.  V.  Ay  res,  111  la.  200;  Soott  v. 
Land  Mfg.,  etc.,  Co.,  127  Ala.  161; 
Warford  v.  Hankins,  150  Ind.  489; 
Albion  State  Bank  v,  Knickerbocker, 
125  Mich.  311;  Wilder  ».  Wilder,  75 
Vt.  178;  In  re  Automobile  Service 
Co.,  176  Fed.  794. 

*  See  the  language  of  the  court  in 
Arlington  State  Bank  v,  Paulsen,  57 
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If  the  owner  of  a  debt  assigns  it  with  a  guaranty,  and  is 
subsequently  obliged  to  make  his  guaranty  good  and  pay 
the  debt,  he  will  be  subrogated  to  the  rights  of  the  assignee 
as  against  the  principal  and  sureties  in  the  original  debt. 

If  one  surety  takes  a  security  from  the  principal  for  his 
own  indemnity,  it  will  inure  to  the  benefit  of  all  the  sureties.* 

It  has  been  held  in  several  cases  that  the  principal  creditor 
is  entitled  to  the  benefit  of  any  security  given  to  a  surety  by 
way  of  indemnity.*  But,  in  England,  the  Court  of  Appeal 
in  1892  decided  that  this  proposition  is  based  upon  an  in- 
correct view  of  the  authority '  usually  cited  in  its  support, 
and  that  no  such  rule,  in  fact,  exists.^ 

The  above  cases  are  merely  instances  of  the  right  of  sub- 
rogation, and  are  not  by  any  means  intended  as  defining 
narrowly  the  limits  of  the  doctrine.  The  principle  is  a  gen- 
eral one,  and  will  apply  in  every  instance  (except  in  the  case 
of  a  mere  stranger)  where  one  man  has  paid  a  debt  for  which 
another  is  primarily  liable.^ 

It  has  been  said  that  the  right  of  subrogation  will  not  exist, 
between  parties  who  are  equally  bound — as,  for  example,  co- 


Neb.  717.  Also,  Nalle  v,  Farish,  98 
Va.  130;  Faulk  v.  Calloway,  123  Ala. 
325;  Baer  v.  BaUingall,  37  Oreg.  416; 
Southern  B.  &  L.  Aas'n  v.  Page,  46 
W.  Va.  302;  Bonn  v,  Pritchett,  163 
Mo.  560;  Bank  of  Ipswich  v.  Brock,  13 
8.  D.  400;  Miller  v.  Stark,  61  Ohio, 
413;  First  Nat.  Bank  of  Freehold  v. 
Thompson,  61  N.  J.  Eq.  188. 

^West  V.  Belches,  5  Munf.  187; 
McMahon  v,  Fawcett,  2  Rand.  514; 
Gregory  o.  Murrell,  2  Ired.  Eq.  233; 
HinsdiU  o.  Murray,  6  Vt.  136;  Elwood 
V,  Deifendorf,  5  Barb.  308;  Rice  v, 
Morton,  19  Miss.  253;  Silvey  v, 
Dowell,  53  III.  260;  McCune  v.  Belt, 
45  Mo.  174;  People's  Bank  v.  Miller, 
85  Kan.  272. 

>  See  Keller  v.  Ashfoid,  133  U.  S. 
622;  Wallace's  Appeal,  5  Pa.  103; 
Mosier's  Appeal,  56  Pa.  76;  Rice's  Ap- 
peal, 70  Pa.  168;  Rardin  v,  Walpole, 


38  Ind.  146;  Burwell  v,  Fauber,  21 
Gr.  446;  Osbom  u.  Noble,  46  Miss 
449;  Moses  v.  Murgatroyd,  1  Johns. 
Ch.  129;  Phillips  v.  Thompson,  2 
Johns.  Ch.  421;  Wager  v.  link,  150 
N.  Y.  549;  Maure  v,  Harrison,  1  Eq. 
Gas.  Ab.  93  C.  5;  Holt  v,  Sav.  Bank, 
62  N.  H.  551;  Bank  v.  Hunton,  70 
N.  H.  224;  Oak  Creek  Valley  Bank  v. 
Hehner,  59  Neb.  176;  Harlan  County 
0.  Whitney,  65  Neb.  105;  Lindsay  v. 
Morse,  129  Mich.  350;  Sexton  v. 
Fensterer,  154  N.  Y.  App.  Div.  549. 

*  Maure  v,  Harrison,  1  Eq.  Gas.  Ab. 
93  C.  5. 

« In  re  Walker,  [18921 1  Ch.  621. 

*  1  Lead.  Gas.  Eq.  154  (Am.  note); 
Blake  v.  Traders'  Nat.  Bank,  145 
Mass.  13;  Morton  v.  Lumber  Co.,  144 
N.  C.  31;  Miller's  Appeal,  119  Pa. 
631;  Sands  v.  Durham,  98  Va.  392; 
Suydam  v,  Voorhees,  58  N.  J.  Eq.  157. 
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partners,  co-obligors  and  co-contractors ;  ^  but  this  must  be 
taken  with  a  qualification.  It  was  well  said,  in  a  Virginia 
case,  that  where  one  of  such  parties  pajrs  the  share  of  the 
other,  all  the  conditions  essential  to  the  application  of  the 
doctrine  arise.^  Of  course  a  special  contract  may  exist,  for 
example,  where  an  outgoing  partner  takes  a  covenant  from 
the  remaining  members  of  the  firm  to  pay  the  partnership 
debts,  and  save  him  harmless.  He  stands,  under  these  cir- 
cumstances, in  the  position  of  a  surety,  and  may  be  subro- 
gated to  the  remedies  of  the  creditors  if  the  covenant  be 
not  fulfilled.' 

But  it  must  not  be  forgotten  that  between  parties  equally 
bound  the  right  of  contribution  exists,  and  that  as  a  con- 
sequence a  qualified  right  of  subrogation  may  follow.*  Thus, 
in  an  Iowa  case  it  was  held  that  while  one  co-tenant  who, 
at  the  request  of  the  other  and  to  prevent  foreclosure,  pays 
the  mortgage-debt,  is  not  entitled  to  subrogation  and  fore- 
closure of  the  mortgage,  he  is  nevertheless  entitled  to  con- 
tribution and  to  a  lien  on  the  other's  interest  in  the  land 
for  his  share  of  the  mortgage  so  paid.^ 

338.  Qualifications. 

The  right  of  subrogation,  like  that  of  contribution,  rests 
not  on  contract,  but  on  general  principles  of  equity.*    "This 


iRaily  v.  Brownfield.  20  Pa.  41; 
Oakley  v,  Pasheller,  10  Bligh  (n.  b.), 
548;  Fessler  v,  Hickernell,  82  Pa.  150. 

*  Sands  v,  Durham,  98  Va.  392; 
99  Va.  271.  See,  also,  Ackerman's 
Appeal,  106  Pa.  1. 

'  Afialo  V.  Fourdrinier,  6  Binn.  306; 
Wood  V.  Dodgson,  2  Maule  <&  S.  195; 
Butler  i;.  Birkey,  13  Ohio  St.  514; 
iEtna  Ins.  Co.  w.  Wires,  28  Vt.  93. 

*A  surety  or  endorser  on  a  note 
who  has  paid  only  a  part  of  the  debt 
for  which  he  is  liable,  leaving  the 
balance  unpaid,  cannot  claim,  by 
subrogation,  the  right  to  participate 
in  the  securities  held  for  the  pay- 
ment of  the  debt.  Bank  v.  Lorwein, 
76  Ark.  245. 


*Koboliska  v.  Swehla,  107  Iowa, 
124. 

« Hayes  v.  Ward,  4  Johns.  Ch.  123; 
Hoover  ».  Epler,  52  Pa.  522;  Kyner  v, 
Kyner,  6  Watts,  221;  Wallen's  Ap- 
p^,  5  Pa.  103;  Bleakley's  Appeal,  66 
Pa.  191;  Steele's  Appeal,  72  Pa.  102; 
Fritch  V.  Bank,  191  Pa.  283;  Crippen 
t7.  Chappel,  35  Kan.  495;  Spaulding 
».  Harvey,  129  Ind.  106;  Nalle  u,  Faj> 
ish,  98  Va.  130;  Van  Pelt  v,  Strick- 
land, 60  Kan.  584;  Aultman  i;. 
Bishop,  53  Neb.  545;  Sands  v.  Dur- 
ham, 99  Va.  258;  German  Bank  &. 
United  States,  148  U.  S.  578;  Stroh 
V,  O'Heam,  176  Mich.  164;  Robin- 
son t;.  Sullivan,  102  Miss.  597;  Cats- 
kill  Bank  v.  Dumary,  206  N.  Y.  559. 
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is  a  rule,"  says  ChaDcellor  Kent,  "founded  in  natural  jus- 
tice, and,  I  believe,  it  is  recognized  in  every  cultivated  system 
of  jurisprudence.  *  *  *  It  rests  on  the  basis  of  mere  equity 
and  benevolence."  ^  Chancellor  Johnson  said,  in  Gadsden 
V.  Brown,*  "the  doctrine  of  subrogation  is  a  pure,  unmixed 
equity,  having  its  foundation  in  the  principles  of  natural 
justice;"  and  this  remark  has  been  twice  cited  with  approval 
by  the  Supreme  Court  of  the  United  States.'  From  the 
same  high  authority  two  definite  propositions,  already  in- 
dicated in  the  preceding  sections,  may  be  deduced — ^namely, 
firsty  that  a  surety  is  not  entitled  to  subrogation  until  he 
has  paid  the  debt ;  ^  and,  secondly^  that  a  volunteer  is  not 
so  entitled.^ 

The  right  of  subrogation  being  an  equitable  one,  it  is  con- 
sequently subject  to  the  general  qualification  by  which  all 
equities  are  affected — ^namely,  that  it  must  not  be  enforced 
to  the  detriment  of  equal  or  superior  equities  existing  in 
other  parties,*  nor  where  its  enforcement  would  operate  to 
the  prejudice  or  injury  of  the  creditor;^  and  cannot,  there- 
fore, be  insisted  upon  until  the  creditor  is  fully  paid  and 
satisfied.^  And  it  has  been  said  that  it  will  not  be  enforced 
as  against  a  legal  right.^ 


^  Gheesebrough  v,  Millard,  1  Johns. 
Ch.  413. 

« Speers'  Eq.  37-41. 

•  By  Mr.  Justice  Miller,  in  ^tna 
Life  Ins.  Co.  v.  Middleport,  124  U.  S. 
547,  and  by  Mr.  Justice  White,  in 
Prairie  State  Bank  v.  United  States, 
164  U.  S.  231. 

*  Anle^  §  335,  note.  Where  a  debt 
is  payable  by  instalments,  the  right 
of  the  surety  may  be  enforced  from 
time  to  time  on  payment  of  each 
successive  instalment.  Nettleton  v. 
Ramsey,  etc.,  Co.,  54  Minn.  395; 
and  a  partial  payment  will  establish 
the  surety's  right  against  the  princi- 
pal debtor.  Morton  v.  Dillon,  90  Va. 
592. 

» ArUe,  §  337,  note. 

•Prairie    State    Bank    v.    United 


States,  164  U.  S.  231;  Shimp's  As- 
signed Estate,  197  Pa.  149;  Predohl 
V,  O'Sullivan,  69  Neb.  311;  Hargis  p. 
Robinson,  63  Kan.  686;  Wilkins  v. 
Gibson,  113  Ga.  31;  Rinaker  0. 
Dollar  Savings  Fund,  219  Pa.  523; 
Nelson  v.  McKee,  53  Ind.  App.  354. 

^Erb's  Appeal,  2  P.  A  W.  296; 
Wagner  v.  Elliott,  95  Pa.  489;  Miller 
V.  Stout,  5  Del.  Ch.  269;  ants,  §  330, 
and  notes. 

"Phoenix  Ins.  Co.  0.  First  Nat. 
Bank,  86  Va.  765;  Hayden  v.  HufiF,  60 
Neb.  626. 

•  Fink  &.  Mahaffy,  8  Watts,  384. 
In  Morgan  0.  Wordell,  178  Mass.  360, 
it  was  held  that  a  surety  who  has 
paid  a  claim  primarily  due  from  a 
bankrupt  and  seeks  to  prove  such 
payment  against  the  bankrupt  as 
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It  is  immaterial  that  the  surety  did  not  know  of  the 
existence  of  the  security  to  which  he  seeks  to  be  subrogated. 
Whenever  he  discovers  its  existence  he  will  be  entitled  to 
its  benefit.^ 

The  equity  of  subrogation  is  one  which  the  surety  is  en- 
titled to  exercise  against  the  debtor ,  but  it  does  not  give  him 
the  right  to  control  the  action  of  the  creditor.  The  creditor 
may  pursue  any  of  his  remedies  which  he  sees  proper  to  use, 
and  the  surety  cannot,  as  a  general  rule,  compel  him  to 
resort  to  any  particular  securities  in  the  first  instance. 
Special  circumstances  n^ty,  however,  take  the  case  out  of 
the  general  rule,  and  give  the  surety  a  right  to  require  the 
creditor  to  look  to  certain  liens  before  coming  upon  the 
surety.*  In  Pennsylvania,  however,  under  the  effect  given 
to  a  guaranty,  the  creditor  must  first  push  the  principal 
debtor  to  insolvency  before  resorting  to  the  party  second- 
arily liable.' 

The  surety  may  file  a  bill  to  compel  payment  by  the 
principal  as  soon  as  the  debt  becomes  due ;  and  he  may  make 
the  creditor  a  party  to  the  bill,  and  avail  himself  of  the 
creditor's  remedies.^ 

339.  Surety  can  compel  a  creditor  to  make  a  prompt  use 
of  his  remedies. 
While  it  is  true  that  a  surety  cannot  directly  control  the 
action  of  the  creditor  in  regard  to  the  securities  held  by  the 


being  subrogated  to  the  rights  of  the 
creditor  under  §  57  of  the  Bank- 
ruptcy Act  of  1898,  is  subject  to  all 
the  disabilities  attached  to  the  cred- 
itor whose  claim  he  has  paid;  and  if 
such  creditor  had  received  a  prefer- 
ence from  the  bankrupt  which  he  had 
not  surrendered,  as  required  by 
§57^,  before  any  claim  could  be 
proved  by  law,  this  bars  the  surety 
from  proving  his  claim  by  subroga- 
tion, although  the  preference  was  an 
entirely  separate  transaction  with 
which  the  surety  had  nothing  to  do 


1 1  Lead.  Cas.  Eq.  144.  See,  also, 
Albion  State  Bank  v.  Knickerbocker, 
125  Mich.  311. 

*  Hayes  v,  Waid,  4  Johns.  Gh.  123: 
Kent  V.  Matthews,  12  Leigh,  573; 
Railroad  Co.  t;.  Claghom,  1  Speers' 
Eq.  645;  Irick  v.  Black,  17  N.  J.  Eq. 
189. 

*  Parker  v.  Culvertson,  1  Wall.  Jr. 
149;  Marberger  v.  Pott,  16  Pa.  13; 
Reigart  v.  White,  52  Pa.  438. 

*  1  Lead.  Cas.  Eq.  144;  Dempsey  p. 
Bush,  18  Ohio  St.  376. 
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latter,  it  has,  nevertheless,  been  considered  that  it  is  the 
surety's  right  and  a  part  of  his  equity  to  see  that  the  cred- 
itor makes  a  prompt  use  of  the  remedies  in  his  hands,  and 
that  nothing  should  be  lost  by  reason  of  the  creditor's 
supineness  or  negligence.  Following  out  this  thought,  the 
courts  of  several  states  in  the  Union  have  established  the 
rule  that  equity  will  compel  the  creditor  to  sue  at  the  request 
of  the  surety,  and  will  hold  the  surety  discharged  if  the  re- 
quest be  not  complied  with,  provided  that  such  failure  to 
comply  has  resulted  in  actual  injury,  which  must  be  shown 
by  proving  that  the  principal  was  solvent  when  the  request 
was  made,  and  became  insolvent  subsequently;  and  pro- 
vided further,  that  accompanying  the  request  there  be  an 
explicit  notice  that  in  case  the  creditor  shall  fail  to  sue,  the 
surety  will  thereupon  hold  himself  discharged.^  This  doc- 
trine has  been  established  in  New  York,  Pennsylvania, 
Alabama,  Arkansas  and  some  other  states;  ^  but  it  has  been 
rejected  as  unsound  in  most  of  the  states  of  the  Union.^ 

The  surety  may  be  relieved  from  his  obligation  by  any 
variation  of  the  contract  between  the  creditor  and  principal, 
made  without  the  surety's  consent;  for  he  has  a  right  to 
say,  in  such  a  case  '^non  h(Bc  infcsdera  venV  * 

340.  Marshalling. 

The  doctrine  of  Marshalling  grows  out  of  the  principle 
that  a  party  having  two  funds  to  satisfy  his  demands  shall 
not,  by  his  election,  disappoint  a  party  who  has  only  one 
fund.  If  A.,  for  example,  holds  a  first  mortgage  against  two 
parcels  of  real  estate,  and  B.  is  the  owner  of  a  subsequent 
mortgage  against  only  one  of  these  parcels,  natural  justice 
would  seem  to  require  that  A.  should  not  resort  in  the  first 

^  Singer  v.  Troutman,  49  Barb.  183;  *  See  American  note  to  Rees  v. 

King  V.  Baldwin,  17  Johns.  384;  Rut-  Berrington,  2  Lead.  Caa.  Eq.  *974. 

ledge  V,  Greenwood,   2  Dess.   389;  *  See  the  language  of  Lord  Eldon, 

Bruce  v.  Edwards,  1  Stew.  11;  Cope  v,  as  to  varying  the  contract  by  giving 

Smith,  8  S.  &  R.  110;  Hellen  v.  Craw-  time,  in  Samuell  o.  Howarlh,  3  Mer. 

ford,  44  Pa.  105;  Conrad  v.  Foy,  68  272-278,   quoted  by  North,  J.,  in 

Pa.  381.  Clarke  v,   Birley,  41  Cb.  D.  433- 

'  See  preceding  note.  434. 
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instance  to  the  parcel  covered  by  B.'s  mortgage,  but  should 
endeavor  to  collect  his  debt  from  the  lot  charged  with  his 
encumbrance  alone,  and  resort  to  the  portion  covered  by 
B.'s  mortgage  only  for  the  purpose  of  making  up  any  de- 
ficiency. Justice  further  requires  that  if  A.  does  resort,  in 
the  first  place,  to  the  parcel  covered  by  B/s  mortgage,  the 
latter,  thus  disappointed  in  his  security,  shall  be  subrogated 
to  A.'s  rights  as  against  the  other  parcel;  and  in  this  way, 
while  sufiicient  scope  is  given  to  the  rights  of  one  party, 
protection  is,  at  the  same  time,  afforded  to  those  of  the 
other.  ^ 


341.  Usually  enforced  through  the  medium  of  subrogation. 

It  will  be  seen  from  the  above  illustration  that  the  equity 
of  marshalling  would  seem  to  be  capable  of  being  carried 
into  effect  in  one  of  two  ways,  either,  first,  by  restraining 
the  party  against  whom  it  exists  from  using  a  security  to 
the  injury  of  another;  or,  second,  by  giving  the  party  en- 
titled to  the  protection  of  this  equity  the  benefit  of  another 
security  in  Ueu  of  the  one  of  which  he  has  been  disappointed. 
In  other  words,  the  right  might  be  enforced  either  by  in- 
junction against  the  paramount  creditor,  or  by  subrogation 
in  favor  of  the  junior  creditor.*  In  practice,  however,  the 
latter  of  these  two  methods  is  the  one  more  usually  employed ; 


^  In  support  of  the  general  doctrine 
stated  in  the  text,  see  Cheesebrough 
V.  Millard,  1  Johns.  Ch.  409;  Ramsey's 
Appeal,  2  Watts,  228;  Bruner's  Ap- 
peal, 7  W.  &  S.  269;  Hannegan  v. 
Hannah,  7  Blackf.  355;  Briggs  v. 
Planters'  Bank,  1  Freem.  Ch.  574; 
Cannon  r.  Hudson,  5  Del.  Ch.  112; 
Gilliam  v.  McCormack,  85  Tenn.  597; 
Elquitable  Mortgage  Co.  t;.  Lowe,  53 
Kan.  39;  Loveland  v.  Cooley,  59 
Minn.  259;  People's  B.  &  L.  Ass'n  v, 
Mayfield,  42  S.  C.  424;  American  note 
to  Aldrich  v.  Cooper,  2  Lead.  Cas.  Eq. 
260  el  seq,  (4th  Am.  ed.).  The  doc- 
trine is  appUed  only  between  cred- 
ilors  and  others  with  similar  equities. 


MiUer  v.  Cook,  135  111.  190.  The 
right  to  have  the  creditor  with  the 
double  security  resort  first  to  the 
fund  upon  which  the  other  has  no 
lien,  is  not  affected  by  a  conveyance 
made  by  the  debtor  after  the  liens 
have  attached.  Dize  v.  Beacham, 
81  Md.  603;  Stemberger  v.Slussmann, 
69  N.  J.  Eq.  199;  Newby  v.  Fox.  90 
Kan.  317;  Adams  v.  Young,  200  Mass. 
588;  Collerd  v.  TuUy,  77  N.  J.  Eq. 
450;  Bank  of  Commerce  v.  First  Nat 
Bank,  150  Ind.  590. 

*  Bank  of  Commerce  v.  First  NaU 
Bank,  150  Ind.  588,  590  (citing  the 
text). 
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and  the  sounder  doctrine  seems  to  be  that  the  first  of  the 
two  ought  not  to  be  resorted  to  except  under  very  peculiar 
circumstances.  It  is  true  that  there  are  many  dicta  to  the 
effect  that  a  creditor  will  be  restrained  from  resorting  to 
one  of  two  sources  of  payment,  and  compelled  to  look  to 
the  other ;  ^  but  in  practice  the  rule  has  been  seldom  applied 
(except  under  peculiar  circmnstances),  because  it  would 
appear  to  be  unjust  that  a  creditor  who  had  taken  pains  to 
obtain  ample  security  should  be  limited  in  his  rights  of 
enforcement,  and  exposed  to  delay;  more  especially  as  the 
ends  of  justice  can  in  general  be  completely  attained  by  the 
application  of  the  doctrine  of  subrogation.^  A  paramount 
encumbrancer  ought  to  be  allowed  to  choose  the  method  of 
collecting  his  debt,  and  all  that  a  junior  creditor  can  fairly 
ask  is  that  he  shall  have  liberty  to  resort  to  another  source 
of  payment  in  place  of  the  one  of  which  he  has  been  deprived. 
Of  course,  where  both  funds  are  in  comt,  or  under  its  imme- 
diate control,  the  case  is  different.  The  rights  of  every  one 
can  be  protected,  and  there  is  no  harm  in  throwing  the 
paramount  creditor  at  once  on  the  singly-charged  fund.' 
So,  too,  when  the  paramount  creditor  has  been  guilty  of 
some  negligence  or  default,  as  where  he  has  put  one  of  the 
funds  beyond  his  own  reach  with  the  full  knowledge  that 
his  debt  cannot  be  satisfied  out  of  the  other  fund  without 


»Aldrich  ».  Cooper,  8  Ves.  382; 
Clowes  V,  Dickenson,  9  Cow.  403; 
Greenwood  v,  Taylor,  1  Russ.  &  My. 
185;  Agricultural  Bank  v.  Fallen,  8 
Sm.  &  Marsh.  357;  Thompson  v, 
Murray,  2  Hill  Ch.  213;  N.  Y.  Steam- 
boat Co.  V.  N.  J.  Steamboat  Co.,  1 
Hopk.  460;  Evans  v,  Duncan,  4 
Watts,  24;  McDvain  v.  Assurance  Co., 
93  Pa.  30;  First  Nat.  Bk.  of  Rock 
Springs  ».  Roder,  114  Fed.  451;  Orr 
V.  Blackwell,  93  Ala.  212;  Cannon 
V,  Hudson,  6  Houst.  21. 

•  Mason  v.  Bogg,  2  My.  &  Cr.  448; 
Neff's  Appeal,  9  W.  &  S.  36;  Ram- 
sey's Appeal,  2  Watts,  228;  Shunk's 
Appeal,  2  Pa.  304;  Ama's  Appeal,  65 


Pa.  74;  Dunlap  9.  Clements,  7  Ala. 
539;  Moses  v.  Ranlet,  2  N.  H.  488; 
Findlay  v,  Hosmer,  2  Conn.  350; 
West  V.  Bank  of  Rutland,  29  Vt.  403; 
Brinkerhoff  v,  Marvin,  5  Johns.  Ch. 
320;  Evertson  v.  Booth,  19  Johns. 
486;  Pakner  v.  SneU,  111  111.  161; 
Morton  v,  Grafflin,  68  Md.  545;  Hud- 
kins  V.  Ward,  30  W.  Va.  204;  Van 
Fdt  V,  Strickland,  60  Kan.  584; 
Anthes  v.  Schroeder,  68  Neb.  370; 
Records  v.  McKim,  115  Md.  299. 

'  See  American  note  to  Aldrich  v. 
Cooper,  2  Lead.  Caa.  Eq.  276.  See, 
also,  Robeson's  Appeal,  117  Pa.  628; 
Ball  V.  Setzer,  33  W.  Va.  444,  and 
Howser  v.  Cruikshank,  122  Ak.  256. 
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injury  to  the  interests  of  third  persons,  he  may  be  restrained 
from  coming  in  upon  the  second  fund;  ^  or  if  allowed  to 
come  in  must  deduct  from  the  amount  of  his  claim  the  value 
of  the  fund  he  has  put  beyond  his  reach.^  Where  the  party 
who  has  two  funds,  puts  one  of  them  beyond  his  reach  with- 
out notice  that  another  person  has  an  interest  in  the  other, 
it  has  been  held  that  he  will  not  subsequently  be  restrained 
from  coming  in  on  the  other.' 

These,  however,  are  exceptions,  and  perhaps  the  general 
rule  in  this  coimtry  may  be  stated  to  be,  that  the  right  of 
marshalling  is  usually  enforced  through  the  equities  of  sub- 
rogation and  contribution. 

Nevertheless,  there  are  decisions  in  some  of  the  states  in 
favor  of  the  doctrine  of  compulsion ;  *  while  in  England  there 
is  some  reason  for  thus  restraining  the  creditor,  as  under 
the  rule  in  Copis  v.  Middleton,  the  use  of  the  doubly-charged 
security  would  operate  as  its  e:iptinguishment,  and  it  could 
not  be  kept  aUve  for  the  benefit  of  the  subsequent  encum- 
brances.* 


342.  How  the  equity  of  marshalling  is  sometimes  qualified. 

The  equity  of  marshalling  is  subject  to  certain  qualifica- 
tions which  it  has  become  necessary  to  lay  down  for  the  pur- 
pose of  reaching  exact  justice. 

It  cannot  be  used  to  prejudice  those  who  have  an  equal  or 
superior  equity  against  the  debtor.'    Thus,  if  the  land  of 


'  Stevens  v.  Cooper,  1  Johns.  Ch. 
425;  Pax  ton  o.  Hairier,  11  Pa. 
312;  Paritman  ».  Welch,  19  Pick. 
231;  Berry  v.  The  Church,  7  Md.  664; 
Mount  V,  Potts,  23  N.  J.  Eq.  188; 
Bank  of  Commerce  v.  First  National 
Bank,  150  Ind.  588;  Bank  of  Hunt- 
ington V,  Simms,  49  W.  Va.  442; 
Ames  V.  Witbeck,  179  HI.  458;  Allen 
V.  Perrine,  103  Ky.  516. 

« Building  Ass'n  v.  Fellers,  96  Va. 
337;  Anderson  v.  McCloud-Love 
Live  Stock  Co.,  58  Neb.  670. 

'The  Provident  Loan,  etc.,  Ass'n 
V.  Carter,   107  Wis.  383;  Pitts  v. 


American  Freehold  Land  Mfg.  Co., 
123  Ala.  469;  Sudbury  v.  Merchant- 
ville  Building  &  Loan  Ass'n,  57  N.  J. 
Eq.  342;  Bridgewater  Mills  v. 
Strough,  98  Va.  721;  Home  for 
Friendless  v.  Traders'  Co.,  77  N.  J. 
Eq.  580. 

*ArUe,  notes  to  §§338  and  339; 
Bishop  Bailey  Ass'n  v,  Kennedy 
(N.  J.  Eq.),  12  AU.  R.  141. 

*  American  note  to  Aldrich  v. 
Cooper,  2  Lead.  Cas.  Eq.  280. 

•See,  particularly,  Cycle  Co.  v, 
Waggener,  59  Kan.  271.  Also, 
Farmers  and   Mechanics'    Bank  p. 
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the  wife  is  mortgaged  for  the  husband's  debt,  a  subsequent 
judgment-creditor  of  the  husband  cannot  claim  that  the 
mortgagee  shall  proceed  first  upon  the  property  of  the  wife, 
nor  can  he  claim  to  be  subrogated  to  the  mortgagee's  security 
against  the  wife,  because  the  equity  of  the  latter  is  superior 
to  that  of  the  husband,  and  is  necessarily  superior  to  the 
equities  of  his  creditors.^  On  the  other  hand,  the  exercise 
of  the  right  of  marshalling  cannot  be  defeated  by  the  inter- 
vention of  creditors  of  a  later  date.^ 

As  a  general  rule,  this  equity  will  not  exist  as  against  a 
creditor  of  several  debtors  in  favor  of  a  creditor  of  one  of 
the  debtors.  The  two  funds  must  belong  to  the  same  per- 
son. Thus,  if  A.  and  B.  are  debtors  to  C,  and  A.  is  also  a 
debtor  to  D.,  and  C.  obtains  satisfaction  out  of  A.,  D.  can- 
not claim  to  be  subrogated  to  C.'s  rights  against  B.*  But 
this  rule  may  admit  of  some  exceptions.  If  A.,  in  the  case 
above  put,  were  merely  a  surety,  then  it  would  be  B.'s  duty 
to  discharge  the  debt  and  if  A.'s  property  were  taken  for 
that  purpose,  his  creditors  would  have  the  right  to  be 
subrogated  to  the  remedies  of  the  joint  creditors  against 
B.*  The  duty  of  contributions  between  joint  debtors 
may  also  in  some  instances  be  enforced  by  the  creditors  of 
one.^ 


Anthony,  39  Neb.  343;  Houston's 
Appeal,  176  Pa.  90;  Webb  v.  Hunt, 
2  Ind.  Ter.  612;  National  Bank  v. 
Exchange  Bank,  110  Ga.  692;  Wash- 
burn V,  Mining  Co.,  56  Or.  578;  First 
Nat.  Bank  v.  Fowler,  64  Wash.  65; 
In  re  Bailey,  176  Fed.  991. 

^B^ynolds  v.  Tooker,  18  Wend. 
591;  Ayres  v,  Husted,  15  Conn.  504; 
Johns  V,  Reardon,  11  Md.  465;  In  re 
Hobson,  81  la.  392;  Gilliam  v.  Mc- 
Cormack,  85  Tenn.  597;  Hall  v, 
Hyer,  47  W.  Va.  353. 

*  Withers  v.  Carter,  4  Gratt,  407 
Ziegler    v.    Long,    2    Watts,    205 
Bniner's  Appeal,  7  W.  &  S.  269 
Bank   of   Commerce  v.   First   Nat. 
Bank,  150  Ind.  588. 


•  Ayres  v,  Husted,  15  Conn.  504; 
Dorr  V.  Shaw,  4  Johns.  Ch.  17;  Wise 
V,  Shepherd,  13  III.  41 ;  Ex  parte  Ken- 
dall, 17  Yes.  520;  Fessler  v.  Hicker- 
nell,  82  Pa.  150;  Jones's  Estate,  15 
Phila.  584;  Mason  v.  Hull,  55  Ohio, 
256;  Carter  ».  Tanners'  Leather  Co., 
196  Mass.  163;  Gaines  v.  Hill,  147 
Ky.  445;  Cooper  Co.  t;.  Irvin,  83  Neb. 
832;  Continental  Co.  v.  City  Co., 
149  N.  Y.  App.  Div.  835. 

*  King  V,  McVickar,  3  Sandf.  Ch. 
192;  Wise  v.  Shepheiti,  13  lU.  41; 
Quinnipiac  Brewing  Co.  v.  Fitzgib- 
bons,  73  Conn.  191. 

'  See  American  note  to  Aldrich  P, 
Cooper,  2  Lead.  Gas.  £q.  222. 
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The  two  funds  must  actually  exist ;  the  doctrine  of  mar* 
shalling  cannot  be  invoked  for  the  purpose  of  raising  a 
fund.i 


843.  Its  application  in  cases  of  bankruptcy. 

The  result  of  throwing  a  creditor,  who  has  two  securities 
for  his  debt,  upon  the  singly-charged  fund,  is  of  course  to 
effect  a  payment  of  the  debt  so  far  as  that  fund  will  extend. 
Suppose,  now,  the  general  assets  of  the  debtor  are  insufficient 
to  meet  all  his  liabilities,  the  question  will  then  naturally 
arise,  whether  the  creditor  who  has  realized  a  portion  of  his 
debt  shall  be  entitled  to  a  dividend  on  the  whole  amount 
of  his  claim,  or  only  upon  the  balance  remaining  after  the 
appropriation  of  the  fund  which  has  been  exclusively  under 
his  control. 

The  rule  in  bankruptcy  was  that  the  creditor  was  only 
entitled  to  prove  for  the  residue;  the  right  to  resort  to  the 
prior  security  being  treated,  pro  tanto,  as  payment.*  But 
this  rule  is  peculiar  to  the  bankrupt  law,  and  the  better  doc- 
trine is  that  it  is  not  applicable  to  cases  outside  of  that  law. 
Therefore,  the  rule  would  seem  to  be  that  the  circumstance 
that  the  creditor  had  a  right  to  resort  to  a  fund  which  is  open 
to  him  alone,  shall  not  preclude  him  from  coming  m  upon 
a  fund  of  an  insolvent  estate  which  is  common  to  all  creditors, 
and  obtaining  a  dividend  on  the  full  amount  of  his  debt, 
subject  to  the  conmion-sense  qualification  that  the  total  so 
received  by  him  shall  not  exceed  the  sum  due.^ 

There  has,  indeed,  been  some  difference  of  authority  upon 
this  point.   But  it  may  be  doubted  whether  the  case  of  Green- 


*The  Professional  Life  Assurance 
Co.'s  Case,  L.  R.  3  Eq.  668. 

*  By  the  20th  section  of  the  Bank- 
ruptcy Act  of  1867  the  creditors  of  a 
bankrupt  who  hdd  security  had  the 
option  either  to  prove  for  the  balance 
of  their  claim,  or  to  surrender  the 
property  held  as  security,  and  prove 
for  their  whole  debt,  and  under  the 
present  Bankruptcy  Act  of  1898,  such 
creditors  Are  permitted  tp  be  peti^ 


tioners  in  respect  to  the  excess  of 
their  demand  over  the  value  of  the 
security.  See  §  59  of  the  act.  See 
Collier  on  Bankruptcy  (10th  ed.),  724. 
'  The  creditors  of  an  insolvent's  es- 
tate are  the  equitable  owners,  and 
their  interests  are  determined  by  the 
amount  of  their  respective  claims  at 
the  dale  of  the  aasignmerU,  Graeff's 
Appeal,  79  Pa.  146;  Williams  ».  Over* 
bolt,  46  W.  Va.  339. 
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wood  V.  Taylor,^  where  the  doctrine  was  laid  down  that  the 
rule  in  bankruptcy  appUed  also  to  the  administration  of  in- 
solvent estates,  can  now  be  considered  as  law;  ^  and  the  de- 
cisions in  the  American  courts  which  have  assumed  the  same 
position,  will  perhaps  be  reconsidered  when  the  point  comes 
up  again  in  the  tribunals  where  they  were  rendered.'  It  is 
fair  to  say,  however,  that  while  in  several  of  the  states  the 
courts  have  refused  to  follow  that  decision,  yet  there  are 
rulings  the  other  way/ 

344.  Cases  in  which  this  equity  is  usually  applied  in  the 
United  States;  doctrine  of  Fosdick  v.  SchalL 
The  cases  which  have  ordinarily  invited  the  application 
of  the  equity  of  marshalling  in  this  country  are  somewhat 
different  from  those  which  have  called  it  into  play  in  Eng- 
land. In  England  this  equity  was  most  frequently  employed 
in  so  ordering  the  claims  of  creditors  entitled  to  payment 
out  of  the  real  estate  of  a  deceased  debtor,  as  not  to  interfere 
with  those  whose  remedy  was  confined  to  personalty.  Its 
appUcation  to  debtors'  estates  during  their  lifetime  was 
much  less  frequent.  In  the  United  States,  however,  the 
necessity  for  marshalling  the  assets  of  a  decedent  has  been 
very  much,  if  not  altogether,  done  away  with  by  the  general 
rule  that  estates  of  all  kinds,  both  real  and  personal,  are  con- 
sidered assets  for  the  payment  of  debts,  and  that  specialty 
and  simple  contract  creditors  stand,  as  respects  both  classes 
of  property,  upon  the  same  footing.  But  the  equity  of 
marshalling  has  been  frequently  applied  in  this  country  to 
the  adjustment  of  the  liabilities  of  debtors  during  their  life- 
time, and  it  is  now  an  ordinary  part  of  the  machinery  by 
which  courts  of  equity,  or  courts  wherein  equitable  principles 
are  recognized,  arrive  at  just  conclusions  in  the  apphcation 
of  a  debtor's  property  to  the  discharge  of  his  liabilities. 

^  1  Ruas.  A  Myl.  185.  to  In  re  Frasch,  41  Am.  Law  Reg., 

>  Maaon  v,  Bogg,  2  My.  &  Cr.  448.  p.  453;  Jamison  v,  Adier,  59  Ark.  548; 

'Note   to  Aldrich  v.   Cooper,   2  Doolittle  v.  Smith,  104  Iowa,  403; 

Lead.  Gas.  Eq.  286.  National  Bank  v,  MecLanics'  Bank, 

^  See  some  cases  collected  in  notes  80  Md.  371, 
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This  equity  is  enforced  for  the  benefit  of  junior  encuxnh 
brancers;  a^  for  example,  for  the  benefit  of  a  mortgagee  of 
a  particular  piece  of  real  estate,  by  subrogating  hiTn  to  the 
general  lien  of  a  prior  judgment-creditor.  It  is  enforced, 
also,  very  frequently  for  the  protection  of  sureties,  by  en- 
abling them  to  make  use  of  the  creditor's  securities  as  against 
their  principal.  The  method  of  applying  the  doctrine  in 
both  these  instances  has  already  been  explained. 

Under  the  general  equity  of  marshalling  assets  may  also, 
perhaps,  fall  a  doctrine  which  is  of  quite  modem  birth  and 
development,  but  which  has  been  very  frequently  applied, 
during  the  past  thirty-five  years  and  more,  by  the  Federal 
courts  and  by  other  tribunals  in  this  country  in  the  fore- 
closure of  mortgages  of  railways.  ^  The  doctrine  is  that  where 
property  is  placed  in  the  hands  of  receivers  to  be  administered 
by  a  Court  of  Chancery,  the  court  will,  under  certain  cir- 
cimistances,  give  to  certain  claimants,  principally  those  for 
labor  and  material,  priority  over  existing  mortgages.  This 
priority  will  be  given  not  only  to  claims  which  have  arisen 
during  the  receivership,  but  also  to  those  which  may  have 
accrued  within  a  certain  limited  time,  usually  from  three  to 
six  months,^  prior  to  the  appointment  of  the  receiver.^ 

Ordinarily,  when  a  mortgagee  applies  for  and  obtains  a 
receiver,  the  income  which  is  thus  collected  is  applicable  to 
the  payment  of  the  interest  or  principal  of  the  mortgage  debt ; 


*  In  Wood  V,  Guarantee  Trust  Co., 
128  U.  S.  421,  Mr.  Justice  Lamar  re- 
marked that  ''the  doctrine  of  Fosdick 
t^.  Schall  has  never  yet  been  applied 
to  any  case  except  that  of  a  raihroad. 
The  case  lays  great  emphasis  on  the 
consideration  that  a  raikoad  is  a  pe- 
culiar property  of  a  public  nature  and 
discharging  a  great  public  work. 
There  is  a  broad  distinction  between 
such  a  case  and  that  of  a  purely  pri- 
vate concern.  We  do  not  undertake 
to  decide  the  question  here,  but  only 
point  it  out."  See,  also,  Int.  Trust 
Co.  ».  United  Coal  Co.,  27  Colo.  246, 
imd  the  language  of  Dean,  J.,  in 


Cowan  V.  Plate  Glass  Co.,  184  Pa.  13- 
14;  Merriam  v.  Victory  Mining 
Co.,  37  Oreg.  321.  The  doctrine  of 
Fosdick  V.  Schall,  held  not  applicable 
to  the  case  of  a  railroad  which  was 
not  a  common  carrier,  but  one  built 
and  operated  by  the  owner  of  a  coal 
mine  for  the  exclusive  purpose  of 
hauling  the  company's  coal.  First 
National  Bank  v,  Wyman,  16  Colo. 
App.  472. 

*  Title  Ins.  Co.  v.  Home  Telephone 
Co.,  200  Fed.  263. 

'  See  High  on  Receivers,  §§  394a 
et  seq.;  Gregg  v.  Metropolitan  Trust 
Co.,  197  U.  S.  183. 
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but  it  18  now  settled  by  many  decisions  of  the  hi^iest  tribunals 
in  the  country ,  that  if  the  court  finds  that  such  income  should 
equitably  be  applied  to  the  payment  of  claims,  such  as  those 
above  mentioned,  which  might,  but  for  the  receivership,  have 
been  paid  out  of  the  fund,  it  will  direct  such  claims  to  be  paid 
in  preference  to  the  mortgages. 

This  doctrine  is  usually  known  as  the  doctrine  in  Fosdick 
V.  Schall,  it  having  been  first  distinctly  enunciated  by  the 
Supreme  Court  of  the  United  States  in  the  year  1878  in  that 
case,^  although  it  had  been  applied  in  some  previous  deci- 
sions by  the  Federal  Circuit  Courts  and  by  the  courts  of  some 
states.'  And  as  Fosdick  v.  Schall  has  been  expressly  ap- 
proved in  decisions  made  by  the  same  court  in  1898,'  in 
1900  ^  and  in  1904,  ^  it  may  be  taken  as  a  fair  title  for  the 
rule  under  consideration. 

The  doctrine  had,  indeed,  during  this  interval  been  recog- 
nized, and  even  extended  in  many  cases,  though  the  courts 
have  always  displayed  great  caution  in  its  application.^  It 
has  been  based  on  various  considerations,  principally  three: 
1st,  that  where  income  has  been  diverted  from  the  payment 
of  current  supplies  and  wages  and  applied  to  pay  interest 
on  mortgages,  the  fund  thus  diverted  should  be  restored; 
2d,  that  where  mortgagees  have  suffered  a  railroad  company 
to  operate  the  road  and  remain  in  possession  after  default,  the 
company  may  be  considered  as  the  agent  oi  the  bondholders, 
whose  equity  must  yield  to  those  whose  labor  or  materials 
have  kept  the  road  in  running  order  for  the  mortgagee's 
benefit;  3d,  that  he  who  comes  into  equity  to  seek  the 


1  FofiHick  V.  Schall,  99  U.  S.  235. 

*  Theso  decisions,  or  most  of  them, 
will  be  found  collected  in  a  paper 
TVivA  before  the  American  Bar  Asso- 
ciation at  the  session  of  1879.  See 
proceedings  of  the  American  Bar 
AHsociation,   August,    1879. 

»  Virginia  &  Ala.  Coal  Co.  r.  Cen- 
tral R.  R.  &  Banking  Co.,  170  U.  S. 
3(15. 

^Southern  Ry.  Co.  v.  Carnegie 
SteelCo.,  176U.S.  257. 


*  Gregg  V.  Metropolitan  Trust  Co. 
(dissenting  opinion),  197  U.  S.  19(). 

*  See  Burnham  v.  Bowen,  HI  U.  S. 
776;  Miltenberger  v,  Logansport  R. 
Co.,  106  U.  S.  286;  Union  Trust  Co. 
V.  Souther,  107  U.  S.  691;  Union  Trust 
Co.  V.  III.  Midland  Ry.  Co.,  117 
U.  S.  434;  Kam  &  Hickson  v,  Rorer 
Iron  Co.,  86  Va.  764;  Le  Hote  v.  ' 
Boyet,  85  Miss.  636;  Security  Trust; 
Co.  V.  Goble  R.  R.  Co.,  44  Oreg. 
370. 


Oh.  vl) 


ADJtSTMBNt. 


561 


aid  of  a  receivership,  must  do  equity  to  meritorious  claims; 
and  4th,  that  the  principle  has  its  foimdation  in  the  public 
interests.^  It  will  be  observed,  therefore,  that  the  rules  of 
law  or  equity  upon  which  this  doctrine  is  based  are  either 
diversion,  or  agency,  or  that  "he  who  seeks  equity  must  do 
equity,"  or  that  "  public  interests  "  require  it. 

It  is  probable  that  the  first  of  these  rules  may  be  the  true 
basis  for  this  doctrine,  and  such  would  seem  to  be  the  view 
taken  of  the  matter  in  some  of  the  decisions  of  the  Supreme 
Court.*  The  subject,  therefore,  may,  with  great  propriety, 
be  noticed  under  the  general  equity  of  marshaUing  assets, 
for  if  the  rule  under  consideration  is  based  upon  the  theory 
of  restoring  property  which  has  been  wrongfully  diverted, 
its  application  is  only  in  accordance  with  the  general  prin- 
ciples of  adjustment  which  have  been  considered  in  this 
chapter.' 


^  "A  railroad  from  its  nature  and 
public  responsibility  must  be  kept 
a  going  concern.  This  is  the  supreme 
necessity  and  affords  the  test  of  the 
equity  involved  for  the  claims  for 
supplies."  Gregg  v.  Metropolitan 
Trust  Co.,  197  U.  S.  196;  Pa.  Steel 
Co.  V,  City  Ry.  Co.,  216  Fed.  471; 
218  Fed.  182. 

*  See  the  language  of  Chief  Justice 
Fuller  in  Morgan,  etc.,  Co.  v.  Texas 
Central  Railway,  137  U.  S.  197,  re- 
peated by  him  in  Quincy,  Missouri 
and  Pacific  Railroad  Co.  v.  Humph- 
reys, 145  U.  S.  103;  and  of  Mr.  Justice 
White  in  the  Virginia  and  Alabama 
Coal  Co.  V,  The  Central,  etc.,  R.  R. 
Oi.,  170  U.  S.  355-364.  Moreover, 
in  Hammerley  v.  Mercantile  Trust 
and  Deposit  Co.,  123  Ala.  596;  Pick- 
ering V.  Townsend,  118  Ala.  351; 
Mersick  v,  Hartford  Railroad  Co., 
76  Conn.  11;  and  Cambria  Iron  Co. 
V.  Union  Trust  Co.,  154  Ind.  291,  no 
diversion  was  shown  and  the  appli- 
cation of  the  doctrine  refused.  See, 
also,  International  Trust  Co.  v.  T.  B. 

36 


Townsend  Brick  A  Contracting  Co., 
95  Fed.  850. 

>  In  Fosdick  v.  Schall,  p.  252,  the 
following  language  wasused  by  Waite, 
C.  J.,  and  may  usefully  be  referred  to 
as  giving  the  grounds  upon  which 
the  doctrine  wafi  placed:  "Railroad 
mortgages,"  he  says,  "and  the  rights 
of  railroad  mortagees  are  compara- 
tively new  in  the  history  of  judicial 
proceedings.  They  are  peculiar  in 
their  character,  and  affect  peculiar 
interests.  *  *  *  When  companies 
become  pecimiarily  embarrassed  it 
frequently  happens  that  debts  for 
labor,  supplies,  yequipment  and  im- 
provements are  permitted  to  accu- 
mulate, in  order  that  bonded  interest 
may  be  paid  and  a  disastrous  fore- 
closure postponed,  if  not  altogether 
avoided.  In  this  way  the  daily  and 
monthly  earnings,  which  ordinarily 
should  go  to  pay  the  daily  and 
monthly  expenses,  are  kept  from 
those  to  whom  in  equity  they  belong, 
and  used  to  pay  the  mortgage  debt. 
The  income  out  of  which  the  mort- 
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345.  Marshalling  as  applied  to  estates  of  decedents. 

The  application  of  this  equity  to  the  administration  of 
estates  of  decedents  may  be  briefly  noticed. 

According  to  the  law,  as  it  formerly  existed  in  England, 
the  equity  of  marshalling  was  frequently  exercised  in  favor 
of  simple  contract  creditors,  when  the  personalty,  which 
then  constituted  the  only  fund  for  the  payment  of  debts, 
had  been  wholly  or  partially  exhausted  by  superior  creditors 
who  might  have  resorted  to  real  estate,  viz.,  by  specialty 
creditors,  by  mortgagees,  or  by  vendors  claiming  a  lien  for 
unpaid  purchase-money.^  But  in  the  United  States,  the 
property  of  a  decedent,  of  all  kinds,  is  applicable  to  the  pay- 
ment of  his  debts,  and  the  same  rule  now  exists,  by  statute, 
in  England.^    Hence  the  equity  of  marshalling  is  no  longer 


gagee  is  to  be  paid  is  the  net  in- 
come obtained  by  deducting  from  the 
gross  earnings  what  is  required  for 
necessary  operating  and  managing  ex- 
penses, proper  equipment  and  useful 
improvements.  Every  railroad  mort- 
gagee in  accepting  his  security,  im- 
pliedly agrees  that  the  current  debts 
made  in  the  ordinary  course  of  busi- 
ness shall  be  paid  from  the  current 
receipts  before  he  has  any  claim  upon 
the  income.  If  for  the  convenience 
of  the  moment  something  is  taken 
from  what  may  not  improperly  be 
called  the  current  debt  fund,  and  put 
mto  that  which  belongs  to  the  mort- 
gage creditors,  it  certainly  is  not  in- 
equitable for  the  court,  when  asked 
by  the  mortgagees  to  take  possession 
of  the  future  income  and  hold  it  for 
their  benefit,  to  require  as  a  condition 
of  such  an  order  that  what  is  due 
from  the  earnings  to  the  current  debt 
shall  be  paid  by  the  court  from  the 
future  current  receipts  before  any- 
thing derived  from  that  source  goes 
to  the  mortgagees.  *  *  *  If  the 
mortgagee  calls  upon  a  court  of  chan- 
cery to  put  forth  its  extraordinary 
powers  and  grant  him  purely  equi- 


table relief,  he  may,  with  propriety, 
be  required  to  submit  to  the  operation 
of  a  rule  which  always  applies  in  such 
cases,  and  do  equity  in  order  to  get 
equity.''  The  same  judge  expressed 
substantially  the  same  views  in  the 
later  case  of  Burnham  v,  Bowen,  111 
U.  S.  780.  See,  also  the  remarks  of 
Mr.  Justice  Bradley,  in  the  Union 
Trust  Co.  V.  Illinois  Midland  Ry.  Co., 
117  U.  S.  465-456;  of  Dean,  J.,  in 
Cowan  V.  Plate  Glass  Co.,  184  Pa.  14; 
the  opinions  in  Kneeland  v.  Amer- 
ican Loan  and  Trust  Co.,  136  U.  S. 
89,  and  96;  Thomas  v.  Western  Car 
Co.,  149  U.  S.  95-110;  Illinois  Trust 
&  Savings  Bank  v.  Doud,  44  C.  C.  A. 
389;  Virginia  &  Ala.  Coal  Co.  v.  Cen- 
tral R.  R.  &  Banking  Co.,  170  U.  S. 
365;  Gregg  v.  Metropolitan  Trust 
Co.,  197  U.  S.  183;  and  the  language 
of  Harlan,  J.,  in  Southern  Ry.  Co.  v. 
Carnegie  Steel  Co.,  176  U.  S.  285; 
Moore  v.  Donahoo,  217  Fed.  184; 
Taylor  v.  Delaware  R.  R.  Co.,  213 
Fed.  622;  Central  Trust  Co.  v.  Power 
Co.,  200  Fed.  90;  Carbon  Fuel  Co.  v. 
Chicago  R.  R.  Co.,  202  Fed.  174. 

» Adams's  Eq,  275. 

*  3  and  4  WiU.  IV.,  c.  104. 
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resorted  to  for  the  purpose  of  regulating  the  rights  of  dif- 
ferent sets  of  creditors  of  a  decedent's  estate;  but  is  applied 
principally,  if  not  altogether,  in  the  settlement  of  the  ques- 
tions which  arise  between  different  claimants  to  the  resid- 
umn  of  the  estate  after  the  payment  of  the  debts.  ^  Ques- 
tions of  this  kind  arise  in  this  way:  The  assets  of  a  decedent 
are  not  all  equally  apphcable  to  the  payment  of  his  debts, 
but  are  liable  to  be  apphed  only  in  a  certain  order,  which 
varies  in  different  states  of  the  Union,  being  in  some  rather 
general,  in  others  strictly  defined  and  minute.  Now,  it  is 
an  almost  imiversal  rule  that  the  general  personal  estate  is 
the  prinaary  fund  for  the  payment  of  debts,  and,  therefore, 
ought  to  be  resorted  to  for  that  purpose  before  articles  which 
have  been  specifically  bequeathed  are  taken.  A  person,  there- 
fore,  to  whom  there  has  been  a  specific  bequest  of  a  chattel, 
has  a  right  to  say  that  the  general  personal  estate  shall  be  ex- 
I  hausted  in  order  to  pay  debts,  before  recourse  is  had  against 
his  specific  legacy;  in  other  words,  the  assets  of  a  decedent 
will  be  marshalled  in  favor  of  a  specific  legacy,  and  against 
,  the  general  personal  estate. 

;  Again,  two  or  more  parties  interested  in  an  estate  may 
stand  exactly  upon  the  same  footing,  so  far  as  respects  the 
liability  of  their  interests  to  be  taken  for  the  payment  of  the 
decedent's  debts.  Now,  if  the  interest  or  share  of  one  of 
these  parties  is  entirely  taken,  while  those  of  the  others  are 
left  untouched,  he  manifestly  has,  in  justice,  a  right  to  say 
that  the  interests  which  stand  exactly  in  the  same  position 
with  his  own  shall  contribute  ratably  to  bear  the  common 
.  burden ;  in  other  words,  he  has  an  equity  for  contribution  as 
against  his  co-legatees.^ 

346.  Order  in  which  assets  of  a  decedent  are  applied  to  the 
payment  of  his  debts. 

The  order  in  which  assets  are  liable  to  be  taken  for  the 
payment  of  debts  is  generally  stated  to  be  as  follows:  1.  The. 
general  personal  estate,  not  expressly  or  by  implication  ex- 

'2  Redf.  on  Wills,  863  (§74,  <Id.,  853,  854  (§74,  2);  In  re 
1).  Saundera-Davies,  34  Gh.  D.  482. 
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empted ;  2.  Any  estate'  particularly  devised  simply  for  the 
payment  of  debts;  3.  Estates  descended;  4.  Property  devised 
and  bequeathed  to  particular  devisees  and  legatees,  but 
charged  with  the  payment  of  debts;  5.  General  pecuniary 
legacies  pro  rata;  6.  Specific  legacies,  and  lands  devised;  7. 
Personalty  and  realty  over  which  the  person  whose  estate  is 
to  be  administered  has  exercised  a  general  power  of  appoint- 
ment.* 

The  general  personal  estate  is,  in  the  first  instance,  appli- 
cable to  the  payment  of  debts;  and  it  is  also  the  primary 
and  natural  fund  for  the  payment  of  legacies ;  and  if  legacies 
or  annuities  are  given  generally,  they  are  payable  out  of  the 
personal  estate  only.* 

347.  How  the  general  personalty  may  be  exonerated. 

The  general  personal  estate  may,  however,  be  exempted 
from  this  primary  liability,  either  by  express  provision  in  the 
will,  or  by  implication  from  the  circumstances  attending  the 
case.'  Although  the  presumption  is  against  intention  to  ex- 
onerate the  personalty,  yet  where  there  are  express  words  ex- 
empting the  personalty,  there  can,'of  course,  be  no  question  as 
to  its  freedom  from  liability;  ^  and  the  rule  is  the  same,  where 


>  Smith's  Manual  of  Equity,  300- 
301.  See,  also  Hoover  v.  Hoover,  5 
Pa.  351;  Breden  v.  Gilliland,  67  Pa. 
34;  Hays  v,  Jackson,  6  Mass.  149; 
Livingston  v,  Newkirk,  3  Johns.  Ch. 
312;  Miller  p.  Harwell,  3  Murph.  194; 
McLoud  V.  Roberts,  4  Hen.  &  Munf. 
443;  Marsh  v.  Marsh,  10  B.  Mod.  360; 
Chase  v.  Lockerman,  11  Gill  &  J. 
185;  Elliott  v.  Garter,  9  Gratt.  549; 
Clarke  v,  Henshaw,  30  Ind.  144;  In  re 
Bate,  43  Ch.  D.  600  [overruled,  In  re 
Roberta  (1902),  2  Ch.  834];  SneU's  Eq. 
232;  Adams's  Eq.  262  (8th  Am.  ed.), 
and  notes;  Story's  Eq.  §  577;  Perry 
on  Trusts,  §  566;  2  Spenoe's  Eq.  817; 
American  note  to  Duke  of  Ancastcr 
V.  Mayer,  1  Lead.  Cas.  Eq.  647  (3d 
Am.  ed.).    The  only  exception  to  this 


rule  appears  to  be  South  Caro- 
lina, where  it  is  held  that  property, 
whether  real  or  personal,  which  has 
been  specifically  set  apart  by  the  will 
for  the  payment  of  debts,  must  be 
first  applied  to  that  purpose.  Dun- 
lap  V,  Dunlap,  4  Dcbb.  305;  Pinck- 
ney  v.  Pinckney,  2  Rich.  Eq.  235; 
note  to  Duke  of  Ancaster  v.  Mayer, 
1  Lead.  Cas.  Eq.  648  (3d  Am.  ed.) 

>  Smith's  Manual  <^  Equity,  3a3; 
Am.  note  to  Aldrich  v.  Cooper,  2  Lead. 
Cas.  Eq.  266  (3d  Am.  ed.). 

*  Note  to  Duke  of  Ancaster  v. 
Mayer,  1  Lead.  Cas.  Eq.  646  (4th 
Eng.  cd.);  Collis  v.  Robins,  1  De  G. 
&  Sm.  131;  2  Jarm.  on  Wills,  2055 
(6th  ed.). 

*  Young  V.  Young,  26  Beav.  522. 
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there  is  on  the  face  of  the  will  a  plain 'intention  on  the  part 
of  the  testator  to  exonerate  his  personal  estate.^  In  what 
way,  however,  this  intention  can  be  manifested  with  sufficient 
clearness,  is,  perhaps,  a  question  attended  with  more  diffi- 
culty. The  primary  fund  will  not  be  exonerated  merely 
because  another  fund  is  provided,  for  such  other  fund  is 
considered  as  auxiliary  only,  unless  the  primary  fimd  be 
expressly  exonerated.*  The  true  rule  would  seem  to  be  that 
the  personal  estate  will  be  exempted  only  when  there  appears, 
upon  the  whole  testamentary  disposition  taken  together, 
an  intention  on  the  part  of  the  testator,  so  expressed  as  to 
convince  a  judicial  mind  that  it  was  meant  not  merely  to 
charge  the  real  estate,  but  so  to  charge  it  as  to  exempt  the 
personal  estate;  for  it  is  not  upon  an  intention  to  charge  the 
real,  but  upon  an  expressed  intention  also  to  discharge  the 
personal  estate,  that  the  question  is  to  be  decided.*  Without 
entering  minutely  into  the  subject  it  may  be  stated,  as  a 
general  rule,  that  if  the  personal  estate  as  a  whole,  and  not 
as  a  residue,  is  given  the  nature  of  a  specific  bequest,  and 
another  fund  is  supplied  for  the  payment  of  the  debts  and 
legacies  and  funeral  and  testamentary  charges;  or  if  the 
testator  has,  by  any  declaration  in  his  will,  shown  an  in- 
tention to  preserve  the  personal  estate  entire  for  any  given 
purpose  whatever,  that  will  be  sufficient  to  exempt  the 
personalty.* 


348.  Exoneration  by  implication. 

The  personal  estate  may  also  be  exonerated  by  implica- 
tion, and  an  instance  of  such  implied  exoneration  may  be 


*  CJoventry  v,  Coventry,  2  Dr.  & 
Sm.  470;  Clery's  Appeal,  35  Pa.  54. 

'  Baraewell  v,  Cawdor,  3  Mad.  453; 
Watdon  V.  Brickwood,  9  Ves.  447;  2 
Si>ence's  Eq.  824. 

*  Bootle  V.  Blundell,  1  Meriv.  230; 
Walker's  Est.,  3  Rawle,  229;Canfield 
V.  Bostwick,  21  Conn.  550;  Sims  v. 
Sims,  10  N.  J.  Eq.  158;  Am.  notes  to 
Duke  of  Ancaster  v,  Mayer,  1  Liead. 
Gas.  Eq.640;  and  to  Aldrich  v.  Cooper, 


2  Lead.  Cas.  Eq.  265  (3d  Am.  ed.). 
Originally,  express  words  were  neces- 
sary to  exempt  the  personal  estate, 
and  almost  every  judge  has  lamented 
that  that  rule  has  not  been  adhered 
to.    2  Spence's  Eq.  337. 

«2  Id.  341.  See,  also.  Smith's 
Manual  of  Equity,  305;  Webb  v, 
Jones,  2  Bro.  Ch.  60;  Dawes  v. 
Soott,  5  Russ.  32;  Forrest  v,  Pres- 
oott,  L.  R.  10  Eq.  545. 
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found  in  the  case  of  a  mortgage  debt  not  created  by  the 
decedent,  and  which  has  been  held,  th^^ore,  under  certsun 
circumstances,  to  be  payable  not  out  of  the  personalty, 
but  out  of  the  mortgaged  pronises.  Thus,  if  a  mortgage 
had  been  created  by  an  ancestor,  and  the  mortgaged  estate 
had  afterwards  descended  upon  the  heir,  the  personal  es- 
tate of  the  heir  would  not  be  liable  in  favor  of  any  pa-son 
who  should  derive  title  by  descent  under  him  to  the  mort- 
gaged premises,  subject  to  the  mortgage.' 


349.  When  realty  and  personalty  contribute  pro  rata. 

Where  the  testator  directs  a  sale  of  his  real  estate,  and  the 
proceeds  of  the  personal  estate  are  thrown  into  one  mass, 
which  he  subjects  to  the  payment  of  debts  and  legacies, 
the  real  and  personal  estate  must  contribute,  in  proportion 
to  their  relative  amoimts,  to  the  payment  of  the  debts 
and  l^acies.^  But  if  real  and  personal  estate  are  given 
together  to  one  person  subject  to  charges,  but  the  real 
estate  is  not  directed  to  be  sold,  the  personal  estate  remains 
primarily  liable.' 

If  the  order  in  which  assets  should  be  applied  to  the  pay- 
ment of  debts  and  legacies  has  been  disturbed,  this  disturb- 
ance may  (as  has  been  already  stated)  be  corrected  by  the 
application  of  the  doctrine  of  marshalling.  Thus,  if  pecuni- 
arv^  legacies  have  been  taken  for  the  payment  of  debts,  the 
legatees  are  entitled  to  the  equity  of  marshalling  as  against 


*  Duke  of  Ancaster  v.  Mayer,  1 
Bro.  Ch.  454;  Cumberland  v.  Cod- 
rington,  3  Johns.  Ch.  267;  Keyzey'a 
Case,  9  S.  &  R.  71;  Gamett  v.  Macon, 
6  Call,  308;  Bank  of  U.  S.  v.  Beverley, 
1  How.  134;  1  Lead.  Cas.  Eq.  927 
(4th  Am.  ed.).  If,  however,  for  any 
reason  the  debt  becomes  the  debt  of 
the  owner  of  the  land,  it  must  be 
paid  out  of  his  personalty.  Hoff's 
Appeal,  24  Pa.  200;  Lennig's  Estate, 
52  Pa.  139;  Thompson  v.  Thompson, 
4  Ohio  St.  333;  Schade  v.  Connor, 
84  Neb.  61;  Darr  v.  Thomas,  127 
Mo.  App.  1.   See,  also.  Hirst's  Estate, 


36  Leg.  Int.  222  (Hirst's  Appeal,  92 
Pa.  491),  where  the  authorities  are 
reviewed. 

*  Roberts  v.  Walker,  1  Russ.  &  M. 
752;  Robinson  v.  The  Governors  of 
London  Hospital,  10  Hare,  19;  Ash- 
worth  V.  Munn,  34  Ch.  D.  391. 

'  Boughton  V.  Boughton,  1  H.  L. 
Cas.  406;  Tench  v.  Cheese,  6  DeG., 
M.  &  G.  453  (but  see  Allan  o.  Gott, 
L.  R.  7  Ch.  439);  Williams  on  Ex- 
ecutors, 1336  (10th  Eng.  ed.).  See, 
also,  Elliott  V,  Carter,  9  Gratt.  541; 
Adams  v.  Brackett,  5  Met.  280;  Cox 
V.  Corkendall,  13  N.  J.  Eq.  138. 
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real  estate  descended,  or  as  against  real  estate  devised,  but 
charged  with  the  payment  of  debts.  But  they  have  no  right 
to  marshal  as  against  lands  devised,  for  the  interest  of  the 
devisee  is  not,  by  law,  liable  in  priority  to  that  of  the  legatee. 

360.  Assets  will  not  be  marshalled  in  favor  of  a  charity. 

As  a  general  rule,  assets  will  not  be  marshalled  in  favor  of 
a  charity;  the  reason  being  that  stated  by  Lord  Hardwicke, 
in  Mogg  V.  Hodges,^  namely,  that  a  court  of  equity  is  not 
warranted  in  setting  up  a  rule  of  equity  contrary  to  the 
common  rules  of  the  court  merely  to  support  a  bequest 
which  is  contrary  to  law.* 

*  2  Ves.  Sr.  53.    See  In  re  Arnold,  *  Note  to  Aldrich  v.  Cooper,  2  Lead. 

37  Ch.  D.  637.  Cas.  Eq.  103  (4th  Eng.  ed.). 
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361.  Distinction  between  liens  at  common  law  and  in 
equity. 

A  LIEN  at  common  law  has  been  defined  to  be  a  right  in  one 
man  to  retain  that  which  is  in  his  possession^  belonging  to 
another,  till  certain  demands  of  him,  the  person  in  possession, 
are  satisfied.*  It  will  be  observed  that  this  lien  is  founded 
upon  the  idea  of  possession ;  and  consequently,  as  a  general 
rule,  if  the  possession  is  abandoned  the  lien  is  lost.  It  at- 
taches exclusively  to  personal  property.^ 

Besides  the  common-law  liens  there  are  certain  liens,  or 
rights  in  the  nature  of  liens;  which  are  wholly  independent 
of  possession,*  which  exist  only  in  equity,  and  of  which  equity 
alone  can  take  cognizance.'* 

The  general  nature  of  an  equitable  lien  has  been  described 
by  a  learned  author  in  language  which  has  been  approved 
by  the  Supreme  Court  of  the  United  States,  and  which  may 
be  here  quoted:  "The  doctrine  may  be  stated  in  its  most 
general  form  that  every  express  executory  agreement,  in 
writing,  whereby  the  contracting  party  sufficiently  indicates 
an  intention  to  make  some  particular  property,  real  or 


*  PerGrose,  J.,in  Hammonds  W.Bar- 
clay, 2  East,  235;  2  Spence's  Eq.  796. 
« 2  Spcnce's  Eq.  796. 
•Smithls  Manual  of  Equity,  379. 
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*  Gladstone  v.  Birley,  2  Meriv.  403; 
Cotesworth  u.  Stephens,  4  Hare,  193; 
2  Spencc's  Eq.  803;  Jarboe  v,  Severin, 
112  Ind.  572. 
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personal,  or  fund,  therein  described  or  identified,  a  security 
for  a  debt  or  other  obligation,  or  whereby  the  party  promises 
to  convey  or  assign  or  transfer  the  property  as  security, 
creates  an  equitable  lien  upon  the  property  so  indicated, 
which  is  enforceable  against  the  property  in  the  hands  not 
only  of  the  original  contractor,  but  of  his  heirs,  adminis- 
trators, executors,  voluntary  assignees  and  purchasers  or 
encumbrancers  with  notice.  Under  like  circumstances  a 
merely  verbal  agreement  may  create  a  similar  lien  upon 
personal  property.''  The  author  justly  adds  that  the  doc- 
trine is  but  an  application  of  the  maxim  that  equity  considers 
as  done  that  which  ought  to  be  done.  ^ 

In  modem  times  the  doctrine  of  equitable  liens  has  been 
liberally  extended  for  the  purpose  of  facilitating  mercantile 
transactions,  and  in  order  that  the  intention  of  parties  to 
create  specific  charges  may  be  justly  and  effectually  carried 
out.  A  good  example  of  the  liens  here  referred  to  may  be 
found  in  the  case  of  Walker  v.  Brown,*  just  cited,  and  decided 
in  1897.  In  that  case,  one  T.  E.  Brown  addressed  to  Walker 
&  Co.  a  letter  advising  them  that  a  loan  of  bonds,  to  the  face 
value  of  fifteen  thousand  dollars,  previously  made  by  him 
to  one  Uoyd,  for  the  use  of  the  latter's  firm,  was  *'with  the 
understanding  that  any  indebtedness  which  they  may  be 


*  Pomeroy's  Equity  Jurisp.,  {1235; 
Leupold  V,  Weeks,  96  Md.  280; 
Edwards  v.  Barstow,  21  R.  I.  562; 
Howard  v.  Delgado  &  CJo.,  121  Fed. 
26;  Allender  v.  Evans-Smith  Drug  Co., 
3  Ind.  Ter.  628;  Walker  v.  Brown,  165 
U.  S.  664.  In  re  National  Cash  Reg- 
ister Co.,  174  Fed.  582;  Westall  v. 
Wood,  212  Mass.  540;  Arkansas 
Shingle  Co.  v,  Meto  Ry.  Co.,  97  Ark. 
534;  First  Nat.  Bank  v.  Day,  150 
Iowa,  696;  Zeiser  v.  Cohn,  144  N.  Y. 
App.  Div.  825;  Vivion  v,  Nicholson, 
54  Tex.  Civ.  App.  43. 

» Walker  v.  Brown,  165  U.  S.  664. 
See,  also.  Fourth  Street  Bank  v.  Yard- 
ley,  165  U.  S.  634,  and  Plankinton  v, 
HUdebrand,  89  Wis.  209; Curtis  v.  Wal- 
pole  Co.,  218  Fed.  145.  An  express  ex- 


ecutory agreement  in  writing  whereby 
the  contracting  party  sufficiently 
indicates  an  intent  to  make  some 
identified  property  security  for  a  debt 
or  other  obligation,  creates  an  equi- 
table lien  on  such  property;  and  in 
this  case  an  agreement  by  contestants 
to  pay  counsel  a  contingent  fee  if  the 
propounding  of  a  will  is  prevented, 
created  a  lien  on  the  distributive 
shares  in  the  estate  to  which  those 
contestants  became  entitled  on  a 
settlement  of  the  matter  effected  by 
the  successful  services  of  the  counsel 
so  employed.  Ingersoll  v.  Coram, 
211  U.  S.  335;  Barnes  v.  Alexander, 
232  U.  S.  122;  Gage  Lumber  Co.  v. 
McEldowney,  207  Fed.  258. 
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owing  to  you  at  any  time  shall  be  paid  before  the  return  to 
me  of  these  bonds,  or  the  value  thereof,  and  that  these  bonds 
or  the  value  thereof  are  at  the  risk  of  the  business  of  Lloyd 
&  Company  so  far  as  any  claim  you  may  have  against  said 
Lloyd  &  Company  is  concerned."  Upon  the  faith  of  this 
letter  Walker  &  Co.  made  sales  to  Lloyd  &  Co.,  and  the  last- 
named  firm  subsequently  failed.  Shortly  after  the  letter 
was  written,  and  before  the  failure.  Brown  induced  Lloyd 
&  Co.  to  return  to  him  the  bonds,  which  he  thereupon  settled 
on  his  wife.  On  a  bill  filed  by  Walker  &  Co.,  it  was  held  that 
the  letter  gave  them  an  equitable  lien  on  the  bonds  which 
could  be  asserted  as  against  Brown's  wife,  who  was  a  mere 
volunteer. 

So,  also,  in  Frith  v.  Forbes,  bills  of  exchange  drawn  against 
a  particular  cargo  of  a  ship,  accompanied  by  letters  of  the 
consignor  to  the  consignee  referring  to  the  bills,  have  been 
held  to  create  a  lien  upon  the  cargo.  ^ 

Other  illustrations  of  such  liens  will  be  foimd  in  the  in- 
stances given  m  a  former  chapter  of  the  assignments  of 
future  cargoes  by  way  of  security;  the  assignments  in  such 
cases  operating  to  create  liens  which  could  have  had  no  exist- 
ence at  law.* 


1  Frith  V,  Forbes,  4  DeG.,  F.  A  J. 
409;  Robey's  Iron  Works  v.  Oilier,  L. 
R.  7  Ch.  695.  The  doctrine  under 
consideration  may  be  regarded  as  the 
outgrowth  of  the  rule  in  Ex  parte 
Waring,  19  Ves.  345;  2  Rose,  182;  2 
Glyn  &  Jam.  404;  where  cash  and 
bills  which  had  been  deposited  to 
meet  certain  acceptances  were  held 
to  be  specifically  applicable  to  that 
purpose.  The  decision  in  that  case 
was  placed  by  Lord  Eldon  on  the 
ground  of  the  double  insolvency  of 
the  drawers  and  acceptors;  but  this 
ground  has  been  considered  in  some 
of  the  modem  cases  as  too  narrow. 
See  Powles  v,  Hargreaves,  3  DeG., 
M.  &  G.  430.  In  others,  however,  it 
seems  to  be  still  recognized  as  the 
true  ground.    Vaughan  v,  Halliday, 


L.  R.  9  Ch.  561.  Instances  of  this 
rule  and  of  the  extent  to  which  it  has 
been  carried  in  modem  times^  may 
be  found  in  the  Bank  of  Ireland  v. 
Perry,  L.  R.  7  Exch.  14;  Ex  parte 
Alliance  Bank,  L.  R.  4  Ch.  423;  City 
Bank  v,  Luckie,  L.  R.  5.  Ch.  773;  Ex 
parU  Dewhurst,  L.  R.  8  Ch.  965;  In 
re  New  Zealand  Banking  Co.,  L.  R. 
4  Eq.  226;  Ex  parte  Smart,  L.  R.  8 
Ch.  220;  Layoock  v.  Johnson,  6  Hare, 
209;  Ranken  v.  Alfaro,  5  Ch.  D.  786; 
Bispham  on  Contracts  in  Rem.  In 
Hopkins  v,  Beebe,  26  Pa.  85,  the 
Supreme  Court  of  Pennsylvania  de- 
clined, under  the  circumstances  of 
that  case,  to  say  that  the  holder  of  a 
bill  had  any  right  as  against  merchan- 
dise on  which  it  was  drawn. 
*  ArUe^  S  165. 
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362.  Instances  of  equitable  liens. 

Many  other  instances  of  equitable  liens  of  a  more  an- 
cient character  exist;  such  are  the  lien  of  a  vendor  for  unpaid 
purchase-money;  of  one  joint  tenant  of  a  lease  for  fines  and 
expenses  of  renewal;  for  improvements  which  a  person  has 
innocently  put  upon  the  land  of  another,  being  encouraged 
thereto  by  the  owner;  ^  by  deposit  of  title  deeds;  of  a  trustee 
upon  the  trust  estate  for  his  expenses;  of  a  solicitor  upon 
papers  and  funds;  ^  of  a  part  owner  of  a  ship  upon  her  earn- 
ings; and  many  others.*  A  few  of  these  will  require  particular 
attention;  and  among  the  first  is  the  lien  of  the  vendor  of 
real  estate  for  the  unpaid  purchase-money. 

353.  Vendor's  liens  for  purchase-money. 

Where  a  vendor  delivers  possession  of  an  estate  to  a  pur- 
chaser, without  receiving  the  purchase-money,  equity, 
whether  the  estate  be  conveyed  or  only  contracted  to  be 
conveyed^  and  although  there  was  not  any  special  agree- 
ment for  that  purpose,  gives  the  vendor  a  hen  upon  the  land 
for  the  unpaid  purchase-money.'*  This  has  been  the  settled 
doctrine  of  the  English  courts  for  many  years,  having  been 
established  by  a  niunber  of  authorities,  of  which  the  leading 
one  is  considered  to  be  Mackreth  v.  Symmons,  decided  by 
Lord  Eldon  in  1808.^    In  the  United  States  the  decisions 


>See  People's  Bank  v.  LoefTerti 
184  Pa.  164,  where  the  lien  was  en- 
forced in  favor  of  the  creditors  of  one 
who  had  fraudulently  applied  his 
money  toward  improving  the  prop- 
erty of  a  third  person. 

'See  Francis  v,  Francis,  5  DeG., 
M.  &  G.  108;  Turner  v.  Letts,  7  De- 
G.,  M.  A  G.  243;  In  re  Bank  of  Hin- 
dustan, L.  R.  3  Ch.  125.  This  right 
is  not  affected  by  the  fact  that  the 
client  is  an  executor  or  trustee  and 
the  services  were  rendered  and  money 
received  on  behalf  of  the  estate.  Bur- 
leigh V.  Pahner,  74  Neb.  122;  In  re 
John  Monis,  11908]  1  K.  B.  473; 


In  re  Rapid  Road  Transit  Co.,  [1909] 
1  Ch.  96. 

*  Sec  2  Spence's  Eq.  797,  803,  and 
Hauselt  v.  Harrison,  105  U.  S.  401; 
Goodnough  v,  Galloway,  171  Fed. 
940. 

*2  Sug.  V.  &  P.  671;  Winters  p. 
Fain,  47  Ark.  493;  De  Long  v.  Mar- 
shall, 66  Fla.  410;  Knickerbocker 
Trust  Co.  w.  Steel  Co.,  79  N.  J.  Eq.501. 

>  15  Ves.  Jr.  329;  1  Lead.  Cas.  Eq. 
447  (4th  Am.  ed.).  See,  also,  the 
language  of  the  Supreme  Court  of 
the  United  States  in  Refeld  v.  Wood- 
folk,  22  How.  318-327,  and  of  the  Cir- 
cuit Court  of  Appeals  in  Minah  Con- 
sol.  Min.  Co.  9.  Briscoe,  89  Fed.  891. 
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upon  the  subject  have  not  been  uniform.  In  some  of  the 
states  of  the  Union  and  in  the  federal  courts,  the  doctrine 
of  a  vendor's  lien  has  been  adopted;  in  others  it  has  be^ 
repudiated;  while  in  still  a  third  class,  the  English  rule  has 
been  abrogated  or  modified  by  statute.  In  the  first  class  are 
included  the  states  of  New  York,  New  Jersey,  Maryland,  Ten- 
nessee, Mississippi,  Alabama,  Missouri,  Michigan,  Illinois, 
Indiana,  Ohio,  Colorado,  Arkansas,  Kentucky,  Iowa,  Wis- 
consin, Minnesota,  California,  Florida,  Texas,  Indian  Terri- 
tory, Nevada,  New  Mexico,  North  Dakota,  Okl^oma,  and 
Rhode  Island,^  also  Idaho.^  The  second  class  (where  the 
doctrine  has  been  rejected)  includes  Maine,  Pennsylvania, 
Kansas,  North  Carolina,  South  Carolina,'  Massachusetts, 
Delaware,  Washington,  Arizona,  Nebraska  and  Oregon,^ 
while  in  Vermont,  Virginia,  Georgia,  and  West  Virginia  the 
lien  is  abolished  by  statute.^ 


*  Stafford  v.  Van  Rensselaer,  9  Cow. 
31d;  Garson  v.  Green,  1  Johns.  Ch. 
308;  Wilson  v.  Plutus  Mining  Co., 
174  Fed.  317;  Zeiser  v.  Cohn,  207 
N.  Y.  407;  Knickerbocker  Trust  Co. 
V,  Steel  Co.,  79  N.  J.  Eq.  601;  Hooper 
V,  Trust  Co.,  81  Md.  559;  Leiberman 
t;.  Bowden,  121  Tenn.  518  (confines 
the  doctrine  within  narrow  limits); 
Brown  v.  Lyon,  81  Miss.  438; 
Walton  V.  Young,  132  Ala.  160; 
Talbot  V,  Roe,  171  Mo.  421;  Lyon  v. 
Clark,  132  Mich.  621;  Lewis  v. 
Shearer,  189  IlL  184;  Cassell  v.  Lowry, 
164  Ind.  1;  Coggshall  t;.  Bank,  63 
Ohio  St.  88;  Salomon  v,  Martin,  17 
Colo.  App.  60;  Priddy  v.  Smith,  106 
Ark.  79;  Carter  v.  Farthing,  116  Ky. 
123;  State  Bank  t;.  Brown,  142  Iowa, 
190;  Halvorsen  v.  Halvorsen,  120 
Wis.  62;  Bank  v.  Cain,  89  Minn.  473; 
Finnell  v,  Finnell,  166  Cal.  589; 
DeLong  v.  Marshall,  66  Fla.  410; 
Graves  v.  Kinney,  96  Tex.  210; 
Hampton  v.  Mayes,  3  Indian  Terr. 
66;  Reese  v,  Kinkead,  18  Nev.  126; 
Bates  V.  Childers,  4  N.  M.  347;  Bray 


V,  Booker,  6  N.  D.  626;  Richaradoo 
V.  FeUner,  9  Okla.  513;  Smith  Co. 
V.  Newall,  22  R.  I.  220. 

*Inre  Lane  Lumber  Co.,  210  Fed. 
82. 

*  PhUbrook  o.  Ddano,  29  Me.  410 
Irvine  v.  Campbell,  6  Binn.  US 
Stouffer  V.  Coleman,  1  Yeates,  393 
Heist  V.  Baker,  49  Pa.  9;  Jones  9. 
Hollister,  61  Kan.  310;  Hickson  Lum- 
ber Co.  w.  Gay  Lumber  Co.,  150  N.  C. 
282;  Bemaid  v.  Lea,  210  Fed.  591; 
Morse  v.  Adams,  2  S.  C.  66. 

*  Ahrend  v.  Odiome,  118  Mass.  261 
(see  opinion  of  Ch.  J.  Gray  in  this 
case  for  an  examination  of  the  origiQ 
of  this  lien);  Cannon  0.  Hudson,  6 
Houst.  21;  Smith  v,  Allra,  18  Wash. 
1;  Baker  v.  Fleming,  6  Arii.  418; 
Consolidated  Co.  o.  Hindunan,  212 
Fed.  813;  Hendriz  9.  Barker,  49  Neb. 
369;  Frame  v.  Sliter,  29  Or.  121. 

»  Sec.  2687,  Pub.  State,  of  Vt.;Sec, 
2474,  Va.  Code;  Roanoke  Co.  v.  Sim- 
mons, 20  S.  £.  965;  Riggs  p.  Jones, 
97  Ga.  420;  ScraggiB  v.  HiU,  43  W.  Va. 
162. 
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In  New  Hampshire  and  Connecticut  the  question  is  unde- 
cided.^ In  the  federal  coiuts  the  lien  is  recognized.^  It  is 
to  be  noted  that  a  vendor's  lien  is  only  valid  as  a  seciuity  for 
an  unpaid  purchase  price  in  money  or  its  equivalent^  and, 
therefore,  if  the  consideration  is  the  performance  of  an  act, 
the  non-performance  of  which  ^ves  rise  to  a  claim  for  un- 
liquidated damages,  no  lien  attaches.' 


354.  Nature  of  this 

As  to  the  exact  nature  of  the  vendor's  lien  the  expressions 
of  text-writers  and  judges  have  not  been  altogether  imiform. 
By  one  great  writer  the  lien  is  classed  under  the  head  of  im- 
plied trusts;  ^  while,  on  the  other  hand,  a  different  view  is 
taken  in  the  American  note  to  Mackreth  t^.  Symmons;  ^  and 
this  latter  opinion  seems  to  be  justified  by  tJie  language  of 
Mr.  Justice  Story  in  Gilman  v.  Brown,*  and  by  the  text  of 
a  treatise  of  unsurpassed  authority.^  It  would  seem  to  be 
plain  that  this  lien  is  not  a  trust  in  the  sense  of  giving  the 
vendor  an  equitable  title;  but  that  what  he  has  is  a  charge 
or  right  which  has  its  inception  only  on  bill  filed.^ 


366.  Waived  by  taking  independent  security. 

The  lien  of  a  vendor  for  unpaid  purchase-money  does  not 
arise,  or  rather  is  considered  as  waived,  if  a  distinct  and  in- 


^Arlin  v.  Brown,  44  N.  H.  102; 
Han  V.  Hall,  50  Gonn.  104. 

>  fiayley  v.  Greenleaf ,  7  Wheat.  46; 
Bush  V.  Marshall,  6  How.  2S4;  Chil- 
ton V,  Lyons,  2  Black.  458;  M'Learn 
p.  M'Lellan,  10  Pet.  640;  Galloway 
V.  Finley,  12  Pet.  264;  Minah  Consol. 
Min.  Go.  V,  Briscoe,  80  Fed.  801. 

*  Hudelson  v.  Wilson,  40  HI.  App. 
20. 

« Story's  Eq.,  §  1210.  See,  also, 
Snell's  Principles  of  Eq.  105;  note  to 
2  Sug.  V.  &  P.  376  (8th  Am.  ed.).  See, 
also,  Ringgold  v,  Bryan,  3  Md.  Ch. 
488;  Moreton  o.  Harrison,  1  Bland, 
401;  Iglehart  v.  Armiger,  1  Bland, 


516,  524,  525;  MiUer  v.  Albright,  60 
Ohio,  48. 

*  1  Lead.  Gas.  Eq.  373. 

•  1  Mason,  101.  "It  (the  Uen)  is 
not  therefore  an  equitable  estate  in 
the  land  itself,  although  that  appel- 
lation is  loosely  appUed  to  it."  See 
4  Wheat.  202,  note. 

» Sug.  V.  &  P.  370  (8th  Am.  ed.). 

'See  1  Lead.  Gas.  Eq.  366  (Am. 
note);  Robinson  v,  Appleton,  124  111. 
276;  Robinson  v.  Owens,  103  Tenn. 
01.  And  it  may  be  enforced  though 
a  judgment  on  the  debt  secured  is 
barred  at  law.  Paxton  v.  Rich,  85 
Va.  378. 
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dependent  security  for  the  purchase-money  is  taken.  ^  The 
plainest  case,  perhaps,  is  where  a  mortgage  is  taken  on 
another  estate,  the  obvious  intention  of  burdening  one  estate 
being  that  the  other  shall  remain  free  and  unendunbered.^- 
Any  other  independent  security,  as,  for  example,  a  pledge  of 
stock,  a  mortgage  on  the  land  sold,  or  the  Uke,  would  have 
the  same  effect.'  But  the  taking  of  such  independent  security, 
although  evidence  of  a  waiver,  is  not  conclusive  evidence.* 

But  a  mere  personal  security,  as,  for  example,  a  bond,  or 
a  bill,  or  a  promissory  note,  will  not  of  itself  operate  as  a 
waiver  of  the  lien.*  And  the  recital  in  a  note  taken  for  the 
unpaid  purchase-money  that  the  maker  waives  his  right  of 
exen^iption  as  to  personal  property,  does  not  raise  a  presump- 
tion that  there  was  thereby  a  waiver  of  the  vendor's  lien.^ 


Uonee  v.  AUert,  161  Cal.  234; 
Jensen  v,  Wilslef,  36  Nev.  37. 

>  By  the  Master  of  the  RoUs  in 
Nairn  v,  ProwBe,  6  Ves.  762,  760. 
See,  also,  Earl  of  Jersey  v.  Briton 
Ferry  Floating  Dock  Co.,  L.  R.  7  Eq. 
409;  Schurtz  v.  Colvin,  55  Ohio  St. 
274. 

» Nairn  v,  Prowae,  6  Ves.  752;  Rich- 
ardson V,  Rldgely,  8  Gill  &  J.  87; 
White  0.  Dougherty,  1  Martin  &  Y. 
309;  Young  9.  Wood,  11  B.  Mon.  123; 
Mattix  V,  Weand,  19  Ind.  151;  Harris 
V.Harlan,  14  Ind.  439;Shelby  w.Perrin, 
18  Tex.  515;  Camden  ».  Vail,  23  Cal. 
633;  Hadley  v.  Pickett,  25  Ind.  450; 
Mimst^.  Macon,  etc.,  R.R.  Co.,  3  Kelly, 
333;  Little  v.  Brown,  2  Leigh,  353; 
Cresap  v.  Manor,  63  Tex.  485;  Brown 
V,  Oilman,  4  Wheat.  291 ;  Fish  v.  How- 
land,  1  Paige  Ch.  30;  Phillips  v,  Saun- 
derson,  1  Sm.  &  M.  Ch.  462;  Mitchell 
V.  Shaneberg,  149  111.  420;  Winn  v. 
The  Lippinoott  Co.,  125  Mo.  528; 
McKeown  v.  Collins,  38  Fla.  276.  See 
Boise  V.  Benham,  127  N.  Y.  620.  See, 
however,  Hannah  t;.  Davis,  112  Mo. 
599;  Welch  v.  Fanners'  Trust  Co., 
165  Fed.  561;  Knickerbocker  Trust 
Co.  V.  Steel  Co.,  79  N.  J.  Eq.  501. 


*  Manly  v.  Slason,  21  Vt.  271; 
Daughaday  v.  Paine,  6  Minn.  443; 
Mackreth  v.  Symmons,  supra;  2  Sug. 
V.  &  P.  386,  notes;  Jackson  v.  Stan- 
ley, 87  Ala.  270;  Chapman  v.  Chap- 
man, 55  Ark.  542;  Scott  v.  Edgar,  159 
Ind.  38.  See,  also,  in  case  of  fraud, 
Florida  v.  Morrison,  44  Mo.  App.  529. 

*  Collins  V.  CoUins,  31  Beav.  346; 
Hughes  V,  Kearney,  1  Sch.  &  Lef .  134; 
Winter  v.  Lord  Anson,  1  Sim.  &  Stu. 
434;  3  Rufls.  488;  In  re  Taylor  el  al,, 
[1891]  1  Ch.  590  (a  case  of  a  solicitor's 
lien) ;  White  v.  Williams,  1  Paige  Ch. 
502;  Garson  v.  Green,  1  Johns.  Ch. 
308;  Mims  v.  Macon,  etc.,  R.  R.  Co., 
3  Kelly,  333;  Baum  v.  Grisby,  21  Cal. 
172;  Thornton  v.  Knox,  6  B.  Mon.  74; 
Pinchain  v.  Collard,  13  Tex.  333; 
Manly  v.  Slason,  21  Vt.  271;  Van 
Doren  v.  Todd,  3  N.  J.  Eq.  397;  Tobey 
V,  McAllister,  9  Wis.  463;  Hoggatt  9. 
Wade,  10  Sm.&  Marsh.  143;  Davis  v. 
Smith,  88  Ala.  596;  Zwingle  v.  Wil- 
kinson, 94  Tenn.  246;  note  to  Mack- 
reth V,  Symmons,  1  Lead.  Cas.  Eq. 
464,  484. 

*  Eudora  Co.  v.  Barclay,  122  Ala. 
506.  See,  also,  Chastain  v,  Hamee, 
124  Ala.  618. 
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Where,  however,  the  bill  or  note  is  taken  as  payment  of  the 
consideration-money,  in  other  words,  where  the  security- 
was  m  fact  the  thing  bargained  for,  the  hen  is  gone.^  And 
where  the  vendor  takes  a  negotiable  note  drawn  by  a  third 
person  and  endorsed  by  the  purchaser,  or  drawn  by  the  pur- 
chaser and  endorsed  by  a  third  person,  the  presumption  of 
the  lien  is  thereby  repelled.* 

Where  the  conveyance  is  made  in  consideration  of  the 
covenants  entered  mto  by  the  same  deed  for  the  payment 
of  the  price,  there  is  no  room  for  any  implied  security,  and 
hence  no  vendor's  hen  will  arise.'  Nor  whenever  any  con- 
sideration other  than  the  purchase  of  lands  enters  into  the 
debt,  and  no  data  exist  from  which  the  particular  price 
agreed  to  be  paid  for  the  land  can  be  distinguished  and  as- 
certained.* 

366.  Parties  for  and  against  whom  the  lien  exists. 

As  to  the  parties  for  and  against  whom  the  vendor's  lien 
exists,  it  may  be  remarked,  in  the  first  place,  that  the  lien 
will  exist  in  favor  of  a  legatee  (for  example)  whose  legacy 
has  been  taken  to  pay  for  the  purchase  of  an  estate  in  the 
hands  of  the  heir;  in  other  words,  the  purchased  estate  and 
the  personal  estate  will  be  marshalled.*  The  lien  is  enforce- 
able against  all  persons  claiming  under  the  vendee  with 
notice,  although  for  a  valuable  consideration,^  or  a  vol- 


>  Buckland  v.  Pocknell,  13  Sim. 
406;  note  to  1  Lead.  Cas.  Eq.  470 
(4th  Am.  od.);  Springfield,  etc.,  R. 
Co.  t;.  Stewart,  51  Ark.  285. 

*  2  Sug.  V.  &  P.  386,  note  k,  and 
cases  cited;  Richardson  v.  Green,  46 
Ark.  267;  Springf.,  etc.,  R.  Co.  v, 
Stewart,  51  Ark,  285;  Shrimsher  v, 
Newton,  3  Ind.  Ter.  555. 

» Clarke  v.  Royle,  3  Sim.  499;  Earl 
of  Jersey  v.  Dock  Co.,  L.  R.  7  Eq.  409; 
2  Sug.  V.  &  P.  381  (8th  Am.  ed.). 
See  Winter  v.  Lord  Anson,  1  Sim.  A 
St.  434;  3  Russ.  488. 

«Syk€8   V,   Betts,   87    Ala.   537; 


Peters  v,  Tunell,  43  Minn.  473;  Card 
V.  Card,  108  Cal.  19. 

"Austen  v,  Halsey,  6  Ves.  476; 
Cheesbrough  v.  Millard,  1  Johns.  Ch. 
412;  Iglehart  v.  Armiger,  1  Bland, 
519. 

•  Mackrcth  v.  S3rmmon8,  15  Ves. 
329;  Meigs  v,  Dimock,  6  Conn.  458; 
Stafford  v.  Van  Rensselaer,  9  Cow. 
316;  Magruder  v.  Peter,  11  Gill  &  J. 
217;  Redford  v,  Gibson,  12  Leigh,  332; 
Mounce  v.  Byars,  16  Ga.  469;  Cox 
V.  Fenwick,  3  Bibb,  183;  Williams  v. 
Roberts,  5  Ohio,  35;  1  Lead.  Cas.  Eq. 
496  (4th  Am.  ed.);  2  Sug.  V.  &  P. 
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unteer  ^  but  not  as  against  a  bona  fide  purchaser  without 
notice.' 

In  the  American  note  to  Mackreth  v.  Symmons,  it  is  said 
that  the  vendor's  lien  does  not  necessarily  prevail  over  that 
of  judgment-creditors  of  the  vendee,  but  that  "it  depends 
upon  the  relative  equities  and  rights  of  the  disputants,  in 
comparison  with  one  another;"  '  and  that  "lien-creditors 
will  supplant  one  who,  though  he  had  a  right  in  equity  to 
charge  the  land,  through  his  own  Itiches  and  default  failed 
to  secure  a  lien."  ^  Mr.  Justice  Story,  however,  in  his  Com- 
mentaries on  Equity  Jurisprudence,  says  that  the  lien  of  a 
vendor  "will  prevail  against  a  judgment-creditor  of  the 
vendee  before  an  actual  conveyance  of  the  estate  has  been 
made  to  him,  and  as  it  should  seem  also  against  such  a  judg- 
ment-creditor after  the  conveyance.*  But  while,  so  far  as 
those  cases  in  which  there  has  been  no  conveyance  are 
concerned,  it  must  be  remembered  that  the  right  of  a  vendor 
is  not  a  mere  lien,  but  an  estate,  and  it  is  difficult  to  see  how 
that  legal  estate  can  be  postponed  to  a  mere  charge  against 
the  equitable  estate  of  the  vendee,  yet  when  there  has  been 
an  actual  conveyance  of  the  legal  title,  it  is  equally  difficult 
to  see  why  the  claims  of  creditors  should  be  postponed  to  a 
secret  encumbrance  which  the  vendor  has  failed  to  render 
secure.  It  has,  therefore,  been  held  in  several  cases  that  the 
vendor's  lien  will  not  prevail  against  judgment-creditors,  or 
against  purchasers  under  an  execution  sale;  ^  and  the  lan- 
guage of  the  court  in  Bayley  v.  Greenleaf  ^  is  certainly  in 
favor  of  the  creditors.  There  are,  however,  some  decisions 
the  other  way.* 


303;  Winters  v.  Fain,  47  Ark.  493; 
De  Long  v,  Marshall,  66  Fla.  410. 

1  Ghastain  v,  Hames,  124  Ala.  618. 

*  Bayley  v,  Qreeoleaf,  7  Wheat. 
46;  Schwarz  v.  Stein,  29  Md.  112; 
Blight's  Hdrs  v.  Banks,  6  Mon.  192, 
19S;  Gooch  v,  Baxter,  2  Duval,  389; 
Work  V,  Brayton,  5  Ind.  396;  Ma- 
roney  v,  Boyle,  141  N.  Y.  462;  Rob- 
inson V,  Owens,  103  Tenn.  91.  See, 
however,  Day  v.  Hale,  22  Gratt.  163. 


'  1  Lead.  Gas.  Eq.  501. 

Md. 

» Story's  Eq.  Jurisp.,  §  1228. 

^Johnson  v,  Gawthorn,  1  Dev.  & 
Bat.  Eq.  32;  Harper  v.  Williams,  1 
Dev.  &  Bat.  Eq.  379;  Grawley  v. 
Timberlake,  1  Ired.  Eq.  436;  Roberts 
t;.  Rose,  2  Humph.  145,  147;  Hall  v. 
Jones,  21  Md.  439. 

'  7  Wheat.  46. 

'  Aldridge  v.  Dunn,  7  Blackf .  249; 
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An  equitable  mortgage  created  by  the  purchaser,  by  a  de- 
posit of  title  deeds  in  favor  of  a  person  who  takes  bona  fide, 
and  without  notice,  will  give  the  latter  a  preferable  equity, 
which  will  overreach  the  vendor's  hen  on  the  estate  for  any 
part  of  the  purchase-money.* 

Persons  coming  in  under  the  purchaser  by  act  of  law,  as 
assignees  of  a  bankrupt,  are  bound  by  the  lien;  although  they 
had  no  notice  of  it.^ 

The  purchaser  of  an  estate  who  has  paid  part  of  the 
piu*chase-money,  has  a  lien  on  it  to  that  extent  if  the 
vendor  cannot  make  title.' 

357.  Deposit  of  title  deeds. 

The  next  equitable  lien  which  deserves  consideration  is 
that  which  grows  out  of  a  deposit  of  title  deeds.  The  prima 
fade  effect  of  such  a  deposit  would  seem  to  be  simply  to 
create  a  lien  upon  the  title  deeds  deposited,  in  the  nature  of 
a  solicitor's  lien  upon  papers  in  his  possession:  but  it  has 
been  decided  in  England,  and  in  some  of  the  United  States, 
that  the  deposit  will  not  merely  operate  to  create  a  lien  upon 
the  papers,  but  will  enure  as  a  charge  upon  the  land  itself  in 
the  nature  of  mortgage.  The  first  case  in  England  in  which 
this  doctrine  seems  to  have  been  authoritatively  settled  was 
Russel  V.  Russel,  decided  by  Lord  Thurlow  in  1783;  ^  and 
this  decision,  through  strongly  disapproved,  has,  neverthe- 
less, been  recognized  by  many  cases  as  a  binding  authority ;  * 
and  the  doctrine  may,  therefore,  be  considered  as  well  es- 


Parker  v.  Kelly,  10  Sm.  &  M.  1S4; 
Miller  v.  Albright,  60  Ohio,  48;  Paris 
Co.  V,  Burks,  101  Tex.  106. 

>  2  Sug.  v.  &  P.  396  (8th  Am.  ed.); 
Rice  V.  Rice,  2  Drew.  73;  Schwarz 
V.  Stein,  29  Md.  112.  See  Pierce  v. 
Milwaukee  and  St.  Paul  R.  R.  Co., 
24  Wis.  551,  where  a  mortgage  of 
subsequently  acquired  real  estate  was 
held  to  be  a  lien  thereon  in  preference 
to  the  lien  of  the  vendor  of  the  real 
estate. 

>  Sug.  V.  ft  P.  395. 

37 


'Wythes  v,  Lee,  3  Drew.  396; 
Rose  V,  Watson,  10  H.  L.  Cas.  672; 
Aberaman  Iron  Works  v,  Wickens, 
L.  R.  4  Ch.  101;  1  Lead.  Cas.  £q. 
474  (4th  Am.  ed.);  2  Sug.  V.  &  P. 
379. 

« 1  Bro.  Ch.  269;  1  Lead.  Cas.  Eq. 
674  (4th  Am.  ed.). 

*  See  Ez  parte  Coming,  9  Ves.  115; 
Pryce  v.  Bury,  2  Drew.  42;  Fenwick 
V,  Potts,  8  DeG.,  M.  &  G.  606;  Daw 
V.  TerreU,  33  Beav.  218;  1  Lead.  Cae. 
Eq.  543. 
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tablished  in  spite  of  its  apparent  infringement  upon  the 
Statute  of  Frauds.^ 

While  the  effect  of  a  deposit  of  title  deeds  in  creating  a  lien 
upon  the  estate  may  be  considered  as  definitely  settled,  the 
ascertainment  of  the  exact  manner  in  which  it  operates  is  not 
unattended  with  difficulties.  It  has  been  decided  that  no 
agreement  to  execute  a  formal  mortgage  can  be  impUed  from 
such  a  deposit;  ^  and  it  has  also  held  that  an  agre^nent  to 
give  a  legal  mortgage,  accompanied  by  a  deposit  of  the  title 
deeds  for  the  purpose  of  preparing  such  a  mortgage,  will  not 
constitute  a  vaUd  equitable  mortgage.^  On  the  oUier  hand^  a 
different  conclusion  from  that  reached  in  Norris  v.  Wilkin- 
son was  arrived  at  in  several  cases,  and  the  balance  of  au- 
thority is,  perhaps,  in  favor  of  the  proposition  that  a  deUv- 
ery  of  deeds  for  the  purpose  of  preparing  a  legal  mortgage 
constitutes  a  vaUd  equitable  mortgage.^  Whether  an  equi- 
table mortgage  can  be  impfied  from  the  simple  fact,  with- 
out more,  of  the  adverse  possession  of  title  deeds  seems  to  be 
doubtful.^ 

The  secmity  by  deposit  of  title  deeds  has  been  held  to 
extend  to  subsequent  advances  made  upon  the  understand- 
ing that  they  were  to  be  secured  by  the  deposit." 

The  only  remaining  points,  upon  this  subject,  that  se^n 
to  require  to  be  stated  are  that  a  lien  may  be  created  by  the 
deposit  of  part  only  of  the  title  deeds;  ^  that  it  will  be  a 
charge  only  upon  the  interest  of  the  party  making  the  de- 


*See  Pryce  v.  Bury,  2  Drew.  42; 
Ferris  v.  Mullins,  2  Sm.  &  GiflF.  378; 
and  the  remarks  of  Lord  Abinger,  in 
Keys  V,  Williams,  3  Y.  &  C.  Ex.  Ca. 
55,  61.  See  Dixon  v,  Muckleston, 
L.  R.  8  Ch.  155,  where  the  deeds  were 
acoompanied  by  a  letter  which  took 
the  case  out  of  the  statute. 

'Sporle  V.  Whayman,  20  Beav. 
607. 

•  Norris  v.  Wilkinson,  12  Ves.  Jr. 
192;  Ex  parte  Hooper,  1  Meriv.  7;  Ex 
paiie  Pearse,  1  Buck,  525;  Garnham 
V.  Skipper,  34  W.  R.  135;  Hutder  v. 
Phillips,  26  S.  G.  136. 


*  Edge  V.  Worthington,  1  Gox  Ch. 
211;  Ex  parU  Bruce,  1  Roto,  374; 
Hockley  V.  Bantock,  1  Russ.  141; 
Keys  V,  Williams,  3  Y.  &  Col.  55;  1 
L.  Ca.  Eq.  547;  Bullowa  t;.  Orgo,  57 
N.  J.   Eq.  428. 

B  See  Ex  parte  Coming,  0  Ves.  115; 
Chapman  v.  Chapman,  13  Beav.  306; 
Smith  V.  Constant,  4  De  G.  &  Sm. 
213;  Buigess  t;.  Moxom,  2  Jur.  (n.  s.) 
1050. 

« Ex  ParU  Kensington,  2  V.  &  B. 
79;  James  v.  Rice,  5  DeG.,  M.  &  G. 
461;  1  Lead.  Cas.  Eq.  545. 

7  See  Ex  parte  Chippendale,  1  Dea- 
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posit;  ^  that  the  mortgagee  must  be  prompt  m  getting  the 
actual  possession  of  the  deeds;  ^  and  that  the  mortgagee's 
appropriate  remedy  is  foreclosure.' 

Mortgages  by  deposit  of  title  deeds  have  been  sustained 
in  several  states  of  the  Union,  although  they  have  not  been 
of  frequent  occurrence.*  They  have  been  disapproved  of 
in  Kentucky,*  and  rejected  in  Pennsylvania,*  Ohio,^  Ne- 
braska,^ Georgia,  Maine,  Minnesota,  South  Carolina,  and 
Iowa.*  In  Vermont  the  question  is  undecided.  ^°  In  quite  a 
number  of  cases  agreements  to  give  a  mortgage  have  been 
held  to  create  a  lien.^^ 


868.  Mortgages  of  personalty. 

The  next  class  of  hens  requiring  attention  are  those  which 
grow  out  of  mortgages  and  pledges  of  personalty. 


con,  67;  Lacon  v.  Allen,  3  Drew.  679; 
Roberts  v.  Croft,  2  De  G.  &  J.  1. 

1  Williams  v,  Mcdlicot,  6  Price,  4d5; 
Turner  v,  Letts,  20  Bcav.  185. 

'Farrand  v.  Yorkshire  Banking 
Company,  40  Ch.  D.  182. 

*  Redmayne  v.  Forster,  L.  R.  2  Eq. 
467;  thou^  see  Tuckley  v,  Thomp- 
son, 1  Johns.  &  H.  126.  See  the  case 
of  Northern  Counties  Ins.  Co.  v. 
Whipp,  26  Ch.  D.  482,  for  a  stote- 
ment  of  the  cases  in  which  a  mort- 
gagee by  deposit  of  title  deeds  may 
acquire  priority  over  an  earlier  and 
legal  mortgagee. 

« Rockwell  v.  Hobby,  2  Sand.  Ch. 
9;  Chase  v.  Peck,  21  N.  Y.  587;  Stod- 
dard  o.  Hart,  23  N.  Y.  561;  Griffin  v. 
Griffin,  18  N.  J.  Eq.  104;  Bullowa 
V.  Orgo,  57  N.  J.  Eq.  428;  Welsh  v. 
Usher,  2  HiU  Ch.  167;  Williams  v. 
Stratton,  10  S.  &  M.  418;  Mounoe  v. 
Byars,  16  Ga.  469;  Robinson  v.  Urqu- 
hart,  1  Beas.  515;  Hackett  v.  Rey- 
nokis,  4  R.  I.  512;  Jarvis  v,  Dutcher, 
16  Wis.  307;  Richards  v,  Leaming,  27 
m.  431;  Keith  v.  Homer,  32  111.  524. 
Question  discussed  in  Hutzler  o. 
Phillips,  26  S.  C.  136,  and  subse- 


quently in  Parker  v.  Bank,  53  S.  C. 
583,  where  Hutzler  v.  PhiUips  was 
criticised.  Jenmngs  v,  Augir,  215  Fed. 
660. 

*  Vanmeter  v,  McFaddin,  8  B.  Mon. 
435. 

*  Bowers  v.  Oyster,  3  P.  &  W.  239; 
Shitz  0.  Dieffenbach,  3  Pa.  233;  Ed- 
wards V.  Trumbull,  50  Pa.  509. 

'  Probasco  v,  Johnson,  2  Disney,  96. 
B  Bloom6eld  State  Bank  v.  Miller, 
55  Neb.  243. 

*  Pierce  v.  Parrish,  111  Ga.  725; 
Han  V.  McDuff,  24  Me.  311;  Gardner 
V.  McClure,  6  Minn.  260;  Haselden 
V.  Hamer,  97  S.  C.  178;  TuUer  v. 
Leaverton,  143  Iowa,  162. 

u>  Bicknell  v,  BickneU,  31  Vt.  498. 

"  See  Read  v.  Simons,  2  Dess.  552; 
Matter  of  Howe,  1  Paige  Ch.  125; 
Bank  of  Muskingum  v.  Carpenter,  7 
Ohio,  21;  Hall  v.  Hall,  50  Conn.  104; 
Bullowa  V.  Orgo,  57  N.  J.  Eq.  428; 
Hamilton  Trust  Co.  v.  Clemes,  163 
N.  Y.  423;  Foster  Lumber  Co.  v. 
Bank,  71  Kan.  158;  Higgins  o.  Mao- 
son,  126  Cal.  467;  Hackett  v.  Watts, 
138  Mo.  502;  In  re  Assignment  of 
Snyder,  138  Iowa,  553. 
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It  has  been  stated  in  a  former  chapter  that  mortgages  of 
personalty  resemble,  in  most  respects^  mortgages  of  realty; 
KG  far,  at  all  events,  as  the  existence  of  the  equity  of  redemp^ 
lion  and  of  the  remedy  by  foreclosure  are  concerned.*  There 
is,  however,  this  distinction  between  mortgages  of  real  and 
personal  property,  namely,  that  while  in  the  former  a  fore- 
closure suit  is  necessary  in  order  to  enable  the  mortgagee 
to  sell,  in  the  latter  a  sale  may  be  had  without  the  necessity 
of  filing  a  bill.  After  breach  of  condition,  and  upon  giving 
due  notice,  the  mortgagee  of  personalty  may  sell  the  prop- 
erty mortgaged,  as  he  could  at  civil  law;  and  the  title,  if 
the  sale  is  made  bona  fide,  will  vest  absolutely  in  the  vendee.* 

It  may  also  be  observed  that  just  as  absolute  sales  of  per- 
sonal property  to  be  acquired  in  futuroy  which  would  not 
have  been  considered  good  under  the  strict  rules  of  common 
law,  may  be  sustained  in  equity,  so,  also,  mortgages  of 
similar  property  which  would  not  be  recognized  in  courts 
of  law,  may  be  upheld  in  Courts  of  Chancery.  Thus,  the 
case  of  Holroyd  v.  Marshall,^  referred  to  in  a  former  chapter/ 
was  the  case  of  a  mortgage  (inter  alia)  of  personalty  which 
did  not  come  into  the  possession  of  the  mortgagor  until 
after  the  date  of  the  mortgage.  Such  a  transfer  would  be 
invalid  according  to  the  strict  doctrine  of  the  common  law, 
but  is  now  thoroughly  recognized  in  courts  of  equity;  and 
mortgages  or  charges  in  the  nature  of  mortgages,  upon  per- 
sonal property  which  is  not  ah-eady  in,  but  is  to  come  into, 
the  possession  of  the  mortgagor,  are  of  not  unfrequent  oc- 
currence in  modem  times,  and  are  constantly  upheld.^    It 


1  Ante,  Part  I.,  Chap.  VII.,  §  161, 
note. 

*  Tucker  v.  Wilson,  1  P.  Wnns.  261; 
Hart  V.  Ten  Eyck,  2  Johns.  Ch. 
100;  Parker  v.  Brancker,  22  Pick. 
46;  De  Lisle  v.  Priestman,  1  P.  A. 
Browne,  176;  Doane  v.  Russell,  3 
Gray,  382;  Story's  Eq.  Jurisp., 
§1031. 

» 10  H.  L.  Cas.  209. 

<  Ante,  §  165. 

B  See  antef  §  165,  and  cases  cited 


in  the  notes;  to  which  may  be  added 
Groton  Manufacturing  Co.  c  Gardi- 
ner, 11  R.  I.  626.  The  basis  upon 
which  a  lien,  in  such  cases,  is  rested, 
is  that  a  party  can  oQree  to  give  a  lien 
upon  property  as  soon  as  he  gets  it, 
and  equity  will  enforce  the  agreement, 
and  establish  the  lien  (National  Bank 
of  Deposit  V,  Rogers,  166  N.  Y.  380); 
and  that  equity  will  carry  out  an  in- 
tent to  give  a  lien  by  treating  that  as 
done  which  ought  to  be  done;  Id. 
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is  true,  that  according  to  the  rule  established  in  Twyne's 
Case,*  transfers  of  personal  property,  unaccompanied  by  the 
delivery  of  possession,  are  to  be  considered  fraudulent  and 
void  as  against  the  creditors  of  the  assignor;  but  even  under 
the  rule  thus  laid  down  it  has  been  hdd  that  an  exception 
exists  in  favor  of  articles  which,  at  the  time  of  the  sale,  are 
not  susceptible  of  actual  delivery,  as,  for  example,  merchan- 
dise at  sea,  or  in  the  hands  of  a  third  person.^  Therefore, 
it  is  no  objection  to  a  mortgage  of  property  to  be  acquired 
in  futuro  that  it  is  not  delivered  at  once  and  is,  therefore, 
liable  to  the  rule  in  Twyne's  Case,  for  the  obvious  reason 
that  it  falls  entirely  outside  of  the  doctrine  there  enunciated. 
Indeed,  the  tendency  in  equity  is  not  to  regard  the  delivery 
of  possession  of  personal  property  as  always  essential  to  a 
valid  mortgage  of  the  same;  *  and  hence,  mortgages  of  cer- 
tain kinds  of  personal  property,  as,  for  example,  of  the  roll- 
ing stock  of  a  railroad,  are  of  frequent  occurrence.  Such 
mortgages  are,  in  many  states,  allowed  and  regulated  by 
statute;  but  the  same  end  is  also  attained  through  the 
modem  equitable  doctrines  in  regard  to  mortgages  of  per- 
sonal  property.* 

369.  Pledges. 

Between  a  mortgage  of  personal  property  and  a  pledge 
thereof,  there  are  one  or  two  points  of  difference  of  consider- 
able importance.  "A  mortgage,"  it  was  said  in  Jones  v. 
Smith,*  "is  a  pledge  and  more,  for  it  is  an  absolute  pledge  to 


Contra:  Deeley  v,  Dwight,  132  N.  Y. 
59;  Rochester  Distilling  Co.  v,  Rasey, 
142  N.  Y.  570,  and  Steele  v.  Ashen- 
fclter,  40  Neb.  770. 
1 1  Sm.  Lead.  Cas.  33. 

*  Notes  to  Twyne's  Case,  1  Sm. 
Lead.  Cas.  33. 

*  Waloott  V.  Keith,  2  Forst.  196, 
and  Whittle  v.  Skinner,  23  Vt.  531. 

*  See  Philadelphia,  etc.,  R.  R.  Co. 
0.  Woelpper,  64  Pa.  372;  Ladley  ». 
Creighton,  70  Pa.  494;  Morrill  v. 
Noyes,  66  Me.  465;  2  Red6eld  on 
Railways,  547  note;  Jones  on  Mort- 


gages, §§  153,  154,  172;  ante,  §  165. 
In  England  liens  are  frequently 
created  by  debentures  upon  the  "un- 
dertaking'' of  a  company,  by  which 
the  debenture  holder  acquires  a 
charge  upon  all  the  property  of  the 
company,  past  and  future,  which  he 
can  enforce  by  filing  a  bill,  and  which 
will  entitle  him  to  priority  if  the  com- 
pany is  wound  up.  See  In  re  Pan- 
ama, etc.,  Royal  Mail  Company, 
L.  R.  5  Ch.  318. 
» 2  Ves.  Jr.  378. 
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become  in  absolute  interest  if  not  redeemed  at  a  certain 
time." 

A  pledge,  therefore,  differs,  on  the  one  hand,  from  a  lien, 
which  confers  no  right  to  sell,  but  only  a  right  to  retain  until 
the  debt  in  respect  of  which  the  lien  was  created  has  been 
satisfied;  ^  and,  on  the  other  hand,  from  a  mortgage,  which 
conveys  the  entire  property  of  the  thing  mortgaged  to  the 
mortgagee  conditionally,  so  that  when  the  condition  is 
broken  the  property  remains  absolutely  in  the  mortgagee, 
whereas  a  pledge  never  conveys  the  general  property  to  the 
pledgee,  but  only  a  special  property  in  the  thing  pledged.* 

According  to  the  modem  authorities,  the  remedy  of  the 
pledgee  is  twofold ;  he  may  either  file  a  bill  in  chancery  in  the 
nature  of  a  foreclosure  bill,  and  proceed  to  a  judicial  sale;  or, 
he  may  sell  without  judicial  process  upon  giving  reasonable 
notice  to  the  pledgor  to  redeem,  and  of  the  intended  sale.*  It 
had,  in  former  times,  been  the  rule  of  common  law,  that  in 
the  absence  of  an  express  power  of  sale,^  the  pledgee  was 
obUged  to  have  recom^se  to  the  process  of  law  to  call  upon 
the  pledgor  to  redeem;  and  that  the  right  of  redemption 
could  not  be  destroyed  by  anything  short  of  a  judicial  sale;  * 
but  the  rule  now  appears  to  be  settled  in  favor  of  the  right 
of  the  pledgee  to  sell  upon  notice,  without  resorting  to  a 
foreclosure  bill.  The  right  to  sell  upon  notice,  however,  is 
one  in  the  exercise  of  which  a  great  deal  of  care  is  required; 
and  the  pledgee  may  be  held  responsible  if  he  does  not 
strictly  follow  all  the  requirements  of  the  law  by  which  this 


» Thames  Iron  Works  Co,  v.  The 
Patent  Derrick  Co.,  1  Johns.  &  H. 
93.  In  re  Rallason,  34  Ch.  D.  405; 
Vanstone  v.  Goodwin,  42  Mo.  App. 
39.  See  Fourth  St.  Bank  v.  Mill- 
bourne,  172  Fed.  177. 

*  American  note  to  Coggs  v.  Ber- 
nard, 1  Sm.  Lead.  Cas.  384. 

•Steams  v.  Marsh,  4  Denio,  227; 
Davis  V,  Funk,  39  Pa.  243;  Diller  v. 
Brubaker,  52  Pa.  502;  Tucker  v.  Wil- 
son, 1  P.  Wms.  261;  Lockwood  f. 
Ewer,  9  Mod.  278;  Pigot  v.  Cubley, 


15  C.  B.  (n.  s.)  701,  and  note  by  the 
American  editor;  Worthington  v. 
Tormey,  34  Md.  182;  Strong  v.  Nat. 
Mech.  Bank  Ass'n,  45  N.  Y.  718; 
Case  V.  McCabe,  35  Mich.  101;  note 
to  Coggs  V.  Bernard,  1  Sm.  Lead.  Caa. 
384;  Story  on  Bailments,  §§  308,  310; 
2  Kent's  Com.  582;  White  River 
Savings  Bank  v.  Capital  Bank,  77  Vt 
130. 

*  Moses  V.  Grainger,  106  Tenn.  7. 

*  Story   on   Bailments;   2  Kent's 
Con.  tU  8up. 
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right  is  fenced  in.^  The  safer  course  in  all  cases  would, 
therefore,  be  to  file  a  bill,  and  obtain  an  order  for  a  judicial 
sale. 

Cases  moreover  may  arise  in  which  some  other  relief  than 
an  order  of  sale  may  be  needed.  Thus,  in  a  case  in  Maine,  a 
savings  bank-book  had  been  delivered  by  the  debtor  to  a 
third  party  for  deUvery  to  the  creditor  by  way  of  pledge. 
The  debtor  having  died,  the  creditor  filed  a  bill  for  relief. 
It  was  held  that  the  case  was  one  in  which  a  more  complete 
remedy  could  be  afforded  in  equity  than  by  the  exercise  of 
the  common-law  right  to  sell  the  pledge;  and  the  court  by 
its  decree  fixed  a  time  within  which  the  administratrix  of 
the  debtor  should  have  a  right  to  redeem,  in  default  of  which 
the  deposit  should  be  taken  charge  of  by  an  officer  of  the 
court  and  disposed  of  under  the  court's  direction.^ 

It  has  been  held  that  a  court  of  equity  will  entertain  a  bill 
by  the  pledgor  to  compel  a  delivery  of  the  pledge  after  the 
debt  is  paid ;  ^  and  while  it  may  be  doubted  whether  under 
ordinary  circumstances  the  remedy  at  law  might  not  be 
adequate,*  yet  it  is  clear  that  where  the  case  involves  ques- 
tions of  account,  and  the  ascertainment  of  indefinite  charges, 
a  bill  in  equity  is  the  proper  remedy.* 


360.  Liens  in  aid  of  equitable  and  legal  rights. 

Before  leaving  the  subject  of  the  present  chapter  it  may  be 
remarked  that  a  Court  of  Chancery,  in  enforcing  equitable 
titles  or  equitable  rights,  not  unfrequently  makes  use  of  the 
doctrine  of  liens  in  order  to  render  the  relief  afforded  more 
effective.    To  give  but  a  single  instance.    The  doctrine  of 


^  Ab  to  the  damages  for  a  wrongful 
sale  by  the  pledgee,  see  Johnson  v. 
Stear,  15  C.  B.  (n.  s.)  330,  and  note 
by  the  American  editor.  See,  also, 
Donald  v.  Suckling,  L.  R.  1 Q.  B.  585; 
Halliday  v.  Holgate,  L.  R.  3  Exch. 
299;  Fisher  v.  Brown,  104  Mass. 
259. 

•  Bo3mton  v.  Payrow,  67  Me.  587; 
Hall  V,  Cayot,  141  Cal.  13. 

'Brown  v.  Runals,  14  Wis.  693. 


See,  also,  Ajrres  v.  Wattson,  57  Pa. 
360,  a  bill  to  obtain  the  surrender  of 
a  ground-rent  and  the  surrender  and 
satisfaction  of  a  mortgage. 

^  So  decided  in  Roland  v.  Lancaster 
Bank,  135  Pa.  598. 

*  Conyngham's  Appeal,  57  Pa.  474; 
White  Mts.  R.  R.  v.  Bay  State  Iron 
Co.,  50  N.  H.  57;  Merrill  v.  Houghton, 
51  N.  H.  61  (a  bill  to  redeem  stock); 
Hagan  v.  Bank,  182  Mo.  319. 
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marshalling  assets  and  securities  results  sometimes  in  the 
substitution  of  one  party  to  the  lien  to  which  another  had 
been  entitled. 

Thus,  in  a  modem  case,  a  firm  in  Ceylon  consigned  cofifee 
to  a  firm  in  England,  by  whom  the  coffee,  together  with 
certain  securities  of  their  own,  was  pledged  to  their  broker 
to  secure  a  debt.  The  English  firm  having  become  insolvent, 
the  broker  sold  the  coffee  and  enough  of  the  securities  to 
satisfy  his  debt ;  and  it  was  held  that  the  Ceylon  firm  wwe 
entitled  as  against  the  English  firm  in  liquidation  to  have 
the  remaining  securities  in  the  broker's  hands  marshalled, 
and  to  have  a  lien  thereon  for  the  balance  due  them  in  the 
coffee  transaction.^  So,  also,  a  Court  of  Chancery  will  lend 
its  assistance  to  the  enforcement  of  a  legal  lien.  Thus  in 
Schotsmans  v.  Lancashire  Railway  Company,  a  bill  was  filed 
to  protect  a  vendor's  right  of  stoppage  in  transitu;  and  al- 
though under  the  facts  of  the  case  the  bill  was  dismissed, 
yet  the  right  to  bring  such  a  bill  was  expressly  recognized 
by  the  court.  ^ 

On  the  same  principle  it  has  been  held  that  where  a  bank 
discounts  a  note  and  places  the  proceeds  to  the  credit  of  the 
borrower,  it  can,  in  case  of  the  insolvency  of  the  depositor, 
retain  the  proceeds  to  meet  the  note.' 


1  Ex  parU  Alston,  L.  R.  4  Ch.  168. 
See,  also,  Bell  v.  Pelt,  51  Ark.  433. 

'Schotsmans  v.  Lancashire  Rail- 
way Ck).,  L.  R.  2  Ch.  App.  332;  Leo- 
pold V,  Silverman,  7  Mon.  266.  See 
Aldine  Manufacturing  Co.  v.  Phillips, 
118  Mich.  162,  in  which  it  was  held 
that  while  equity,  having  acquired 
jurisdiction  for  other  purposes,  may 
order  sales  of  property  for  the  satis- 
faction of  liens  as  an  incident  to  the 
general  relief,  it  has  no  jurisdiction 


to  enforce  a  lien,  whether  common  or 
statutory,  upon  a  bill  Oled  solely  for 
that  purpose. 

'Dougherty  Brothers  v.  Central 
Nat.  Bank,  93  Pa.  233;  Lancaster 
County  Nat.  Bank  v.  Huver,  114  Pa. 
216.  It  is  to  be  observed  that  the 
insolvency  occurred,  in  these  cases, 
almost  immediately  after  the  trans- 
action. The  suits  were  at  law;  but 
the  rulings  were  upon  equitable  doe- 
trines. 
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361.  General  nature  of  this  equitable  remedy. 

It  is  one  of  the  characteristic  features  of  the  relief  afforded 
by  courts  of  equity,  that  the  effort  always  is  to  put  the  com- 
plainant in  exactly  the  position  he  would  have  occupied  had 
it  not  been  for  the  wrongful  act  of  the  defendant;  and  in  no 
head  of  chancery  jurisdiction  is  this  more  strikingly  exempli- 
fied than  in  the  Equitable  Remedy  of  Specific  Performance 
of  Contracts  and  Duties. 

This  remedy  is  one  of  the  very  earliest  heads  of  the  extraor- 
dinary  jurisdiction  of  the  High  Court  of  Chancery,  as  will 
be  seen  by  reference  to  the  authorities  from  the  Chancery 
Calendar,  cited  in  the  Introduction;  ^  and  not  only  is 
it  one  of  the  most  ancient,  but  it  has  been  found,  also, 
to  be  one  of  the  most  useful  of  equitable  means  of  redress, 
and  has  continued  to  be  uninterruptedly  applied  by  courts 
of  general  equity  powers  down  to  the  present  day.  The 
effectiveness,  moreover,  of  the  relief  thus  afforded  by 
the  Court  of  Chancery  in  England,  has  been  still  fur- 
ther enhanced,  of  late  years,  by  the  authority  conferred 
by  statute  to  give  compensation  in  addition  to,  or  in  lieu 
of  the  remedy  by  specific  performance,  as  will  be  seen 
further  on.^ 


*  Kymburley  v.  Goldsmith,  Chan. 
Cal.  XX.  Introduction,  §  8,  ante. 
See,  also,  1  Spence's  Eq.  645.  "The 
jurisdiction  of  courts  of  equity  to  de- 
cree the  specific  performance  of 
agreements  is  of  very  ancient  date, 
and  rests  on  the  ground  of  the  in- 
adequacy and  incompleteness  of  the 
remedy  at  law.  Its  exercise  prevents 
the  intolerable  travesty  of  justice  in- 
volved in  permitting  parties  to  refuse 
performance  of  their  contracts  at 
pleasure,  by  electing  to  pay  damages 
for  their  breach."  Per  Fuller,  C.  J., 
in  Union  Pac.  Ry.  CJo.  v,  Chicago, 
Rock  Is.  &  Pac.  Ry.  Co.,  163  U.  S. 
600. 

*  Stat.  21  and  22  Vict.,  c.  27  (Sir 
Hugh  Caims's  Act);  posl^  §  395.    In 


Maryland  (Art.  16,  §  231  of  Code) 
there  is  a  statutory  provision:  "No 
courts  shall  refuse  to  specifically  en- 
force a  contract  on  the  mere  ground 
that  the  party  seeking  its  enforce- 
ment has  an  adequate  remedy  in 
damages,  unless  the  party  resisting 
its  specific  enforcement  shall  show 
to  the  court's  satisfaction  that  he 
has  property  from  which  such  dam- 
ages may  be  made,  or  shall  give  bond 
with  approved  security  in  a  penalty 
to  be  fixed  by  the  court  to  perform 
the  contract  or  pay  all  such  costs  and 
damages  as  may,  in  any  cotirt  of 
competent  jurisdiction,  be  adjudged 
against  him  for  breach  or  non- 
performance of  such  contract."  Neal 
V.  Parker,  98  Md.  254. 
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862.  Inadequacy  of  common-law  remedies. 

The  reasons  for  the  original  growth  and  subsequent  exer- 
cise of  this  equitable  remedy  are  obvious.  At  common  law 
the  general  rule  was  (following  the  civil-law  maxim,  nemo 
precise  cogi  ad  factum)  to  give  only  pecuniary  damages  as 
redress  for  all  injuries,  whether  the  injury  resulted  from  a 
refusal  to  fulfil  a  contract  to  deliver  property  of  the  defend- 
ant, or  from  a  wrongful  detention  of  property  of  the  plain- 
tiff; in  other  words,  whether  the  action  sounded  in  contract 
or  in  tort.^  Land,  indeed,  belonging  to  the  plaintiff  could 
be  specifically  recovered;  but  a  contract  to  sell  real  estate 
could  not  be  specifically  enforced  by  any  common-law  ac- 
tion.2  And,  so  far  as  personal  property  was  concerned,  the 
rule  stated  above  was  subject  to  but  two  exceptions,  viz., 
detinue  and  replevin.  But  in  detinue  the  defendant  could 
wage  his  law;  and  the  action  of  replevin  lay  only  for  the 
taking  of  goods  under  a  wrongful  distress,  and  did  not,  in 
England,  reach  other  cases;  although  in  some  of  the  United 
States  it  has  been  extended  so  as  to  embrace  all  kinds  of 
wrongful  taking  of  personalty,  and  in  others  it  has  a  still 
more  general  application,  and  is  used  wherever  one  man 
claims  goods  in  the  possesion  of  another,  and  seeks  to  recover 
them  specifically.'  But  the  conunon-law  remedy  by  damages 
was  in  many  instances  manifestly  inadequate;  for  while  it 
was  truly  said  that  "one  sovereign  or  one  shilling  is  to  all 
intents  and  purposes  as  good  as  any  other  sovereign  or  shil- 
ling," *  and  that  the  money  which  a  plaintiff  might  recover 
as  damages  for  the  non-delivery  of  a  lot  of  merchandise  would 
enable  him  to  purchase  other  articles  of  exactly  the  same 


*  Fry    on    Specific    Performance, 

§1. 
'The   remedy   by    action   for   a 

breach  of  the  contract  in  such  a  case 

was  extremely  inadequate;  see  1  Sug. 

v.  &  P.  542  (8th  Am.  ed.) ;  ante,  Intro- 

duction,  §  19. 

*  Black.   Com.    146;   Sharswood's 
note. 

<FryonSpec.Perf.,511.    Where  a 


complainant  has  an  effectual  remedy 
in  his  own  hands,  chancery  will  not 
interfere.  The  court,  for  instance, 
will  not  enforce  the  performance  of  a 
condition,  the  non-performance  of 
which  would  work  a  forfeiture,  for  the 
grantee  has  fixed  his  remedy.  Wood- 
ruff ».  Water  Power  Co.,  10  N.  J.  Eq. 
489;  Marble  Co.  v.  Ripley,  10  Wall 
359. 
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kind  and  quality^  yet  this  rule  is  plainly  not  true  in  all  cases. 
Thus  a  particular  house  or  a  particular  piece  of  land  may 
have  peculiar  advantages  of  location  and  vicinage  which  no 
other  house  or  piece  of  land  would  or  could  possess,  and  which 
no  money  could,  of  course,  obtain.  So,  also,  there  may  be 
many  personal  chattels  which  have  either  a  pretium  affec- 
lionia,  or  a  value  from  some  other  peculiar  cause,  and  for  the 
loss  of  which,  therefore,  pecuniary  damages  would  be  an 
utterly  inadequate  compensation  to  the  owner;  and  some 
cases,  moreover,  may  exist  in  which  it  would  be  entirely 
impossible  to  estimate  the  damages  for  the  detention  of 
property,  by  any  known  common-law  rules. 

363.  Other  grounds  of  the  superiority  of  the  remedy  in 
equity. 

Other  reasons,  also,  exist  for  invoking  the  jurisdiction  of  a 
chancellor. 

At  common  law  one  party  to  a  contract  cannot  complain 
of  a  breach  on  the  part  of  the  other,  unless  he  can  show  his 
own  compliance  with  the  terms  of  the  agreement  in  every 
particular.  But  in  equity  specific  performance  may  be  de- 
creed, although  the  complainant  may  not  be  able  to  fulfil 
his  contract  to  the  letter,  and  this  is  done  by  entering  a  de- 
cree with  compensation  for  defects.^  So,  too,  time  is  in  equity 
not  generally  regarded  as  of  the  essence  of  a  contract,  and 
failure  on  the  part  of  the  complainant  to  comply  with  his 
covenants  on  the  exact  day  will  not,  necessarily,  disentitle 
him  to  relief.*  When  to  the  above  is  added  the  circumstance 
that  equity  will  decree  specific  performance  of  a  contract  on 
the  ground  that  it  has  been  already  so  far  performed  that  it 
would  be  inequitable  to  rescind  the  same,  in  many  cases  in 
which  relief  would  be  denied  in  a  court  of  law,  the  advantages 
of  the  equitable  over  the  legal  remedy,  and  the  reasons  for 
its  exercise,  can  be,  perhaps,  properly  appreciated.' 

^  Fry  on  Spec.  Perf .,  §4;  infray  S  389.  seeking  specific  p>erfonnance  to  elect 

But  see  Lattin  v.  Hazard,  91  CaL  87  between  his  remedy  at  law  and  his 

(Code).  bill    in   equity.    Findlay   v.    Kdm, 

*  Fiy  on  Spec.  Perf .,  §  739.  62  Pa.   117;  2  Daniel's  Ch.  Prac., 

'  A  chancellor  will  compel  a  party  §  4. 
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864.  Contracts  for  the  sale  of  real  estate. 

From  the  above  general  observations  it  will  be  perceived 
that  the  inadequacy  of  pecuniary  damages  and  the  impos- 
sibility of  estimating  them,  form  the  main  grounds  upoL 
which  the  equitable  remedy  of  specific  peorformance  may  be 
invoked.^  It  will  be  convenient  to  give  a  few  instances  of 
both  of  these  hoses  of  chancery  jurisdiction. 

The  remedy  of  specific  performance  is  most  frequently 
applied  to  contracts  for  the  sale  of  real  estate.  When  a  bind- 
ing agreement  is  entered  into  to  sell  land,  equity  regards 
the  vendor  as  a  trustee  of  the  legal  title  for  the  benefit  of 
the  vendee,  while  the  latter  is  looked  upon  as  a  trustee  of  the 
purchase-money  for  the  benefit  of  the  former.'  Hence 
the  purchaser  has  a  right  to  the  aid  of  the  chancellor  for  the 
purpose  of  obtaining  a  conveyance  of  the  l^al  title  to  the 
property  of  which  he  is  the  equitable  owner;  while,  as  sll 
remedies  ought  to  be  mutual,  the  vendor  can  invoke  the 
same  aid  for  the  purpose  of  compelling  the  buyer  to  accept 
a  conveyance,  and  pay  the  purchase-money.*   If  the  contract 


^  Robinson  v,  Luther,  134  la.  463. 

*  Richter  v.  Selin,  8  S.  &  R.  425; 
Kerr  v.  Day,  14  Pa.  114;  Brewer 
V,  Flemmmg,  61  Pa.  113;  Napier 
V.  Darlington,  70  Pa.  64;  Finl^  v. 
Aiken,  1  Gr.  Caa.  83;  Hallett  v. 
Parker,  68  N.  H.  598;  Malin  v,  MaGn, 
1  Wend.  625;  McKechnie  v.  Steriing, 
48  Barb.  330;  King  0.  Ruckman,  20 
N.  J.  Eq.  316;  Haughwout ».  Murphy, 
22  N.  J.  Eq.  531,  546;  McCrdght  v, 
Foster,  L.  R.  5  Ch.  612;  Shaw  v.  Foster, 
L.  R.  5  H.  L.  321;  Earl  of  Egmont 
V.  Smith,  6  Ch.  Div.  475;  In  re 
Thackwray  and  Young's  Contract, 
40  Ch.  Div.  38.  A  loss  by  fire  after 
the  contract  will  faU  on  the  pur- 
chaser. Demmy's  Appeal,  43  Pa. 
168;  Dunn  v.  Yakish,  10  Okla.  388. 
In  Phinixy  p.  Guernsey,  111  Ga.  346, 
it  was  said  that  the  doctrine  of  con- 
version, stated  in  the  text,  has  no 
application  unless  there  is  an  ability, 


as  wen  as  a  willingness,  on  the  part 
of  the  vendor  to  convey,  the  pur- 
diaser  not  being  considered  as  the 
owner  from  the  date  of  the  contract 
unless  the  vendor  is  prepared  to  con- 
vey a  clear  title  and  is  not  in  default. 
See,  further,  HiU  on  Trustees,  272 
(4th  Am.  ed.):  McKechnie  v.  Sterl- 
ing, 48  Barb.  330;  1  Sug.  V.  A  P.  270, 
and  note  (8th  Am.  ed.);  American 
note  to  Seton  v.  Slade,  2  Lead.  Gas. 
Eq.,Part  II.,  1041;  Sutton  v,  Davis, 
143  N.  C.  474;  Rogers  v.  Mining  Co., 
154  Fed.  612;  Matthes  v.  Wier  (Del. 
Ch.),  84  Atl.  878. 

>  Hall  V.  Smith,  14  Yes.  426.  This 
would  seem  to  be  the  general  rule. 
See  Cathcart  v,  Robinson,  5  Pet.  278; 
Old  Cobny  R.  R.  v.  Evans,  6  Gray, 
25;  Springs  p.  Sanders,  Phil.  (N.  C.) 
Eq.  67;  Hopper  v.  Hopper,  16  N.  J. 
Eq.  147;  Schroeppel  v.  Hopper,  40 
Barb.  25;  Story's  Eq.,  {  723,  note; 
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has  been  partly  performed  by  the  vendee^s  going  into  pos- 
session or  paying  the  purchase-money,^  the  equity  of  both 
parties  is,  of  course,  still  stronger.  Hence  it  may  be  said 
that  the  circumstance  that  the  contract  concerns  realty, 
gives  the  party  a  prima  facie  right  to  come  into  equity; '  for 
it  has  been  justly  remarked  that  where  such  a  contract  is  not 
objectionable  legally,  it  is  as  much  a  matter  of  course  for  a 
court  of  equity  to  decree  specific  performance,  as  it  is  for  a 
court  of  law  to  give  damages.'  This  right,  however,  is  con- 
trolled, in  particular  instances,  by  other  equities  presently 
to  be  noticed. 

The  vendor's  right  to  the  purchase-money  when  the 
vendee  has  been  put  in  possession  before  conveyance,  must  not 
be  confounded  with  his  lien  for  purchase-money  after  con- 
veyance. In  one  case,  the  legal  estate  remains  in  the  vendor; 
in  the  other,  he  has  merely  a  charge  on  it  in  the  vendee's 


Robinson  v,  Appleton,  124  111.  276; 
Abbott  V,  Moldestad,  74  Minn.  293; 
Pierce  v.  Stewart,  61  Ohio,  422;  Bau- 
mann  v.  Pinckney,  118  N.  Y.  604; 
Maryland  Clay  Co.  v.  Simpers,  06 
Md.  1;  Anderson  v.  Wallace  Co.,  30 
Wash.  147.  But  in  Pennsylvania  it 
has  been  held  that  under  the  statute 
in  that  state  giving  the  courts  power 
to  "afford  specific  relief  where  a  re- 
covery in  damages  would  be  an  in- 
adequate remedy,"  the  vendor  is  not 
entitled  to  the  aid  of  a  court  of  equity, 
where  his  demand  is  simply  to  re- 
cover the  purchase-money,  without 
more;  his  remedy  being  an  action  at 
law.  See  Kauffman's  Appeal,  55  Pa. 
383;  Dech's  Appeal,  57  Pa.  467,  473; 
Smaltz's  Appeal,  99  Pa.  310.  But 
even  in  Pennsylvania  a  vendor  may 
file  a  bill  wfiere  the  decree  will  not  be 
simply  for  money  payment.  Finley 
V,  Aiken,  1  Gr.  Cas.  83;  Dalzell  v. 
Crawford,  1  Pars.  Eq.  37;  Bohlen  v. 
Black,  237  Pa.  399;  Waters  v.  Pear- 
son  (Iowa),  144  N.  W.  1026;  Shel- 
ton   V.    Wallace   (Okla.),    137   Pac. 


694;  Morgan  v,  Eaton,  59  Fla.  562; 
Marshall  v.  Porter.  W.  Va.,  80  S.  E. 
350;  Freeman  v.  Paulson,  107  Minn. 
64;  McClurg  v.  Crawford,  209  Fed. 

OAA 

^  It  is  not  meant  to  be  here  asserted 
that  payment  of  the  purchase-money 
is  such  a  part  performance  as  will 
take  the  case  out  of  the  Statute  of 
Frauds;  see  infra,  §§384,  385. 

'Specific  performance  will  not  be 
decreed  for  a  tenancy  from  year  to 
year.  Clayton  v.  lUingworth,  10 
Hare,  451. 

>  Pomeroy's  Eq.,  §  1302;  Richards 
V.  Crews,  11  Greg.  501;  Conaway  v. 
Sweeney,  24  W.  Va.  643;  Ballard 
V.  Ballard,  25  W.  Va.  763;  Claric  o. 
Gordon,  35  W.  Va.  735;  Borie  p. 
Satterthwaite,  180  Pa.  542;  Van 
Epps  V,  Redfield,  68  Conn.  46; 
Whitted  V.  Fuquay,  127  N.  C.  68; 
Clark  V,  Cagle,  (Ga.),  82  S.  E.  21; 
Cove  V.  Armstrong,  (Vt.),  92  Atl.  10; 
Warren  Mfg.  Co.  v.  Baltimore,  119 
Md.  188. 
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hands.    This  distinction  has  been  sometimes  overlooked, 
but  is,  nevertheless,  obviously  important.^ 

366.  May  be  enforced  between  original  parties  and  those 
who  claim  under  them. 

Contracts  relating  to  realty  may  be  enforced  not  only  be- 
tween the  original  parties,  but  also  between  any  persons 
claiming  under  them  in  privity  of  estate,  representation,  or 
title,  unless  controlling  equities  have  intervened.^  The  per- 
sonal representatives  of  the  deceased  vendor  may  require  a 
conveyance  of  the  real  estate  to  be  made  as  against  the  heir 
of  the  vendor;  and  on  the  other  hand,  the  heir  of  the  vendee 
is  entitled  to  have  the  personalty  of  the  estate  applied  to  the 
purchase  for  his  benefit.' 

Where  a  contract  has  been  entered  into  for  the  sale  of  prop- 
erty, and  that  property  is  afterwards  aliened  or  assigned,  or 
contracted  to  be  aliened  or  assigned,  and  the  alienee  or  as- 
signee has  notice  of  the  original  contract,  he  is  liable  to  its 
performance  at  the  suit  of  the  purchaser.  ^  If  the  contract  is  a 
binding  one,  it  can  be  enforced  against  any  party  in  whom  is 


^See  1  Lead.  Gas.  Eq.  289  el  aeq. 
See,  however,  Hall  v,  Jones,  21  Md. 
439. 

>Hoddel  V.  Pugh,  33  Beav.  489; 
Baden  v.  Countess  of  Pembroke,  2 
Vem.  212;  Moore  v.  Crawford,  130 
U.  S.  133;  Newton  v.  Swazey,  8  N.  H. 
9;  Ewins  v.  Gordon,  49  N.  H.  444; 
Moore  v.  Burrows,  34  Barb.  173; 
Ambrouse  v.  Keller,  22  Gratt.  769; 
Glaze  V,  Drayton,  1  Dess.  109;  Dav- 
enport V.  Latimer,  53  S.  C.  563;  Hays 
V.  Hall,  4  Port.  374;  McMorris  v, 
Crawford,  15  Ala.  271;  Nesbit  v. 
Moore,  9  B.  Mon.  508;  Spangler 
V,  Panforth,  65  lU.  152;  Tieman  v, 
Roland,  15  Pa.  429;  Laverty  v, 
Moore,  33  N.  Y.  658;  Walker  v.  Kee, 
16  S.  C.  76;  Chambers  v.  Ala.  Iron 
Co.,  67  Ala.  353;  Graver  v,  Spencer, 
40  Fla.  135;  Fry  on  Spec.  Perf.,  §  115; 


1  Sug.  V.  &  P.  292, 293  (8th  Am.  ed.) ; 
Hollander  v.  Central  Metal  Co.,  109 
Md.  131,  154. 

'The  subject  of  the  performance 
of  contracts  of  decedents  concerning 
realty  is  regulated,  in  most  of  the 
United  States,  by  statute.  In  some 
instances,  however,  it  is  necessary, 
notwithstanding  statutory  provi- 
sions, to  resort  to  a  Court  of  Chan- 
cery. See  Wiley's  Ex'rs  Appeal,  84 
Pa.  270;  Nash  v.  Milford,  33  D.  C. 
App.  142. 

« Gladville  v.  McDole,  247  111.  34; 
Drake  v.  Brady  et  al.,  57  Fla.  393; 
Grooms  v.  Grooms,  141  Ga.  478; 
Barney  v.  Chamberlain,  85  Neb.  785; 
Horgan  v.  Russell,  24  N.  D.  490,  503; 
Webb  V,  Mason,  152  Wis.  19;  Dengler 
V.  Fowler,  94  Neb.  621;  Vermont 
Marble  Co.  v.  Mead  ei  al.,  85  Vt. 
20. 
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vested  the  logal  and  ben^dal  interest  in  the  property.^  On 
the  other  hand,  if  the  purchaser  assigns  the  contract,  the 
assignee,  upon  payment  of  the  purchase-money,  can  compd 
the  vendor  to  comj^ete  the  contract  and  convqr  the  title  to 
him,^  and  ignorance  of  who  the  real  vendee  is  does  not  re- 
lieve the  vendor  from  specific  performance  of  a  ccmtract 
to  sell  real  estate.'  But  it  would  seem  that  it  is  the  duty  of  the 
assignee  of  such  a  contract  to  intervene  actively,  to  file  a  bill, 
and  to  claim  the  benefit  of  the  contract  in  such  a  way  that 
the  court  may  have  an  opportunity  of  dealing  with  the  rights 
of  all  the  parties  interested.  Such  was  the  decision  in  Mc- 
Creight  v.  Foster,^  where  an  owner  of  leasdiolds  (Foster) 
had  contracted  to  sell  them  to  one  Pooley,  who  paid  certain 
instalments,  and  afterwards  assigned  the  benefit  of  the  con- 
tract to  a  company.  The  company  gave  notice  to  Foster; 
but  Foster  subsequently  closed  the  transaction  with  Pooley, 
receiving  from  him  the  balance  of  the  purchaso-money,  and 
completing  the  assignment.  Pooley  afterwards  conveyed 
to  a  bona  fide  purchaser  without  notice,  and  the  official  liq- 
uidators of  the  company  then  filed  their  bill  against  Foster, 
claiming  that  he  was  liable  to  make  good  the  loss  occasioned 
by  his  completion  of  his  contract  with  Pooley,  after  he  had 
received  notice  from  the  company.  It  was  held  by  Lord 
Chancellor  Hatherley,  reversing  the  decision  of  Lord  Romilly, 
M.  R.,  that  Foster  was  not  liable.  The  ground  of  this  de- 
cision was  that  the  vendor  is  not  to  be  considered  as  a  com- 


^  Daniels  v.  DavisoD,  16  Ves.  249; 
17  Ves.  433;  Saunders  v,  Cramer,  3  Dr. 
&  W.  99;  Barnes  v.  Wood,  L.  R.  8 
£q.  424;  Fen  wick  v.  Bulraan,  L.  R. 
9  Eq.  165;  Fry  on  Spec.  Perf.,  §  136. 
See,  also,  Champion  v.  Brown,  6 
Johns.  Ch.  398;  Muldrow  v.  Mul- 
draw,  2  Dana,  386;  Hampeon  v. 
Edelen,  2  Ear.  &  Johns.  64;  Hoag- 
land  V,  Latourette,  2  N.  J.  Eq.  254; 
Haughwout  V,  Murphy,  22  N.  J.  Eq. 
547;  Langdon  v.  WooUotk,  2  B.  Mon. 
105;  Borie  v.  Satterthwaite,  180  Pa. 
542;  Brown  v.  Griswoid,  109  Wis. 
275;  Fee  v.  Sharke,  59  N.  J.  Eq.  284; 


Fowler  v.  Fowler,  204  III.  82;  Clough 
V.  Cook,  (Del.  Ch.);  87  Atl.  1017; 
Lemp.  Hunting  &  Fishing  Club  v. 
CotUe,  172  Mo.  App.  574. 

'  Champion  v.  Brown,  6  Johns.  Ch. 
398;  Story's  Eq.,  1 788;  1  Sug.  V.  &  P. 
270  (8th  Am.  ed.).  See  Allyn  v. 
Allyn,  154  Mass.  570;  Bateman  v. 
Riley,  72  N.  J.  Eq.  316;  Threshing 
Machine  Co.  v.  Famsworth,  28  S.  D. 
432;  Lenman  v.  Jones,  33  (D.  C.) 
App.  7. 

*  Lenman  o.  Jones,  222  U.  S. 
51. 

« L.  R.  5  Ch.  App.  604. 
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plete  trustee  of  the  legal  title  until  the  whole  purchase-money 
is  paid;  and  that  in  the  meantime  no  amount  of  notice  can 
deprive  him  of  his  right  to  go  on  and  enforce  his  bargain  with 
the  original  purchaser.^ 

366.  May  be  enforced  as  to  real  estate  outside  of  the  juris- 


It  is  no  objection  to  a  bill  for  specific  performance  that  the 
real  estate  lies  out  of  the  jurisdiction  of  the  court.  If  the  par- 
ties are  within  the  jurisdiction,  relief  can  be  given,  for  equity 
always  acts  in  personam^  Thus,  in  Massie  v.  Watts,  the 
Supreme  Court  of  the  United  States  sustained  a  bill  filed  in 
the  Circuit  Court  of  Kentucky,  to  compel  a  conveyance  of 
land  situated  in  Ohio;  while  in  Penn  v.  Lord  Baltimore, 
Lord  Chancellor  Hardwicke  decreed  the  specific  perform- 
ance of  articles  of  agreement  between  the  complainant  and 
the  defendant,  touching  the  boundaries  between  the  colonies 
of  Pennsylvania  and  Maryland.'  This  jurisdiction,  however, 
has  its  limits;  and  a  court  will  not  compel  a  domestic  cor- 
poration to  go  into  another  state,  where  it  has  no  corporate 
existence,  and  specifically  execute  a  contract  in  reference  to 
property  in  the  latter  jurisdiction.^ 


367.  Covenants  for  further  assurance. 

In  addition  to  decreeing  the  performance  of  a  contract  to 
convey  real  estate,  equity  will  also  lend  its  aid  to  the  specific 


*  See  the  argument  of  Sir  Roundell 
Palmer,  L.  R.  5  Ch.  App.  609;  and  the 
opinion  of  the  Chancellor,  L.  R.  5 
Ch.  612. 

*  Maasie  o.  Watts,  6  Cranch,  148; 
Brown  o,  Deemond,  100  Mass.  267; 
Cleveland  v.  Burrill,  25  Barb.  532; 
BurreU  v.  Root,  40  N.  Y.  496;  Mitch- 
ell V.  Bunch,  2  Paige  Ch.  606;  Davis 
V.  Parker,  14  Allen,  94;  Bailey  v,  Ry- 
der, 10  N.  Y.  363;  Newton  v,  Bron- 
son,  13  N.  Y.  587;  Great  Falls  Mfg. 
Co.  V.  Worster,  3  Foster,  462;  Ste- 
phenson 0.  Davis,  56  Me.  73;  Davis 
tf.  Headley,  22  N.  J.  £q.  115;  Penn 

38 


9.  Lord  Baltimore,  1  Vcs.  Sr.  444;  2 
Lead.  Cas.  Eq.  767;  antCy  §47;  Fry 
on  Spec.  Perf .,  §  60;  1  Sug.  V.  &  P. 
305  (8th  Am.  ed.);  Potter  v.  Hollis- 
ter,  45  N.  J.  £q.  508;  White  Star 
Mining  Co.  v.  Hultberg,  220  111.  578; 
Poole  V,  Koons,  252  lU.  49;  O.  W. 
Kerr  Co.  v,  Nygren,  114  Minn.  268; 
(land  in  Canada),  Griffith  v.  Stewart, 
31  App.  D.  C.  29. 

'  Massie  v.  Watts,  6  Cranch,  148; 
Penn  v.  Lord  Baltimore,  1  Vcs.  Sr. 
444. 

*  Port  Royal  Railroad  Co.  v.  Ham- 
mond, 58  Ga.  523;  ante,  §  47  (note). 
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enforcement  of  a  covenant  for  further  assurance;  although,  as 
a  general  rule,  equity  will  not  specifically  enforce  covenants 
for  title  except  in  bills  quia  Hmet,  such  as  bills  to  remove  a 
cloud  from  a  title,  and  the  like.  The  enforcement  of  a  cove- 
nant for  further  assurance,  however,  would  seem  to  rest  very 
much  upon  the  same  grounds  as  the  right  to  enforce  the 
original  agreement  to  convey;  and,  therefore,  if  the  pur- 
chaser finds  that  other  conveyances  are  necessary  to  render 
his  title  perfect,  and  the  defect  can  be  supplied  by  the  vendor, 
he  may  come  into  a  court  of  equity  and  compel  the  vendor  to 
execute  them.^ 


368.  Personal  property. 

In  regard  to  personalty  it  may  be  stated,  as  a  general  rule, 
that  equity  will  not  decree  specific  performance  of  contracts 
relating  to  this  species  of  property,  for  the  reason  that  com- 
pensation by  way  of  damage  is  ordinarily  sufficient;  *  al- 
though it  has  been  held  that  the  mere  circumstance  that  the 
bill  seeks  performance  of  a  contract  which  relates  to  person- 
alty, does  not  render  it  demurrable.'  It  is  obvious,  however, 
that  sometimes  the  detention  of  personal  property  cannot 
be  adequately  redressed  by  damages,  and  in  such  cases  the 
jurisdiction  of  equity  attaches.*  Accordingly,  contracts  for 
the  sale  of  shares  in  a  particular  company  ^  (though  not 


*  See  Pye  v.  Daubuz,  3  Bro.  Ch. 
695;  Edwards  v,  Appelbee,  2  Bro.  Ch. 
652,  n.;  Smith  t>.  Baker,  1  Y.  &  C.  Ch. 
223;  Gibson  v,  Goldsmid,  5  DeG.,  M. 
&  G.  757  (a  case  of  shares  in  a  gas 
company);  Nelson  v,  Harwood,  3 
Call,  342;  Davis  v.  Tollemacbe,  2  Jur. 
(n.  s.)  1181;  Fields  t;.  Squires,  1 
Deady,  366;  2  Sug.  V.  &  P.  294 
(8th  Am.  ed.).;  Werner  v,  Wheeler, 
142  App.  Div.  (N.  Y.)  358. 

*  Harle  t^.  Brennig,  et  oZ.,  131  App. 
Div.  (N.  Y.)  742;  Lumley  v.  Miller. 
23  S.  D.  16;  Cooper  v,  Roland,  95 
Ark.  569. 

'  Carpenter  u.  Mut.  Safety  Ins.  Co.. 
4  Sand.  Ch.  408;  Hebert  v.  Mut.  Life 


Ins.  Co.,  8  Sawyer  C.  Ct.  198;  Me- 
chanics' Bank  v.  Seton,  1  Pet.  299; 
Phillips  V,  Berger,  2  Barb.  608;  Mc- 
Garvey  v.  Hall,  23  Cal.  140;  Jones  v. 
Mackenzie,  122  Fed.  390  (citing  the 
text);  Hendry  v.  Whidden,  48  Fla, 
268;  Livealey  v.  Jolmston,  45  Oreg. 
30;  Telegraphone  Corporation  v. 
Tdcgraphone  Company,  103  Maine, 
444;  Railway  Company  v,  Blair,  148 
N.  Y.  Supp.  671;  Cole  v.  Cole  Realty 
Co.,  169  Mich.  347. 

«0*Donnell  v.  Chamberlin,  36 
Colo.  395;  Telephone  Co.  ©.Telephone 
Co.,  152  Wis.  359;  Texas  Co.  ». 
Central  Oil  Co.,  194  Fed.  13. 

'  Duncuft  V.  Albrecht,  12  Sim.  189; 
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ordinarily,  for  the  sale  of  stock) ;  ^  for  the  sale  of  a  life  an-* 
nuity; '  or  for  the  delivery  of  chattels  which  can  be  supplied 
by  the  vendor  alone,  as  ship  timber  of  a  particular  kind 
essential  to  complete  a  ship ;  may  all  be  specifically  enforced.' 
The  relief  in  cases  of  personalty  has  also  been  frequently 
applied  where  articles  of  peculiar  value  have  been  tortiously 
withheld.  Such  is  the  case  of  the  famous  Pusey  Horn, 
which  had  from  time  immemorial  gone  along  with  the 
plaintiff's  estate,  and  whereby  the  said  estate  was  held;  ^  of 
the  altar  piece,  to  which  the  Duke  of  Somerset  had  become 
entitled  as  treasure  trove;  ^  and  in  more  modem  times,  of 
the  instruments,  maps,  and  plans  of  a  surveyor,  withheld 


Columbine  v,  Chicheeter,  2  Ph.  27; 
Poole  9.  Middleton,  7  Jur.  (n.  b.) 
1262;  Shaw  v.  Fisher,  2  DeG.  &  Sm. 
11;  Wynne  v.  Price,  3  DeG.  &  Sm. 
310;  Sherman  v.  Herr,  220  Pa.  420; 
Eichbaum  v.  Sample,  213  Pa.  216; 
Edehnan  v,  Latshaw,  159  Pa.  646; 
Rumaey  v.  N.  Y.  and  Pa.  R.  R.  Co., 
203  Pa.  579;  Ferguson  v,  Paschall,  11 
Mo.  267;  Brown  v.  Gilliland,  3  Dess. 
539;  Todd  v.  Taft,  7  Allen,  371;  White 
V.  Schuyler,  1  Abb.  (N.  Y.)  Pr.  R. 
(n.  b.)  300;  Treas.  v.  Commercial  Co., 
23  Cal.  390;  Fleishman  v.  Woods, 
135  Cal.  256;  Frue  v,  Houghton,  6 
Coto.  318;  Ashe  v,  Johnson,  2  Jon.  Eq. 
149;  Bumgardner  v,  Leavitt,  35 
W.  Va.  194;  Lathrop  v,  Columbia 
ColKeries  Co.,  70  W.  Va.  58;  Wood 
V.  Telephone  Co.,  223  Mo.  537; 
Doherty  v.  Rioo,  186  Fed.  212.  A 
bill  for  specific  performance  wiU  be 
entertained  when  its  object  is  to 
obtain  the  delivery  of  certificates  of 
stock  which  confer  the  legal  title 
to  it.  Doloret  v,  Rothschild,  1  Sim. 
&  Stu.  590;  Pooley  v.  Budd,  14  Beav. 
34;  Dennison  v,  Keasby,  200  Mo. 
408;  Turley  v.  Thomas,  31  Nev.  181; 
Gilfallan  v.  Gilfallan,  (Cal.),  141  Pac. 
623. 

>Ro6S  V,  Union  Pac.  R.  Co.,   1 


Woolw.  26;  Fallon  v.  Raihx>ad,  1 
Dill.  121;  Cud  v.  Rutter,  1  P.  Wms. 
570;  Foil's  Appeal,  91  Pa.  437;  Rigg 
V.  Railway  Co.,  191  Pa.  304;  Moulton 
V.  Warren  Mfg.  Co.,  81  Minn.  259; 
1  Lead.  Cas.  Eq.  1096  (4th  Am.  ed.); 
Avery  v.  Ryan,  74  Wis.  591.  The 
distinction  (in  England)  is  between 
public  stock  (governments)  and  eharea 
in  private  corporations.  In  this 
country  shares  of  companies,  when 
they  can  be  readily  obtained,  and 
when  they  have  a  market  value 
which  can  be  as  certainly  ascertained 
as  that  of  government  securities,  are 
put  upon  the  same  footing  as  public 
stocks.  Ross  V.  U.  P.  R.  Co.,  auprOf 
and  Ashe  v,  Johnson,  supra;  Gleason 
V.  Earles,  78  Wash.  491. 

>  Withy  V.  Cottle,  1  Sim.  &  Stu. 
174. 

*  Buxton  V.  Lister,  3  Atk.  383; 
Fry  on  Spec.  Perf.,  §33;  Strause  v, 
BcTger,  220  Pa.  367;  St.  Regis  Paper 
Co.  V,  S.  C.  Lumber  Co.,  186  N.  Y. 
89;  Ridenbaugh  v,  Thayer,  10  Idaho, 
662. 

*  Pusey  V.  Pusey,  1  Vem.  273;  1 
Lead.  Cas.  Eq.  820. 

*  Duke  of  Somerset  v.  Cookaon,  3 
P.  Wms.  389;  1  Lead.  Cas.  Eq. 
821. 
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from  him  by  his  ckrk;  ^  of  title  papers  to  a  foreign  estate;- 
or  title  papers,  g^aerally,  in  some  cases^'  of  a  package  of 
bank-notes  impressed  with  a  trust;  ^  of  letters  wrongfully 
detaiia^dy^  of  the  evidences  of  chases  in  action  wrongfully 
detained  from  the  party  legally  entitled  to  their  custody;  * 
wampum  belts  which  perpetuated  the  history  of  Indian 
races;  ^  battle  flags;  ^  and  books  of  historical  value.'  BiDs 
were,  also,  not  unfrequently  entertained  in  the  Southern 
states  for  the  specific  delivery  of  domestic  slaves." 

It  may  also  be  mentioned,  in  this  connection,  that  where 
the  contract  or  duty  concerning  p^isonal  property  amounts 
to  a  trust,  the  performance  of  such  a  duty  will  be  specifically 
enforced,  no  matter  what  the  nature  of  the  particular  prop- 
erty may  be.^^  It  was,  therefore,  held  in  the  case  of  the  Penn- 
sylvania Company  for  Insurances  on  Lives  and  Granting 
Annuities  v.  The  Franklin  Fire  Insurance  Company,  that  a 
corporation  could  be  compelled  to  issue  stock  to  a  stock- 
holder whose  shares  had  been  transferred  by  the  company's 
officers  on  a  forged  letter  of  attorney,  in  place  of  the  shares  of 
which  the  transfer  had  been  thus  n^ligently  permitted,  or 
to  make  good  the  pecuniary  loss  thus  sustained;  and  this 
on  the  ground  that  the  corporation  occupied  as  to  its  share- 
holders a  fiduciary  relation  which  involved  the  duty  of  pre- 
serving the  muniments  of  title  to  the  stock.  ^^ 


^  McGowin  v.  Remington,  12  P&. 
58;  Beasley  v.  AUyn,  15  Phila.  97; 
Falcke  v.  Gray,  4  Drew,  651.  See 
Paris  V.  Greig,  12  Hawaii,  274. 

*  Pattison  v,  Skiilman,  34  N.  J.  Eq. 
344. 

*  KeUy  V,  Lehigh  Co.,  98  Va.  406. 

*  Com  Exch.  Nat.  Bk.  v.  The  Solio 
itors'  Co.,  188  Pa.  330-335. 

»  Dock  V.  Dock,  180  Pa.  14. 

*  Gough  V.  Crane,  3  Md  Ch.  119; 
Equitable  Trust  Co.  v,  Garis,  190  Pa. 
549;  Schram  &.  Woltere,  61  N.  J.  Eq. 
467. 

^  Onondaga  Nation  v.  Thacher,  60 
N.  Y.  Supp.  1027;  afFd  in  66  N.  Y. 
Supp.  1014. 


•  Orbin  v.  Stevehs,  13  Pa.  Sup.  591. 

•Battalion  Westerly  Rifles  v. 
Swan,  22  R.  I.  333. 

i«  Sartcr  v.  Gordon,  2  Hill  Ch.  121; 
Young  0.  Burton,  1  McMul.  Eq.  255; 
Summers  ti.  Bean,  13  Gratt.  404;  fry 
on  Spec.  Perf.,  §30,  note;  note  to 
Cuddeev.  Rutter,  1  Lead.  Gas.  Eq.  786. 

"Cowlee  0.  Whitman,  10  Conn. 
121;  Johnson  o.  Brooks,  93  N.  Y.  337; 
Goodwin  Co.'s  Appeal,  117  Pbl  536; 
Rumsey  v.  N.  Y.  &  Pa.  R.  R.  Co., 
203  Pa.  579.  One  who  has  agreed 
to  assign  his  insuranoe  cannot  oooh 
promise  his  claim  with  the  oompany. 
Allyn  V,  Allyn,  154  Mass.  570. 

»  181  Fa.  40.    See,  also,  Midknd 
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369.  When  damages  cannot  be  ascertained. 

Courts  of  equity  may  also  enforce  specific  performance  of 
contracts  of  personalty  where  the  damages  in  money  cannot 
be  ascertained.  An  instance  in  this  rule  may  be  found  in  the 
case  of  Adderley  v.  Dixon,  where  the  contract  was  for  the 
sale  of  debts  proved  under  two  commissions  of  bankruptcy, 
and  specific  performance  was  granted  on  the  ground  that  to 
compel  the  plaintiff  to  accept  damages  would  be  in  effect  to 
make  him  sell  the  dividends,  which  were  of  unascertained 
value,  at  a  conjectural  price* ^ 

370.  Other  contracts. 

Other  contracts  besides  those  of  sale  may  be  decreed  to  be 
specifically  performed.  Thus  performance  has  been  decreed 
in  the  case  of  agreements  to  insure  (and  this,  too,  even  after 
a  loss);  ^  to  receive  certain  goods  in  payment  of  a  debt;  ^ 
to  divide  chattels  which  formed  the  assets  of  a  firm  among 
the  partners;  *  to  compromise  a  suit;  *  to  build;  •  to  plant 
trees  furnished  by  the  plaintiff  under  a  promise  that  the  de- 


Railway  Co.  V,  Taylor,  8  H.  L.  Gas. 
751;  Johnston  v.  Renton,  L.  R.  9  Eq. 
181;  Barton  v.  Ry.  Co.,  38  Ch.  D. 
458;  Td.  Co.  v.  Davenport,  97  U.  S. 
369;  St.  Romes  v.  Cotton  Press  Co., 
127  U.  S.  614;  Penna.  R.  R.  Co.'s  Ap- 
peal, 86  Pa.  80;  Pratt  v,  Taunton 
Copper  Co.,  123  Mass.  110;  Chicago 
Cdison  Co.  v.  Fay,  62  in.  App.  55; 
Cushman  v,  Thayer  Mfg.  Co.,  76 
N.  Y.  365;  Equitable  Trust  Co.  v, 
Garis,  44  W.  N.  C.  41-43;  Steinmeyer 
9.  Siebert,  190  Pa.  475;  Real  Est. 
Tr.  Co.  V,  Bird,  90  Md.  229;  Durfee  v. 
Harper,  22  Mont.  354;  Wilkinson  v, 
Stitt,  175  Mass.  581,  and  Scherck  v. 
MoQtgomoy,  81  Miss.  426,  Apple- 
gate  0.  Trust  Co.,  68  W.  Va.  477. 

^  Adderley  v.  Dixon,  1  Sim.  &  Stu. 
607;  Peale  v.  Marian  Coal  Co.,  190 
Fed.  388;  Marian  Coal  Co.  v.  Peale, 
204  Fed.  161.  See,  also,  Sullivan  v. 
Tuck,   1    Md.   Ch.   59;   Waters   v. 


Howard,  1  Md.  Ch.  112;  Finley  v. 
Aiken,  1  Gr.Cas.83. 

'  Tayloe  v.  Merchants'  Ins.  Co.,  9 
How.  390;  The  Comrcl.  Mut.  Mar. 
Ins.  Co.  V,  The  Un.  Mut.  Ins.  Co.,  19 
How.  318;  Carpenter  v.  Mutual 
Safety  Ins.  Co.,  4  Sandf.  Ch.  408; 
AUyn  V,  Allyn,  154  Mass.  570;  Ly- 
man V.  Gedney,  114  111.  388;  Levy  v. 
Abcrcorris  Co.,  37  Ch.  D.  260;  Tucker 
9.  Farmers'  Mutual  Fire  Assn.,  71 
W.  Va.  690. 

» Very  v.  Levy,  13  How.  346. 

*  Kirksey  v.  Fike,  27  Ala.  383. 

*  Dawson  v.  Newsome,  6  Jur.  (n.  s.) 
625;  Chandler©.  Pomeroy,  143  U.  S. 
318. 

« Storer  v.  Great  West.  R.  Co.,  2 
Y.  &  C.  48;  Stuy  vesant  v.  The  Mayor, 
11  Paige  Ch.  414.  But  see  Kendall  v. 
Frcy,  74  Wis.  26,  and  Madison  Ath- 
letic Ass'n  V.  Brittin,  60  N.  J.  Eq. 
160. 
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fendant  would  set  them  out  on  his  fann,  send  than  to  mar- 
ket, and  render  an  account  of  the  profits;  *  to  sell  trees; ' 
to  pay  in  coin; '  to  ^ve  a  promissory  note  in  place  of  one 
which  was  destroyed;  *  to  assign  a  patent; '  to  supply 
natural  gas;  *  a  statutory  rig^t  to  apply  for  a  patent  to  min- 
ing lands;  ^  to  renew  a  license;  ^  to  ^ve  property  by  last 
will  *  or  to  settle  a  chancery  suit.^    In  short,  an  agresnent 


1  McKnight  v.  RobbiiiB,  1  Habt. 
Ch.  229;  Hannah  v.  Wahlber&  128 
Cal.  407. 

<  Stuart  p.  Pennia,  91  Va.  688; 
Omaha  Lumber  Co.  v.  Co-operative 
Investment  Co.,  55  Colo.  271;  Ward 
V,  Albertaon,  165  N.  C.  218. 

s  Han  0.  Hiles,  2  Bush,  532. 

*  McMuUen  v.  Vanxant,  71 IIL  190. 

*  Binney  v.  Annan,  107  Mass.  94; 
Satterthwait  v.  Marshall,  4  Del.  Ch. 
337;  Runstetter  v.  Atkinson,  4  Mo- 
Arth.  382;  Hepworth  v.  Henshall, 
153  Pa.  592;  Spears  v.  Willis,  151 
N.  Y.  443;  Birkery  Mfg.  Co.  v,  Jones, 
71  Conn.  113;  Valley  Iron  Works 
Co.  V.  Goodrick,  103  Wis.  436;  Har- 
rigan  v.  Smith,  57  N.  J.  £q.  635; 
Gins  V,  Coffinberry,  39  Oreg.  414. 
But  such  a  contract  will  not  be  en- 
forced specifically  when  damages 
will  furnish  an  adequate  compensa- 
tion.   Anderson  v.  Olsen,  188  111.  502. 

*  People's  Gas  Co.  v,  American 
Gas  Co.,  233  Pa.  569. 

7  Reavis  v,  Fianza,  215  U.  S.  25. 
•Domestic  Tel.  &  Telph.  Co.  v. 
Metropolitan  Co.,  39  N.  J.  Eq.  160. 

*  Winne  v,  Winne,  166  N.  Y.  263; 
Bruce  v.  Moon,  57  S.  C.  60;  Bums  o. 
Smith,  21  Mont.  251;  McKee  v. 
Higbee,  180  Mo.  263;  Grantham  v, 
Gossett,  182  Mo.  651;  Best  v,  Gralapp, 
69  Neb.  811;  Winfield  v,  Bowen,  65 
N.  J.  £q.  636;  Spencer  &.  Spencer,  25 
R.  I.  239;  Phalen  v.  Trust  Co.,  186 
N.  Y.  178.    An  instrument  by  which 


in  oonaideration  of  the  suirender  to 
them  of  a  child,  parties  accept  the 
duties  of  parents  to  the  child  and 
agree  that  it  shall  have  all  the  rights 
of  inheritance,  may  be  spedficaUy 
enforced  as  a  contract  so  as  to  secure 
to  the  child  its  interest  in  the  estate  of 
the  adopting  parties,  although  in- 
valid as  an  instrument  of  adoption 
because  not  acknowledged  and  re- 
corded as  required  by  law.  Chehak 
V.  Battles,  133  la.  107;  Hood  v. 
McGehee,  189  Fed.  207;  Staraes  p. 
Hatcher,  121  Tenn.  330;  Peterson  v. 
Bauer,  83  N^.  405.  Contracts 
claimed  to  be  Altered  into  with  per- 
sons, to  be  enforced  after  their 
deaths,  to  the  detriment  of  those 
who  would  be  entitled  to  their  es- 
tates, have  become  so  frequent  in 
recent  years  as  to  cause  alarm,  and 
the  courts  have  grown  oonaervative 
as  to  the  nature  of  the  evidence 
required  to  establish  them;  and  in 
enforcing  them,  when  established, 
by  specific  performance,  such  con- 
tracts are  easily  fabricated  and  hard 
to  disprove,  because  the  sole  con- 
tracting party  on  one  side  is  always 
dead  when  the  question  arises. 
They  are  the  natural  resort  of  un- 
scrupulous persons  who  wish  to  de- 
spoil the  estates  of  decedents.  They 
threaten  the  security  of  estates  and 
throw  doubt  upon  the  power  of  the 
man  to  do  what  he  wills  with  his 
own.    The  savings  of  a  lifetime  may 


!<)  Burton  v.  Landon,  66  Vt.  361. 
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will  be  enforced  specifically  in  a  court  of  equity  where  the 
specific  thing  or  act  contracted  for,  and  not  mere  pecuniary 
compensation,  is  the  redress  practically  required;  ^  and  in 
such  cases,  subject  to  the  limitations  which  are  to  be  stated, 
it  may  be  said  (as  has  been  already  observed)  that  it  is  as 
much  a  matter  of  course  for  a  Court  of  Chancery  to  decree 
specific  performance  of  a  contract  as  it  is  for  a  court  of  law 
to  give  damages  for  its  breach.^ 

Courts  of  equity  also  have  jurisdiction  to  enforce  the 
specific  performance  of  awards,  the  jurisdiction  being  as- 


be  taken  away  from  his  heirs  by  the 
testimony  of  witnesses  who  speak 
under  the  strongest  bias  and  the 
greatest  temptation,  with  all  the 
dangers  which,  as  experience  shows, 
surround  such  evidence.  The  truth 
may  be  in  them,  but  it  is  against 
sound  policy  to  accept  their  state- 
ments as  true,  under  the  circum- 
stances and  with  the  results  pointed 
out.  Such  contracts  should  be  in 
writing,  and  the  writing  should  be 
produced,  or,  if  ever  based  upon 
parol  evidence,  it  should  be  given 
or  corroborated  in  all  substantial 
particulars  by  disinterested  witnesses. 
Unless  they  are  established  clearly 
by  satisfactory  proofs,  and  are  equi- 
table, specific  performance  should  not 
be  decreed.  Hamlin  v.  Stevens,  177 
N.  Y.  39;  Ide  v..  Brown,  178  N.  Y. 
26;  Jordan  v.  Abney,  97  Tex.  296; 
Olffl  V.  Wilson,  (Colo.),  141  Pac. 
489;  Robertson  v,  Corcoran,  125 
Minn.  118;  Naylor  v,  Shelton,  102 
Ark.  30;  Milton  v.  Kite,  114  Va.  256; 
Keefe  v.  Keefe,  19  Cal.  App.  310; 
Dalby  v.  Maxfield,  244  lU.  214;  Bless 
V.  Blizzard,  86  Kan.  230;  Brown  v. 
Webster,  90  Neb.  591;  Wanger  v, 
Marr,  257  Mo..  482;  Wallace  v. 
Wallace,  71  Misc.  Rep.  (N.  Y.)  305. 
>  Ralston  v,  Ihmsen,  Appellant, 
204  Pa.  592  (quoting  the  text);  and 
Steinmeyer  v,  Siebert,  190  Pa.  475. 


It  may  be  added,  here,  that  the  in- 
sertion of  a  penalty  for  non-com- 
pliance with  a  contract  as  "liqui- 
dated damages"  will  not  deprive  a 
party  of  his  right  to  specific  perform- 
ance. Hull  V,  Sturdivant,  46  Me.  34; 
Hooker  v,  Pynchon,  8  Gray,  550; 
Moorer  v.  Kopmann,  11  Rich.  £q. 
252;  Chamberlain  v.  Blue,  6  Blackf. 
(Ind.)  491;  Daily  v.  Litchfield,  10 
Mich.  38;  Brown  v,  Norcross,  59 
N.  J.  Eq.  427;  Avon,  etc.,  Imp.  Co.  v. 
Thompson,  60  N.  J.  Eq.  207;  The 
Amanda  G.  M«  Co.  v.  People's  M. 
Co.,  28  Colo.  251;  Kettering  v. 
Eastlack,  130  la.  498.  See  Dowling 
V.  Betjemann,  2  Johns.  &  H.  544; 
Gillis  V,  Hall,  2  Brewst.  (Pa.)  342; 
Barrett  v.  Geisinger,  179  III.  240; 
anUj  §  179.  Effect  of  stipulation  for 
penalty.  Hedrick  v,  Firke,  169  Mich. 
549;  Buckhout  v,  Witwer,  157  Mich. 
406;  Redwine  v,  Hudman,  104  Tex. 
21;  Pittsburgh  v.  Pittsburgh  Rys. 
Co.,  234  Pa.  193. 

*  Hopper  V.  Hopper,  16  N.  J.  Eq. 
147;  Rogers  v.  Saunders,  16  Me.  92; 
Chance  v,  Beall,  20  Ga.  143;  Johnson 
V,  Rickett,  5  Cal.  218;  St.  Paul  Divi- 
sion V.  Brown,  9  Minn.  157;  Love  v, 
Watkins,  40  Cal.  547;  North  Georgia 
Mining  Co.  v,  Latimer,  51  Ga.  47; 
Gloucester,  etc.,  Co.  v.  Cement  Co., 
154  Mass.  92;  arUe,  §  364;  Brown  v. 
Van  Winkle,  141  Ala.  580. 
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sumed  on  the  ground  that  such  perfonnance  is  an  execution 
of  the  agreement  of  parties  as  fixed  by  the  arbitrators.  Hence 
a  chanceUor  wUl  decree  a  specific  perfonnance  of  an  award, 
following  a  proper  submission,  by  which  the  conveyance  of 
real  estate,  or  the  doing  of  anything  else  in  speciSj  is  pro* 
vided  for,  in  the  same  way  as  of  a  contract  in  the  same  form 
and  effect.  This  is  the  rule  laid  down  by  the  English  author- 
ities,^ and  it  has  been  followed  by  American  decisions.^ 

371.  Specific  performance  rests  in  discretion  of  the  court* 

While,  as  we  have  just  seen,  equity  will  grant  specific 
performance  in  all  cases  where  the  dispensation  of  exact 
justice  would  seem  to  require  it;  yet,  on  the  other  hand,  it 
has  been  found  necessary  to  circumscribe  the  exercise  of  this 
delicate  and  effective  power  by  certain  limitations.  Specific 
performance  is  usually  said  to  rest  in  the  "discretion" 
of  the  chancellor.^  This  discretion,  however,  is  a  judicial 
discretion.  It  is  not  a  mere  arbitrary  will,  but  is  subject 
to  certain  definite  and  weU-ascertamed  rules,  withm  which 


»  Blundell  v.  Brettargh,  17  Ves. 
241;  Story's  Eq.  Jur.,  §  1458. 

'  McNeil  V,  Mogec,  5  Mason,  244; 
Jones  V.  Boston  Mill  Corp.,  4  Pick. 
507;  Wood  v.  Shepherd,  2  Pat.  &  H. 
442;  Whitney  v.  Stone,  23  Cal.  275; 
Story  V,  Norwich  Rd.,  24  Conn.  04; 
Consolidated  Water  Power  Co.  v, 
Nash,  109  Wis.  490;  Note  to  Cuddee 
V.  Rutter,  1  Lead.  Cas.  Eq.  1105  (4th 
Am.  ed.). 

'Joynes  v.  Statham,  3  Atk.  388; 
Seymour  v.  Delancey,  6  Johns.  R. 
222;  Blackwildcr  v.  Loveless,  21  Ala. 
371;  Waters  v,  Howard,  8  Gill,  262; 
Auter  V.  Miller,  18  la.  405;  Smoot  f. 
Rea,  19  Md.  398;  Tobey  v,  Bristol,  3 
Story,  800;  Pickering  v.  Pickering,  38 
N.  H.  400;  Waiard  v.  Tayloe,  8  WaU. 
567;  Hennessy  ».  Wool  worth,  128 
U.  S.  442;  Oil  Creek  Rd.  v,  Atlantic 
&  G.  W.  R.  Co.,  67  Pa.  65;  St.  John 
V.  Benedict,  6  Johns.  Ill;  Sharman  v. 


Wright,  49  N.  Y.  231;  Quinn  v. 
Roath,  37  Conn.  16;  McComas  9. 
Easley,  21  Gratt.  23;  Diamond  State 
Iron  Co.  V,  Todd,  6  Del.  Ch.  163; 
Cox  V,  Middleton,  2  Drew,  209; 
Rennyson  v.  Rozell,  l06  Pa.  407; 
Reno  0.  Moss,  120  Pa.  68;  Friend  v. 
Lamb,  152  Pa.  536;  Creecy  v.  Grief, 
108  Va.  320;  Pendleton  v.  Dalton,  92 
N.  C.  185;  Miles  ».  Dover  Iron  Co., 
125  N.  Y.  294;  Jones  ».  Byrne,  149 
Fed.  Rep.  457;  Long  v.  Chandler 
(Del.  Ch.),  92  AU.  256;  Rose  ei  al 
V.  Henderson,  63  Fla.  564;  Bennett 
V.  Burkhalter,  257  III.  572;  Blue- 
grass  Realty  Co.  v.  Shelton,  148  Ky. 
666;  Pratt  v.  McCoy,  128  La.  570; 
Richardson  Shoe  Machinery  Co.  v, 
Essex  Machine  Co.,  207  Mass.  219; 
BaU  V.  Milliken,  31  R.  I.  36;  Mdville 
V.  Waring,  159  Mo.  App.  395;  Haw- 
kins V.  Doe.  60  Or.  437;  Black  9. 
MiUer,  158  Iowa,  293. 
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its  play  is  confined.^  "I  have  unlimited  power,"  said  Sir 
Geoi^e  Jessel,  M.  R.,  referring  to  the  analogous  case  of  In- 
junctions, ''to  grant  an  injunction  in  any  case  where  it 
would  be  right  or  just  to  do  so;  and  what  is  right  or  just 
must  be  decided,  not  by  the  caprice  of  the  judge,  but  accord- 
ing to  sufficient  legal  principles."  ^  What  are  the  rules 
according  to  which  these  l^al  reasons  are  enforced  and  by 
which  these  l^al  principles  are  applied,  must  now  be  no- 
ticed.' 


372.  Contract  must  be  founded  on  a  valuable  consideration. 

And,  in  the  first  place,  it  is  a  fundamental  principle  that 
the  extraordinary  remedy  of  specific  performance  will  not 
be  administered  save  upon  an  application  which  is  based  on 
a  valuable  consideration.*  The  reason  of  this  is  obvious. 
The  general  ground  for  the  relief  is  the  inadequacy  of  dam- 
ages. There  can,  of  course,  be  no  legal  injury  sustained, 
and,  therefore,  no  question  of  adequacy  or  inadequacy  of 
damages  in  cases  where  no  valuable  consideration  exists, 
and  no  pecuniary  loss  has  consequently  been  suffered. 
Equity  will  not,  therefore,  interfere  to  enforce  the  specific 


»  Henderson  v.  Hays,  2  Watts,  148; 
King  V,  Morford,  Sax.  (N.  J.)  274; 
Griffith  V.  Bank,  6  G.  <&  J.  424;  Leigh 
V.  Crump,  1  Ired.  Eq.  299;  South  and 
North  Ala.  R.  R.  Co.  v.  Highland 
Ave.,  etc.,  R.  R.  Co.,  119  Ala.  105; 
Mulligan  v.  Alberts,  103  Wis.  140; 
Marshall  v.  Keach,  227  III.  35;  Bauer 
V.  Lumaghi  Coal  Co.,  209  111.  316; 
Tillery  v.  Land,  136  N.  C.  549;  Cachet 
V,  Morton,  181  Ala.  179;  Peterson  v. 
Moore,  3  Alaska,  155;  Heller  v,  Mc- 
Guin,  261  111.  588;  Warren  Mfg.  Co. 
V.  Baltimore,  119  Md.  188;  Posey  v. 
Kinsey,  146  Ky.  205;  Anderson  v. 
Anderson,  251  111.  415;  Pearson  v, 
Willard,  150  N.  C.  303;  Threshing 
Machine  Co.  v.  Farnsworth,  28  S.  D. 
432;  Gibb  v.  Mintline,  175  Mich. 
626;  Beheret  t^.  Myers,  240  Mo. 
58. 


» Beddow  ».  Beddow,  9  Ch.  D.  93. 

*  See  Hissam  v,  Parrish,  41  W.  Va. 
686. 

<Lear  v,  Chouteau,  23  111.  39; 
Barrett  v,  Geisinger,  179  111.  240; 
Smith  9.  Phillips,  77  Va.  548;  Roney 
t;.  Moss,  74  Ala.  390.  Except  that, 
where  a  voluntary  agreement  has 
been  actually  executed,  equity  will 
enforce  all  rights  growing  out  of  it. 
Wyche  &.  Greene,  16  Ga.  49;  Read  v. 
Long,  4  Yerg.  68;  Swan  Oil  Co.  ». 
Linder,  123  Ga.  550;  Cone  v.  Cone, 
118  la.  458;  Ala.  Cent.  R.  R.  Co.  v. 
Long,  158  Ala.  301;  Warren  Mfg. 
Co.  V.  Baltimore,  119  Md.  188; 
Moeller  v.  Poland,  80  Oh.  St.  418; 
Christian  Church  v.  Littleville  Camp, 
(Ala.),  64  So.  9;  Gibson  v,  Riehle, 
(Colo.),  140  Pac.  933;  Walker  v. 
Bohannan,  243  Mo.  119. 
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performance  of  a  gifL^  If,  indeed  (it  must  always  be  remem- 
bered), the  gift  has  assumed  such  a  definite  and  complete 
shape  that  it  is  entitled  to  be  considered  a  trust,  the  per- 
formance of  this  trust  will  be  enforced.  But  this  is  on  en- 
tirely different  grounds;  and  the  distinction  betwesi  the  two 
cases  is  deaily  and  thoroughly  established.  If  A.  makes  a 
gift  unaccompanied  by  delivery,  it  is  simply  an  incomplete 
gift,  and  cannot  be  enforced  against  the  will  of  the  donor. 
But  if  A.  constitutes  himself  trustee  of  a  chattel  for  the  b^ie- 
fit  of  B.,  B.  certainly  can  enforce  the  trust,  and  this  in  op- 
position to  A.  In  other  words,  equity  will  not  make  a  man 
a  trustee  for  the  benefit  of  a  mere  volunteer;  but  if  the 
man  constitutes  himself  a  trustee,  equity  will  enforce  the 
trust.* 


373.  Meritorious  consideratioiis. 

It  is  essential  to  specific  performance  that  the  considera- 
tion should  be  valuable;  a  merely  good  consideration,  such  as 
natural  love  and  affection,  or  the  performance  of  a  moral 
duty,  will  not  be  sufScient.' 

Moreover,  it  is  necessary  that  the  consideration  shall  be 
actual.  A  constructive  consideration,  such  as  that  imparted 
by  the  seal  to  a  bond,  will  not  do.* 

But  it  is  not  necessary  that  the  consideration  should  in- 


^  Shepherd  v.  Shepherd,  1  Md.  Ch. 
244;  Holland  v.  Hensley,  4  la.  222; 
Buford  ».  McKee,  1  Dana  (Ky.),  107; 
Studer  v,  Seyer,  67  Ga.  126;  Strayer 
v.  Dickerson,  205  111.  257;  In  re  Earl 
of  Lucan,  45  Ch.  D.  470;  Tonseth  v. 
Laraen,  69  Oregon,  387;  Atchley  v. 
Perry,  55  Tex.  Civ.  App.  638. 

'  AtUCy  §  67,  and  cases  cited.  See, 
in  this  connection,  Halsey  v.  Peters, 
79  Va.  60. 

» JeflFerys  v.  Jefferys,  Cr.  &  P.  138; 
Moore  v,  Crofton,  3  Jones  &  Lat.  442; 
Kennedy  v.  Ware,  1  Pa.  446;  Lennig's 
Estate,  182  Pa.  498;  Morris  v,  Lewis, 
33  Ala.  63;  Keflfer  v.  Grayson,  76  Va. 
517;  Barrett  v.  Geisinger,  179  111.  240. 


See,  however,  Taylor  v.  James,  4  Dess. 
5;  Mclntire  v.  Hughes,  4  Bibb,  186; 
Caldwell  v.  Williams,  1  Bailey  Eq. 
175;  Hayes  v.  Kershow,  1  Sandf.  Ch. 
261.  See  an^,  §69;  Baumann  ir. 
Kusian,  164  Cal.  582;  McQuitty  v. 
Wilhite,  247  Mo.  163. 

^Lennig's  Estate,  182  Pa.  496; 
Davis  ».  Petty,  147  Mo.  374;  Oil  Co. 
».  Oa  Co.,  47  W.  Va.  84;  Adams's 
Doct.  Eq.  78;  Corbett  v.  Cronkhite, 
239  111.  9;  Home  for  Children  9. 
Rogers,  161  N.  Y.  App.  Div.  366. 
It  has  been  held  that  a  promise  is  not 
a  valuable  consideration  within  the 
purview  of  this  doctrine.  Winter  v. 
Goebner,  21  Colo.  279. 
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volve  a  benefit  moving  to  the  promisor;  it  is  enough  that 
there  be  a  detriment  to  the  promisee.  Therefore,  although 
the  transaction  be  in  form  a  mere  promise  to  give,  yet  if 
the  donee  be  thereby  induced  to  expend  money  or  undergo 
any  other  detriment,  a  consideration  will  be  introduced 
which  may  be  sufficient  to  support  a  bill  for  specific  per- 
formance.^ 

374.  Adequacy. 

In  some  cases  the  adequacy  of  the  consideration  has  been 
inquired  into.  It  has  been  seen  in  a  former  chapter  that 
mere  inadequacy  of  consideration  is  not  sufficient,  as  a 
general  rule,  to  set  a  transaction  aside;  ^  and  the  same  rule 
is  also  true  in  cases  where  specific  performance  is  asked  for; 
and  relief  will  not  usually  be  refused  on  that  ground  alone.' 
But  cases  may  occur  in  which  the  court  will  exercise  its  dis- 
cretion, and  will  refuse  to  lend  the  aid  of  the  chancellor  to 
the  enforcement  in  specie  of  a  hard  and  unreasonable 
bargain.* 


^  BurriB  V.  Landere,  114  Cal.  310; 
Darke  t;.  Smith,  14  Utah,  35;  Crim 
V.  England  et  al.,  46  W.  Va.  480;  Bige- 
low  V,  Bigdow,  93  Me.  439;  Schwindt 
V.  Schwindt,  61  Kan.  377;  Thayer  v. 
Thayer,  69  Or.  138. 

*AnU,  §219. 

*Lee  V.  Kiiby,  104  Man.  420; 
Erwin  v,  Parham,  12  How.  197;  Hale 
0.  WiUdnaon,  21  Gratt.  75;  1  Sug.  V. 
&  P.  421  (8th  Am.  ed.);  Borell  v. 
Dann,  2  Hare,  440;  Rioe  v.  Gibbs,  33 
Neb.  460;  O'Brien  &.  Boland,  166 
Mass.  481;  Whitted  v,  Fuquay,  127 
N.  C.  68;  Norris  v.  Clark,  72  N.  H. 
442;  Warren  Mfg.  Go.  v.  Baltimore, 
119  Md.  188;  Sweeney  v.  Brow,  35 
R.  I.  227;  Cummingn  v.  Nielaon, 
42  Utah,  157.  This  is  particularly 
true  of  speculative  purchases,  e.  9., 
of  mines.  Haywood  v.  Cope,  25 
Beav.  140;  Bradley  v.  Heyward,  164 
Fed.    107.     Montana    Civil    Code, 


§  4417,  provides  that  specific  per- 
formance will  not  be  enforced  against 
a  person  unless  he  has  received  an 
"adequate"  consideration  for  the 
contract.  Traphagen  v.  Kirk,  30 
Mont.  562. 

*  Osgood  V.  Franklin,  2  Johns.  Ch. 
23;  14  Johns.  527;  Howard  v.  Edgell, 
17  Vt.  9;  Shepherd  v.  Bevin,  9  Gill, 
32;  Harrison  v.  Town,  17  Mo.  237; 
Moon  0.  Crowder,  72  Ala.  79;  Powers 
V.  Hale,  5  Foster,  145;  Barrett  v,  Gei- 
singer,  179  111.  240;  Kelley  v.  York, 
94  Me.  374;  Bear  Track  Min.  Co.  v. 
Clark,  6  Idaho,  196;  Falcke  v.  Gray,  4 
Drew.  651;  Rigg  t;.  Railway  Co.,  191 
Pa.  304;  Marks  v.  Gates,  154  Fed. 
481.  See,  also,  Willard  v.  Tayloe, 
8  Wall.  557,  stated  anU,  §  43.  Some 
curious  cases  upon  the  subject  of 
adequacy  of  consideration  have  arisen 
in  the  southern  states,  under  con- 
tracts made  during  the  war  of  1861- 


604 


SPECIFIC   PEBFORMANCE. 


[part  III. 


376.  Perfonnance  in  specie  must  be  necessary. 

In  the  second  place,  a  party  seeking  specific  perfonnance 
must  not  only  be  a  claimant  for  value,  but  he  must  also 
show  that  damages  would  not  afford  an  adequate  compen- 
sation. Hence,  if  a  money  pajnnent  will  constitute  a  suffi- 
cient redress,  a  chancellor  will  not  interfere.^  This  is  the 
reason  for  the  difference  between  the  rule  in  r^ard  to  spe- 
cific performance  of  contracts  relating  to  realty,  and  those 
concerning  personalty.^  For  the  distinction  is  not  founded 
upon  the  nature  of  the  property,  but  upon  the  fact  that  in 
one  case  damages  in  money  would  not  operate  to  give  a 
party  the  full  measure  of  redress  which  he  ought  to  have; 
whereas  in  most  cases  of  personalty,  to  give  a  man  a  money 
equivalent,  is  as  good  as  giving  him  the  thing  itself.'  For 
the  same  reason  in  some  exceptional  cases,  specific  perform- 
ance will,  as  we  have  seen,  be  decreed  as  to  personalty;  be- 
cause in  such  eases  the  redress  by  damages  would  be  in- 
adequate. 


65,  for  the  purchase  of  real  estate  in 
Confederate  currency,  and  which 
have  been  sought  to  be  enforced  after 
the  termination  of  the  war,  when 
the  Confederate  money  had  become 
worthless.  It  was  held  that  as  the 
consideration  was  adequate  at  the 
time  of  the  contract,  the  court  would 
decree  specifio  performance.  Hale 
V,  Wilkinson,  21  Gratt.  75;  Ambrouse 
V.  Keller,  22  Gratt.  769;  Talley  v. 
Robinson,  22  Gratt.  888.  These  deci- 
sions were  properly  based  upon  the 
ruling  of  the  Supreme  Court  of  the 
United  States  in  Thorington  v.  Smith, 
8  Wall,  1,  and  Delmas  v.  Insurance 
Co.,  14  Wall.  465,  that  the  notes  of 
the  Confederacy  actually  circulating 
as  money  at  the  time  the  contract 
was  entered  into  constitute  a  valid 
consideration  for  such  contract. 
Reich  V.  Reich,  (N.  J.  Eq.),  91 
Atl.  899;  State  Security,  etc.,  Co. 
V.  Shaffer,  176  Mich.  639;  Worth  v. 


Watts,  76  N.  J.  Eq.  299;  Clait  o. 
Rosario  Co.,  176  Fed.  188. 

^  Johnson  v.  Railroad  Co.,  19  Eng. 
L.  and  Eq.  584;  Richmond  v.  RaQ- 
road  Co.,  33  la.  439;  Phyfe  v.  Waiddl, 
2  Edw.  Ch.  47;  Penna.  Co.  v.  Dda- 
ware,  etc.,  Co.  31  N.  Y.  91;  South  A 
North  Ala.  R.  R.  Co.  9.  Highland  Av. 
and  Belt  R.  R.  Co.,  119  Ala.  105; 
Canal  Commrs.  v.  Sanitary  Diat., 
191  111.  326;  Emirzian  v.  Asato,  23 
Cal.  App.  251;  Cooper  v,  Rolandt 
95  Ark.  569;  Harie  v.  Brennig,  131 
N.  Y.  App.  Div.  742;  Gleaeon  v. 
Earles,  78  Wash.  491. 

'  See  Hall  v.  Warren,  9  Vee.  605; 
Hamett  v.  Yielding,  2  Sdi.  A  Lef. 
553;  Finley  v.  Aiken,  1  Gr.  Caa.  83; 
notes  to  Cuddee  v,  Rutter,  1  Lead. 
Caa.  Eq.  746  (3d  Am.  ed.). 

'  See  remarks  of  Sir  J.  Leachy  V.  C, 
in  Adderley  v,  Dixon,  1  Sim.  &  Sta. 
607. 
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376.  Must  be  in  accordance  with  jgeaeral  equitable  doc*- 
trines. 
In  the  third  place,  it  must  be  rem^nbered  that  the  juris- 
diction to  enforce  specific  performance  is  always  exercised 
subject  to  general  equitable  considerations,  and  will  not  be 
applied  to  cases  where  the  compUunant  does  not  come  in 
with  clean  hands,  or  where  equities  exist  on  the  other  side 
which  would  render  it  unjust  to  grant  the  relief.^  Thus,  if 
the  complainant  has  been  guilty  of  negligence  and  laches,^ 
especially  where  the  contract  is  of  a  speculative  nature; ' 
or  has  shown  a  backwardness  in  fulfilling  the  contract  on 
his  part;  ^  or  insists  upon  the  bar  of  the  Statute  of  Limita- 


^See  McDavit  v,  Pierrepoint,  23 
N.  J.  Eq.  45,  46;  Pinner  p.  Sharp, 
23  N.  J.  Eq.  ^4;  Canterbury  Aque- 
duct Go.  V.  Ensworth,  22  Conn.  608; 
Hetfidd  V,  Wflley,  105  lU.  286; 
Backus's  Appeal,  5&  Pa.  186;  Renny- 
Bon  V.  Rozdl,  106  Pa.  407;  Darling 
V,  Gummings,  92  Va.  521;  Bates 
Machine  Co.  v  Bates,  192  111.  138; 
Thistle  Mills  Co.  v.  Bone,  92  Md.  47; 
Canal  Commrs.  v.  Sanitary  District, 
191  111.  326;  Madison  Athletic  Ass'n 
V.  Brittin,  60  N.  J.  Eq.  160;  Gary  v, 
Newton,  201  lU.  170;  Urpman  v. 
Lowther  Oil  Co.,  63  W.  Va.  601; 
Sutton  V.  Miller,  219  111.  462;  Chandler 
V,  Chandler,  220  Pa.  311;  Rudisill  v. 
Whitener,146N.C.403.  See  Turner  ir. 
Greene,  (1895]  2  Ch.  205,  where  it  was 
held  that  mere  silence  as  to  a  material 
fact,  which  one  party  is  not  bound 
to  (fisdose  to  the  other,  will  not  pre- 
vent a  decree  for  specific  performance. 

>  Davison  v.  Davis,  125  U.  S.  94; 
Cadwalader^s  Appeal,  57  Pa.  158; 
Whitaker  v.  Robinson,  65  HI.  411; 
Smith  V.  Sheldon,  65  111.  219;  Halle^ 
V,  Jackson,  66  111.  139;  McCabe  9. 
Crosier,  69  111.  501;  McLaurie  v, 
Barnes,  72  HI.  73;  Dragoo  v.  Dragoo, 
60  Mich.  573;  Meidling  o.  Trefz,  48 
N.  J.  Eq.  638;  Jencks  v.  Kearney,  62 
Hun,  621 ;  Chabot  v.  Winter  Park  Co., 


34  Ma.  258;  Davis  v.  Petty,  147  Mo. 
374;  Findley  v.  Koch,  126  la.  131; 
Mahon  v.  Leech,  11  N.  D.  181.  No- 
bles 9.  L'Engle,  61  Fla.  696;  Wilbur  v. 
Toothaker,  105  Me.  490;  Whitney  v. 
Raihroad  Co.,  210  Mass.  263;  Croes- 
hetk  V,  Morgan,  206  N.  Y.  385.  But 
see  Watson  9.  Coast,  35  W.  Va.  468. 
But  not  where  the  default  has  been 
amply  in  collateral  contract.  Stew- 
art V,  Metcalf,  68  111.  109;  or  where 
the  defendant,  on  his  part,  has  not 
shown  himself  willing  to  perform; 
Tate  0.  Pen.,  etc.,  Co.,  37  Fla.  439. 

*  McCabe  v.  Matthews,  156  U.  S. 
650. 

«  Rose  V.  SwaHn,  56  111.  40;  Iglehart 
V,  Gibson,  56  111.  81 ;  Cronk  v.  Triimble, 
66  m.  428;  Hoyt  v.  Tuxbury,  70  111. 
331;  Miller  v.  Henlan,  51  Pa.  265; 
Rogers  v,  Williams,  28  Leg.  Int.  341; 
Kinney  o.  Redden,  2  Dd.  Ch.  46; 
Hubb^  V.  Von  Schoening,  49  N.  Y. 
826;  Pinch  v.  Parker,  49  N.  Y.  1;  Bab- 
cock  V,  Emrick,  64  How.  Pr.  R.  435; 
Crane  v.  Decamp,  21  N.  J.  Eq.  420; 
Gidb  9.  Jamison,  96  Va.  312;  Stdn- 
hardt  v.  Baker,  168  N.  Y.  410;  Hol- 
gate  V.  Eaton,  116  U.  S.  33;  Kdsey 
V.  Crowther,  162  U.  S.  404;  Swing's 
Appeal,  18  W.  N.  C.  29;  Bobbins  v. 
Kimball,  56  Ark.  414;  Stembridge 
9.  Morgan,  88  Ga.  447;  Alexander's 
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tions;  ^  or  where  the  contract  is  hard  and  destitute  of  all 
equity;  ^  or  is  oppressive  on  the  defendant,'  especially  if 
made  by  a  married  woman;  ^  or  which  is  ill^al,  immoral,  or 
against  pubhc  policy;  ^  or  the  condition  of  thing?  has  ma- 
terially changed;^  unless  such  change  was  in  contemplar 
tion  at  the  time  the  contract  was  entered  into; '  or  there  is 
a  substantial  d^ect  in  the  complainant's  title  not  r^nediable 
before  decree;  or  the  title  of  the  complainant  is  doubtful 
or  one  that  would  involve  the  d^endant  in  Utigation;  or 
there  has  been  any  misrepresentation  or  mistake;  ^  (but  not 
if  the  mistake  has  been  occasioned  by  the  defendant's  own 
carelessness  and  has  not  been  contributed  to  by  the  vendor 


Appeal,  118  Pa.  610;  Datz  v.  Phillips, 
137  Pa.203;  Buffalo,  etc.,  Co.  v,  Vance, 
71  W.  Va.  148. 

1  Nolan  V,  Snodgrass,  70  Miss.  794. 

sKing  V,  Hamilton,  6  Pet.  211; 
Western  Railroad  v,  Baboock,  6  Met. 
346;  Backus's  Appeal,  50  Pa.  186; 
Rigg  0.  Railway  Co.,  191  Pa.  304; 
Oil  Co. ».  Oil  Co.,  47  W.  Va.  84;  Lud- 
1am  V,  Buckingham,  39  N.  J.  Eq.  563. 
But  see  Franklin  Tel.  Co.  t;.  Harrison, 
145  U.  S.  459;  Haffner  t;.  Dobrinski, 
17  Okla.  438;  Ames  v.  Ames,  46  Ind. 
App.  597;  State  Security  Co.  v.  Shaf- 
fer, 176  Mich.  639;  Rice  v.  Railroad 
Co.,  88  Neb.  307;  Superior,  etc.,  Co.  v, 
Mehlm,  25  Okla.  809;  Marthinson  v. 
McCutdien,  84  S.  C.  256. 

*  Wedgwood  v,  Adams,  6  Beav.  600; 
Webb  0.  London  &  Portsmouth  R. 
Co.,  1  DeG.,  M.  &  G.  521;  South- 
ern R.  Co.  V,  Franklin,  etc.,  R.  R. 
Co.,  96  Va.  693;  Coding  ».  R.  R.  Co., 
94  Me.  542;  Leicester  v.  Front  Imp. 
Co.,  8  U.  S.  App.  374;  Federal  Oil  Co. 
V.  Western  Oil  Co.,  121  Fed.  674; 
Sanders  v,  Newton,  140  Ala.  335; 
Williamson  v.  Dils,  114  Ky.  962. 
Caldwell  v.  Insurance  Co.,  124  Tenn. 
593;  Brown  &  Sons  v.  Railroad,  106 
Me.  248;  Penn.  Co.  v.  Greensboro 
Co.,  238  Pa.  97.  Particularly  if  it 
has  become  more  onerous  through 


the  dday  of  the  complainant.  An- 
drews V.  Bdl,  56  Pa.  350;  Wonson  v, 
Fenno,  129  Mass.  405. 

«  Friend  v.  Lamb,  152  Pa.  529-536. 

•  Dumont  o.  Dufore,  27  Ind.  263; 
Evans  v.  Kittrdl,  33  Ala.  449;  Marsh 
V,  Fairbury  &  N.  R.  Co.,  64  111.  414; 
Foil's  Appeal,  91  Pa.  437;  Morgan 
V.  BeU,  3  Wash.  St.  554;  Nibert  v. 
Baghurst,  47  N.  J.  Eq.  201.  The 
defence  need  not  be  set  up  by  def aid- 
ant.   Kreamer  v.  Earl,  91  Cal.  112. 

•Pet^B  V,  Delaplaine,  49  N.  Y. 
362;  Booten  v.  Scheffer,  21  Gratt. 
474;  MiUer  v.  Henlan,  51  Pa.  265; 
Kimball  v.  Tooke,  70  01.  553;  Gas 
light  &  Coke  Co.  v.  Towse,  35  Ch.  D. 
519;  Urpman  v.  OQ  Co.,  53  W.  Va.501; 
Pratt  V,  McCoy,  128  La.  570;  W&ktr 
worth  V.  Market  Co.,  216  Mass.  374; 
Gamble  v,  Garlock,  116  Minn.  59; 
Good  V,  Jarrard,  93  S.  C.  229;  Coal 
&  Iron  Co.  &.  Gillespie,  114  Va.  141. 

^  South,  etc.,  R.  Co.  o.  Highland 
Ay.,  etc.,  R.  Co.,  117  Ala.  395. 

'  Malins  v,  Froeman,  2  Keen,  25; 
Colyer  v.  Clay,  7  Beav.  188;  Union 
Bank  v,  Munster,  37  Ch.  D.  51; 
Bruck  V,  Tucker,  42  Cal.  346;  Jones 
V,  CUfford,  3  Ch.  D.  779;  Hohnes's 
Appeal,  77  Pa.  50;  Miles  9.  Stevens, 
2  Pa.  37;  Smith  v.  Sturgess,  65  How. 
Pr.  R.  360;  Mansfidd  v.  Sherman, 
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and  the  contract  would  work  no  injustice  to  the  defendant) ;  ^ 
or  the  contract  is  foimded  on  imposition;  ^  or  is  made  by  an 
agent  in  a  manner  not  authorized  by  the  principal; '  or  will 
involve  a  breach  of  trust;  ^  or  the  breach  of  a  prior  parol 
contract  for  the  sale  of  land  in  favor  of  a  subsequent  written 
agreement;  ^  or  it  is  not  clear  that  the  minds  of  the  parties 
have  come  together;*  or  where  the  real  intention  of  the 
parties  can  no  longer  be  carried  into  effect;  ^  or  where  there 
is  ''sharp  practice"  on  part  of  plaintiff;  ®  or  if  it  cannot  be 
enforced  in  its  entirety;  *  or  if  it  is  not  established  by  satis- 
factory proof;  ^®  in  all  of  the  above  cases  specific  perform- 
ance will  be  refused."  Moreover,  the  complainant  is  not 
entitled  to  specific  performance  if  he  has  consented  to  a 
rescission  of  the  contract  or  has  abandoned  it,  or  has  induced 
a  belief  by  the  other  party  that  it  has  been  abandoned. ^^ 


81  Me.  365;  Mulligan  v.  Albertz,  103 
Wis.  140;  Kdley  v.  York,  04  Me.  374; 
Kekaula  v.  Ehu,  10  Hawaii,  68; 
Cowan  V.  Gurran,  216  111.  598;  Gap- 
Ian  V.  Buckner,  123  Md.  590;  Schenck 
V.  Ballon,  253  Dl.  415;  Van  Deusen  v. 
Brown,  167  Mich.  40;  Kuntz  v.  Ton- 
nele,  80  N.  J.  Eq.  373;  Siees  v.  An- 
derson, 159  Mo.  App.  656;  Chapman 
V,  Hill,  77  Wash.  475;  Ginther  ». 
Townsend,  114  Md.  122. 

>Van  Praagh  v.  Everidge,  [1902] 
2  Ch.  271. 

>  Fish  V.  Leser,  69  HI.  394;  Brady's 
Appeal,  66  Pa.  277;  Piersol  ».  Neill, 
63  Pa.  420;  Merritt  v.  Wassenich,  49 
Fed.  785;  MiUer  v.  Tjexhus,  20 
S.  D.  12;  Loosing  v.  Loosing,  85  Neb. 
66. 

'  Danid  v,  Adams,  Amb.  495;  and 
see  Proudfoot  v.  Wightman,  78  111. 
553;  Garrett  v.  Mining  Co.,  113  Mo. 
330  {uUra  vires),  and  Weise's  Appeal, 
72  Pa.  351.  For  a  case  where  a  ten- 
ant in  common  agreed  to  transfer 
without  the  consent  of  his  co-tenant, 
see  Olson  v.  Lovell,  91  Cal.  506. 

« Mortlork  v.  Buller,  10  Ves.  292;  2 
L.  Ca.  Eq.  484,  note  to  WooUam  v. 


Heam.  See  Whitlock  v.  Washburn, 
62  Hun,  369,  and  Millsaps  v.  Shot- 
well,  76  Miss.  923. 

•  Maguire  &.  Heraty,  163  Pa.  381. 
See  Kirkland  v.  Downing,  106  Ga. 
530,  and  Lemon  v.  Randall,  124  Mich. 
687. 

•Wistar's  Appeal,  80  Pa.  484. 
See  Brown  v.  Brown,  33  N.  J.  Eq. 
650;  Chute  v.  Quincy,  156  Mass.  189; 
Somerville  v.  Coppage,  101  Md.  519; 
Clinchfield  Go.  o.  Powers,  107  Va.  393. 

^  South,  etc.,  R.  R.  Co.  v.  High- 
land A  v.,  etc.,  R.  R.  Co.,  119  Ala.  105. 

•Engberry  v.  Rousseau,  117  Wis. 
52;  Gibb  o.  Mintline,  175  Mich.  626; 
Houtz  t;.  Hdlman,  228  Mo.  655. 

•Hill  V,  Rich  HiU  Mining  Co.,  119 
Mo.  9;  Paris  v.  Greig,  12  Hawaii,  274; 
Nelson  v.  Gibe,  162  Mich.  410;  Ban- 
nerot  v.  Davidson,  226  Pa.  287. 

"Dalzell  V,  Dueber  Watch  Co., 
149  U.  S.  315. 

"  Specific  performance  will  not  be 
decreed  of  a  contract  by  a  donee  of 
a  testamentary  power  to  bequeath 
property  by  will.  In  re  Parkin, 
[1892]  3  Ch.  510. 

IS  Lasher  v.  Loeffler,  190  111.  150; 
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But  where  a  contract  is  fair  and  leasonaMe  when  it  is  made, 
its  enforcement  will  not,  as  a  general  rule,  be  refused  be- 
cause tmforeseen  events  have  subsequently  made  it  in- 
equitable.^ Still  less  will  it  be  refused,  simply  because  of 
depreciation  in  value,'  or,  at  the  suit  of  a  purchaser  because 
the  land  has  largely  increased  in  value.' 


377.  Contract  must  be  mutual,  certain,  and  practicable. 

The  other  circumstances,  in  addition  to  those  already  men- 
tioned, which  usually  influence  the  discretion  of  a  chancellor 
in  decreeing  or  refusing  specific  performance,  are  that  the 
agreement  must  be  mutual,*  that  its  terms  must  be  certain^ 
and  that  its  enforcement  by  the  courts  must  be  practicable.'^ 
Equity  will  not  decree  the  specific  performance  of  a  unilateral 
contract.*  Thus  a  feme  covert  cannot  obtain  specific  per- 
formance of  a  contract  which  is  not  binding  on  her;  ^  and 


Young  V,  Jordan,  183  111.  459;  Schultz 
V.  Lodge,  90  Neb.  454;  Van  Abel  v. 
Wemmerling,  33  S.  D.  544;  Bcnham 
V,  Canal  Co.,  74  Wash.  110. 

1  Homan  v,  Stewart,  103  Ala.  644; 
Prospect  Park  &  Coney  Is.  R.  R.  Co. 
V,  Coney  Is.  A  Brooklyn  Co.,  144 
N.  Y.  152,  See,  however,  Espert  v. 
Wilson,  190  111.  629. 

« Qark  v.  Hutder,  96  Va.  73;  Wren 
V.  Coolsey,  147  Ky.  825. 

*  Anderson  v.  Anderson,  251  111. 
415;  Niquette  v,  Oreen,  81  Kan.  569; 
Rausch  V.  Hanson,  26  S.  D.  273. 

*  Iron  City  Laundry  Co.  v.  Leyton, 
55  Pa.  Sup.  93;  Lee  v.  Ball  Club,  169 
lU.  App.  525. 

» Chadwick  v,  Chadwick,  121  Ala. 
580;  Ryan  v.  McLane,  91  Md.  175. 

*  Marble  Company  v.  Ripley,  15 
Wall.  339;  Texas  &  Pac.  Ry.  Co.  v. 
Marshall,  136  U.  S.  407;  Strange  v. 
Richmond,  etc.,  R.  R.  Co.,  93  Fed. 
71;  Oil  Co.  V.  Oil  Co.,  47  W.  Va.  84; 
Baltimore  Humane  Society  v.  Pierce, 
98  Md.  352;  Bronson  v.  Cahill,  4 
McLean,  19;  Tjrson  v.  Watts,  1  Md. 
Ch.  13;  Benedict  v.  Lynch,  1  Johns. 


Ch.  370;  Putnam  v,  Grace,  161  Mass. 
237;  Bodine  v.  Glading,  21  Pa.  50; 
Corson  v.  Mulvany,  49  Pa.  88;  Jones 
V.  Noble,  3  Bush,  694;  Ewins  v. 
Gordon,  49  N.  H.  444;  McMurtrie 
0.  Bennett,  Haning.  Ch.  (Mich.) 
124;  Hawley  v,  Shddon,  Haning.  Ch. 
(Mich.)  420;  Huteheson  v.  McNutt, 
1  Ohio,  14;  Sutherland  v.  Parkins, 
75  111.  338;  Meason  v.  Kaine,  63  Pa. 
340;  Peck  v.  Levinger,  6  Dak.  54; 
Kennicott  t^.  Leavitt,  37  111.  App.  435. 
See,  however,  Hayes  v.  O'Brien,  149 
lU.  403;  Beiry  v.  Frisbie,  120  Ky. 
338;  Pacific  Ry.  Co.  v.  Campbell,  153 
Cal.  106;  Colt  v,  O'Connor,  59  Misc. 
83  (N.  Y.);  Heekman's  Estate,  236 
Pa.  193. 

'  Richards  o.  Green,  23  N.  J.  Eq. 
536;  Pinner  o.  Sharp,  23  N.  J.  Eq. 
274;  S.  V.  Raiboad  Co.  v,  Dunkp,  86 
Va.  346;  Warren  v.  Castdto,  109  Mo. 
338.  When  a  feme  covert  has  made  a 
valid  contract  for  the  sale  of  her  real 
estate  in  accordance  with  the  formal- 
ities prescribed  by  law,  she  may  be 
decreed  to  perform  it  specifically. 
Dankel  o.  Hunter,  61  Pa.  382. 
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Uie  rule  is  the  same  as  to  an  infant.^  Nor  does  the  rule  mean 
that  there  must  be  mutuality  as  to  remedy.^  But  this  rule 
does  not  apply  to  a  case  where  one  of  the  parties  has  fully 
performed  his  engagement.'  Nor  where  the  contract  ia 
unilateral  only  in  form.^  Again,  the  terms  of  an  agreement 
must  be  certain.  It  was  one  of  the  rules  laid  down  by  Lord 
Rosslyn  in  Walpole  v.  Orford,  that  ''all  agreements  in  order 
to  be  executed  in  this  court  must  be  certain  and  defined;"  ^ 
and  the  law  as  thus  stated  is  well  settled  both  in  England 
and  in  this  coimtry,*  having  been  recognized  in  many  cases 
in  nearly  all  the  states  of  the  Union.^   This  rule  is,  however, 


1  Flight  0.  BoUand,  4  Ruas.  898; 
Wylflon  0.  Dunn,  34  Ch.  D.  569.  And 
specific  performance  of  an  agreement 
to  sell  real  estate  will  not  be  decreed 
agaiDst  a  vendor  whose  wife  refuses 
to  join  in  the  oonv^anoe,  unless,  in* 
deed,  the  vendee  is  willing  to  pay 
the  full  purchase  mon^,  and  acc^t 
the  deed  of  the  vendor  without  his 
wife  joining.  ReisB's  Appeal,  73  Pa. 
490;  Real  Estate  Go.  p.  Spelbrink, 
211  Mo.  671;  Burk's  Appeal,  75  Mo. 
141;  Reilly  v.  Smith,  25  N.  J.  Eq.  158; 
McConnick  v.  BUpteaoy,  57  N.  J. 
Eq.  257;  People's  Savings  Bank  v. 
Paiisette,  68  Ohio,  450.  See,  also, 
Yost  V.  De  Vault,  9  la.  50.  As  to 
homestead  lands,  see  Moses  v,  Mo- 
Cbin,  82  Ala.  370.  But  a  contract 
in  which  one  party  has  an  option  to 
buy  is  not  so  devoid  of  mutuality 
as  to  prevent  a  court  of  equity  from 
decreeing  its  specific  performance. 
Corson  v,  Mulvany,  49  Pa.  88;  Smith 
A  Fleck's  Apjpeal,  69  Pa.  480;  Petei^ 
son  V.  Chase,  115  Wis.  239. 

»  Northern  Cent.  Ry.  Co.  v.  Wal- 
worth, 193  Pa.  213;  Philadelphia 
Ball  Club,  limited,  v.  Lajoie,  202 
Pa.  219,  wheie  the  subject  is  fully 
considered.  Montgomery  Power  Co. 
V.  Montgomeiy  Traction  Co.,  191 
Fed.  663. 

*  Putnam  v.  Tinkler,  83  Mich.  628; 

39 


Gira  0.  Harris,  14  S.  D.  537;  Boyd 
0.  Brown,  47  W.  Va.  238;  Spires  0. 
Urbahn,  124  Cal.  110;  Black  0. 
Maddox,  101  Ga.  157;  Walker  v.  Ed- 
mundson.  111  Ga.  454;  Howe  v.  Wat- 
son, 179  Mass.  30;  French  0.  Boston 
Nat.  Bank,  179  Mass.  404;  Finlen  0. 
Heinze,  32  Mont.  354;  Dickson  0. 
Stewart,  71  Neb.  424. 

*  Ross  0.  Parks,  93  Ala.  153. 

*3  Yes.  Jr.  420.  See  Pearce  0. 
Watts,  L.  R.  20  Eq.  492,  and  the 
remarks  in  Colgan  0.  Oil  Co.,  194  Pa. 
239. 

•  See  Fry  on  Specific  Performance, 
§{  203  e^  aeq.f  and  §§  229  e<  seq.;  Cline 
0.  Strong  et  oZ.,  52  Ind.  App.  286. 

^  Dodd  0.  Seymour,  21  Conn.  476; 
Waring  0.  Ayres,  40  N.  Y.  357;  King 
0.  Ruckman,  20  N.  J.  Eq.  316; 
Nichols  0.  WiUiams,  22  N.  J.  Eq.  65; 
Parrish  0.Koons,  1  Pars.  Eq.97;  Ham- 
mer 0.  McEldowney,  46  Pa.  334;  Yan 
Horn  0.  Munnell,  145  Pa.  497;  Reilly 
0.  Gautschi,  174  Pa.  80;  Agnew  0. 
Southern  Av.  Land  Co.,  204  Pa.  192; 
Canton  Co.  0.  RaHroad  Co.,  21  Md. 
395;  Aday  0.  Echols,  18  Ala.  353; 
Madeira  0.  Hopkins,  12  B.  Mon.  595; 
Munsell  0.  Loree,  21  Mich.  491;  Bald- 
win 0.  Kerlin,  46  Ind.  426;  Colson  0. 
Thompson,  2  Wheat,  336;  Kendall 
0.  Almy,  2  Sumn.  278;  Mintum  0. 
Baylis,  33  Cal.  129;  Huff  0.  Shepard, 
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subject  to  two  qualifications:  first,  that  specific  performance 
will  not  be  refused  if  the  uncertainty  is  owing  to  the  fault 
of  the  defendant;  ^  and,  second,  that  in  obedience  to  the 
maxim  id  certum  est  quod  cerium  reddi  potest,  performance 
will  be  decreed  if  the  means  of  ascertaining  the  contract 
are  at  hand.^  Indeed,  the  courts  have  gone  to  the  length  of 
saying  that  if  the  parties  have  incurred  obligations  under 
the  contract  of  such  a  character  that  they  cannot  be  placed 
in  statu  quo,  the  court  itself  can  fix  the  price,  where  it  has  not 
been  determined;  in  order  to  compel  specific  performance.' 


58  Mo.  242;  Burkmaster  v.  Thomp- 
son, 36  N.  Y.  558;  Jordan  v,  Deaton, 
23  Ark.  704;  Matthews  v,  Jarrett,  20 
W.  Va.  415;  Breard  ».  Munger,  88 
N.  C.  297;  Preston  v,  Stuart,  5  Rep. 
100  (Sup.  Ct.  U.  S.);  Potter  v,  Hol- 
lister,  45  N.  J.  Eq.  508;  Bamman  v, 
Binzen,  47  N.  Y.  St.  Rep.  67;  Sawyer 
V.  Wallade,  47  Minn.  395;  Ham  v. 
Johnson,  55  Minn.  115;  L.  S.  &  M.  S. 
Ry.  Co.  V.  Hoffert,  40  El.  App.  631; 
Homer  t;.  Woodland,  88  Md.  511; 
Vierra  v,  Ropert,  10  Hawaii,  294; 
Whittemore  ».  N.  Y.,  etc.,  R.  R.  Co., 
174  Mass.  363;  Berry  ».  Wortham, 
96  Va.  87;  Lee  v.  Stone,  21  R.  I.  123; 
Latimer  v.  Marchbanks,  57  S.  C. 
267;  Bomer  Bros,  v,  Canady,  79 
Miss.  222;  Burke  v.  Mead,  159  Ind. 
252;  Gile  v.  Dunbar,  181  Mass.  22; 
Kurdy  v,  Rogers,  10  Idaho,  416; 
Marks  v.  Gates,  2  Alajska,  519;  Tip- 
pins  V,  Phillips,  123  Ga.  415;  Folsom 
V,  Harr,  218  HI.  369;  Kirkpatrick  v, 
Pettis,  127  la.  611;  Moore  ».  Galupo, 
65  N.  J.  Eq.  194;  Sprague  v,  Jessup, 
48  Oreg.  211;  Meyer  Land  Co.  v, 
Pccor,  18  S.  D.  466;  Freeburgh  v. 
Lamoreux,  15  Wyo.  22;  Zimmerman 
V,  Rhoads,  236  Pa.  174;  Lemjnon  v. 
Lemmon,  47  Pa.  Sup.  604;  Dunshee  v, 
Dunshee,  355  111.  296;  Stay  v,  Ten- 
nille,  159  Ala.  514;  Baumann  v.  Kus- 
ian,  164  Cal.  582;  Longino  ».  Press 
Co.,  132  La.  25;  Ward  o.Newbold, 


115  Md.  689;  Loewenberg  v.  De- 
Voigne,  145  Mo.  App.  710;  Smith  o. 
Peterson,  71  W.  Va.  364;  Huston  v. 
Harrington,  58  Wash.  51;  Coal  & 
Iron  Co.  V.  Long,  231  Mo.  605. 

»  Prichard  ».  Ovey,  1  J.  &  W.  396; 
Ld.  Kensington  v,  Phillips,  5  Dow. 
61;  Mincey  ».  Foster,  125  N.  C.  541; 
Maryland  Const.  Co.  v.  Kuper,  90 
Md.  529. 

« See  Walker  v.  The  Eastern  Coun- 
ties Railway,  6  Hare,  594;  Laird  v. 
The  Birkenhead  Railway  Co.,  Johns. 
Ch.  501;  Smith  v.  Peters,  L.  R.  20  Eq. 
511;  Dike  v.  Green,  4  R.  I.  285;  Van 
Doren  v.  Robinson,  16  N.  J.  Eq.  256; 
Prater  v.  Miller,  3  Hawks,  628;  Felty 
V,  Calhoon,  139  Pa.  378;  Northern 
Cent.  Ry.  Co.  v,  Walworth,  193  Pa. 
213;  Johnson  v.  Conger,  14  Abb.  Pr. 
195;  Fiy  on  Specific  Performance, 
§  207;  Gloucester,  etc.,  Co.  v.  Cement 
Co.,  154  Mass.  92;  Jones  v.  Parker, 
163  Mass.  564;  Work  v.  Wdsh,  160 
ni.  468;  White  ».  Poole,  74  N.  H.  71; 
Howison  V,  BarUett,  141  Ala.  593; 
Walsh's  Estate,  45  Pa.  Sup.  115. 

*Town  of  Bristol  v.  Bristol  and 
Warren  Water  Works,  19  R.  I.  413; 
Grosvenor  v.  Flint,  20  R.  I.  (Part  1.) 
22;  Schndder  t'.  Hildenbrand,  36  S. 
W.  R.  784.  See,  also,  for  a  case  in 
which  performance  of  a  part  of  a 
divisible  contract  was  compelled, 
Bower  v,  Bagley,  9  Wash.  642,  and 
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Courts  of  Chancery  have  at  times  refused  to  decree  the 
specific  performance  of  a  contract,  where  it  was  deemed 
impossible  to  enforce  the  decree,*  or  where  the  literal  per- 
formance if  enforced  would  be  a  vain  and  idle  act.  Thus, 
the  courts  have  declined  to  enforce  a  contract  to  work  the 
line  of  a  railway  company,  and  keep  its  engines  and  rolling 
stock  in  order,  for  it  was  thought  to  be  out  of  the  power  of 
the  court  to  see  that  such  a  contract  was  carried  out; ' 
and  a  contract  to  convey  real  estate  or  other  property,  of 
which  the  vendor  has  no  title,  will  not  be  decreed,  for  such 
a  decree  would  be  simply  nugatory.'  So,  also,  the  court 
has  declined  to  enforce  a  contract  to  sell  a  half  interest  in  a 
newspaper  business,  thus  creating  a  partnership  requiring 
personal  skill  and  judgment.^  The  performance  of  the  con- 
tract, in  short,  must  not  be  impracticable.^ 

But,  on  the  other  hand,  if  it  be  within  the  power  of  the 

Water  Co. ».  Chenyvale,  ft6  Kan.  219; 
Kipp  V,  Laun,  146  Wis.  591. 

1  Smith  V.  Coal  Co.,  64  Wash.  642; 
Clark  V.  Telegraph  Co.,  82  N.  J.  Eq. 
15;  EelsQr  v.  Distler,  141  N.  Y. 
App.  Di7.  78. 

'Johnson  t^.  Shrewsbury  and  Bir- 
mingham Railway  Co.,  3  DeG.,  M. 
&  G.  914.  See,  also,  Blackett  v. 
Bates,  L.  R.  1  Ch.  117;  Lone  Star 
Salt  Co.  V.  Ry.  Co.,  99  Tex.  434; 
Port  Clinton  R.  Co.  v.  The  Cleveland 
&  Toledo  R.  Co.,  13  Ohio  St.  644; 
Leonard  v.  Board  of  Directors,  79 
Ark.  42;  Buck  v.  Smith,  29  Mich.  171; 
Blanchard  v.  Detroit,  Lansing  &  Lake 
Mich.  R.  Co.,  31  Mich.  45;  Marble 
Company  v,  Ripley,  10  Wall.  339 
(where  the  rules  upon  this  subject 
are  laid  down  by  the  Supreme  Court 
of  the  United  States);  Ross  v.  The 
Union  Pacific  R.  Co.,  1  Woolw.  26; 
Fallon  V,  Raihroad  Co.,  1  Dill.  121; 
Berliner  Gramaphone  Co.  v.  Seaman, 
110  Fed.  30;  Mastin  v,  Halley,  61 
Mo.  201;  Beck  v.  Allison,  56  N.  Y. 
368;  Grape  Creek  Coal  Co.  v.  Spell- 
man,  39  .HI.   App.   630;   Ewing  v. 


Litchfield,  91  Va.  575;  Meehan  v. 
Owens,  196  Pa.  69,  where  the  court 
refused  specific  performance  of  a  con- 
tract of  sale  of  a  license  to  sell  liquor 
together  with  the  lease,  good  will, 
and  fixtures  of  a  saloon.  And  where 
the  specific  performance  of  the  con- 
tract would  be  impracticable,  the 
complainant,  of  course,  cannot  gain 
his  end  by  seeking  it  in  the  form  of 
an  injunction  against  the  breach  of 
the  contract.  Pullman  Car  Co.  v. 
Tex.  A  Pac.  R.  Co.,  4  Woods  C.  Ct. 
317;  Sims  v.  Lumber  Co.  96  Miss. 
449;  Blue  Point  Oyster  Co.  v.  Haag- 
enson,  209  Fed.  281;  Texas  Co.  v. 
Central  OU  Co.,  194  Fed.  14. 

*  Kennedy  v.  Haselton,  128  U.  S. 
671;  Fitzpatrick  v.  Featherstone,  3 
Ala.  40;  Woodward  v.  Harris,  2  Barb. 
439;  Enslen  v.  Allen,  160  Ala.  529; 
Smith  V.  Bangham,  156  Cal.  359; 
Starbird  v.  Jacobs,  46  Colo.  507;  Lamb 
V.  Film  Co.,  130  La.  1026;  Lauben- 
gayer  v,  Rohde,  167  Mich.  605; 
Wright  9.  Suydam,  59  Wash.  530. 

*  aark  V,  Truitt,  183  Dl.  239. 

*  See  Jones  v.  Newhall,  115  Mass. 
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court  to  supervise  the  performance  of  the  contract,  and  the 
equities  which  justify  its  specific  enforcement  exist,  the 
agreement  wiU  be  enforced*  And  of  late  the  sup^visory 
power  of  the  courts  has  been  extended  to  cases  which  it 
formerly  might  not  have  been  thou^t  to  cover.  Thus^ 
courts  of  equity  have  assumed  jurisdiction  to  enforce  the 
performance  of  contracts  to  operate  railways,  for  the  en- 
forcement of  agreements  between  raikoad  companies  for 
the  use  of  their  tracks,  and  the  like;  and  this  advancement 
in  remedial  equity  must  be  deemed  not  only  serviceable  in 
the  interests  of  the  business  affairs  of  men,  but  justified  by 
the  inherent  elasticity  of  chancery  powers*^  The  decree  in 
my  given  cause,  therefore,  must  depend  largely  upon  the 
features  of  the  particular  case,  as  well  as  upon  the  general 
rules  now  under  consideration.' 

878.  PurchaBer  not  compellable  to  accept  a  doubtful  tifle. 

It  is  a  settled  and  invariable  rule  that  a  purchaser  shall 

not  be  compelled  by  a  decree  of  a  court  of  equity,  in  a  suit 

for  specific  performance,  to  accept  a  doubtful  title.'   It  has 

2^,  ii  37  and  200,  ante,  and  au-  v.  Nittany  V.  R.  R.  Co.,  171  Pa.  2S4; 

thorities  there  cited,  and  Cutting  v.  Cumberland  V.  R.  R.  Co.  v.  Gettys- 

£>ana,  25  N.  J.  £q.  265;  Moore  v,  burg  &  Harrisbuig  Ry.  Co.,  177  Pa. 

Tuohy,  142  Cal.  347;  Bomcr  Bros.  519;  Bienville  Water  Supply  Co.  v. 

0.  Canady,  79  Miss.  222;  Chadwick  aty  of  MobUe,  112  AU.  260,  742; 

V.  Chadwiok,  121  Ala.  580;  Paris  v.  Schmidta  v.  L.  &  N.  R.  R.  Co.,  101 

Qreig,  12  Hawaii,  274.  Ky.  441;  Southern  R.  Co.  v.  Frank- 

^  Bee  for  cases  in  which  the  court  Ud,  etc.,  R.  Co.,  96  Va.  693. 

has  decreed  specific  performance  of  *See  Lawrence  v.  Saratoga  Lake 

contracts  to  operate  railroads,  etc.,  Rd.,  36  Hun,  407.     Contrast  this 

Joy  v.  St.  Louis^  138  U.  S^  1;  Franklin  with  Ryan  v.  Westminster  Chambers 

Tel.  Co.  V,  QaoisoQ,  146  U.  S.  459;  Association,  [1892]  1  Ch.  427,  reversed 

Union  Pacific  Ry.  Co.  v^  Chicago,  in  [1893]  1  Ch.  116.    See,  also,  Equi- 

Rock  Island  and  Pao.  Ry.  Co.,  163  table  Gas  Light  Co.  v.  Bait  Coal  Tar 

U.  S.  600;  Prospect  Park  &  Coney  Is.  Co.,  63  Md,  285;  Pomeroy  v.  Fuller- 

R.  R.  9.  Coney  Is.  &  Brooklyn  Co.,  ton,  113  Mo.  440;  Fortescue  v.  Lost- 

144  N.  Y.  152;  The  Omaha  Bridge  withiel  &  Fowey  Ry.  Co.,  [1894]  3 

Caemt  10  U.  S.  App.  98;  Butchers'  Ch.  621;  Cornwall  and  Lebanon  R.R. 

Co.  V,  P  &  R.  R.  R.  Co.,  31  U.  S.  App.  Co.'s  Appeal,  125  Pa.  232,  and  La 
252;  Seaboard  R.  R.  Co.  t;.  W.  &  A.  j  Junta  &  Lamar  Canal  Co.  v.  Hess, 
R.  R.  Co.,  97  Ga.  289  (a  case  of  in-  '  31  Colo.  1. 
iunctk>n);  Bald  Eagle  V.  R.  R.  Co.  *        *Dyker  L.  &  I.  Co.  v.  Cook,  150 
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been  said  that  the  title  which  a  purchaser  is  compelled  to 
take  ought,  like  Caesar's  wife,  to  be  free  even  from  suspi- 
cion ;  ^  although  in  some  cases  the  rule  has  not  been  enforced 
with  quite  that  d^ree  of  strictness.  Thus,  in  Beioley  v. 
Cartel  ^  a  purchaser  was  compelled  to  take  a  title  which 
appeared  good  to  the  Court  of  Appeals  although  the  judge 
of  the  court  below  had  been  of  a  different  opinion;  and  in 
Dalzell  V.  Crawford '  it  was  said  that  adverse  opinions  of 
conveyancers  and  counsd  did  not  constitute  a  suflScient 
ground  for  ref usmg  a  decree.  But  the  general  current  of  au- 
thority is  undoubtedly  against  forcing  upon  a  purchaser  any 
title  as  to  which  there  may  be  the  slightest  doubt  or  suspi- 
cion ;  ^  although  it  is  difficult  to  extract  from  the  decisions 
any  rule  which  can  always  be  applied.  To  force  a  title  on  a 
purchaser,  in  Rogers  v.  Waterhouse,  it  was  decided  that  the 
opinion  of  the  court  in  favor  thereof  must  be  so  clear  that  it 
cannot  be  apprehended  that  another  judge  would  form  a  dif- 
ferent opinion.® 


N.  Y.  6;  Simis  v.  McElroy,  160  N.  Y. 
156;  Van  Zandt  v.  Garretson,  21  R.  I. 
418;  Emerson  v.  Schwindt,  108  Wis. 
167;  Newberry  v.  French,  98  Va.  479; 
Murray  v.  Railroad  Co.,  64  S.  G.  520; 
McNutt  V.  NellanB,  82  Kan.  424; 
Kohlrepp  0.  Ram,  79  N.  J.  Eq.  386; 
Doutney  v.  Lambil,  78  N.  J.  Eq.  277; 
Thompson  v.  Power  Go.,  158  N.  G. 
587;  Sherman  v.  Beam,  27  S.  D. 
218. 

1 1  Sug.  V.  &  P.  577  (8th  Am.  ed.). 

»  L.  R.  4  Gh.  App.  230.  See  Gollier 
V.  McBean,  1  Gh.  App.  81. 

» 1  Pars.  Eq.  (Pa.)  37. 

*  Pyrke  v.  Waddingham,  10  Hare, 
1 ;  Hepburn  v.  Dunlop,  1  Wheat.  179; 
Richmond  v.  Gray,  3  Allen,  25; 
Swayne  v.  Lyon,  67  Pa.  436;  Herz- 
berg  V.  Irwin,  92  Pa.  48;  Reighard's 
Estate,  Glouse's  Appeal,  192  Pa.  Ill; 
Grififii^  V.  Gunningham,  19  Gratt.  571; 
Owings  V.  Baldwin,  8  Gill,  337; 
Voorhees  v.  DeMeyer,  3  Sandf.  Gh. 
614;  Sebring  v.  Mersereau,  9  Gow. 


344;  People  v.  Stock  Brokers'  Build- 
ing Go.,  92  N.  Y.  98;  Butler  v. 
0*Hear,  1  Dess.  382;  Thompson  v. 
Dulles,  5  Rich.  Eq.  370;  Laurens  v. 
LuQas»  6  Rich.  Eq,  217;  Hoyt  v.  Tux- 
bury,  70  111.  331;  Page  o.  Greely,  76 
111.  400;  Smith  V.  Turner,  50  Ind.  372; 
Lewis  V.  Hemdon,  3  litt.  358;  Kelly 
V.  Bradford,  3  Bibb,  317;  Fitzpatrick 
V,  Featherstone,  3  Ala.  40;  Towns- 
hend  v.  Goodfellow,  40  Minn.  312; 
Abbott  0.  James,  111  N.  Y.  673; 
Oakey  v,  Gook,  41  N.  J.  Eq.  350; 
Godfrey  v.  Rosenthal,  17  S.  D.  452. 
'Rogers  v,  Waterhouse,  4  Drew. 
329;  Hedderly  v.  Johnson,  42  Minn. 
443;  McPherson  v.  Shade,  149  N.  Y. 
16;  Hunting  v.  Damon,  160  Mass.  441. 
In  Levy  v.  Iroquois  Building  Go.,  80 
Md.  3(X),  it  was  said  that  the  doubt 
which  will  excuse  a  purehaser  from 
completing  a  contract  of  sale  must 
be  a  reasonable  one.  See,  also,  Mary- 
land Gonst.  Go.  V,  Kuper,  90  Md. 
529. 
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379.  Pyrke  v.  Waddingham. 

Pyrke  v.  Waddingham  *  may  probably  be  considered  the 
leading  case  upon  this  subject  in  England.  The  proposition 
was  there  laid  down  that  a  doubtful  title  which  a  purchaser 
will  not  be  compelled  to  accept  is  not  only  a  title  upon  which 
the  court  entertains  doubt,  but  includes  also  a  title  which, 
although  the  court  has  a  favorable  opinion  of  it,  yet  may 
reasonably  and  fairly  be  questioned,  in  the  opinion  of  other 
competent  persons;  for  the  court  has  no  means  of  bind- 
ing the  question  as  against  adverse  claimants,  or  of  in- 
demnifying the  purchaser,  if  its  own  opinion  in  favor  of  the 
title  should  turn  out  not  to  be  well  founded.  If  the  doubts 
as  to  a  title  arise  upon  a  question  connected  with  the  general 
law,  the  court  is  to  judge  whether  the  general  law  upon  the 
point  is  or  is  not  settled;  and  if  it  be  not,  or  if  the  doubts  as 
to  the  title  may  be  affected  by  extrinsic  circumstances,  which 
neither  the  purchaser  nor  the  court  can  satisfactorily  inves- 
tigate, specific  performance  will  be  refused.  These  prop- 
ositions were  adopted  as  correct  statements  of  the  law  upon 
this  subject  in  the  subsequent  case  of  MuUings  v.  Trinder, 
decided  m  1870.2 


380.  Otherrules  as  to  title. 

The  mere  possibility  of  an  adverse  claim  is  not  sufficient 
to  render  a  title  doubtful,*  nor  a  mere  pecuniary  charge,  if 
the  purchaser  can  be  protected  against  it.^  And  if  the  decree 


1 10  Hare,  1. 

*L.  R.  10  £q.  449.  Singular  to 
say,  in  this  case,  Lord  Romilly,  M. 
R.,  while  approving  of  the  rules  laid 
down  by  (then)  Vice-Chancellor 
Turner  in  Pyrke  v.  Waddingham, 
refused  to  follow  that  decision  under 
exactly  similar  circumstances.  See 
In  re  Thackwray  and  Young's  Con- 
tract, 40  Ch.  D.  38.  A  collection  of 
examples  of  titles  which  have  been 
held  good  and  those  which  have  been 
held  bad  or  doubtful  will  be  found  in 
Watson's  Compendium  of  Equity, 
1040,  1041.    See  note  to  Cornell  v. 


Andrews,  35  N.  J.  ESq.  7;  Dingley  9. 
Bon,  130  N.  Y.  607;  Walker  v.  Gill- 
man,  127  Mich.  269. 

•Hillary  ».  Waller,  12  Ves.  252. 
See,  also,  Vreeland  o,  Blauvelt,  23 
N.  J.  Eq.  483;  Lyman  v.  Gedney, 
114  111.  388.  But  see  Chauncey  v. 
Leominister,  172  Mass.  340;  Hammer 
V,  Westphal,  120  Md.  15;  Attebery 
V.  Blair,  244  111.  363;  Bardee  v.  Her- 
man, 144  N.  Y.  App.  Div.  772. 

^Tieman  v.  Roland,  15  Pa.  441; 
Thompson  v.  Carpenter,  4  Pa.  132; 
Megibben  v.  Perin,  49  Fed.  183; 
Hudson  V.  Max  Meadows  L.  &  I.  Co., 
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can  provide  for  the  vesting  of  a  good  title  in  the  purchaser 
he  will  be  compelled  to  accept  it.' 

It  may  be  added  here  that  it  has  been  decided  that  a  court 
of  equity  will  decree  specific  performance  if  the  vendor  is  able 
to  make  a  good  title  at  any  time  before  final  decree.^  But 
this  doctrine  will  not  be  carried  to  the  extent  of  holding  that 
a  vendor  is  entitled  to  specific  performance  if  he  had  no  title 
at  the  date  of  the  contract^  although  he  may  have  subse- 
quently acquired  one;  for  one  who  speculates  upon  that  which  * 
is  not  within  his  control  is  not  a  bona  fide  contractor,  and 
there  is  no  mutuality  between  the  parties.^ 

When  a  vendor  has  a  defective  title  the  vendee  may,  if  he 
chooses  to  rely  upon  the  covenants  for  title,  compel  the 
specific  performance  of  the  contract.^ 

But  where  the  vendor  has  no  title,  the  vendee  cannot  com- 
pel a  conveyance,  for  that  would  be  to  decree  the  perform- 
ance of  an  unlawful  act.^ 

381.  Parol  variations  of  written  contracts;  Townshend  v. 
Stangroom. 

It  was  (and  is)  a  well-established  rule  in  England  that 
specific  performance  of  a  written  contract  with  a  parol  varia- 


97  Va.  341;  Armstrong  v.  Coal  Co.; 
67  W.  Va.  589. 

I  Doebler's  Appeal,  64  Pa.  9. 

•Hepburn  v.  Dunlop,  1  Wheat. 
179;  Baldwin  v.  Salter,  8  Paige  Ch. 
473;  Graham  v.  Hack  with,  1  Marsh. 
423;  Tyrae  v.  WiUiams,  3  Bibb,  365; 
Seymour  v,  Deiancey,  3  Cow.  445. 
Moss  V.  Hanson,  17  Pa.  379;  Tiernan 
V.  Roland,  15  Pa.  429;  Richmond  v. 
Gray,  3  Allen,  25;  Luckett  v.  Wil- 
liamson, 37  Mo.  388;  Fraker  v.  Bra- 
zeiton,  12  Lea  (Tenn.),  278;  Murrell 
V.  Goodyear,  1  DeG.,  F.  &  J.  432; 
Gibson  v.  Brown,  214  HI.  330;  Dunn 
V.  Stowers,  104  Va.  290;  Kentucky 
Warehouse  Co.  v.  Blanton,  149  Fed. 
Rep.  31;  Sloan  v.  Rose,  101  Va.  151; 
Armstrong  v.  Coal  Co.,  67  W.  Va. 


589;  Heller  v.  McGuin,  261  lU.  588; 
Brown  v.  Pinninger,  81  N.  Y.  Eq. 
229;  Hammer  v.  Westphal,  120  Md. 
15. 

•Forrer  v.  Nash,  35  Beav.  167; 
Bellamy  v,  Debenham,  [1891]  1  Ch. 
412;  In  re  Bryant  &  Barningham's 
Contract,  44  Ch.  D.  218;  Wilson  v, 
Williams,  3  Jur.  (n.  s.)  810;  Tiernan 
V,  Roland,  15  Pa.  429;  Moss  v,  Han- 
son, 17  Pa.  379;  Fry  on  Spec.  Perf., 
{  875.  But  see  Mordock  v,  Buller, 
10  Ves.  315. 

*  Harding  v.  Parshall,  56  111.  227. 

•Chartier  v.  Marshall,  51  N.  H. 
400.  See  Adams's  Eq.  80, 81 ;  Morgan 
V,  Bell,  3  Wash.  St.  554,  and  Moses  e^. 
McClain,  82  Ala.  370;  Ormsby  o. 
Graham,  123  la.  202. 
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tion  will  not  be  enforced.  What  is  meant  by  this  rule  is  this: 
The  ordinary  principle  of  evidence  in  regard  to  contracts 
which  have  been  reduced  to  writing,  is  that  the  intention 
of  the  parties  is  to  be  gathered  solely  from  the  written  agree- 
ment, and  that  no  evidence  can  be  admitted  to  show  any 
verbal  qualification  of  the  writing.  Cases  of  fraud  or  mis- 
take formed,  as  we  have  seen,  «ceptions  to  this  rule.^  It 
has  been  also  observed,  in  the  preceding  pages,  that  equity 
would  not  lend  its  aid  to  the  enforcement  of  a  contract. into 
which  a  party  had  been  induced  to  enter  by  misrepresentar 
tion  or  mistake.  Hence,  if  from  these  causes  a  material 
stipulation  had  been  omitted  from  an  agreement,  or  the 
agreement  did  not  express  the  real  intention  of  the  par- 
ties, parol  evidence  to  establish  that  such  was  the  case  was 
admissible  on  behalf  of  the  defendant,  and  constituted  a 
good  defence  to  the  complainant's  bill.  But  then  the  ques- 
tion occurred — ought  equity  to  go  one  step  further?  Suppose 
a  written  contract  had  been  drawn  and  executed,  which  by 
reason  of  some  mistake  or  deceit  did  not  properly  express  the 
intention  of  the  parties;  could  the  complainant  show,  by 
parol  evid^iee,  what  the  contract  actually  was,  and  then 
have  a  decree  for  the  specific  performance  of  the  written 
agreement  as  modified  by  the  parol  evidence?  In  England 
this  question  was  answered  in  the  negative.  The  distinction 
is  there  well  established  between  a  party  seeking,  and  one 
resisting  specific  performance — parol  evidence  to  vary  a 
written  instrument  being  admissible  in  the  latter  case,  and 
not  in  the  former.* 

The  difference  between  a  plaintiff  seeking  and  a  defend- 
ant resisting  specific  performance  is  well  illustrated  by  the 
case  of  Townshend  v.  Stangroom,^  in  which  both  parties  to 
a  contract  to  lease  filed  bills,  one  to  have  the  contract  en- 
forced as  it  was  written,  the  other  to  have  it  carried  out  as 
modified  by  parol.    Lord  Eldon  dismissed  both  bills:  the 

^AnU,  §258.  v.  Fisher,  34  Ch.  D.  367,  and  Woollam 

*  This  distinction  is  independent  of  v,  Hearn,  2  Lead.  Gas.  £q.  484,  and 

the  Statute  of  Frauds.  notee. 
'  6  Vesey  Jr.  328.    See,  also,  OU^ 
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first,  because  parol  evidence  was  admissible  on  behalf  of  the 
defendant;  the  second,  because  evidence  of  the  same  kind 
was  not  admissible  on  behalf  of  the  complainant;  and  this 
distinction  has  been  always  recognized.^ 


882.  Authorities  in  the  United  States. 

In  this  coimtry,  however,  although  there  has  been  some 
conflict  of  authority,  the  better  opinion,  perhaps,  is  that 
the  English  rule  ought  not  to  be  strictly  followed ;  but  that 
in  proper  cases  of  fraud  or  mistake,  a  party  ought  to  have 
the  assistance  of  a  chancellor  in  enforcing  a  written  con- 
tract with  a  parol  variation.  This  was  laid  down  by  Chan- 
cellor Kent,  in  the  case  of  Gillespie  v.  Moon,^  and  has  been 
recognized  in  several  states.'  In  others  the  case  has  not 
been  followed  and  the  English  rule  is  adhered  to.^ 

It  must  next  be  noticed  that  an  important  point  which  is 
often  to  be  taken  into  consideration,  in  determining  whether 
a  contract  shall  or  shall  not  be  enforced,  is  the  effect  of  the 
Statute  of  Frauds.  In  cases  which  fall  within  that  statute, 
it  is  obvious  that  to  carry  the  rule  in  Gillespie  v.  Moon  to  the 
extent  of  holding  that  an  agreement  (for  example)  to  convey 
fifty  acres  may,  for  the  sake  of  justice  and  equity,  be  con- 
strued to  mean  a  contract  to  convey  one  hundred,  would  be 
to  repeal  the  Statute  of  Frauds,  and  to  give  effect  to  a  simple 


1  Damley  v,  Lond.,  Chat.  &  Dov. 
R.  Co.,  L.  R.  2  H.  L.  43;  Fry  on  Spec. 
Perf.,  §§515  ei  aeq. 

«  2  Johns.  Ch.  585. 

'  See  Keisselbrack  v.  Livingston,  4 
Johns.  Ch.  144;  Wall  v.  Arrington,  13 
Oa.  88;  Mosby  v.  Wall,  23  Miss.  81; 
Philpott  0.  Elliott,  4  Md.  Ch.  273; 
Creigh  v.  Boggs,  19  W.  Va.  240; 
Moale  V.  Buchanan,  11  Gill  &  J.  314; 
Tilton  V,  Tilton,  9  N.  H.  385;  Bellows 
V.  Stone,  14  N.  H.  175;  Bradford  v. 
Union  Bank,  13  How.  57;  Ballou  v. 
Sherwood,  32  Neb.  666;  Gloucester, 
etc.,  Co.  t'.  Cement  Co.,  154  Mass.  92. 

« Elder  9.  Elder,  10  Me.  80;  Os- 
bom  V.  Phelps,  19  Conn«  63;  West- 


brook  V.  Harbeson,  2  McCord  Ch. 
112;  Brooks  v.  Wheelock,  11  Pick. 
439;  Miller  v,  Chetwood,  2  N.  J.  Eq. 
199;  Dennis  v.  Dennis,  4  Rich.  Eq. 
307;  Best  o.  Stow,  2  Sandf.  Ch.  296; 
Climer  v,  Hov^,  15  Mich.  18;  and 
see  American  note  to  WooUam  v. 
Heam,  2  Lead.  Cas.  Eq.  484,  485 
(4th  Am.  ed.);  1  Sug.  V.  &  P.  243 
(8th  Am.  ed.),  and  notes;  Davis  v. 
Ely,  104  N.  C.  16;  Maoomber  v. 
Peckham,  16  R.  I.  485;  Safe  Deposit 
&  Trust  Co.  V.  Diamond  Coal  &  Coke 
Co.,  234  Pa.  100;  Bogard  v.  Barhan, 
52  Ore.  121;  Alabama  Mineral  Land 
Ck>.  V,  Jackson,  121  Ala.  172;  Allen 
V.  Kitchen,  16  Ida.  133. 
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verbal  agreement  to  sell  land.  Where,  however,  the  con- 
tention of  the  complainant  is  that  something  which  is 
actually  embraced  in  the  writing  was  not  intended  to  be 
included  therein,  to  suffer  him  to  show  this  is  not  to  enforce 
a  parol  contract  in  relation  to  land,  it  is  simply  to  prove  that 
a  written  contract  did  nol^  embrace  all  that  on  its  face  it 
appeared  to  include.^  Such  was  the  actual  state  of  the  case 
in  Gillespie  v.  Moon.* 

383.  Statute  of  Frauds ;  exceptions. 

It  is  well  known  that  by  the  Statute  of  Frauds  (the  pro- 
visions of  which  have  been  adopted  by  legislative  enactments 
in  most  of  the  United  States)  all  imcertain  interests  in  land 
created  by  parol  merely  had  the  force  and  effect,  both  at  law 
and  in  equity,  of  estates  at  will  only,  saving  always  leases  not 
exceeding  three  years  from  the  making  thereof.  While,  how- 
ever, the  provisions  of  this  statute  were  rigorously  enforced 
at  law,  it  was  considered  in  equity  that  a  case  might  be  taken 
out  of  the  statute  by  peculiar  circumstances  which  might 
render  its  application  inequitable  and  unjust.  The  statute 
being  designed  to  prevent  frauds,  equity  would  not  allow  it 
to  be  used  or  set  up  for  the  purpose  of  effecting  a  fraud.' 
Hence  there  arose  certain  well-established  exceptions  to  the 
statute,  in  which  equity  would  lend  its  aid  to  protect  a  party 
in  the  enjojnnent  of  real  estate,  or  actively  to  assert  his 
rights  thereto  under  a  parol  contract.*  These  cases  may  be 
reduced  to  three  classes:  first,  where  there  has  been  a  part 
performance  of  the  contract;  secondly,  where  the  reduction 
of  the  contract  to  writing  has  been  prevented  by  fraud ;  and 
thirdly,  where  the  contract  is  admitted  by  the  defendant's 
answer,  and  the  statute  is  not  set  up  as  a  defence.^ 

*  See  American  notes  to  WooUam  ain  v.  Rossiter,  11  Q.  B.  Div.  130, 
V.  Hearn,  ut  sup.  and  Maddison  v.  Aldcrson,  8  App. 

*  See  Glass  v.  Hulbert,  102  Mass.  Cas.  474.    See  Svanburg  v.  Fosseeo, 
24,  where  the  authorities  are  exam-  75  Minn.  350. 

ined  and  the  case  of  Gillespie  v.  Moon  ^  As  to  the  evidence  required  in 

explained.    See,  also,  Olson  v.  Erick-  such  cases,  see  Lord's  Appeal,  105 

son,  42  Minn.  440,  and  article  in  24  Pa.  451;  Moyer's  Appeal,  105  Pa.  432. 

Am.  Law  Reg.  81.  .  ^  See  Smith's  Manual  of  Equity, 

>  See  this  phase  explained  in  Brit-  280. 
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384.  Part  performance. 

The  doctrine  of  part  performance  is  based  upon  the  prin- 
ciple that  where  a  contract  is  so  far  performed  that  the  parties 
could  not  be  restored  to  their  original  position  if  the  contract 
was  rescinded,  it  would  be  highly  unjust  to  allow  any  tech- 
nical objection  to  the  fulfilment  of  the  contract  to  be  in- 
terposed.^ Hence;  if  a  verbal  contract  is  made  for  the  sale  of 
real  estate,  and  is  acted  upon  to  the  extent  above  indicated, 
neither  party  can  then  refuse  to  perform  it  on  the  ground 
that  the  provisions  of  the  Statute  of  Frauds  have  not  been 
complied  with.  If,  for  example,  upon  the  faith  of  a  parol 
agreement,  the  purchaser  has  gone  into  possession,  has  paid 
the  purchase-money,  and  has  made  valuable  improvements, 
the  vendor  will  not  be  suffered  to  set  up  the  Statute  of  Frauds 
as  a  ground  for  refusing  to  execute  a  conveyance.  The  case, 
as  it  is  said,  is  taken  out  of  the  statute.^ 

386.  What  constitutes  part  performance. 

The  general  doctrine  of  part  performance  is  well  estab- 
lished; and  is  recognized  in  most  of  the  states  of  the  Union.' 


1  Jorgensea  v,  JorgeDflen,  81  Minn. 
428. 

<  Adams's  Eq.  86.  See  Maddison 
9.  Alderson,  8  App.  Gas.  474  (where 
the  doctrine  is  carefully  explained  by 
Lord  Sdbome);  and  Whitney  o.  Hay, 
181  U.  S.  90-01.  Also,  Britain  v. 
Rossiter,  11  Q.  B.  Div.  190;  Howard 
V,  Mfg.  Ck).,  38  Gh.  D.  166;  Miller  v. 
Sharp,  [1899]  1  Gh.  625;  Wainwright 
V.  Taloott,  60  Gonn.  43;  Miller  v. 
Lorents,  39  W.  Va.  160;  Young  v. 
Grawford,  82  Ark.  33. 

s  In  Wright  V.  Pucket,  22  Gratt. 
374,  it  is  said  that  from  the  numerous 
decisions  upon  the  subject  the  fol- 
lowing principles  may  be  extracted: 

Ist  The  parol  agreement  relied  on 
must  be  certain  and  definite,  and  defi- 
nite in  its  terms; 

2d.  The  acts  proved  in  part  per- 
formance must  refer  to,  result  from, 


or  be  made  in  pursuance  of  the  agree- 
ment proved;  and 

3d.  The  agreement  must  have 
been  so  far  executed  that  a  refusal  of 
full  execution  would  operate  as  a 
fraud  upon  the  party,  and  place  him 
in  a  situation  which  does  not  lie  in 
compensation. 

These  propositions  seem  to  be 
fairly  deducible  from  the  authorities. 
See,  upon  this  subject,  Purcell  v. 
Miner,  4  Wall.  513;  Ha£Fner  v.  Dob- 
rinski,  215  U.  S.  451;  Boyd  o.  Brown, 
47  W.  Va.  238;  Alexander  v.  Alex- 
ander, 150  Mo.  579;  Newton  v, 
Swasey,  8  N.  H.  9;  Annan  v,  Mer- 
ritt,  13  Gonn.  478;  Parkhurst  v. 
Van  Gortland,  14  Johns.  15;  Miller 
9.  Ball,  64  N.  Y.  286;  Kennedy  v, 
Anderson,  49  Wash.  14;  Dougan  v. 
Blocher,  24  Pa.  28;  McGue  v.  John- 
ston,  25   Pa.   306;    McGibbeny  o. 
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The  difficulty  in  most  cases  has  been  to  say  what  will  take 
a  case  out  of  the  statute;  in  other  words,  what  must  be  the 
predicament  of  the  parties  which  would  justify  a  court  in 
sa3ring  that  it  would  be  inequitable  to  suffer  the  bar  of  the 
statute  to  be  set  up.^ 

It  is  settled  that  going  into  possession  under  the  contract 
and  making  improvements  will  be  sufficient.^  And  in  some 
cases  entry  into  possession  alone  has  been  held  to  be  enough.' 


Burmaster,  53  Pa.  332;  Reno  v. 
MosB,  120  Pa.  61;  Hancock  v.  Melloy, 
187  Pa.  379;  Pleaaanton  v.  Raughley, 
3  Del.  Ch.  124;  Cannon  v.  Collins,  Pa. 
132;  Campbdl  v.  Freeman,  20  W.  Va. 
398;  Gough  v.  Crane,  3  Md.  Ch.  119; 
Hardesty  v.  Richardson,  44  Md.  617; 
Wilde  0.  Fox,  1  Rand.  165;  Printup 
V,  Mitchell,  17  Ga.  558;  Parke  t^.  Lee- 
wright,  20  Mo.  35;  Sweeny  v.  O'Hara, 
43  la.  36;  Otienhouse  v.  Burleson, 
11  Tex.  87;  Argudlo  v.  Edinger, 
10  Cal.  150;  Burnell  v.  Bradbury, 
67  Kan.  762;  Hinkle  v,  Hinkle,  55 
Ark.  583;  Morris  v.  Gains,  82  Tex. 
265;  Verzier  ».  Convard,  75  Conn. 
1;  Teske  v.  Dettbemer,  70  Neb. 
544.  In  other  states,  however,  the 
rule  is  different.  See  Steams  o. 
Hubbard,  8  Greenl.  320;  Patterson  v. 
Yeaton,  47  Me.  308;  Parker  v;  Parker, 
1  Gray,  409;  Patton  o.  M'Clurc,  1 
Mart.  &  Yerg.  333;  Goodloe  v, 
Goodloe,  116  Tenn.  252;  Ridley  9. 
McNairy,  2  Humph.  174;  Robeson 
V.  Hombaker,  3  N.  J.  Eq.  60;  Win- 
gate  V,  Dail,  2  Har.  &  J.  76;  Ellis 
V.  Ellis,  1  Dev.  Eq.  341;  Albea  v. 
Griffin,  2  Dev.  &  Bat.  Eq.  9;  Allen 
V.  Chambers,  4  Ired.  Eq.  125;  Best 
V,  Gndapp,  69  Neb.  811;  1  Sug.  V. 
&  P.  225,  note  (8th  Am.  ed.). 

1  See  Milliken  t^.  Dravo,  67  Pa.  230; 
also  Cramer  v.  Mooney,  59  N.  J.  Eq. 
164. 

*  Freeman  v.  Freeman,  43  N.  Y. 
34;  Casler  v.  Thompson,  4  N.  J.  Eq. 
59;  Smith  v.  Smith,  1  Rich.  Eq.  130; 


Deniston  v.  Hoaf^d,  67  111.  265; 
West  V,  Bundy,  78  Mo.  407;  Drum 
V.  Stevens,  94  Ind.  181;  Schuey  9. 
Schaeffer,  130  Pa.  18;  Moore  v.  Allen, 
26  Colo.  197;  Sprague  v.  Jessup,  48 
Oreg.  211;  Nunn  v.  Fabian,  L.  R.  1 
Ch.  35;  Williams  v.  Evans,  L.  R.  19 
Eq.  677;  Barton  v,  Dunlap,  S  Idaho, 
82;  Sutherland  o.  TaintOr,  17  OkltL 
427;  West  v.  Ry.  Co.,  49  Greg.  448; 
Karren  v,  Rainey,  30  Utah,  7;  White 
V.  White,  231  111.  298;  Logue  v.  Lan- 
gan,  151  Fed.  455;  Davis  v,  Judson, 
159  Cal.  121;  Adoock  v.  Udber,  51 
Colo.  373;  Williams  ti.  Carty,  205 
Mass.  396;  Wright  v.  Brooks,  47 
Mont.  99;  Smith  v.  Peterson,  71  West 
Va.  364.  The  improvements  must 
be  of  a  permanent  diameter.  Peek- 
ham  V.  Barker,  8  R.  I.  17;  Wack 
V.  Sorber,  2  Whart.  387;  Baker  f. 
Allison,  186  111.  613;  Anderson  v. 
Schneider,  22  Wash.  363;  Price  «. 
Lloyd,  31  Utah,  87. 

*  Green  v.  Richards,  23  N.  J.  Eq. 
32;  8.  c.  on  appeal,  23  N.  J.  Eq.  539; 
Smith  V.  Underdunck,  1  Sandf.  Ch. 
579;  Dunckel  v.  Dunckd,  141  N.  Y. 
427;  Pugh  o.  Good,  3  W.  A  S.  56; 
Moale  V.  Buchanan,  11  Gill  &  J.  314; 
Hart  V,  Hart,  3  Dess.  592;  Anderson 
V.  Chick,  1  Bailey  Ch.  118;  Brock  «. 
Cook,  3  Porter,  464;  Waggoner  v. 
Speck,  3  Ham.  292;  Palmer  p.  Rich- 
ardson, 3  Strobh.  Eq.  16;  Hunting 
ton,  etc.,  Development  Co.  v.  Thorn- 
berg,  46  W.  Va.  99.  But  see  Moore 
V.  Small,  19  Pa.  461.   S«ch 
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But  possession  must  be  taken  under  and  by  virtue  of  the 
contract;  otherwise  it  cannot  avail;  and,  indeed^  as  a  general 
rule  anything  that  is  reUed  upon  to  take  the  case  out  of  the 
statute  must  be  done  in  pursuance  of  the  contract,  and  must 
not  be  referable  to  another  title.  ^  If  the  vendee  is  already 
in  possession  of  the  property,  the  continuance  of  this  pos- 
session will  not  be  considered  a  part  performance  to  take 
the  case  out  of  the  statute;  ^  unless  it  appears  that  this  con- 
tinuance is  under  and  by  virtue  of  the  contract.' 
But  mere  payment  of  the  purchase-money  is  not  enough/ 


must  be  notorious,  exclusive,  oontin- 
uous  and  in  pursuance  of  the  contract. 
Baldwin  v.  Baldwin,  73  Kan.  39. 

1  MiUs  9.  Haywood,  6  Ch.  Div.  196; 
Wright  V.  Pucket,  22  Gratt.  374; 
Robertson  v.  Robertson,  9  Watts,  32, 
42;  Phillips  v.  Thompson,  1  Johns. 
Ch.  131,  149;  Smith  v.  Smith,  1  Rich. 
Eq.  130;  Sanborn  v.  Sanborn,  7  Gray, 
142,  146;  Ham  v.  Goodrich,  33  N.  H. 
38;  Haisten  v.  Savannah,  etc.,  R.  R., 
51  Ga.  199;  Lester  v,  Kinne,  37  Conn. 
9,  14;  Dimond  v.  MacFarlane,  11 
Hawaii,  181;  1  Sug.  V.  &  P.  226,  note 
(8th  Am.  ed.).  See  Kaufman  v. 
Cook,  114  111.  11;  Nibert  v.  Baghurst, 
47  N.  J.  Eq.  201;  Hartshorn  v.  Smart, 
67  Kan.  543;  Garrick  v,  Garrick,  43 
Ind.  App.  585;  Collins  v.  Lackey,  31 
Okla.  776;  Blakely  v.  Sumner,  62 
Wash.  206. 

*  Hatcher  v.  Hatcher,  1  McMuUan, 
Ch.  311;  Johnston  v,  Glancy,  4  Black. 
94;  Christy  v.  Bamhart,  14  Pa.  260; 
Mahana  v.  Blunt,  20  la.  142;  Wil- 
mer  v.  Farris,  40  la.  310.  See,  how- 
ever, Blanchard  v,  McDougal,  6  Wis. 
167;  Spalding  v»  Conzelman,  30  Mo. 
177;  Jenning  v.  Miller,  48  Ch^.  201; 
Morrison  v,  Herrick,  130  111.  631; 
Green  v.  Groves,  109  Ind.  519. 
Where  specific  performance  cannot 
be  decreed  the  bill  may  be  retained 
for  the  purpose  of  affording  the  in- 
tended purchaser  compensation  for 


improvements.  Parkhurst  v.  Van 
Cortlandt,  1  Johns.  Ch.  273;  Phillips 
V.  Thompson,  1  Johns.  Ch.  131. 

*  Hodson  V.  Heuland,  [1896]  2  Ch. 
428. 

*  Clinan  v.  Cooke,  1  Sch.  &  L.  40; 
Hughes  V.  Morris,  2  DeG.,  M.  &  G. 
356;  PurceU  v.  Miner,  4  Wall.  513; 
Kidder  v,  Banr,  35  N.  H.  235;  Glass 
V.  Hulbert,  102  Mass.  21;  Jones  v, 
Newhall,  115  Mass.  244;  Eaton  v. 
Whitaker,  18  Conn.  222;  McKee  v. 
Phillips,  9  Watts,  85;  Parker  v.  Wells, 
6  Whart.  153;  Allen's  Estate,  1  W.  & 
S.  383;  Weise's  Appeal,  72  Pa.  351- 
355;  Forrester  v,  Flores,  64  Cal.  24; 
Shipman  v.  Shipman,  65  N.  J.  Eq. 
556;  UnderhUl  v.  Allen,  18  Ark.  466; 
Lefferson  v,  Dallas,  20  Ohio  St.  74; 
Koenig  v,  Dohm,  209  111.  468;  Mather 
V,  Scoles,  35  Ind.  5;  Neal  v,  Gregory, 
19  Fla.  356;  Peckham  v.  Balch,  49 
Mich.  179;  Townsend  v.  Fenton,  30 
Minn.  528;  1  Sug.  V.  &  P.  229  (8th 
Am.  ed.);  Green  v.  Groves,  109  Ind. 
519;  Biem  v.  Ray,  49  W.  Va.  128. 
But  in  Iowa,  payment  of  the  pur- 
chase-money is  sufficient  to  take  the 
case  out  of  the  statute.  Fairbrother 
».  Shaw,  4  la.  570;  Olive  ».  Dough- 
erty, 3  Greene  (Iowa),  371;  Johnston 
V.  Glancy,  4  Blackf.  94.  And  in  Dela- 
ware the  rule  is  the  same.  Houston 
V.  Townsend,  1  Del.  Ch.  416;  Town- 
sead  V.  Houston,  1  Harr.  532.   Pay- 
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unless,  indeed,  owing  to  peculiar  circumstances  the  purchaser 
cannot  be  restored  to  his  original  position  by  repayment.^ 

When  a  parol  contract  is  entered  into  in  consideration  of 
marriage,  the  solenmization  of  the  marriage  is  not  such  a  part 
performance  as  will  take  the  case  out  of  the  statute.^  Mak- 
ing a  will  in  pursuance  of  a  parol  agreement,  was  held  to  be 
sufficient  part  performance  in  a  comparatively  recent  case.' 
So  also  rendering  services  of  a  personal  or  peculiar  natmie/ 

A  party  seeking  specific  performance  cannot  rely  upon  a 
part  performance  by  the  defendant  to  take  the  case  out  of  the 
statute.® 

The  doctrine  of  part  performance  will  operate  to  prev^it 
a  vendee  who  has  gone  into  possession  from  insisting  upon 
objections  to  the  vendor's  title.  A  waiver  of  objections  may 
thus  be  presumed  from  conduct.*  The  relief,  however,  if 
obtained  at  all,  must  be  sought  for  in  equity.  It  will  not  be 
given  in  a  court  of  law.^  In  some  of  the  states,  however,  there 
are  decisions  tending  to  show  that  there  may  be  a  parol 


ment  of  the  purchajse-money  in  full 
and  making  valuable  improvements 
on  land  bought  is  sufficient.  Pem- 
broke V,  Logan,  71  Ark.  364;  Garrick 
V,  Garrick,  43  Ind.  App.  585;  Coi^ 
dano  V,  Ferratti,  15  Cfd.  App.  670; 
HincB  0.  Copeland,  23  Gal.  App.  36. 

^  Malins  v.  Brown,  4  Gomst.  403; 
Everts  v,  Agnes,  4  Wis.  343;  Johnson 
V.  Hubbell,  10  N.  J.  Eq.  332;  Gerber 
V.  Upton,  123  Mich.  605. 

*  Caton  V.  Gaton,  L.  R.  1  Gh.  137; 
L.  R.  2  H.  L.  127;  Flory  v.  Houck, 
186  Pa.  263,  269,  270;  Russell  v. 
Russell,  60  N.  J.  Eq.  282;  Hunt  9. 
Hunt,  171  N.  Y.  396.  Contra,  Allen 
V.  Moore,  30  Golo.  307.  See  Ungley 
V.  Ungley,  4  Gh.  D.  73;  aff'd  in  6 
Gh.  D.  887,  where  there  was  also  a 
transfer  of  possession  and  specific  per- 
formance was  decreed.  Day  v.  Roby, 
(N.  H.),  89  Atl.  305. 

'Tumipseed  v.  Sirriney  57  S.  G. 
559. 

^Svanburg  v.  Fosseen,  75  Minn. 


350;  Bryson  v,  McShane,  48  W.  Va. 
126;  Lothrop  v.  Marble,  12  S.  D.  511; 
McGuUom  V.  Mackrell,  13  S.  D.  262; 
Bums  V.  Smith,  21  Mont.  251;  Pike 
V.  Pike,  121  Mich.  170;  Martin  9. 
Martin,  108  Wis.  284;  Lynn  v.  Hock- 
aday,  162  Mo.  Ill;  White  v.  Pode, 
74  N.  H.  71.  But  not  if  the  services 
are  such  as  are  ordinarily  compen- 
sated for  upon  a  qyantum  mervit. 
Gooper  v.  Golsen,  66  N.  J.  Eq.  328; 
Dalby  v.  Maxfield,  244  111.  214;  Glad- 
viUe  V.  McDole,  247  111.  34;  Robot- 
son  V.  Gorooran,  125  Minn.  118; 
McQuitty  V.  Wilhite,  247  Mo.  163; 
Johnson  v,  Riseberg,  90  Neb.  217; 
Kdley  v,  Devin,  65  Or.  211. 

'  Gaton  V,  Gaton,  supra.  See,  aLso^ 
Luckett  V,  Williamson,  37  Mo.  388; 
McKinley  ».  Hessen,  135  N.  Y.  App. 
Div.832. 

*  Palmer  v.  Richardson,  3  StrobL 
Eq.  16. 

^  Goas  V,  Ld.  Nugent,  5  B,  &  Ad. 
58. 
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waiver  of  one  or  more  of  the  terms  of  a  contract  which  the 
statute  requires  to  be  writing.* 

386.  When  the  reduction  of  the  contract  to  writing  is 
prevented  by  fraud. 

The  second  class  of  cases  in  which  the  Statute  of  Frauds 
cannot  be  insisted  upon  for  the  purpose  of  defeating  a  parol 
contract  as  to  realty  embraces  those  in  which  the  reduction 
of  the  contract  to  writing  has  been  prevented  by  fraud. 

Thus,  if  an  intended  husband,  having  promised  to  reduce 
a  marriage  settlement  to  writing,  fraudulently  prevents  it 
from  being  done,  and  the  marriage  takes  place  in  conse- 
quence of  false  assurances  and  contrivances,  the  circumstance 
that  the  agreement  rests  in  parol  cannot  be  taken  advantage 
of  in  resisting  an  application  for  specific  performance.^ 

This  class  of  cases,  however,  falls  under  the  head  of  actual 
fraud,  and  is  governed  by  the  rules  which  apply  to  that 
branch  of  equitable  jurisdiction.  They  are  noticed  in  this 
connection  simply  in  order  to  illustrate  the  rule  in  equity 
which  forbids  the  Statute  of  Frauds  to  be  used  as  an  instru- 
ment to  defeat  the  right  to  specific  performance. 

In  cases,  also,  of  Accident  and  Mistake,  the  statute  will 
not  prevent  the  introduction  of  parol  evidence.' 

387.  When  the  parol  contract  is  admitted  in  the  answer. 

In  the  third  place,  a  case  will  be  taken  out  of  the  statute 
when  the  parol  contract  is  admitted  by  the  defendant  in  his 
answer,  and  the  statute  is  not  therein  insisted  upon  as  a  de- 
fence. In  such  a  case  there  can  be  no  possiblity  of  fraud  or 
mistake;  because  nothing  could  be  stronger  evidence  of  the 
truth  and  accuracy  of  the  plaintiff's  version  of  the  agree- 
ment than  the  written  admission  by  the  defendant  under 
oath.    And  the  statute  having  been  made  for  the  protection 

1  StearDs  v.  Hall,  9  Cush.  31;  Cum-  Wms.  618;  Story's  Eq.  Jurisp.,  §  758; 

mings  u.  Arnold,  3  Met.  486;  Buel  v,  Wharton's  Evidence,  §  911. 

Miller,  4  N.  H.  196;  1  Sug.  V.  &  P.  <  Johnson  v,  Bragge  11901]  1  Ch. 

252  (8th  Am.  ed.).  36, 37. 

'See  Montacute  v.  Maxwell,  1  P. 
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of  the  defendant,  it  is  perfectly  competent  for  him  to  waive 
its  benefit.^ 

If,  however,  the  defendant  insists  upon  the  statute  as  a 
bar,  the  written  admission  in  his  answer  will  not  avail  to  take 
the  case  out  of  the  statute.^ 

388.  Specific  performance  with  compensation  for  defects. 

It  has  been  stated  above  that  one  of  the  reasons  why  the 
remedy  of  specific  performance  was  introduced  in  equity, 
was  because  at  law  the  plaintiff  is  obliged  to  show  on  his 
part  precise  compliance  with  all  the  terms  of  the  agreement, 
whereas  chancery  would  sometimes  afford  him  relief  although 
he  was  unable  to  prove  this  exact  fulfilment.  It  will  be  proper 
now  to  consider  the  two  methods  in  which  courts  of  equity 
grant  this  indulgence — viz.,  decreeing  performance  with 
compensation  for  defects,  and  giving  time  to  make  a  title 
beyond  the  stipulated  day. 

389.  When  the  purchaser  may  be  compelled  to  take. 

And  first  as  to  performance  with  compensation  for  de- 
fects. It  is  settled  that  immaterial  deficiencies  will  not  de- 
prive the  vendor  of  his  right  to  have  the  contract  performed 
as  against  the  vendee — provided  that  the  deficiencies  are 
such  as  may  be  compensated  in  money.  Under  such  cir- 
cumstances the  vendee  may  be  compelled  to  take  the  prop- 
erty, and  a  suitable  deduction  will  be  made  in  the  price.' 


'  See  Gunter  v.  Halsey,  Amb.  586; 
Harris  v.  Knickerbackcr,  5  Wend. 
638;  McGowen  v.  West,  7  Mo.  569; 
Smith's  Manual  of  Equity,  280; 
Gough  v.  Williamson,  62  N.  J.  Eq. 
526;  Cunningham  v,  Cunningham,  46 
W.  Va.  1;  Craver  v.  Spencer,  40  Fla. 
135;  Pike  v.  Pike,  69  Vt.  535;  Browne 
on  Stat,  of  Frauds,  §  498,  Wharton's 
Evidence,  §  912. 

*  Walters  ».  Morgan,  2  Coke  Ch. 
369;  Whitbread  v.  Brockhurst,  1  Bro. 
Ch.  416;  Cooth  v.  Jackson,  6  Ves. 
37;  Thompson  v.  Tod,  1  Pet.  C.  C. 


385;  Thompson  v.  Jameson,  1  Cranch 

C.  C.  295;  Brooks  v.  Whedock,  11 
Pick.  439;  Robeson  t^.  Hombaker,  3 
N.  J.  Eq.  60;  Story's  Eq.  Jurisp., 
§757. 

» Hepburn  i;.  Auld,  5  Cranch,  262; 
King  v.  Bardeau,  6  Johns.  Ch.  38; 
Harbcrs  v,  Gadsden,  6  Rich.  Eq.  284; 
D'Wolf  V.  Pratt,  42  111.  198;  In  n 
Fawcctt  &  Holmes'  Contract,  42  Ch. 

D.  150;  Phinizy  ».  Guernsey,  111  Ga. 
346;  Seton  v.  Slade,  2  Lead.  Cas. 
Eq.,  pp.  11,  33.  The  compensation 
may  take  another  shape  than  a  sum 
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But  if  the  deficiencies  are  material  and  important,  the 
vendee  will  not  be  compelled  to  take  the  property.*  He  is 
entitled  to  have  what  he  bai^ained  for;  and  it  would,  ob- 
viously, be  extremely  unjust  to  force  anything  upon  him 
which  he  had  not  designed  or  contracted  to  buy.  If  there  is 
a  failiu'e  in  that  which  is  an  inducement  to  the  purchase,  he 
will  not  be  compelled  to  take.* 


390.  When  he  may  elect  to  take;  limitations  upon 
doctrine. 

It  may  sometimes  happen  that  defects  exist  which  render 
the  property  less  valuable  than  the  contract-price;  but  which, 
nevertheless,  may  not  be  of  so  vital  a  character  as  to  induce 
the  purchaser  entirely  to  throw  up  his  bargain.  In  such  a 
case  the  equity  of  specific  performance  with  compensation 
comes  into  play  for  the  benefit  of  the  vendee.  He  is  entitled 
to  have  the  agreement  carried  out,  and  yet  at  the  same  time 
to  have  an  abatement  or  allowance  made  by  reason  of  the  de- 
fects.'   Such  a  reUef  cannot,  it  is  manifest,  be  obtained  at 


of  money.  Thus,  in  decreeing  the 
specific  performance  of  agreements 
for  the  partition  of  coal  mines,  an  al- 
lowance of  so  much  coal  may  be 
made.  Young  v.  Frost,  1  Md.  377; 
King  V.  Ruckman,  20  N.  J.  Eq,  316; 
Coleman's  Appeal,  62  Pa.  252;  Keep- 
ers V.  Ybcum,  84  Kan.  554;  Hammer 
V.  Westphal,  120  Md.  15;  Investment 
Co.  V.  Vernon,  129  Tenn.  637. 

^  Whittemore  v.  Whittemore,  L.  R. 
8  Eq.  603;  Phinizy  v.  Guernsey,  111 
Ga.  346. 

'  Peers  v.  Lambert,  7  Bcav.  546; 
Rugge  V,  Ellis,  1  Dees.  160;  Wain- 
wright  V.  Read,  1  Dess.  573;  Cording- 
ley  V,  Cheesebrough,  3  Giff.  496;  Stod- 
dart  V,  Smith,  5  Binn.  355;  Marvin 
V,  Bennett,  8  Paige  Ch.  312;  Phinizy 
».  Guernsey,  111  Ga.  346;  1  Sug.  V. 
&  P.  479  (8th  Am.  ed.);  Gosman  v, 
Pfistner,  80  N.  J.  Eq.  432. 

•  Thomas  v.  Bering,  1  Keen,  729; 
Keator  v.  Brown,  57  N.  J.  Eq.  600; 
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Melick  V,  Cross,  62  N.  J.  Eq.  545; 
Powell  V.  Elliott,  L.  R.  10  Ch.  424 
(where  a  bill  for  specific  performance 
was  filed  by  the  vendor,  and  a  cross 
bill  for  rescission  by  the  vendee,  and 
the  decree  was  for  specific  perform- 
ance with  an  allowance  for  misrepre- 
sentations as  to  value);  Wheatley  v. 
Slade,  4  Sim.  126;  Graham  v,  Oliver, 
3  Beav.  124;  Nelthorpe  v.  Holgate,  1 
Coll.  203;  Barker  v.  Cox,  4  Ch.  D. 
464;  Stockton  v.  Union  Oil  Co.,  4 
W.  Va.  273;  Townsend  v,  Vander- 
werker,  160  U.  S.  171;  Lanyon  ». 
Chesney,  186  Mo.  540;  McCowen  v. 
Pew,  147  Cal.  299;  Cowan  v,  Kane. 
211  lil.  572;  Kuhn  v.  Eppstein,  219 
111.  154;  Tobin  v.  Larkin,  183  Mass. 
389;  Melin  v.  WooUey,  103  Minn. 
498;  Garrett  v.  Goff,  61  W.  Va.  221; 
Realty  Co.  v,  Gilbert,  24  Col.  App. 
118;  Nelson  v.  Gibe,  162  Mich.  410; 
Timber  Co.  v.  Wilson,  151  N.  C.  154; 
Lockhart  v,  Ferrey,  59  Or.  179. 
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law;  and,  therefore,  is  an  additional  illustration  of  the  ad- 
vantages of  this  equitable  remedy.^ 

There  must,  however,  be  some  limits  to  this  right  of  the 
vendee  to  elect  to  have  the  contract  p^ormed  with  compen- 
sation for  defects;  because  in  some  instances  its  exercise 
would  work  great  injustice  to  the  vendor.  Thus  a  seller 
could  not,  for  example,  at  the  election  of  the  purchaser,  be 
deprived  of  his  mansion-house  and  park  to  which  he  could 
make  a  good  title,  while  a  large  adjoining  estate,  held  and 
sold  with  it,  would  be  left  on  his  hands  with  a  proclaimed 
bad  title.* 

Nor  can  a  vendor  be  required  to  convey  a  different  parcel 
of  land  from  that  agreed  to  be  conveyed.* 

The  right  both  of  the  vendor  and  vendee  cannot  be  exer- 
cised unless  the  defect  is  one  which  is  capable  of  being  meas- 
ured by  a  pecuniary  standard;  in  other  words,  capable  of 
compensation.  The  compensation  must  not  be  a  mere  matter 
of  arbitrary  damages,  or  of  indemnity  for  future  risk.* 


391.  Time  to  make  out  a  title  beyond  the  day. 

The  second  of  the  methods  in  which  a  court  of  equity 
grants  indulgence  to  a  party  who  has  been  unable  to  fulfil 
exactly  his  part  of  an  agreement,  and  yet  seeks  the  aid  of 
the  court  to  have  it  specifically  enforced,  is  by  giving  time 
to  make  out  a  title  beyond  the  day  which  the  contract 
specifies.  This  is  done  in  pursuance  of  the  maxim  that  time 
is  not  ordinarily  of  the  essence  of  the  contract  in  equity;  * 
although  it  may  sometimes  become  so.  What  is  meant  by 
this  maxim  and  by  its  qualification  is  this :  A  court  of  equity 


>  See  Johnson  v.  Johnson,  3  Bos. 
&  Pul.  162.  See,  also,  Denton  v. 
Stewart,  1  Cox  Ch.  258;  Andrews 
V.  Brown,  3  Gush.  130;  Harrison  v, 
Deramus,  33  Ala.  463;  Bell  v, 
Thompson,  34  Ala.  633;  Lee  v,  Howe, 
27  Mo.  521;  Smith  v.  Fly,  24  Tex. 
345;  Phillips  t^.  Thompson,  1  Johns. 
Ch.  149;  Parkhurst  v.  Van  Cortlandt, 
1  Johns.  Ch.  273;  Scott  v.  Billgerry, 


40  Miss.  119;  Mores  v.  Elmendorf,  11 
Paige  Ch.  277. 

« 1  Sug.  V.  &  P.  316  (480,  8th  Am. 
ed.). 

*  Id.  See  Castle  v,  Wilkinson,  L. 
R.  5  Ch.  534. 

« Adams's  Eq.  91. 

'^  Time  is,  in  general,  of  the  essence 
of  the  contract  at  law.  Wilde  v. 
Fort,  4  Taun.  334;  Steer  v.  Crowley, 
14C.B.(N.s.)337. 
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will  relieve  against  delay  and  enforce  specific  perfonnance 
notwithstanding  a  failure  to  keep  the  dates  assigned  by  the 
contract,  either  for  the  completion,  or  for  the  steps  towards 
completion,  if  it  can  do  justice  between  the  parties,  and  if 
there  is  nothing  in  the  express  stipulations  between  the  par- 
ties, the  nature  of  the  property,  or  the  surrounding  circum- 
stances which  would  make  it  inequitable  to  interfere  with 
and  modify  the  legal  right.  This  is  what  is  meant,  and  all 
that  is  meant  when  it  is  said  that  in  equity  time  is  not  of 
the  essence  of  the  contract.^ 


392.  Due  diligence  required. 

An  example  of  the  rule  now  imder  consideration  is  where  a 
vendor  has  imdertaken  to  make  a  title  on  a  certain  day,  and 
has  failed  to  do  so  by  reason  of  some  defect  in  the  title, 
which  defect,  however,  is  susceptible  of  being  cured.  It 
will  be  observed  that  the  rule,  as  thus  stated,  does  not  apply 
to  those  cases  in  which  the  delay  on  the  part  of  the  vendor  is 
due,  not  to  any  defects  in  his  title  which  he  desires  time  to 
remedy,  but  to  his  own  carelessness  and  laches.  Due  dili- 
gence is  required  on  both  sides.  ^  A  vendor  cannot  have 
specific  performance  if  he  has  been  urged  by  the  purchaser 
to  take  steps,  but  has  not  done  so.'    But  where  the  delay 


»Tilley  v,  Thomas,  L.  R.  3  Ch. 
67.  In  Hepburn  v.  Auld,  5  Cranch, 
262,  Brafihier  v.  Gratz,  6  Wheat.  528, 
and  Bank  of  Columbia  v,  Hagner,  1 
Pet.  455,  it  was  held  that,  in  equity, 
time  was  not  of  the  essence  of  a  con- 
tract. See,  also,  Remington  t^.  Irwin, 
14  Pa.  143;  Tieman  v,  Roland,  15 
Pa.  429;  Bryson  v.  Peak,  8  Ired.  Eq. 
310;  Glover  ».  Fisher,  11  111.  666; 
Dikeman  t^.  Sunday  Creek  Coal  Co., 
184  111.  546;  Reid  v.  Mix,  63  Kan. 
745.  But  in  Goldsmith  v.  Guild,  10 
Allen,  239;  Telegraphone  Corp.  v, 
Tdegraphone  Co.,  103  Me.  444,  the 
court  did  not  approve  of  the  doctrine. 
See  1  Sug.  V.  &  P.  411  (8th  Am.  ed.). 

*  Merritt  t».  Brown,  21  N.  J.  Eq. 
401;  Johns  v,  Norris,  22  N.  J.  Eq.  102; 


Davison  v.  Davis,  125  U.  S.  95; 
Dubois  V.  Baum,  46  Pa.  537;  Cureton 
V.  Gilmore,  3  S.  C.  (n.  b.)  46;  East- 
man V.  Plumer,  46  N.  H.  464,  479; 
Rogers  v,  Saunders,  16  Me.  92; 
Wilkins  v,  Evans,  1  Del.  Ch.  156  (a 
case  in  which  delay  on  the  part  of  the 
purchaser  was  excused);  Benedict  v. 
Lynch,  1  Johns.  Ch.  375;  Leaird  v. 
Smith,  44  N.  Y.  618;  1  Sug.  V.  & 
P.  261;  Wright  o.  Astoria  Co.,  45 
Oreg.  224. 

*  It  is  not  necessary  that  a  demand 
for  a  deed  should  precede  a  bill  for 
the  specific  performance  of  a  con- 
tract to  convey.  This  results  from 
the  distinction  between  a  suit  in 
equity  for  specific  performance,  and 
an  action  at  law  for  non-performance^ 
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is  not  due  to  the  laches  of  the  seller,  but  to  defects  m  the 
title  which  may  be  cured,  a  bill  for  specific  performance 
may  be  maintained,  for  it  is  sufficient  if  a  party  entering 
into  articles  to  sell  has  a  good  title  at  the  time  of  the  decree.* 
The'  court  rectifies  the  incidental  delay  by  giving  the  in- 
termediate rents  to  the  purchaser,  and  interest  on  the 
purchase-money  to  the  vendor.  And  where  both  parties 
have  treated  time  as  not  of  the  essence,  a  contract  may  be  en- 
forced, although  several  years  have  elapsed.^ 

Such,  then,  is  the  general  rule.  It  is  subject  to  the  qual- 
ification that  time  may  be  made  the  essence  of  a  contract 
by  express  stipulation  of  the  parties,  or  by  presumption 
growing  out  of  the  nature  of  the  property,  or  by  surround- 
ing circumstances.' 


393.  Rule  altered  by  express  stipulations,  or  by  presump- 
tions growing  out  of  the  nature  of  the  contract. 

As  to  ''express  stipulations"  nothing  need  be  said.  It  is 
perfectly  clear  that  parties  may  stipulate  that  time  shall  be 
essential,  and  that  when  such  a  stipulation  exists  it  ought 
to  be  enforced;  *  save,  of  course,  where  the  party  insisting 
upon  the  observance  of  the  "time  clause"  has  himself  caused 


namely,  that  in  the  latter  the  right 
of  action  grows  out  of  a  breach  of 
the  contract,  and  a  breach  must 
exist  before  the  commencement  of 
the  action,  while  in  the  former  the 
contract  itself,  and  not  the  breach 
of  it,  gives  the  action.  Bruce  v, 
Tilson,  25  N.  Y.  194;  WeUand  v. 
Huber,  8  Nev.  207. 

*  See  Dresel  v.  Jordan,  104  Mass. 
415;  Barnard  v.  Lee,  97  Mass.  92; 
Haffey  v.  Lynch,  143  N.  Y.  241; 
Collins  tf.  Park,  93  Ky.  6;  Spencer  v. 
Sandusky,  46  W.  Va.  582;  Provident 
Trust  Co.  0.  Mcintosh,  68  Kan.  462; 
Harriman  v,  Tyndale,  184  Mass.  634. 

*  Robinson  v.  Trufant,  97  Mich. 
410;  Cleaver  v.  Taylor,  98  Fed.  900; 
Taylor  v.  Longworth,  14  Pet.  172. 

>  See  McLaughlin  v.  Equitable  As- 


surance Society,  38  Neb.  725;  Dike- 
man  V.  Sunday  Creek  Coal  Co.,  184 
111.  546. 

*  See  Barnard  v,  Lee,  97  Mass.  94; 
Patchin  v,  Lambom,  31  Pa.  314;  Ives 
V.  Armstrong,  6  R.  I.  567;  Stow  v. 
Russell,  36  111.  18;  Heckard  v.  Sayre, 
34  111.  142;  King  v,  Ruckman,  20 
N.  J.  Eq.  316;  Webb  v.  Hughes,  L.  R. 
10  Eq.  281;  Bennett  ».  Hyde,  92 
Cal.  131;  Pier  v.  Lee,  14  S.  D.  600; 
Whiteman  v,  Perkins,  66  Neb.  181; 
Skeen  v,  Patterson,  180  111.  289; 
Jcwet  V,  Black,  60  Neb.  173;  Machold 
V.  Faman,  14  Idaho,  258.  See  Ebert 
V,  A  rends,  190  Dl.  221,  for  an  ex- 
ception to  the  rule.  L'Englc  v. 
Overstrect,  61  Fla.  653;  Turn  Verein 
Eiche  V.  Kionka,  255  111.  392;  Benham 
V.  Canal  Co.,  74  Wash.  110. 
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the  delay  ^  or  has  waived  his  right  to  insist  by  recognizing 
the  existence  of  the  contract  after  a  forfeiture  has  occurred.* 
It  is  also  clear  that  the  nature  of  the  subject-matter  of 
the  sale  may  render  time  of  the  essence  of  the  contract. 
The  case  usually  put  is  that  of  the  sale  of  a  reversion.  Trades 
or  manufactories  furnish  another  illustration.  The  case  of 
mines  is  still  another  example;  for  the  whole  piu-pose  of  the 
purchase  may  be  the  chance  of  an  early  development  of  the 
mine,  and  a  speedy  introduction  of  its  products  into  the 
market.' 


394.  Surrounding  circumstances. 

As  to  the  ''surrounding  circumstances"  which  may  render 
time  of  the  essence  of  the  contract,  they  must,  of  course,  de- 
pend upon  the  facts  of  each  particular  case;  such  as  whether 
the  value  of  the  property  has  greatly  diminished,  whether 
the  vendee  has  bought  to  sell  again,  and  so  forth.^  Indeed, 
in  this  country,  the  fact  that  land  bears  a  much  more  com- 
mercial character  than  it  does  in  England,  is  subject  to 
more  fluctuations,  and  has  more  of  a  speculative  value,  has 
led  to  not  a  few  expressions  of  judicial  opinion  that  time 
ought,  as  a  general  rule,  to  be  considered  as  of  the  essence 
of  a  contract.*  But,  perhaps,  the  safest  statement  of  the 
law  is  to  say  that  the  general  rule  is  the  same  in  the  United 
States  as  in  England,  but  that  exceptions,  growing  out  of 
the  circumstances  of  the  individual  transactions,  are  more 
numerous,  and  are  looked  upon  with  more  favor .• 


»Vankirk   v.   Pattereon,   201    Pa. 
90. 

2  Scannell  v.  American  Soda  Foud- 
tain  Co.,  161  Mo.  606. 

'  Macbryde  v,  Weekes,  22  Beav 
633;  Parker  v.  Frith,  1  Sim.  &  Stu 
199,  n.;  Day  v.  Luhke,  L.  R.  6  Eq 
336;  Claydon  v.  Green,  L.  R.  3  C.  P 
511;  Cowles  v.  Gale,  L.  R.  7  Ch.  12 
Newman  v.  Rogers,  4  Bro.  Ch 
391;  Settle  v.  Winters,  2  Idaho,  215 
Durant  v.  ComeKys,  3  Idaho,  204 
Adams's  Equity,  88;  1  Sug.  V.  &  P 


403  (8th  Am.  ed.).  See,  also,  Land 
&  Water  Co.  v.  Sup.  Court  of  Fresno 
County,  93  Cal.  139. 

*  McKay  v.  Carrington,  1  McLean, 
50. 

*  See  dissenting  opinion  of  Mr.  Jus- 
tice Livingston  in  Hepburn  t^.  Auld,  5 
Cranch,  279.  See,  also,  Richmond  v. 
Gray,  3  Allen,  30,  31;  Goldsmith  w. 
Guild,  10  Allen,  239;  1  Sug.  V.  &  P. 
411  (8th  Am.  ed.),  note. 

•Rexford  v.  Southern  Woodland 
Co.,  208  Fed.  308. 
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It  may  be  added  that,  under  certain  circumstances,  time 
may  be  made  the  essence  of  a  contract  by  notice  given  and 
by  tender  of  performance  and  demand,  although  not  orig- 
inally made  so  by  the  terms  of  the  agreement.* 


396.  Compensation.    Sir  Hugh  Caims's  Act. 

It  was  stated  above  that  the  efficiency  of  the  English 
courts  of  equity  in  granting  specific  relief  has  been  increased 
by  the  power  conferred  upon  them  of  giving  damages.  This 
is  done  by  virtue  of  the  Statute  21  and  22  Vict.,  c.  27,  com- 
monly known  as  Sir  Hugh  Caims's  Act,  which  provides 
that  the  courts  may,  either  in  addition  to,  or  in  substi- 
tution for  the  reUef  which  is  prayed,  grant  that  relief  which 
would  otherwise  be  proper  to  be  granted  by  another  court — 
i.  e.y  award  damages. 

Before  this  act  the  law  had  been  the  other  way.  If  a  pur- 
chaser had  recourse  to  equity,  and  it  appeared  that  the  vendor 
had  since  the  filing  of  the  bill  sold  the  estate  to  another 
person,  the  court  could  not  give  the  complainant  damages. 
But  if  pending  a  suit  for  specific  performance  the  seller  has 
disposed  of  part  of  the  property — e.  g.,  stone  in  a  quarry — 
the  court  would  take  care  that  the  purchaser  had  full  com- 
pensation in  damages.^  The  general  rule  in  the  United 
States  is  the  same;  but  courts  have,  in  some  instances, 
inclined  to  favor  the  right  to  give  damages,  and  to  retain 
the  bill  to  that  end.^  But  in  England,  by  the  act  just  cited, 
damages  may  be  given,  and  the  amount  thereof  assessed  by  a 


*  Asia  V.  Hiscr,  38  Fla.  71 ;  Roberts 
V.  Yaw,  62  Kan.  43. 

«1  Sug.  v.  &  P.  350  (8th  Am. 
ed.). 

'  See  Phillips  v.  Thompson,  1  Johns. 
Ch.  131;  Hatch  v.  Cobb,  4  Johns.  Ch. 
559;  Kempshall  v.  Stone,  5  Johns.  Ch. 
193;  Jervis  v.  Smith,  1  Hoff.  Ch.  470; 
Murtha  v.  Curley,  90  N.  Y.  372;  Baily 
tf.  Hornthal,  154  N.  Y.  648-660; 
Woodman  v.  Freeman,  25  Me.  531; 
Nelson  v,  Hagerstown  Bank,  27  Md. 
76;  Nagle  v.  Newton,  22  Gratt.  814; 


May  V.  LeCIjdre,  11  Wall.  236;  Mas- 
sons's  Appeal,  70  Pa.  26;  Reeder  v, 
TniUinger,  151  Pa,  287;  Jackson  v. 
Stevenson,  156  Mass.  496;  Peabody 
V.  Tarbell,  2  Cush.  226;  Andrews  ». 
Brown,  3  Cush.  131;  Cathcart  p.  Rob- 
inson, 5  Pet.  278;  Holland  v.  Ander- 
son, 38  Mo.  55;  Mullen  v.  McKin,  22 
Colo.  468;  Fry  on  Spec.  Perf.,  §§  764 
el  seq,;  1  Story's  Eq.,  §§780,  788; 
post,  Chap,  III;  Wentwoiih  9. 
Market  Co.,  218  Mass.  91. 
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jury.^  Damages,  however,  will  not  be  given  in  a  case  in 
which  a  bill  for  specific  performance  would  not  be  enter- 
tained; for  to  do  so  would  be  simply  to  turn  the  equitable 
remedy  into  a  common-law  action.^ 

396.  Doctrine  in  the  United  States. 

In  some  of  the  United  States,  either  in  obedience  to  stat- 
utory enactments,  or  by  virtue  of  a  common  law  peculiar  to 
the  state,  the  remedy  of  specific  performance  may  be  en- 
forced through  the  medium  of  a  common-law  action.'  This 
is  especially  the  case  in  Pennsylvania,  where  the  action  of 
ejectment  has  been,  and  still  is,  a  favorite  method  of  com- 
pelling either  a  vendor  or  a  vendee  to  fulfil  his  agreement. 
In  the  former  case,  the  purchaser  recovers  the  verdict  con- 
ditioned upon  the  payment  of  the  purchase-money  by  the 
plaintiff;  in  the  latter,  the  seller  has  a  verdict,  which  is  to  be 
released  upon  the  payment  of  the  price  by  the  buyer.  Certain 
rules  have  been  thrown  around  this  species  of  action,  grow- 
ing out  of  the  fact  that  it  is  one  originally  of  common-law 
origin,  and,  therefore,  amenable  to  strict  common-law  rules — 
e.  g.,  tender  of  a  deed  before  bringing  an  action — ^which  (it 
must  be  remembered)  do  not  apply  when  relief  is  sought  by  a 
biU  of  specific  performance.* 


397.  Parties  compelled  to  make  good  their  representations. 
Before  leaving  the  subject  of  specific  performance,  it  may 

be  well  to  notice  the  fact  that  persons  may,  in  some  cases,  be 
compelled  specifically  to  perform  promises  or  make  good 
representations  upon  the  faith  of  which  others  have  acted. 
This  subject,  however,  has  been  already  noticed  under  the 
head  of  Fraud. 

398.  Enforcing  negative  covenants. 

It  may,  also,  be  observed  that  while  a  court  of  equity  will 

*  Or,  now,  by  the  court,  Jaques  ».  V.  &  P.  353  (8th  Am.  ed.);  Wright  v. 

MiUar,  6  Ch.  Div.  153.  Suydam,  69  Wash.  530. 

« See  Welsh  v.  Bayaud,  21  N.  J.  Eq.  » See  Weber  v.  Marshall,  19  Cal. 

186;  CampbeU  v.  Rust,  85  Va.  653;  452;   Fisher    v.   Modick,    13    Wis. 

Mack   V.   Mcintosh,    181   HI.   633;  321. 

Faraon  v.  Fogg,  205  UL  326;  1  Sug.  *  See  anie,  p.  627,  note  3. 
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not  ordinarily  attempt  to  enforce  covenants  which  cannot  be 
carried  out  by  the  machinery  of  the  court — e.  g.,  a  covenant 
by  a  singer  to  sing,  or  an  actor  to  perform — ^it  may,  neverthe- 
less practically  attain  the  same  end  by  enjoining  the  party 
from  a  breach  of  his  negative  covenant,  viz.,  by  preventing 
him  from  performing  elsewhere.  This  exercise  of  the  power 
of  a  chancellor,  however,  falls  more  properly  under  the  head 
of  Injunctions,  where  it  will,  therefore,  be  considered. 
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STRAIN INFRINGEMENT  OF  EQUITABLE  RIGHTS;  AND  HEREIN 
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or  prohibitory;  mandatory  in- 
junctions. 

401.  Prohibitory  injunctions. 

402.  Character  of  the  equitable  rem- 

edy by  injunction. 

403.  Classification  of  injunctions;  in- 

terlocutory and  perpetual. 

404.  Ex  parUj  or  at  the  hearing. 

405.  Common,  or  special. 

406.  General  division  of  the  subject 

of  injunctions. 

407.  Injunctions  to  restrain  proceed- 

ings at  law;  Earl  of  Oxford's 
Case. 

408.  Not  in  the  nature  of  Writs  of 

Prohibition. 

409.  General  nature  of  this  jurisdic- 

tion. 

410.  General  extent  of  this  jurisdic- 

tion ;  equitable  titles  protected. 

411.  Equitable  rights  protected. 

412.  Equitable  remedies  assisted. 

413.  Injunctions    to    prevent   vexa- 

tious litigation;  election  be- 
tween remedies. 


414.  Injunctions  after  the  court  has 

assumed    jurisdiction    of    a 
cause. 

415.  Bills  of  Peace,  two  classes;  as- 

sertion of  a  common  right. 

416.  Sheffield  Water  Works  v.  Yeo- 

mans. 

417.  General    rules   as    to    Bills   of 

Peace  of  the  first  class;  Phil- 
lips V.  Hudson. 

418.  Bills  of  Peace  of  the  second 

class. 

419.  Bills  of  Interpleader. 

420.  Bills  must  show   title  in   two 

claimants. 

421.  Complainants   must    claim    no 

interest. 

422.  Debt  or  duty  must  be  the  same. 

423.  Injunctions  in  aid  of  proceed- 

ings in  Bankruptcy. 

424.  In  what  courts  proceedings  will 

be  restrained. 

425.  Injunctions  in  cases  of  trusts 

and  mortgages. 

426.  Injunctions  between  partners. 

427.  Restraint  of  disclosure  of  con- 

fidential communications. 


399.  Definition  of  an  injunction. 

An  injunction  in  its  ordinary  sense  is  a  command,  and  this 
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command  may  be  either  to  do  or  to  refrain  from  doing  some 
particular  thing.  ^ 

An  injunction  in  its  legal  sense  is  a  writ  remedial,  issuing 
by  order  of  a  court  of  equity,^  and  commanding  a  defendant 
to  perform  some  act,  or  restraining  a  defendant  from  the 
commission  or  continuance  of  some  act.* 


400.  Injunctions  either  mandatory  or  prohibitory;  man- 
datory injunctions. 

An  injunction  may,  therefore,  be  said  to  be  either  manda- 
tory or  prohibitory.  A  mandatory  injimction  is  one  that 
compels  the  defendant  to  restore  things  to  their  former  con- 
dition, and  virtually  directs  him  to  perform  an  act.*  This 
jurisdiction  of  the  court  to  issue  such  a  writ  has  been  ques- 
tioned; ^  but  it  is  now  established  beyond  doubt.* 

**This  court,"  said  Lord  Justice  Cotton,  in  Loog  v.  Bean,^ 
''when  it  sees  that  a  wrong  is  committed,  has  a  right  at  once 
to  put  an  end  to  it,  and  has  no  hesitation  in  doing  so  by  a  man- 
datory injunction,  if  it  is  necessary  for  the  purpose." 

The  form  of  the  order,  however,  was  not,  under  the  old 
practice,  direct  in  its  terms;  but  the  end  was  reached  by  a 
writ  apparently  prohibitory.     Thus  an  injunction  that  a 


*  Every  injunction  contemplates 
the  enforcement,  as  against  the  party 
enjoined,  of  a  rule  of  conduct  for 
the  future  as  to  the  wrongs  to  which 
the  injunction  relates,  and  a  court  of 
equity  may  extend  an  injunction  so 
as  to  restrain  the  defendants  from 
dealing  not  only  in  non-transferable 
tickets  already  issued  by  complain- 
ant, but  also  in  all  tickets  of  a  sim- 
ilar nature  which  shall  be  issued  in 
the  future;  and  the  issuing  of  such 
an  injunction  does  not  amount  to 
an  exercise  of  legislative,  as  distinct 
from  judicial,  power  and  a  denial  of 
due  process  of  law.  Bitterman  v. 
Louisville  &  Nashville  R.  R.,  207 
U.  S.  205. 

'And  in  some  cases  by  courts  of 


common  law  in  the  exercise  of  equi- 
table jurisdiction. 

'  Wm.  Joyce  on  Injunctions,  1; 
Hilliard  on  Injunctions,  Chap.  I.,  §  1. 

*  W^m.  Joyce  on  Injunctions,  1309, 
1310.  As  to  the  right  of  a  court  of 
equity  to  compel  the  restoration  of 
property  to  its  original  condition, 
see  note  to  Henry  v,  Koch,  22  Am. 
Law  Reg.  394-403. 

^  Blakemore  v,  Glamorganshire 
Canal  Navigation,  1  Myl.  &  K.  184. 

•  Robinson  v.  Lord  Byron,  1  Bro. 
Ch.  588;  Great  North  of  England 
Railway  Co.  v.  Clarence  Railway  Co., 
1  Coll.  507;  Hervey  v.  Smith,  1  K.  & 
J.  392;  Att.-Gcn.  ».  Borough  of  Bir- 
mingham, 4  K.  &  J.  547;  Kerr  oo 
Injunctions,  230. 

^  26  Ch.  D.  314. 
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defendant  should  deliver  up  books  and  papers  in  his  pos- 
session has  been  issued  in  the  following  words:  ''Let  an 
injunction  be  awarded  to  restrain  the  defendant  H.  from  de- 
taining and  keeping  possession  of  the  books,  deeds,  docu- 
ments and  papers  removed,  as  mentioned  in  the  plaintiff's 
affidavit  by  the  said  defendant,  or  by  his  order,  from  the 
chambers  occupied  by  the  plaintiffs,  for  retaining  which  no 
written  authority  has  been  produced  by  the  defendant;  *  *  * 
and  from  permitting  the  same,  or  any,  or  either  of  them  *  *  * 
to  remain  away  from  the  office  of  the  plaintiffs,  or  from  part- 
ing with  the  books,  etc.  *  *  *  to  any  person  or  persons, 
other  than  the  plaintiffs."  ^  This  order,  it  will  be  observed, 
is  in  terms  a  restraining  order;  but  in  effect  it  is  a  command 
to  the  defendant  to  deliver  up  the  books  and  papers.  But 
under  the  modem  practice  the  better  form,  perhaps,  is  that 
the  decree  should  be  not  only  in  effect,  but  in  terms,  man- 
datory. Thus,  in  the  case  of  The  Attorney  General  of  New 
Jersey  v.  The  Central  Railroad  of  New  Jersey,^  the  language 
of  the  directions  for  the  decree  for  the  preliminary  injunction 
was  as  follows:  "That  the  defendants  do  desist  and  refrain 
from  further  performing  and  carrying  into  effect  the  lease 
and  tripartite  agreement,  and  that  the  P.  company  and  the 
R.  company  do  desist  and  refrain  from  continuing  to  control 
the  road  *  *  *  of  the  C.  company,  and  from  further  in 
anywise  intermeddling  therewith  and  that  the  C.  company 
do  desist  and  refrain  from  permitting  the  P.  company  or  the 
R.  company  to  use  control  or  operate  its  road,  *  *  *  and 
that  the  C.  company  do  again  resume  control  of  all  its  property 
and  franchises  and  the  performance  of  all  its  corporate  duties  J^ 
It  will  be  noted  that  the  last  of  these  directions  is  distinctly 
mandatory  in  its  terms;  and  there  would  seem  to  be  no  good 
reason  why  this  direct  form  of  decree  should  not  be  used.' 


»  Wm.  Joyce  on  Injunctions,  1310.  *  60  N.  J.  Eq.  52,  86.    Sec,  also, 

See  WeUington  ».  Railroad  Co.,  107  HaU's  Appeal,  112  Pa.  42. 

Mass.  582,  and  Manhattan  Mfg.  Co.  '  See,  also.  Hall's  Appeal,  112  Pa. 

V.  New  Jersey  Stock  Yard  Co.,  23  55. 
N.  J.  Eq.  166;  Sedalia  Brew.  Co.  v. 
S.  W.  W.  Co.,  34  Mo.  App.  49. 
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Many  occasions  may  arise  which  render  a  mandatory  in- 
junction necessary.  Thus  a  party  who  has  diverted  water 
from  its  proper  channel  may  be  compelled  by  mandatory 
injimction  to  restore  it.^  So  a  mandatory  injunction  issues 
to  remove  a  nuisance;  ^  to  compel  the  acceptance  of  freight 
by  a  common  carrier;  •  to  prevent  the  continuance  of  tres- 
passes for  which  there  is  no  adequate  legal  remedy;  ^  and 
to  compel  the  defendant  to  deUver  up  the  possession  of  real 
estate  which  had  been  adjudged  to  belong  to  the  plaintiff  by 


*  Coming  v,  Troy  Iron  Co.,  40  N. 
Y.  191;  Lane  v,  Newdigate,  10  Ves. 
192;  Storer  v.  Great  Western  Railway 
Co.,  2  Y.  &  C.  Ch.  48;  Cooke  v,  Chil- 
cott,  3  Ch.  D.  694;  Goodson  v.  Rich- 
ardson, L.  R.  9  Ch.  221;  McCoUom  v, 
Morrison,  14  Fla.  414;  Green  v.  Canny, 
137  Mass.  64;  Grififiths  v.  Mononga- 
hela  R.  R.  Co.,  232  Pa.  639;  Rider  v, 
York  Haven  Water  Co.,  242  Pa.  141. 

» Gale  V.  Abbott,  8  Jur.  (n.  s.)  987; 
Hervey  v.  Smith,  1  K.  &  J.  392;  Van 
Bergen  v.  Van  Bergen,  2  Johns.  Ch. 
272;  State  of  Penna.  v.  Wheeling 
Bridge  Co.,  13  How.  618.  But  not 
where  peculiar  hardship  results  to 
the  defendant.  Bliss  v.  Anaconda 
Copper  Mining  Co.,  167  Fed.  342; 
Bliss  V.  Washoe  Copper  Co.,  186  Fed. 
789,  or  where  the  benefit  to  the  com- 
plainant isentirdy  disproportionate  to 
the  injury  to  the  respondent.  Good 
V,  Brick  Co.,  224  Pa.  496.  See,  how- 
ever, Arizona  Copper  Co.  v.  Gillespie, 
230  U.  S.  46,  see  two  Pennsylvania 
cases— McCabe  v.  Watt,  224  Pa.  253 
and  259  and  Cameron  v.  City  of 
Carbondale,  227  Pa.  473;  the  court 
in  the  first  case  refused  to  issue 
a  mandatory  injunction  against  the 
lessee  of  a  burning  nune,  and  in  the 
second  case  against  the  municipal 
authorities,  to  control  their  method 
of  grappling  with  a  disastrous  under 
ground  mine  conflagration.  The 
court,  in  determining  whether  a 
mandatory  injunction  should  issue, 


will  consider,  in  the  exercise  of  its 
sound  discretion,  not  only  the  plain- 
tiff's legal  right,  but  also  the  existence 
of  a  remedy  at  law,  and  its  adequacy; 
the  plaintiff's  delay  in  invoking  the 
aid  of  equity  until  after  the  defend- 
ant, with  his  knowledge,  has  expended 
a  considerable  sum  of  money;  the 
easy   compensability   of   his   injury 
in  money,  and  the  comparative  con- 
venience  and   inconvenience   which 
the  granting  or  the  withholding  the 
injunction  would  cause  the  parties 
Asbury  v.  Carroll,  54  Pa.  Sup.  97 
Freeman  v.  Purvis,  51  Pa.  Sup.  506 
Reilley  v.  Curley,  75  N.  J.  Eq.  67 
Templeton  v.  Williams,  59  Or.  160 
Blomen  v.  Barstow,   32  R.  I.   198 
Carthew  v,  Qty,  157  Wis.  322. 

» Coe  0.  L.  &  N.  R.  Co.,  3  Fed.  775; 
Chicago  &  A.  Ry.  Co.  v,  N.  Y.,  L.  E. 
&  W.  R.  R.  Co.,  24  Fed.  516;  Den- 
ver  &  N.  M.  Ry.  Co.  v.  A.,  T.  &  S. 
F.  R.  Co.,  15  Fed.  660;  Toledo  Ry. 
Co.  V,  Pennsylvania  Co.  el  al.,  54  Fed. 
730;  Wolverhampton  &  W.  Ry.  Co.  p. 
London  &  N.  W.  Ry.  Co.,  L.  R.  16 
Eq.  433;  Scofield  v.  Railway  Co.,  43 
Ohio,  571;  Butchers'  Co.  v.  L.  & 
N.  R.  R.  Co.,  31  U.  S.  App.  252. 

*  Manchester  Railway  Co. ».  Work- 
sop Board  of  Health,  23  Beav.  198; 
Eachus  V.  Moss,  14  Week.  R^.  327; 
Martyr  ».  Lawrence,  2  DeG.,  J.  &  S. 
261;  Att.-Gen.  v.  Mid.  Kent  Railway 
Co.,  L.  R.  3  Ch.  100;  Hi^  on  In- 
junctiooSi  §698. 
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decree.^  In  this  last  case  the  injunction  is  in  the  nature 
of  a  writ  of  execution.  A  mandatory  injunction  is  granted 
only  with  great  caution;  * — especially  upon  an  interlocutory 
application,  and  before  final  decree; '  and  the  inclination  of 
the  American  courts  was,  at  one  time,  very  much  against 
granting  such  an  interlocutory  injunction.^  The  tendency, 
however,  is  now  towards  greater  hberality  in  granting  such 
apphcation,^  and  the  decree  of  the  Chancellor  of  New  Jersey, 
in  the  case  of  The  Attorney  General  v.  The  Central  Railroad 
of  New  Jersey,  just  cited,  which  was  made  on  preliminary 
hearing,  and  the  opinion  in  the  later  case  of  the  Ann  Arbor 
Railroad,^  are  notable  instances  of  this  tendency.^  In  the 
Ann  Arbor  case  a  mandatory,  preliminary  injunction  was 
issued  to  prevent  the  Chief  Executive  of  the  Brotherhood 
of  Locomotive  Engineers  from  issuing  any  order  to  the  em- 
ployees of  a  railroad  whereby  they  should  be  commanded  to 
refuse  to  handle  freight,  and,  also,  restraining  the  defendant 
companies,  their  employees  and  servants,  from  refusing  to 


^  See  Garretson  v.  Cole,  1  Har.  & 
Johns.  370;  High  on  Injunctions, 
§260. 

>See  Mayer's  Appeal,  73  Pa.  164; 
Post  V,  Raihx)ad,  103  Tenn.  184; 
Durell  V.  Pritchard,  L.  R.  1  Ch.  250. 
See,  also,  Powell  Duffryn  Steam  Ck)al 
Co.  V,  TaflF  Vale  Railway  Co.,  L.  R. 
9  Ch.  331. 

•  Turner  v.  Spooner,  1  Dr.  &  Sm. 
467. 

^Audenried  v.  Philadelphia  & 
Reading  R.  Co.,  68  Pa.  370;  Wash- 
ington University  v.  Green,  1  Md. 
Ch.  ©7;  Rogers  ».  Erie,  20  N.  J.  Eq. 
379;  Camblos  v,  Philadelphia  & 
Reading  R.  Co.,  30  Leg.  Int.  149  (U. 
S.  Cir.  Ct.  E.  D.  Penna.).  See,  also, 
The  Fanners'  R.  Co.  v,  Reno  Oil 
Creek  &  Pit  Hole  R.  Co.,  53  Pa.  224, 
and  Fredericks  v.  Huber,  180  Pa. 
675;  Schneider  ».  Miller,  132  N.  Y. 
App.  Div.  852. 

*  See  Carlisle  v,  Stevenson,  3  Md. 


Ch.  499;  Longwood  Valley  R.  Co.  v. 
Baker,  27  N.  J.  Eq.  166.  Also,  Petti- 
bone  v.  Hamilton,  40  Wis.  402;  Cole 
Silver  Mining  Co.  v,  Virginia  Co.,  1 
Sawyer,  685;  Hanover  Fire  Ins.  Co. 
V.  Germania  Fire  Ins.  Co.,  33  Hun, 
539;  Norfolk  Trust  Co.  v,  Marye,  25 
Fed.  Rep.  654;  Earl  Mexborough  v. 
Bower,  7  Beav.  127;  Smith  v.  Smith, 
L.  R.  20  Eq.  500.  But  it  must  be  a 
case  of  great  necessity.  Del.,  Lack. 
&  West.  R.  Co.  V.  Cent.  Stock  Yard 
Co.,  43  N.  J.  Eq.  71;  43  N.  J.  Eq. 
77;  43  N.  J.  Eq.  605. 

•  Toledo,  Ann  Arbor  &  North  Mich. 
Ry.  Co.  V.  Pennsylvania  Co.  e^  aZ.,  54 
Fed.  730.  This  was  approved  in 
Lennon  v.  Lake  Shore  Ry.,  22  U.  S. 
Appeals,  561 — where  the  commit- 
ment of  an  engineer  for  refusing  to 
obey  a  mandatory  injunction,  order- 
ing him  to  run  trains,  was  sustained. 

^  See,  also,  Cooke  v,  Boynton,  135 
Pa.  102. 
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receive  and  deliver  the  plaintiff's  freight.  "The  office  of  a 
preliminary  injunction,"  said  Judge  Taft,^  "is  to  preserve 
the  staivs  quo  until,  upon  final  hearing,  the  court  may  grant 
full  relief.  Generally,  this  can  be  accomplished  by  an  in- 
junction prohibitory  in  form;  but  it  sometimes  happens  that 
the  slatua  quo  is  a  condition  not  of  resty  but  of  action,  and  the 
condition  of  rest  is  exactly  what  will  inflict  the  irreparable  injury 
upon  complainant,  which  he  appeals  to  a  court  of  equity  to 
protect  him  from.  In  such  a  case,  courts  of  equity  issue 
mandatory  writs  before  the  case  is  heard  on  its  merits."  ^  In 
another  branch  of  the  same  case  a  like  conclusion  was  reached 
by  Judge  Ricks.'  In  England  the  better  opinion  is,  that  a 
mandatory  injunction  may  be  had  upon  interlocutory  appli- 
cation.* 

Indeed,  there  would  seem  to  be  no  good  reason  why,  in  a 
proper  case,  a  mandatory  injunction  should  not  issue  upon 
preliminary  hearing.  Gross  violations  of  rights  may  occur 
in  the  shortest  possible  time;  and  a  few  hours'  wrongdoing 
may  result  in  the  creation  of  an  intolerable  nuisance  or  in  the 
production  of  an  injury  which,  if  prolonged,  might  soon  bo- 
come  irreparable.  In  such  cases  the  interposition  of  the 
strong  arm  of  the  chancellor  ought  to  be  most  swift;  and  if 
the  immediate  relief  afforded  could  not,  in  a  proper  case,  be 
restorative,  as  well  as  prohibitory,  no  adequate  redress 
would,  in  many  instances,  be  given. ^ 


^  Toledo,  Ann  Arbor  &  North 
Mich.  Ry.  Co.  v.  Pennsylvania  Co. 
et  al,,  54  Fed.  741.  The  Toledo  & 
Ann  Arbor  R.  R.  caae  was  approved 
in  Farmers'  Loan  &  Tr.  Co.  v.  North. 
Pac.  R.  R.  Co.,  60  Fed.  810;  Chatta- 
nooga Tenni.  Ry.  Co.  v.  Felton,  69 
Fed.  283. 

'Citing,  inter  alia,  Whitecar  o. 
Michenor,  37  N.  J.  Eq.  6;  Broome  v. 
Telephone  Co.,  42  N.  J.  Eq.  141.  See, 
also.  Rice  Milling  Co.  v.  Romero,  105 
La.  439;  Gates  v.  Detroit  Ry.  Co.,  151 
Mich.  548;  Taylor  v,  Sauer,  40  Pa. 
Sup.  229. 

*54  Fed.  750;   citing,  irUer  alia, 


Beadd  v.  Perry,  L.  R.  3  Eq.  465. 
See  the  language  of  Vice-Chancdlor 
Stuart  in  this  last  cited  case. 

*  Lane  v,  Newdigate,  10  Ves.  192; 
Robinson  v.  Lord  Bryon,  1  Bro.  Ch. 
588;  Rankin  t;.  Huskisson,  4  Sim.  13; 
Hervey  v.  Smith,  1  K.  &  J.  392;  Att- 
Gen.  V.  MetropoUtan  Board  of  Works, 
1  Hem.  &  M.  312;  Hepburn  v.  Lor- 
dan,  2  Hem.  &  M.  345;  Kerr  on  Inr 
junctions,  252.  See,  however.  Gale  v. 
Abbott,  8  Jur.  (n.  s.)  987;  Child  9. 
Douglas,  Kay,  578. 

*See  Bonner  v,  Gt.  Western  Ry, 
Co.,  24  Ch.  D.  1,  and  the  remarks  of 
Fry,  L.  J.,  on  p.  10.    If  a  defendant 
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401.  Prohibitory  injunctions. 

A  prohibitory  injunction,  as  its  name  imports,  is  one  which 
is  granted  for  the  purpose  of  restraining  the  defendant  from 
the  continuance  or  commission  of  some  act  which  is  injurious 
to  the  plaintiff.  This  is  by  far  the  more  frequent  form  which 
the  injunction  assumes;  and  it  is  met  with  in  the  every-day 
exercise  of  equitable  powers.  The  occasions  which  call  it 
forth  will  be  explained  further  on. 

402.  Character  of  the  equitable  remedy  by  injunction. 

The  relief  afforded  by  the  writ  of  injunction  is  probably 
the  most  effective,  the  most  characteristic,  and  the  most  ex- 
tensive of  equitable  remedies.  It  is  most  frequently  em- 
ployed (as  has  been  already  stated)  in  its  prohibitory  form, 
and  it  is  used  to  prevent  injuries  to  property  which  are  im- 
minent, irreparable,  and  for  which  damages  furnish  an  en- 
tirely inadequate  redress.  With  the  single  exception  of  the 
writ  of  estrepement,  no  common-law  process  exists  by  which 
injuries  to  property  can  be  prevented  as  distinguished  from 
being  redressed;  and  hence  the  equitable  remedy  by  injunc- 
tion possesses  a  peculiar  value,  as  furnishing  a  kind  of  reUef 
which  can  be  obtained  in  no  other  forum.  No  remedy,  either 
at  law  or  in  equity,  can  compare  with  the  injunction  in 
promptness  and  completeness;  and  hence  no  equitable 
remedy  has  been  so  frequently  or  extensively  called  into 
play,  or  has  contributed  so  much  to  the  extension  of  the 
jurisdiction  of  Courts  of  Chancery.^ 


acts  after  receiving  notice  that  an 
injunction  is  about  to  be  applied  for, 
but  before  it  is  issued,  he  may,  if  the 
injunction  is  granted,  be  compelled 
to  undo  what  he  has  done.  Daniel 
v.  Ferguson,  [1891]  2  Ch.  27;  City  v, 
People*8  Gas  Co.,  170  111.  App.  98; 
Pearman  t;.  Wiggins,  103  Miss.  11; 
Gates  t;.  Detroit  Ry.  Co.,  151  Mich. 
648;  Pa.  R.  R.  Co.  v.  Kelley,  77  N.  J. 
Eq.  129. 

*  But  the  operation  of  this  remedy 
must    be    confined    within    proper 


limits.  An  injunction,  for  example, 
will  not  be  granted,  the  effect  of 
which  is  to  tie  up  a  man's  entire 
property;  Ervin's  Appeal,  82  Pa. 
188;  or  which  will  restrain  public 
works,  unless  the  clearest  abuse  is 
proved.  Wheeler  v.  Rice,  83  Pa.  232; 
Moore  v,  Atlanta,  70  Ga.  611.  Nor 
will  equity  interfere  with  political 
associations  where  no  rights  of  prop* 
erty  are  involved.  Keams  v.  How- 
ley,  188  Pa.  116. 
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The  remedy  afforded  by  the  civil  law  which  approaches 
most  nearly  to  that  given  by  the  injunction,  was  the  interdict 
and  action  founded  thereon.  These  interdicts  were  under 
praetorian  authority,  and  were  pronoimced  by  the  prsetors 
by  virtue  of  their  extraordinary  jurisdiction,  and  in  mitiga- 
tion of  the  severity  which  had  resulted  from  an  undeviating 
adherence  to  the  technical  forms  of  the  civil  law.^ 

Injunctions  are  of  very  early  occurrence  in  the  history  of 
the  English  law.  Mr.  Spence  gives  an  instance  of  an  in- 
junction issued  in  the  reign  of  Henry  I.;  ^  and  several  cases 
of  injunctions  are  to  be  found  in  the  Chancery  Calendar.' 

403.  Classification  of  injunctions;  interlocutory^and  per- 
petual. 

Besides  the  classification  into  mandatory  and  prohibitory, 
there  are  several  other  divisions  of  injunctions. 

Injunctions  are  either  interlocutory  or  perpetual.*  An 
interlocutory  injunction  is  one  granted  upon  preliminary 
application  (sometimes  when  the  bill  is  filed),  and  before 
final  hearing.  It  is  provisional  merely,  and  concludes  no 
rights.  A  perpetual  injunction,  on  the  other  hand,  is  made 
only  on  final  decree,  and  is  an  adjudication  upon  the  merits 
of  the  controversy.  It  constitutes,  in  fact,  the  decree,  or  part 
of  the  decree,  in  the  cause.  ^ 

404.  Ez  parte,  or  at  the  hearing. 

Injunctions  are  either  ex  parte,  that  is,  granted  upon  the 
application  of  the  plaintiff,  without  the  defendant  being 
heard;  or  are  such  as  are  granted  upon  hearing  both  plaintiff 
and  defendant.*  An  ex  parte  injunction  is  only  granted 
where,  in  urgent  cases,  delay  might  produce  irreparable 
injury  to  property,  or  in  similar  cases  to  restrain  proceed- 

'  See  Wm.  Joyce  on  Injunctions,  2,  v.  Huse,  Id.  cxxii.;  Royall  v.  Garter, 

note.  Id.    cxxx.;    Hoigges   v.    Hany,    Id. 

'  Spcnce's  Eq.  108,  note  a,  xxiv.;  ante,  pp.  13  and  14. 

•  The  Burgesses  of  East  Retford  v,  *  Kerr  on  Injunctions,  Chap.  II. 

Thomas  de  Hercy,  Chan.  Cal.  ix.  and  ^  See    Kershaw    v.    Thompson,    4 

z.;  Astel  v,  Causton,  Id.  cviii.;  Ed-  Johns.  Ch.  610. 

yall  V,  Hunston,  Id.  cxiii.;  Pevcrell  *  Wm.   Joyce  on   Injunctions,   1. 
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ings  at  law.  It  may  be  granted  before  the  defendant's  ap- 
pearance and  without  notice  to  him.*  The  defendant,  how- 
ever, is  always  given  an  early  opportunity  to  come  in  and 
move  to  dissolve  the  injunction. 

It  is  to  be  observed^  moreover,  that  after  bill  filed  the  de- 
fendant proceeds  at  his  peril,  and  has  no  ground  to  complain 
if,  by  the  decree,  he  is  compelled  to  undo  that  which  has  been 
done  after  the  institution  of  the  suit.  Thus,  in  Clark  v. 
Martin,^  a  motion  was  made  to  restrain  the  carrying  up  a 
single-storied  back  building  of  a  house  two  stories  higher. 
The  motion  was  refused,  and  the  building  went  on  and  was 
completed.  On  appeal,  however,  the  injunction  was  granted, 
and  the  effect  of  this  was  to  compel  the  tearing  down  of  the 
additional  stories.' 

406.  Common  or  special. 

Again:  injunctions  are  (or  rather  were)  either  conmion  or 
special.  The  common  injunction  was  one  which  was  granted 
in  aid  of  or  secondary  to  another  equity,  as  in  the  case  of 
injimctions  to  restrain  proceedings  at  law,  and  it  issued  of 
course  upon  the  coming  in  of  the  bill,  without  notice.*  As 
soon,  however,  as  the  defendant  files  his  answer,  he  may 
move  to  dissolve  the  injunction;  and  it  is  then  a  question 
for  the  discretion  of  the  court  whether,  on  the  facts  disclosed 
by  the  answer,  or,  as  it  is  technically  termed,  upon  the  equity 
confessed,  the  injunction  shall  be  at  once  dissolved,  or 
whether  it  shall  be  continued  to  the  hearing.^ 

If  the  common  injunction  is  obtained  before  the  declara- 
tion has  been  filed  in  the  action  at  law  which  the  injunction 
seeks  to  restrain,  it  stays  all  further  proceedings  in  that 
action.  If  obtained  after  the  declaration,  the  defendant 
(the  plaintiff  in  the  action  at  law)  is  permitted  to  go  on  to 

>  Wm.  Joyce  on  Injunctions,  2.        Franklin    Railway    Co.    v.    Clarion 

>  49  Pa.  289.     See  ante,  p.  638,      Land  Co.,  54  Pa.  38;  Ives  v.  Edison, 
note  5.  124  Mich.  402. 

*  See,  also.  Western  v.  MacDer-  ^  High  on  Injunctions,  §  6. 

mott,   L.  R.  2  Ch.  72;  Durell  v.  ^Hoffman  v.  Livingston,  1  Johns. 

Pritchard,  L.  R.  1  Ch.  244;  Yates  v.  Ch.   211;   Roberts  v.   Anderson,   2 

Jack,  L.  R.  1  Ch.  295;  Warren  &  Johns.  Ch.  202. 
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judgment)  but  the  injunction  stays  the  execution.  If  the 
defendant  requires  discovery  to  aid  him  in  the  trial  at  law, 
proceedings  will  be  stayed  on  special  application,  until  the 
coming  in  of  the  answer.^ 

The  common  injunction  has  been  practically  abolished  in 
England;  as  such  injunctions  are  no  longer  of  course,  but  are 
granted  only  upon  a  bill  which  makes  out  a  prima  facie  case, 
and  which  must  be  supported  by  aflSdavit.^  In  the  United 
States,  as  a  general  rule,  the  common  injunction  does  not 
exist;  but  all  injunctions  are  granted  on  the  merits.' 

Special  injimctions  are  those  which  are  granted  upon  the 
merits  as  disclosed  by  affidavits.  The  allowance  of  a  special 
injunction  rests  in  the  sound  discretion  of  the  court.*  It  is 
granted  only  on  special  application,  though  it  may  be  ex 
parte;  and  it  is  usual  in  the  United  States  to  require  security 
before  issuing  the  writ.*^ 


406.  General  division  of  the  subject  of  injunctions. 

The  nature  of  the  writ  of  injunction  having  been  thus 
briefly  noticed,  the  occasions  for  the  exercise  of  this  equi- 
table remedy  must  be  considered. 


^  Adamfl's  Doct.  of  Equity,   195. 

« Stat.  16  and  16  Vict.,  c.  86,  §  58 
(Chancery  Procedure  Act,  1852); 
Wm.  Joyce  on  Injunctions,  1. 

•  Buckley  v.  Corse,  Saxton,  504; 
Perry  w.  Parker.  1  Wood  &  Min.  280; 
High  on  Injunctions,  §  6. 

^It  has  been  said,  in  some  cases, 
that  an  injunction  will  be  refused 
when  to  grant  it  would  cause  greater 
injury  than  to  refuse  it.  See  Normal 
School  V,  Cooper,  150  Pa.  80;  Heil- 
man  v,  L^anon  Ry.  Co.,  175  Pa.  188. 
But  see  Bigler  v.  Penna.  Canal  Co., 
177  Pa.  28,  and  the  remarks  of  Dean, 
J.,  on  p.  36.  If  the  legal  or  equita- 
ble rights  of  the  plaintiff  are  being 
violated,  if  he  has  no  adequate  rem- 
edy at  law,  if  he  has  been  vigilant 
in  asserting  his  rights,  if  he  comes 
into  court  with  clean  hands,   and 


otherwise  meets  the  general  require- 
ments imposed  by  equitable  maxims, 
he  ought  not  to  be  refused  relief,  be- 
cause to  grant  it  would  inconven- 
ience or  even  injure  the  wrong-doer — 
the  defendant;  for  no  one  can  be 
said  to  be  injvsredf  in  the  eye  of  the 
law,  when  he  is  compiled  to  discon- 
tinue wrongful  acts.  In  this  con- 
nection, see  Strobel  v.  Kerr  Salt  Co., 
164  N.  Y.  303;  Crescent  Mining  Co. 
0.  Silver  King  Min.  Co.,  17  Utah, 
444,  and  McGregor  v.  Case,  80  Minn. 
214. 

'High  on  Injunctions,  4th  ed.. 
Chap.  XXXIIl.;  Daniels's  Chan. 
Prac,  7th  ed.  1363.  See  Bdn  v. 
Heath,  12  How.  168.  Instances  may 
occur  in  which  it  is  not  necessary  to 
give  security.  Dodd  ».  flavdl,  17 
N.  J.  Eq.  256. 
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The  object  of  the  remedy  being  to  prevent  an  infringe- 
ment of  rights y^  the  general  division  of  the  subject  may 
naturaUy  be  mto  those  cases  in  which  the  writ  issues  for 
the  purpose  of  protecting  equitable  rights,  and  those  in 
which  it  issues  for  the  purpose  of  preventing  mjury  to  legal 
rights.^ 

The  first  class  of  cases  may  be  subdivided  into  those  in 
which  the  writ  issues  for  the  protection  of  equitable  rights 
by  enjoining  proceedings  at  law,  whereby  and  wherem  such 
rights  may  be  violated  or  disregarded,  and  those  in  which 
the  writ  issues  for  the  protection  of  such  equities  when  in- 
jury is  threatened  by  other  means  than  through  legal  pro- 
ceedings— as  where  the  rights  of  legatees,  partners,  ceatuia 
que  irustent,  mortgagors  and  others,  are  in  danger  of  being 
violated  by  the  executor  or  administrator,  co-partner, 
trustee,  or  mortgagee,  as  the  case  may  be. 

407.  Injunctions  to  restrain  proceedings  at  law;  Earl  of 
Oxford's  case. 

And,  first,  as  to  the  protection  of  equitable  rights  by  en- 
joining proceedings  at  law. 

It  is  well  estabUshed  that  equif^y  will  interfere  to  restrain 
proceedings  at  law  wherever  through  fraud,  mistake,  acci- 
dent, or  want  of  discovery  one  of  the  parties  in  a  suit  at  law 
obtains,  or  is  likely  to  obtain,  an  imfair  advantage  over  the 
other,  so  as  to  make  the  legal  proceedings  an  instrument  of 
injustice.'    The  ground  of  this  interference  is,  that  in  order 


^  An  injunctive  writ  cannot  be 
used  to  correct  past  injuries.  Davis 
V,  Hartwig,  195  Mo.  380. 

*  The  statute  in  Pennsylvania  au- 
thorises the  courts  to  restrain  acts 
which  are  "contrary  to  law."  It  has 
been  held  that  under  this  statute 
an  injunction  may  issue  to  restrain 
acts  which  are  contrary  to  "equity." 
Stockdale  v.  Ullery,  37  Pa.  486. 
See  McKane  v.  Adams,  123  N.  Y.  609. 

« Earl  of  Oxford's  Case,  1  Ch.  Rep. 
1;  2  Lead.  Cas.  Eq.  601  (4th  Eng. 


ed.).  See,  also,  Lyme  v.  Allen,  51 
N.  H.  242;  Ferguson  v,  Fisk,  28 
Conn.  501;  Weed  v.  Grant,  30  Conn. 
74;  Dehon  v.  Foster,  4  Allen,  545; 
Hine  v.  Handy,  1  Johns.  Ch.  6; 
Atlantic  De  Laine  Co.  v.  Tredrick,  5 
R.  I.  171;  Smithursti  v.  Edmunds,  14 
N.  J.  Eq.  406;  Metier  v.  Metier,  18 
N.  J.  Eq.  270;  19  N.  J.  Eq.  457;  Wor- 
rell V.  The  Church,  23  N.  J.  Eq.  96; 
Hall  V.  Piddock,  21  N.  J.  Eq.  311; 
Lyon's  Appeal,  61  Pa.  15;  Wistar  v, 
McManes,  54  Pa.  324;  Given's  Ap- 
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to  do  complete  justice  every  part  of  the  dispute  between 
the  parties  should  be  passed  upon.  Now,  in  the  common- 
law  courts,  the  rights  of  parties  could,  in  many  instances, 
receive  only  a  partial  consideration,  as  those  courts  could 
not  adjudicate  equities,  and  thus  only  a  part  of  the  dispute 
could  actually  be  decided.^  It  was  to  afford  a  remedy  to 
this  wrong  that  chancery  interfered  and  assmned  jurisdic- 
tion to  stay  legal  proceedings.  This  jurisdiction  is  exercised 
at  any  stage  of  the  legal  cause.  Thus,  an  injunction  is  some- 
times granted  to  stay  trial;  sometimes  after  verdict  to  stay 
judgment,  sometimes  after  judgment  to  stay  execution;  * 
sometimes  to  prevent  the  assignment  of  the  judgment;  ^ 
and  sometimes  after  execution  to  stay  the  money  in  the  hands 
of  the  sheriff  if  it  is  a  case  of  fieri  facias y^  or  to  stay  the  de- 
livery of  possession  if  it  is  a  writ  of  possession.  It  is  usually 
granted  on  the  application  of  the  defendant,  but  the  plain- 
tiff may  have  an  injunction,  as  where  a  verdict  has  been 
rendered  against  the  plaintiff  by  inequitable  means,  he  may 
come  into  chancery  to  prevent  the  entry  of  judgment  and 
to  get  a  new  trial.  In  short,  the  right  to  resort  to  equity 
does  not  belong  to  the  defendant  alone. 

It  has  been  held  in  England  that  a  plaintiff  might  file  a  bill 
to  enjoin  a  defendant  from  setting  up  a  plea;  ^  and  the 


peal,  121  Pa.  266;  Bulows  v.  The 
Committee  of  O'Neall,  4  Dees.  394; 
Vennum  v,  Davis,  35  III.  568;  Davis 
V.  Hoopes,  33  Miss.  173;  Gibson  v. 
Am.  L.  &  T.  Co.,  58  Hun,  443.  See 
Ochsenbien  v.  Papelier,  L.  R.  8  Ch. 
695,  where  the  application  of  the 
rule  to  proceedings  on  foreign  judg- 
ments was  discussed.  The  injunc- 
tion in  this  caae  was  refused.  See 
upon  this  subject  Dinsmore  v.  Nere- 
sheimer,  32  Hun,  204;  High  on  In- 
junctions, 4th  ed.,  Chap.  II  and 
Hilliard  on  Injunctions,  3d  ed., 
Chap.  VI. 

^See  Johnson  v.  Christian,  128 
U.  S.  374. 

'FoUansbee  v,  Scottish- Am.  Mfg. 


Co.,  7  111.  App.  498.  And  even  to  set 
aside  the  sale.  Herbert  v.  Herbert, 
47N.J.Eq.  11. 

*  Kallander  v.  Neidhold,  98  Mich. 
617. 

^The  common  injunction,  if  ob- 
tained after  declaration,  did  not  stay 
proceedings  at  once,  os  the  plaintiff 
in  the  common-law  action  was  at 
liberty  to  go  on  until  verdict  and 
then  stop.  If  the  injunction  was 
obtained  before  declaration,  it  stayed 
proceedings  at  once.  And  see  Bus- 
hong  V.  Rector,  32  W.  Va.  311; 
National  Park  Bank  v.  Goddard,  62 
Hun,  31;  Id.  131  N.  Y.  494. 

'  Stewart  v.  Raikoad  Co.,  2  De  O. 
&  S.  319. 
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Supreme  Coiirt  of  the  United  States  has  said  that  while  its 
''attention  has  not  been  called  to  any  case  wherein  a  bill 
has  been  sustained  in  favor  of  a  plaintiff  in  a  proposed  action 
at  law  to  enjoin  the  defendant  from  setting  up  a  threatened 
defence,  upon  the  ground  that  he  is  equitably  estopped  from 
so  doing,  we  know  of  no  good  reason  why  he  should  not  be 
permitted  to  do  so,  unless  his  remedy  at  law  be  plain,  ade- 
quate, and  complete."  ^ 

But  the  party  applying  for  an  injunction  to  restrain  a 
creditor  IroifL  collecting  a  debt  which  has  been  reduced  to 
judgment  must  have  a  proper  standing  in  court.  A  simple 
contract-creditor  who  has  not  reduced  his  debt  to  judgment 
has  not  such  a  standing,  and  a  court  of  equity  will  not  inter- 
fere at  his  instance  to  prevent  a  judgment-creditor  from 
issuing  process  in  execution.* 

The  right  of  the  Court  of  Chancery  to  exercise  this  juris- 
diction, especially  after  judgment,  was  the  occasion  of  the 
well-known  dispute  in  the  reign  of  James  I.,  between  Lord 
Chancellor  EUesmere  and  Lord  Chief  Justice  Coke.  An 
action  had  been  tried  in  the  King's  Bench,  in  which  the 
plaintiff  lost  his  verdict  in  consequence  of  one  of  his  witnesses 
being  artfully  kept  away.  He  then  came  into  chancery, 
praying  discovery  from  the  defendant.  The  latter  refused 
to  answer  and  was  committed  to  prison  for  contempt.  In- 
dictments were  then  preferred  (at  the  instance  of  Coke) 
against  the  complainant  and  his  counsel;  but  they  were 
thrown  out  by  the  grand  jury.  The  king  then  interfered  in 
favor  of  the  chancellor,  and  made  an  order  on  his  council 
book,  declaring  that  he  had  not  exceeded  his  jurisdiction, 
and  the  parties  who  had  preferred  the  indictment  were 
prosecuted  in  the  star  chamber.' 

Since  this  dispute  the  general  right  of  chancery  to  inter- 
fere by  injunction,  for  the  purpose  of  preventing  an  in- 

1  Davis  V.  Wakelee,  156  U.  S.  680-  sidered,  and  Wait  on  Fraudulent 
686.  Ck>nveyance8,  §  73. 

*  See  Artman  v.  Giles,  155  Pa.  40^  « Earl  of  Oxford's  Case,  1  Ch.  Rep. 

415,  where  the  subject  is  fully  con-      1;  2  Lead.  Cas.  £q.  601  (4th  Eng. 

ed.). 
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equitable  use  of  legal  process,  has  not  been  questioned  in 
England,  and  the  same  rule  exists  in  the  United  States.^ 

408.  Not  in  the  nature  of  Writs  of  Prohibition. 

It  is  important  to  remember  that  in  granting  this  re- 
lief equity  does  not  pretend  or  assume  to  interfere  with 
another  court.  The  injunction  is  in  personam  merely.  It 
is  directed  to  the  party  y  not  to  the  court  or  the  officers  thereof. 
It  is  not,  in  other  words,  a  writ  of  prohibition.^  An  injunc- 
tion, for  example,  restraining  an  execution  would  not  issue 
to  the  prothonotaries  or  clerks  of  the  common-law  court 
wherein  the  judgment  had  been  obtained,  but  to  the  plaintiff 
in. the  action,  forbidding  him  to  take  any  steps  towards 
getting  out  a  writ  of  execution,  and  disobedience  to  this 
injunction  would  be  a  contempt  on  the  plaintiff's  part  and 
punishable  accordingly.' 

409.  General  nature  of  this  jurisdiction. 

It  is  difficult  to  mark  out  with  precision  the  exact  limits 
witnin  which  a  court  of  equity  will  interfere  with  proceedings 
at  law.  Some  general  principles,  however,  have  been  well 
established;  and  certain  recognized  cases  exist  in  which  the 
jurisdiction  of  chancery  is  assumed.* 

It  may  be  said  on  high  authority  that  any  fact  which 
clearly  proves  it  to  be  against  conscience  to  execute  a  judg- 


*  See,  on  this  subject,  Hilliard  on 
Injunctions,  pp.  187  et  seq,  (3d  ed.). 
See  case  in  C.  P.  of  Chester  Co.,  Pa., 
in  the  17th  century,  cited  in  Mr. 
Lawrence  Lewis,  Jr.,  Essay,  in  Hist. 
Soc.  Mag.  for  July,  1881,  where  a 
court  sitting  as  a  court  of  equity 
reversed  the  judgment  which  it  had 
given  as  a  court  of  law. 

*  High  on  Injunctions,  4th  ed.,  §  45, 
el  seq.  See  Moore  v.  Browne,  a  case 
in  the  Register's  Book  of  the  Early 
Court  of  Chancery  in  the  Colony  of 
Pennsylvania,  p.  31.  Appendix  to 
Rawle's  Essay  on  Equity  in  Penn- 
sylvania, p.  20.    See,  also,  Mactavish 


V.  Kent,  Circuit  Judge,  122  Mich.  242; 
Graham  v.  Citizens'  Nat.  Bank,  45 
W.  Va.  701. 

•Wynn  v.  Newman,  75  Va.  811. 
Sec,  moreover.  Cole  v,  Cunningham, 
133  U.  S.  107,  where  the  Supreme 
Court  of  the  United  States  afiinned 
the  right  of  a  Massachusetts  court  to 
restrain  citizens  of  that  state  from 
prosecuting  an  action  at  law  in  a 
state  court  of  New  York.  Wierse  ». 
Thomas,  145  N.  C.  261. 

« Albright  v.  Oyster,  19  Fed.  849, 
and  note;  Shinkle  v,  Covington,  83 
Ky.  420;  Denny  v.  Fronheiser,  207 
Pa.  178. 
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meat,  and  of  which  the  injured  party  could  not  have  availed 
himself  in  a  court  of  law,  or  of  which  he  might  have  availed 
himself  in  a  court  of  law,  but  was  prevented  by  fraud  or 
accident^  unmixed  with  any  fault  or  neghgence  in  himself  or 
his  agents,  will  justify  an  application  to  a  Court  of  Chancery.* 
If  the  defence  is  equally  available  in  a  court  of  law,  either  by 
application  to  the  court  in  which  the  judgment  is  rendered 
or  by  appeal,^  and  no  special  ground  exists  growing  out  of 
fraud  or  accident,  equity  will  not  interfere.^  Thus  where 
judgment  is  obtained  at  law  by  means  of  perjured  testimony, 
equity  will  not  interfere.*   To  warrant  relief  in  equity  against 


*  Marine  Ins.  Co.  v.  Hodgson,  7 
Cranch,  332;  North  Chicago  MDl  Co. 
V,  St.  Louis  Co.,  162  U.  S.  696;  Lazar 
rufl  V.  McGuirk,  42  La.  194;  Given's 
Appeal,  121  Pa.  266;  Radzuwcit  v. 
Watkins,  53  Neb.  412;  Dowell  v. 
Goodwin,  22  R.  I.  287;  Brown  ti. 
Hurd,  66  111.  317.  See,  also,  Dodge 
V.  Strong,  2  Johns.  Ch.  228;  Duncan 
V.  Lyon,  3  Johns.  Ch.  356;  Thomp- 
son V,  Van  Buren,  3  Johns.  Ch.  396; 
Foster  ».  Wood,  6  Johns.  Ch.  87; 
Robinson  v,  Wheeler,  51  N.  H.  374; 
Norton  v.  Woods,  22  Wend.  522; 
Nye  V.  Sochon,  92  Wis.  43;  Cairo,  etc., 
R.  Co.  V,  Titus,  27  N.  J.  Eq.  102; 
Doughty©.  Doughty,  27  N.  J.  Eq.316; 
Borcherling  &.  Ruckelshaus,  49  N.  J. 
Eq.  340;  First  Baptist  Ch.  v.  Syms, 
61  N.  J.  Eq.  363;  Walter  v.  Heller, 
90  Ind.  198;  Kan.  &  Ark.  Val.  R.  R. 
Co.  V.  Fitzhugh,  61  Ark.  341;  Won- 
derly  ».  Lafayette  Co.,  150  Mo.  635; 
Miller  v,  McCan,  7  Paige  Ch.  461; 
Penn  v.  Ingles,  82  Va.  65.  The  court 
will  not  interfere  merely  because  the 
judgment  is  irregular;  Baker  v.  Mor- 
gans, 2  Dow,  626;  Shottenkirk  v. 
Wheeler,  3  Johns.  Ch.  280;  Life 
Ins.  Co.  V,  Bangs,  103  U.  S.  780;  nor 
because  the  execution  is  irregular. 
Hastings  v.  Cropper,  3  Del.  Ch.  165; 
Jarvis  v,  Martin,  77  Conn.  19; 
Kretschmar  v.  Ruprecht,  230  111.  492. 


Pittsburgh  R.  R,  Co.  v.  Peterson,  68 
Pa.  Sup.  61. 

« Brown's  App.,  66  Pa.  157;  Pol- 
lock V,  Boyd,  36  Neb.  369;  Levystein 
Bros.  V.  O'Brien,  106  Ala.  352;  The 
Mountain  Lake  Park  Ass'n  v.  Shart- 
zer,  83  Md.  10;  Teft  v.  Booth,  104 
Ga.  590;  Byrne  v.  Brown,  40  Fla.  109; 
Parker  Co.  o.  Schuler,  133  Ga.  696; 
Hanson  v.  Ralston,  168  111.  App.  163. 

'  Hendrickson  v.  Hinckley,  17 
How.  443;  Knox  Co.  v.  Harshman, 
133  U.  S.  154;  Smith  v,  Worthing- 
ton's  Admr.,  10  U.  S.  App.  622; 
Skirving  v. '  Nat.  Life  Ins.  Co.,  19 
U.  S.  App.  442;  Tompkins  v.  Drennen, 
13  U.  S.  App.  312;  Woodworth  ».  Van 
Buskerk,  1  Johns.  Ch.  432;  Baron  de 
Worms  V.  Miellier,  L.  R.  16  Eq.  554; 
Bryan  v.  Long,  14  Fla.  366;  Crim  v. 
Handley,  94  U.  S.  662;  Mintum  v. 
Farmere'  Loan  &  Trust  Co.,  3  Comst. 
498;  Linn  v.  Ncldon's  Admrs.,  23  N.  J. 
Eq.  169;  Lyme  v.  Allen,  51  N.  H. 
242;  Olmsted's  Appeal,  86  Pa.  284; 
Blair  v,  Reading,  99  111.  600;  Twp.  of 
Centre  v.  Marion  County,  110  Ind. 
679;  Guthrie  v,  Doud,  33  111.  App. 
68;  Stewart  v.  Snow,  6  Ind.  Ter.  126; 
Gorman  v.  Bonner,  80  Ark.  339; 
Rowland  v.  Staniford,  78  Neb.  343; 
Thomas  v.  Boyd,  108  Va.  584;  Cant- 
well  V.  Johnson,  236  Mo.  575. 

*  Md.  Steel  Co.  v.  Marney,  91  Md. 
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a  judgment  at  law,  it  must  be  shown  not  only  that  injustice 
had  been  done,^  but  that  the  defendant  was  not  guilty  of 
laches  about  his  defence.^  Thus,  in  Lansing  v.  Eddy,  where 
a  bill  was  filed  to  enjoin  the  collection  of  a  judgment  on  the 
ground  of  usury,  and  for  the  discovery  of  the  usury,  Chan- 
cellor Kent  refused  an  injunction,  because  the  usury  would 
have  been  a  good  defence  at  law,  and  no  reason  was  given 
why  the  defendant  in  the  judgment  did  not  seek  the  discovery 
while  the  suit  at  law  was  pending.  In  the  same  case,  also, 
the  chancellor  was  asked  to  enjoin  the  execution  because 
the  judgment  had  been  paid;  but  this  was  Ukewise  refused, 
on  the  ground  that  the  party  alleged  to  be  injured  had  a 
prompt  and  adequate  remedy  at  law.'  The  principle  is 
that,  as  between  concurrent  jurisdictions,  that  which  first 
attaches  will  have  the  preference,*  and  the  necessity  for 
equitable  interference  has  been  very  much  lessened  of  late 
years,  by  the  facility  with  which  verdicts  are  set  aside,  new 
trials  granted,  and  judgments  opened  in  courts  of  common 
law. 

It  is  a  question  of  some  doubt  whether  the  assmnption  of 
equitable  principles  by  conunon-law  courts  makes  any 
diflFerence  in  the  right  of  courts  of  equity  to  interfere  by 


360;  Munro  v.  Callahan,  55  Neb.  75; 
Donovan  v.  Miller,  12  Idaho,  600. 
Nor  where  judgment  is  obtained  on  a 
false  return  by  a  sheriff.  Smoot  v. 
Judd,  184  Mo.  508;  Steele  v.  Culver, 
157  Mich.  344;  Springfield  Traction 
Co.  V.  Dent,  159  Mo.  App.  220; 
French  ».  Raymond,  82  Vt.  156. 

1  Ford  V.  Hill,  92  Wis.  188.    See 
Hockaday  v,  Jones,  8  Okla.  156. 

*Dey  V,  Martin,  78  Va.  1.  See, 
also,  Snider  v.  Rinehart,  20  Colo 
456  (where  the  subject  is  discussed) 
Jackson  v.  Woodruff,  57  Ark.  699 
Donovan  v.  Miller,  12  Idaho,  600 
Callahan  v,  Spicer,  138  Ky.  623 
Day  V.  Hurchman,  65  Fla.  186 
Haughan  v.  City,  259  111.  249;  Moore 
».  Gulley,  144  N.  C.  81;  Fickford  v, 
Talbott,  225  U.  S.  661. 


'  Lansing  v,  Eddy,  1  Johns.  Ch.  49 
Smith  V.  Lowry,  1  Johns.  Ch.  320 
Barker  v,  Elkins,  1  Johns.  Ch.  465 
Floyd  V.  Ja3me,  6  Johns.  Ch.  479 
Holmes  v.  Remsen,  7  Johns.  Ch. 
286;  Roach  v,  Duckworth,  95  N.  Y. 
391 ;  Murphy  v.  Wilmington,  6  Houst 
108. 

*  See  South  Eastern  Railway  Go.  9, 
Brogden,  3  MacN.  &  G.  23;  Hoare  o. 
Bremiidge,  L.  R.  8  Ch.  App.  22; 
Conover  v.  The  Mayor,  25  Barb.  513; 
Crane  v.  Bunnell,  10  Paige  Ch.  333; 
Simpson  v.  Hart,  1  Johns.  Ch.  97; 
Telford  v.  Biinkerhoff,  163  111.  439. 
The  fact  that  the  common-law  court 
has  made  an  error,  will  not  justify 
chancery  in  enjoining  the  judgment. 
Graham  v.  Citizens'  Nat.  Bank,  45 
W.  Va.  701. 
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injunction.  It  has  been  decided  in  New  York  and  Vermont^ 
that  the  execution  of  a  judgment  might  be  restrained  on 
equitable  groimds,  although  those  grounds  would,  under  the 
modem  Uberality  of  common-law  courts,  have  been  enter- 
tained at  law,  and  would  have  constituted  a  good  defence 
there.  This  line  of  decisions  is  based  on  the  general  doctrine 
that  the  jurisdiction  of  equity  will  not  be  ousted  by  any 
subsequent  assumption  of  similar  jurisdiction  by  common- 
law  courts.^  In  other  decisions  a  contrary  rule  has  been 
held;  and  it  has  been  decided  that  equity  would  not  inter- 
fere where  the  defence  might  have  been  taken  in  the  ordinary 
course  of  legal  proceedings.*  And  where  the  powers  of  courts 
of  common  law  to  entertain  equitable  defences  have  been 
conferred  by  statute,  the  reason  for  the  interference  of  chan- 
cery would  seem  no  longer  to  exist.' 

The  fact,  however,  that  a  court  of  law  has  concurrent  juris- 
diction with  a  court  of  equity,  will  not  prevent  the  latter 
from  interfering  wherever  from  the  special  circumstances 
of  the  case  complete  justice  could  not  be  done  in  the  former 
tribunal. 

410.  General  extent  of  this  jurisdiction;  equitable  titles 
protected. 
The  cases  which  warrant  the  interference  of  courts  of 
equity  with  the  parties  to  a  legal  proceeding,  are  co-extensive 
with  the  subjects  of  equitable  jurisdiction.  It  may  be  said, 
generally  that  an  injunction  will  be  granted  to  restrain  an 
action  at  law  wherever  an  equitable  title  is  not  recognized, 
or  an  equitable  right  not  enforced,  or  where  exact  and  com- 
plete justice  would  not  be  done  between  the  parties  by  rea- 
son of  the  want  of  an  equitable  remedy.*   Thus,  by  running 

^King  V.  Baldwin,  17  Johns.  R.  fail]ire  to  do  so  was  due  to  some 

384,  overruling  Chancellor  Kent  in  cause  recognized  under  the  circum- 

2  Johns.  Ch.  554;  Viele  v,  Hoag,  24  stances  as  a  ground  for  equitable 

Vt.  46.    See,  also,  Williams  v.  Pile,  relief.    Allis  v.  Hall,  76  Conn.  329. 
104  Tenn.  273;  Todd  v.  Leslie,  171  *  Winfield    o.    Bacon,    24     Barb. 

Ala.  624.  154. 

'  Dickerson  v.  The  Commissioners,         ^  See  Sloane  v,  Clauss,  64  Ohio, 

6  Ind.  128.    Unless  the  defendant's  125. 
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over  the  heads  of  equitable  jurisdiction,  which  are  pointed 
out  in  this  work,  it  will  be  seen  what  are  the  occasions  upon 
which  the  writ  of  injunction  to  stay  proceedings  at  law 
may  issue. 

Thus,  if  a  trustee  were  to  assert  his  legal  title  by  eject- 
ment against  the  beneficial  owner,  equity  would  interfere 
by  injunction.  And  the  remedy  applies  to  implied  as  well  as 
express  trusts.^ 

Equity  will  also  restrain  suits  at  law  whereby  or  wherein 
the  equitable  titles  growing  out  of  mortgages,  and  the  as- 
signment of  choses  in  action,  are  likely  to  be  disturbed  or 
disregarded.* 

411.  Equitable  rights  protected. 

It  has  been  explained  in  a  former  part  of  this  work  that 
certain  equitable  rights  or  ''equities"  grow  out  of  accident, 
mistake,  and  fraud;  and  the  nature  of  these  different  heads 
of  jurisdiction,  and  the  circumstances  imder  which  these 
equities  will  be  enforced,  were  attempted  to  be  pointed  out 
and  discussed. 

In  addition  to  the  general  relief  which  is  afforded  by  bills 
filed  expressly  to  assert  these  equities,  a  Court  of  Chancery 
will  interfere  by  injunction  to  restrain  parties  from  asserting 
legal  rights  by  action  at  law  to  the  prejudice  of  equitable 
rights.  Thus,  if  an  instrument  which  forms  the  evidence  of 
the  title  of  a  party  has  been  lost  through  accident,  the  relief 
required  will  obviously  differ  with  the  position  of  the  plaintiff 
in  respect  to  the  property.'  If  he  is  out  of  possession,  he 
will  obtain  complete  relief  by  filing  a  bill,  because  the  decree 
will  then  be  evidence  of  his  title.    But  if  he  is  in  possession, 


*  Trenton,  etc.,  v,  McKelway,  8 
N.  J.  Eq.  84;  Somerville  Commrs.  v. 
Johnson,  36  N.  J.  Eq.  211.  See,  also, 
for  other  instances  of  relief  in  cases  of 
trust.  Hunt  t^.  Freeman,  1  Hamm. 
490;  Symons  v,  Reid,  6  Jon.  Eq.  327; 
North  Am.  Coal  Co.  v.  Dyett,  7 
Paige  Ch.  1;  Kerr  on  Injunctions, 
Chap.  XVI. 


*  Kerr  on  Injunctions,  Chap.  XVII. 
See,  also,  Hubbard  v.  Jasinski,  46 
111.  160;  Clagett  v.  Sahnon,  5  Gill  & 
J.  314;  Curd  v.  Wunder,  5  Ohio  St 
92;  Smithurst  v,  Edmunds,  14  N.  J. 
Eq.  408. 

'  See  Burnt  Records  Act  in  Illinoia; 
Harding  v.  Fuller,  40  111.  App. 
643. 


CH.  n,]  INJUNCTIONS,  651 

and  is  the  defendant  in  an  action  at  law,  the  only  relief  which 
he  needs  is  an  order  restraining  the  other  party  from  setting 
up  his  title.  This  can  be  accomplished  only  by  the  writ  of 
injimction;  which  may  accordingly  be  obtained  in  such  a 
case.^  So  also  for  the  purpose  of  carrying  out  the  general 
principle  that  equity  will  look  with  disfavor  upon  a  contract 
which  is  illegal  or  against  the  policy  of  the  law  or  the  provi- 
sions of  a  statute  and  which  has  been  already  noticed  under 
the  head  of  Fraud,  a  Court  of  Chancery,  where  a  judgment 
at  law  has  been  obtained  in  such  a  transaction,  will  prevent 
its  enforcement  by  injimction.^  These  instances  will  serve 
to  show  the  necessity  for  this  species  of  equitable  remedy  in 
the  three  cases  of  accident,  mistake,  and  fraud.  It  may  be 
added  here  that  to  obtain  complete  justice  it  is  sometimes 
necessary  that  the  re-execution  or  reformation  of  documents 
should  be  ordered,  or  that  instruments  should  be  delivered 
up  and  cancelled.  This  subject  will  be  noticed  in  the  succeed- 
ing chapter. 

The  writ  of  injunction  is  also  used  for  the  purpose  of  pro- 
tecting and  enforcing  the  equities  of  notice,  estoppel,  con- 
version, election,  and  adjustment,  wherever  those  rights  are 
in  danger  of  being  injuriously  affected  by  the  proceedings  of 
a  common-law  court.  Thus,  a  party  may  be  restrained  by 
injunction  from  asserting  in  an  action  at  law  a  legal- title 
against  an  equitable  title  of  which  he  had  notice; '  or  from 
setting  up  some  right  or  title  from  the  enforcement  of  which 
he  ought  to  be  estopped  in  equity  by  some  previous  conduct 
or  action  on  his  part;  or  from  violating  in  common-law 
actions  rights  acquired  under  the  equitable  doctrines  of  con- 
version and  election;  or  from  disturbing  those  rights  and 
duties  which  grow  up  under  the  general  head  of  adjustment. 


» See  Maps  v.  Cooper,  39  N.  J.  Eq.  *  Skipwith   v.   Strother,    3   Rand. 

316.     Where   the   vendee   has   ao-  214;  Boddie  v.  Brewing  Co.,  204  111. 

quired    only    an    equitable   interest  352;  antCf  §  223. 

equity  will  restrain  the  vendor  from  '  Borie  v.  Satterthwaite,    180  Pa. 

proceeding  on  a  judgment  in  eject-  542;  Oconto  Co.  v.  Lundquist,  119 

ment.    Nibert  v.  Baghurst,  47  N.  J.  Mich.  264. 
Eq.20I.   See  Butch  V.  Lash,  4  la.  215. 
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and  exhibit  themselves  in  the  equities  of  subrogation,  ex- 
oneration, contribution,  and  marshalling.^ 


412.  Equitable  remedies  assisted. 

Injunctions  to  restrain  proceedings  at  law  are  granted  not 
only  in  those  cases  in  which  equitable  titles  or  equitable 
rights  are  in  danger  of  bemg  disregarded,  but  also,  in  some 
instances,  where  more  complete  justice  between  the  parties 
may  be  effected  by  an  equitable  remedy.^  Thus,  a  man 
against  whom  an  action  has  been  brought  for  a  matter  of 
account  or  for  that  which  is  the  result  of  an  account,  has  a 
right,  on  making  out  a  proper  case,  to  ask  a  court  of  equity 
to  have  an  account  there  taken,  on  the  ground  that  the 
remedy  at  law  is  less  complete  than  the  remedy  in  equity. 
As  a  corollary  to  this  right,  the  complainant  has  the  further 
privilege  of  asking  for  an  injunction  to  restrain  the  suitor 
in  the  common-law  court  from  proceeding  with  the  action 
of  account — ^if  any  has  been  there  instituted.' 

So,  too,  where  one  of  the  parties  to  a  common-law  action 
desires  to  obtain  discovery  from  his  adversary,  the  juris- 
diction of  a  Court  of  Chancery  will  be  exercised  to  restrain 
the  other  party  from  proceeding  with  the  action  imtil  dis- 
covery is  obtained.* 

When  the  equitable  remedy  by  specific  performance  has 
been  invoked,  the  court  will  not  permit  an  action  at  law  to 
proceed  for  the  same  subject-matter,  and  the  complainant, 
therefore,  will  be  restrained  from  proceeding  at  law  for  dam- 
ages.^ The  defendant  in  the  suit  may  also,  by  injunction, 
be  restrained  from  withdrawing  the  subject  of  the  bill  from 
the  jurisdiction  of  the  court;  as  where  (for  example)  a  bill  is 

^  Ferrin  v.  Errol,  69  N.  H.  234;  » AndCTSon    ».    Noble,    1    Drew. 

Conklin  v,  Wehrman,  38  Fed.  874.  143. 

*  See  Wm.  Joyce  on  Injunctions,  *  Wynne  ».  Jackson,  2  Russ.  351; 

1053  (Part  II.);  note  to  Earl  of  Ox-  Ld.  Portarlington  v,  Soulby,  3  M.  & 

ford's  Case,  2  Lead.  Cas.  Eq.  613  K.  104. 

(4th  Eng.  ed.);  Chicago,  M.  &  St.  P.  « Duke  of  Beaufort  v,  Glynn,  3  Sm. 

Ry.  V.  Pullman  Palace  Car  Co.,  49  &  GifT.  213;  Reynolds  v.  Nelson,  6 

Fed.  409;  Commercial  Bank  v.  Cabell,  Madd.  18;  Prothero  v.  Phelps,  2  Jur. 

96  Va.  552.  (n.  b.)  173. 
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filed  for  the  specific  performance  of  the  sale  of  a  ship,  she 
may  be  restrained  from  leaving  port.^ 

A  court  of  equity  will  not  enjoin  criminal  proceedings,^ 
imless  they  are  instituted  by  a  party  to  a  suit  already  pend- 
ing before  it,  and  to  try  the  same  ri^t  that  is  in  issue  there.' 


413.  Injunctions  to  prevent  vexatious  litigation;  election 
between  remedies* 

A  court  of  equity  frequently  interferes  by  injunction  to 
restram  proceedings  at  law  for  the  purpose  of  preventing 
unnecessary  or  vexatious  Utigation.  This  it  does  by  com- 
pelling a  party  to  elect  between  two  remedies;  by  restraining 
a  party  from  bringing  an  action  in  another  court  after  a  court 
of  equity  has  once  obtained  possession  of  a  cause;  by  putting 
a  stop  to  repeated  attempts  to  Utigate  the  same  question; 
and  by  interfering  to  protect  a  party  who  is  liable  to  discharge 
some  debt,  duty,  or  obUgation  from  vexatious  suits,  by  two 
or  more  parties  severally  claiming  to  be  entitled  to  the  benefit 
of  such  debt,  duty,  or  obligation. 

As  to  the  first  of  the  above  instances  of  equitable  inter- 
ference, it  will  be  sufficient  to  say,  that  a  Court  of  Chancery 
will  not  permit  a  man  to  proceed  both  in  law  and  in  equity 


1  Hart  v.  Herwig,  L.  R.  8  Ch.  860. 
See,  also,  Home  Ins.  Ck>.  v.  Howell,  24 
N.  J.  Eq.  238;  Campbell  v.  Ernest, 
62  Hun,  620. 

«/n  re  Sawyer,  124  U.  S.  210; 
Davis,  etc.,  Co.  v.  Loe  Angeles,  189 
U.  S.  217;  Porter  o.  Fall,  34  Ark. 
375;  De  Queen  v.  Fenton,  98  Ark. 
521;  and  see  paat,  §  424;  Hemsley  v. 
Meyers,  45  Fed.  283;  World's  Co- 
lumbian Exposition  Case,  18  U.  S. 
App.  42;  Pleasants  v.  Smith,  90 
Miss.  440;  Mayor  v.  Saxon,  134  Ga. 
29;  Paulk  v.  Mayor  of  Sycamore, 
104  Ga.  24;  State  ex  rd.  v.  Wood,  155 
Mo.  425;  Osbom  v.  Charlevoix  Cir- 
cuit Judge,  114  Mich.  655.  See,  for 
an  exceptional  case.  The  City  of  Den- 
ver V.  Beede,  25  Colo.  172;  City  v. 
Water  Works,  152  Ala.  402;  Logan  v. 


Cable  Co.,  157  Fed.  570;  Block  o. 
Crockett,  61  W.  Va.  421;  Pratt  Food 
Co.  V.  Bird,  148  Mich.  631;  State 
V.  Feitz,  174  Mo.  App.  456;  Stead  v. 
Fortner,  255  111.  468;  Stames  v.  City, 
139  Ga.  531;  City  o.  Lacey,  157  Ky. 
261;  Milton  Dairy  Co.  v.  Ry.  Co., 
124  Minn.  239;  Chadwick  Club  v. 
Peasley,  142  N.  Y.  Supp.  586;  Cul- 
lom  V,  O'Brien,  3  Tenn.  Civ.  App.  15; 
McCormack  v.  Tacoma,  201  Fed.  374. 
•  In  re  Sawyer,  124  U.  S.  210,  per 
Mr.  Justice  Gray.  See,  also,  Ar- 
buckle  V.  Blackburn,  113  Fed.  616, 
and  the  language  of  Mr.  Justice  Shiras 
in  Harkrader  ».  Wadley,  172  U.  S. 
166,  citing  Mayor  of  York  v,  Pilk- 
ington,  2  Atk.  302,  and  Lord  Monta- 
gue V.  Dudman,  2  Vesey,  396;  Nims 
V.  Gilmorc,  17  Ida.  609. 
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at  the  same  time  in  respect  to  the  same  demand,  but  will 
compel  him  to  elect  in  which  court  he  will  proceed.^  To  this 
rule  there  appears  to  be  but  one  exception — ^viz.,  the  case 
of  a  mortgagee  who  is  entitled  to  enforce  all  his  remedies  at 
once.  He  may  foreclose  the  mortgage,  and,  at  the  same 
time,  proceed  upon  the  accompanying  bond.^ 

414.  Injunctions  after  the  court  has  assumed  jurisdiction 
of  a  cause. 

After  a  court  of  equity  has  once  got  possession  of  a  cause, 
it  will  not  suffer  any  of  the  litigating  parties  to  resort  to 
another  tribunal.'  Either  a  plaintiff  or  defendant  who  at- 
tempts to  do  so  may  be  restrained  by  a  motion  in  the  cause.^ 
Thus  a  man  who  has  filed  a  bill  for  specific  performance  is 
bound  to  submit  his  claim  for  damages  to  the  udgment  of 
the  court,  and  may  not  proceed  at  law  otherwise  than  by 
leave  of  the  court.  ^  And  so,  also,  in  a  suit  for  the  adminis- 
tration of  assets,  after  a  decree  has  been  made,  the  court 
will  not  suffer  a  creditor  to  institute  proceedings  at  law. 
Before  a  decree  is  made,  under  which  a  creditor  may  come 
in  and  prove  his  debt,  the  court  will  not  hinder  a  creditor 
from  pursuing  his  legal  remedies.  But  after  such  a  decree 
is  entered,  he  may  be  restrained  from  the  action  at  law. 

415.  Bills  of  Peace,  two  classes;  assertion  of  a  common 
right. 

Equity  interferes  by  injunction  to  restrain  repeated  at- 
tempts to  litigate  the  same  right.  Cases  of  this  kind  are 
usually  grouped  together  in  one  class,  under  the  head  of 
bills  of  peace.  These  bills  of  peace  are  of  two  kinds,  and 
are  filed  either  (first)  to  prevent  the  vexatious  recurrence  of 

^  Hogue  V,  Curtis,  1  J.  &  W.  429;         '  Alexander's    Estate,      214    Pa. 


Fennings  v.  Humphery,  4  Beav.  1 
*Schoole  V.  SaU,  1  Sch.  &  Lef.  176 
Taylor  v.  Waters,  1  My.  &  Cr.  266 
Kerr  on  Injunctions,  462  (4th  ed.) 
Van  Vrankin  v,  Roberts,  7  Del.  Ch 
16;  Henry  v.  Hodge,  171  111.  App.  10;  nett,  supra. 
Allen  V,  Pierce,  163  Ala.  612. 


369. 

*  Re3molds  v.  Nelson,  6  Madd.  18; 
Frank  v.  Basnett,  2  My.  &  K.  618; 
Spink  V.  Francis,  19  Fed.  670. 

*  Re3molds  v.  Nelson;  Frank  o.  Bae- 
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litigation  by  a  numerous  class  insisting  upon  the  same  right; 
or  (second)  to  prevent  the  same  individual  from  reiterating 
an  unsuccessful  claim.  ^ 

Bills  of  peace  of  the  first  class  occur  where  there  is  one 
general  common  right  to  be  established  against  several  or  a 
number  of  distinct  persons,  whether  one  person  claims  or 
defends  a  right  against  many,  or  many  claim  or  defend  a 
right  against  one.^  In  such  a  case  a  court  of  equity  will  in- 
terfere to  prevent  multipUcity  of  suits,  and  instead  of  suf- 
fering parties  to  be  harassed  by  a  number  of  separate  suits, 
each  of  which  only  decides  the  particular  right  in  question 
between  the  plaintiff  and  defendant  thereto,  will  at  once 
determine  the  general  right  by  decree.'  The  instances  of 
such  bills,  usually  given,  were  where  the  lord  of  a  manor 
claimed  a  right  against  the  tenants,  or  the  tenants  claimed  a 
common  right  against  the  lord;  or  where  a  parson  claimed 
tithes  against  his  parishioners,  or  the  parishioners  alleged  a 
modus  against  the  parson.^ 


416.  Sheffield  Water  Works  V.  Teomans. 

An  instance  of  a  more  practical  character,  la  modem  times, 
occurred  in  the  case  of  the  Sheffield  Water  Works  v.  Yeo- 
mans.^  The  reservoir  of  the  Sheffield  Water  Works  had 
burst  and  occasioned  an  inundation,  by  which  the  prop- 
erty of  a  large  number  of  persons  had  been  injured.    Under 


lAdamB's  Doct.  of  Equity,  199; 
Sharon  v.  Tucker,  144  U.  S.  533,  641, 

542. 

>  Smith  V,  Bank,  69  N.  H.  254. 

s  Cadigan  v.  Brown,  120  Maas.  493; 
Smith  V,  Smith,  148  Mass.  1;  Lons- 
dale Co.  0.  Woonsocket,  21  R.  I.  498; 
Att.-Gen.  v.  Patereon,  58  N.  J.  Eq. 
1;  City  of  Albert  Lea  v,  Nielsen,  83 
Minn.  246;  Kinkaid  v.  Hiatt,  24  Neb. 
562;  Dumont  v,  Peet,  162  Iowa, 
524.  See  Northcutt  v.  Tumey,  101 
Ky.  314,  for  a  case  where  two  per- 
sons who  were  owners  of  separate 
pieces  of  property  were  permitted  to 
file  a  joint  bill  against  a  common 


tort-feasor  to  protect  a  common  in- 
terest. Fairfield  v.  Southport  Nat. 
Bank,  77  Conn.  423;  Muncie  Gas  Co. 
V.  Muncie,  160  Ind.  97;  Jordan  v. 
Telegraph  Co.,  69  Kan.  140;  Con- 
solidated Gas  Co.  V.  New  York, 
157  Fed.  849;  Equitable  Life  As- 
surance Society  v.  Brown,  213  U.  S. 
25;  Mechanics'  Ins.  Co.  v.  Hoover, 
173  Fed.  888;  Rochester  Ins.  Co.  u. 
Schmidt,  175  Fed.  728;  Scruggs  v.  Ins. 
Co.,  176  Fed.  228;  Spring  Garden 
Ins.  Co.  V.  Amusement  Co.,  178  Fed. 
536;  Jones  v.  Harris,  90  Ark.  56. 

*  Adams's  Doct.  of  Equity,  199. 

»  L.  R.  2  Ch.  8. 
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an  act  of  Parliament,  passed  to  meet  the  case,  certificates 
for  damages  were  to  be  issued  to  the  property-owners,  which 
entitled  the  holder,  after  compliance  with  certain  formalities, 
to  a  claim  against  the  company  in  the  nature  of  a  judgment. 
A  diflference  of  opinion  afterwards  arose  between  the  com- 
missioners as  to  whether  their  powers  had  not  expired;  and 
a  large  number  (1500)  of  certificates  were  delivered  by  some 
of  the  commissioners  to  Yeomans,  who  was  the  town  clerk, 
for  distribution.  A  bill  was  then  filed  against  Yeomans  and 
five  of  the  persons  named  in  the  certificates  on  behalf  of 
themselves  and  of  all  others;  and  a  demurrer  to  this  bill  was 
overruled.  ''It  seems  to  me,"  said  Lord  Chancellor  Chelms- 
ford, "to  be  a  very  fit  case,  by  analogy  at  least,  to  a  bill  of 
peace,  for  a  court  of  equity  to  interpose  and  prevent  the  un- 
necessary expense  and  litigation  which  would  be  thus  oc- 
casioned, and  to  decide,  once  for  all,  the  validity  or  invalidity 
of  the  certificates  upon  which  the  claims  of  all  the  parties 
depend."  ^ 

417.  General  rules  as  to  Bills  of  Peace  of  the  first  class; 
Phillips  v.  Hudson. 

In  general,  in  order  that  a  bill  of  peace  may  be  maintained, 
the  complainant  must  first  have  established  his  right  at  law; 
and  a  court  of  equity  will,  if  necessary,  direct  an  issue  to  be 
tried  for  this  purpose.^ 

To  sustain  a  bill  of  peace  the  right  must  be  one  common 
to  all ;  hence  such  a  bill  will  not  lie  against  independent  tres- 
passers who  have  no  common  claim — ^as,  for  example,  against 
several  booksellers  who  have  infringed  a  copyright,  or 
against  several  persons  who  have  at  different  times  ob- 
structed a  ferry.* 

1 L.  R.  2  Ch.  11.  V.  Jersey  City,  9  N.  J.  Eq.  434;  Smith 

«Tenham  v.  Herbert,  2  Atk.  484;  o.  McConnell,  17  Dl.  135. 

Eldridge  t^.  Hiil,  2  Johns.  Ch.  281;  *  Adams's  Doct.  of  Eq.  200.    Sec, 

Bond  V.  Little,  10  Ga.  395;  Morgan  also,  Randolph  v,  Kinney,  3  Rand. 

V.  Smith,  11  111.  194;  Gunn  v.  Hani-  394;  Miller  v,  Grandy,  13  Mich.  540; 

son,  7  Ala.  585;  Lowe  v,  Lowry,  4  MoHenry  v.  Haaard,  45  Barb.  657; 

Ham.    77;    Harmer   v.    Gwynne,    5  Tumor  v.  City  of  Mobile,  135  Ala. 

McLean,  313;  Paterson,  etc.,  R.  Co.  73;  City  of  Albert  Lea  v,  Nielsen,  80 
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Moreover,  it  must  appear  that  the  rights  of  all  the  parties 
involved  in  the  subject-matter  of  the  controversy  can  be 
as  fully  and  completely  determined  in  such  single  suit  as 
they  could  be  in  the  several  suits.  ^ 

Nor  (it  has  been  held)  will  a  bill,  in  the  nature  of  a  bill  of 
peace,  lie  to  enjoin  the  enforcement  of  a  tax  under  the  reve- 
nue laws,  in  favor  of  a  number  of  persons,  joined  as  com- 
plainants, whose  only  interest  in  common  is  in  resisting  the 
tax,  they  having  no  common  interest  in  the  subject  on  which 
it  is  levied.^  But  more  recent  cases  have  laid  down  a  some- 
what broader  rule.  Thus  where  the  owners  of  distinct  par- 
cels of  land  affected  by  the  same  tax  joined  in  a  bill  to  set  it 
aside; '  or  where,  even,  there  is  a  common  interest  in  the  re- 
lief sought,^  the  jurisdiction  has  been  sustained.^ 

When  a  bill  of  peace  is  filed  for  the  purpose  of  establishing 
a  right  in  which  many  are  interested,  it  must  be  filed  on  be- 
half of  all,  and  will  not  lie  to  establish  the  right  of  the  com- 
plainant only.^ 

Thus,  one  commoner  may  file  a  bill  on  behalf  of  himself 
and  of  all  others  to  establish  a  right  of  common,  ss  against 


Minn.  101;  Webb  v.  Parks,  110  Ga. 
639;  Ducktown  Sulphur  Co.  v.  Fain, 
109  Tenn.  67;  IlUnoia  Steel  O).  v. 
Schroedcr,  133  Wis.  561;  Buchanan 
».  Adkins,  175  Fed.  701. 

>  Eureka  &  K.  R.  R.  Ck>.  v,  Cal.  & 
N.  Ry.  Co.,  109  Fed.  509.  See 
Hale  V.  AUinson,  188  U.  S.  56;  Fidel- 
ity Trust  Co.  V,  Archer,  179  Fed.  32. 

*  Cutting  t;.  Gilbert,  5  Blatch.  259; 
Schulenberg-Boeckler  Lumber  Co.  v, 
Hayward,  20  Fed.  422;  High  on  In- 
junctions, §  508;  Tribette  v.  Rail- 
road Co.,  70  Miss.  182.  See,  how- 
ever, Railroad  Co.  v.  Garrison,  81 
Miss.  257,  where  Tribette  v.  Railroad 
Co.  is  distinguished.  See  Kansas 
City  Ry.  Co.  v.  Quigley,  181  Fed.  198, 
where  Tribette  v.  R.  R.,  is  fully  con- 
sidered. Whitlock  V.  R.  R.  Co.,  91 
Miss.  779;  Watson  v.  Huntington, 
215  Fed.  476. 

42 


*  Thomas  v.  Auditor  General,  120 
Mich.  535. 

*  Lonsdale  Co.  v.  City  of  Woon- 
socket,  21  R.  I.  498;  VirgininrCaro- 
lina  Chem.  Co.  v.  Home  Ins.  Co.,  113 
Fed.  1. 

'  See,  also,  City  of  Chicago  v,  Col- 
lins, 175  111.  445;  German  All.  Ins. 
Co.  i;.  Van  Cleave,  191  111.  410,  and 
Brown  el  al,  v.  Canal  and  Reservoir 
Co.,  26  Colo.  66.  But  in  some  of 
these  cases  the  bill  was  filed  on  be- 
half not  only  of  the  complainants  but 
of  all  others  entitled  to  the  same 
right  and  suffering  from  the  same 
violation  of  it.  See  cases  cited  in 
next  succeeding  notes.  Spiegler  v. 
City  of  Chicago,  216  III.  114;  Grav  v. 
Foster,  46  Ind.  App.  149. 

*  Phillips  t^.  Hudson,  L.  R.  2  Ch. 
243. 
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the  lord ;  but  he  cannot  file  a  bill  to  establish  simply  his  indi- 
vidual right.  The  answer  to  such  a  complainant  is:  ''If  this 
is  a  disturbance  of  your  common,  why  do  you  not  bring  your 
action?  You  may  maintain  an  action;  prove  your  right  of 
common,  prove  that  the  lords  have  invaded  that  right,  and 
you  will  recover  at  law."  ^ 

It  is  enough,  however,  if  one  general  question  exists  which 
is  to  be  determined.  Thus  a  number  of  persons  engaged  in 
the  same  occupation  (plumbers)  may  join  in  testing  the 
legality  of  an  ordinance  requiring  them  to  take  out  a  li- 
cense; ^  or  different  riparian  owners  of  distinct  parcels  of  land 
may  unite  to  enjom  a  higher  riparian  owner  from  diverting 
or  polluting  the  stream;  ^  or  a  person  may  in  one  suit  assert 
a  right  of  way  against  several  abutting  owners  whose  in- 
terests are  distinct.*  In  Milwaukee  Electric  Railway  & 
Light  Co.  V.  Bradley,^  where  a  question  had  arisen  as  to  the 
legal  rate  of  fare,  the  defendants  and  others  repeatedly  re- 
fused to  pay  the  fare  demanded,  were  repeatedly  ejected  from 
cars  and  repeatedly  brought  suits  before  justices  of  the  peace.' 
It  was  held  to  be  a  case  for  equitable  relief  under  this  head. 
So,  where  a  person  was  in  possession  of  land  with  a  complete 
legal  title,  though  not  all  appearing  of  record,  it  was  held 
that  he  was  entitled  to  an  injunction  to  restrain  a  number  of 
ejectment  suits  brought  against  him  as  to  a  portion  of  the 
premises,  since  the  question  was  the  same  as  to  all  of  the 
premises,  and  might  be  determined  by  the  proceeding  in 
chancery.^    But  where  the  relief  can  be  equally  aflforded  by 


>  Phillips  V,  Hudson,  L.  R.  2  Ch. 
248.  See,  also,  Eldridge  v.  Hill,  2 
Johns.  Ch.  271;  Denton  v.  Jackson, 

2  Johns.  Ch.  120  (where  it  was  held 
that  one  inhabitant  could  not  file  a 
bill  on  behalf  of  the  town) ;  Tenham  v. 
Herbert,  2  Atk.  483;  Cowper  t>.  Clerk, 

3  P.  Wms.  155;  High  on  Injunctions, 
§61. 

« Wilkie  V.  City  of  Chicago,  188  lU. 
444. 

» Strobe!  o.  Kerr  Salt  Co.,  164  N.  Y. 
303. 


<Stockwell  V,  Fitzgerald,  70  Vt. 
468. 

•  108  Wis.  467.  See,  also,  South- 
em  Pacific  Co.  V,  Robinson,  132  Cal. 
408. 

•  City  of  Chicago  v.  Chicago  City 
Ry.  Co.,  222  111.  560;  City  of  Cleve- 
land V.  Cleveland  Ry.  Co.,  194  U.  S. 
517. 

^  Woods  V.  Monroe,  17  ^ilich.  238; 
Bailey  v.  Tillinghast,  99  Fed.  801. 
It  is  a  well-established  rule  in  equity 
pleading,  that  in  certain  cases  bills 
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a  court  of  law  by  means  of  an  order  consolidating  the  suits^ 
an  injunction  will  be  refused.^ 

418.  Bills  of  Peace  of  fhe  second  class. 

Bills  of  peace  of  the  second  class,  viz.,  those  wherein  the 
plaintiff  seeks  to  restrain  the  defendant  from  reiterating  an 
unsuccessful  claim,  originated  in  the  fact  that  a  verdict  in 
an  action  of  ejectment  was  not  conclusive  upon  the  rights 
of  the  real  parties  to  the  controversy,  and  successive  actions 
might,  therefore,  be  brought  indefinitely  upon  the  same  title. 
In  some  of  the  United  States  this  rule  has  been  altered,  and 
two  verdicts  in  favor  of  the  same  title  are  deemed  conclusive 
upon  the  right.  In  order,  however,  to  remedy  the  evil  as  it 
existed  at  common  law,  chancery  entertains  a  bill  to  enjoin 
further  litigation,  after  repeated  trials  at  law.  This  juris- 
diction was  established  by  a  case  in  the  House  of  Lords,  and 
is  now  imquestionable.^  But  where  the  causes  of  action  are 
different,  equity  will  not  interfere,  although  the  question  may 
be  the  same.' 


419.  Bills  of  Interpleader. 
The  only  instance  wherein  a  court  of  equity  interferes  to 


may  be  filed  by  one  or  more  persons 
on  behalf  of  themselyee  and  all  others 
standing  in  a  similar  position  and 
claiming  the  same  right.  Such  are 
creditors'  bills,  and  bills  filed  by  one 
or  more  stockholders  in,  or  creditors 
of,  a  company  against  projectors  or 
directors.  See  Watte's  Appeal,  78 
Pa.  370;  Spering's  Appeal,  71  Pa.  24; 
Warner  v.  Hopkins,  111  Pa.  332;  City 
of  Albert  Lea  v.  Nielsen,  83  Minn. 
246,  and  Story's  Equity  Pleadings, 
§§  07-136,  where  the  subject  is  dis- 
cussed. 

*  Peters  v,  Prevost,  1  Paine  C.  C. 
64;  National  Park  Bk.  v,  Goddard,  62 
Hun,  31;  131  N.  Y.  494;  Mayor  of 
Gainesville  ».  Dean,  124  Ga.  750. 

s  Earl  of  Bath  9.  Sherwin,  4  Bro. 
P.  C.  (Tomlin)  373.    See,  also,  Bare- 


foot V,  Fry,  Bunb.  158;  Letton  v, 
Goodden,  L.  R.  2  Eq.  123;  Marsh  v. 
Reed,  10  Ohio,  347;  Craft  v.  Lathrop, 
2  Wall.  Jr.  103;  Dedman  v.  Chiles,  2 
Monr.  426;  Paterson,  etc.,  R.  Co.  v. 
Jersey  City,  9  N.  J.  Eq.  434;  Thomp- 
son's App.,  107  Pa.  559;  Nicoll  v. 
The  Trustees  of  Huntingdon,  1  Johns. 
Ch.  166;  Third  Avenue  R.  Co.  ». 
New  York,  54  N.  Y.  169;  Patterson  ». 
McCamant,  28  Mo.  210;  Porter  v. 
Reed,  123  Mo.  587;  Pratt  v.  Kendig, 
128  111.  293;  Boston  and  Montana 
Consolidated  Copper  and  Silver  Min- 
ing Co.  V,  Montana  Ore  Purchasing 
Co.,  188  U.  S.  632;  Lyons  v.  Im- 
porters' Bank,  214  Pa.  428. 

*  Mount  Zion  v.  Gillman,  6  Biss. 
479.  See,  however,  Town  of  Weston 
V.  Ralston,  48  W.  Va.  170. 
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prevent  vexatious  litigation,  which  yet  remains  to  be  noticed, 
is  the  case  wherein  a  bill  is  filed  to  protect  a  party  who  is 
liable  to  discharge  some  debt,  duty,  or  obligation,  from  suits 
by  two  or  more  persons  severally  claiming  to  be  entitled  to 
the  benefit  of  such  debt,  duty,  or  obligation.  Bills  for  this 
object  are  called  bills  of  interpleader.  The  ground  upon 
which  this  jurisdiction  rests  is  that  a  mere  stakeholder  ought 
to  be  protected  as  against  conflicting  claimants.'  The  jus- 
tice  of  this  rule  was  recognized  at  common  law,  but  its  ap- 
plication was  exceedingly  limited,  being  confined  to  the  old 
actions  of  quare  impedit  and  writ  of  right  of  ward,  and  to 
the  single  personal  action  of  detinue,  and  then  only  in  the 
two  cases  of  bailment  and  accident.^ 

The  right  of  interpleader  at  law  has  been  extended  in 
England  '  and  in  many  of  the  United  States  by  statute;  but 
in  some  of  the  States  the  remedy  is  in  equity  alone,  and  in 
others  the  equitable  remedy  is  necessarily  invoked  in  some 
cases.** 


420.  Bills  must  show  title  in  two  claimants. 

A  bill  of  interpleader  must  show  title  in  two  claimants. 
Thus,  a  sheriff  who  seizes  goods  on  execution  cannot  file  a 


^  Crawshay  v.  Thornton,  2  My.  & 
Cr.  1 ;  Fariey  ».  Blood,  10  Foster,  354; 
Bedell  v.  Hoffman,  2  Paige  Gh.  199; 
Gady  v.  Potter,  55  Barb.  463;  Lincoln 
V.  Rutland  R.  Go.,  24  Vt.  639;  Morse 
t;.  Stevens,  131  Mass.  389;  Mount 
Holly  Go.  V,  Ferree,  17  N.  J.  Eq.  117; 
Packard  v.  Stevens,  58  N.  J.  Eq.  489; 
Hastings  v.  Gropper,  3  Del.  Gh.  105; 
Strange  v.  Bell,  11  Ga.  103;  Burton 
V,  Black,  32  Ga.  53;  Gonley  v.  Alar 
bama  Gold  Life  Ins.  Go.,  67  Ala.  472; 
Harris  Banking  Go.  v.  Miller,  190 
Mo.  640;  Pope  v.  Ames,  20  Oreg.  199; 
Ball  V.  Madden,  139  Ga.  727;  Wheeler 
V.  Armstrong,  164  Ala.  442;  Ghicago 
Ry.  Go.  V.  Moore,  92  Ark.  457;  Michi- 
gan Trust  Go.  V.  McNamara,  165 
Mich.  200;  Rochelle  v.  Express  Go., 
66  Tex.  av.  App.  142. 


*  Story's  Equity  Jurisp.,  §§801- 
804.  The  common-law  process  of 
garnishment  was  in  the  nature  of  an 
interpleader.  See  2  Reeves's  Hist. 
Eng.  Law,  pp.  635,  636  (Finlason's 
ed.)  for  a  history  of  its  use. 

» 1  and  2  Wil.  IV.,  c.  58;  1  and  2 
Vict.,  c.  45,  §  2;  23  and  24  Vict.,  c. 
126,  §12.  See  Best  0.  Hayes,  1  Hurl. 
&  Golt.  718;  Tanner  v,  European 
Bank,  L.  R.  1  Ex.  261. 

«See  Ramsdell  v.  Butler,  60  Me. 
216,  where  the  reasoning  of  the  court 
would  seem  to  do  away  with  the  ne- 
cessity for  bills  of  interpleader  as 
filed  by  the  stakeholder,  and  reader  it 
obligatory  upon  one  of  the  claimants 
to  resort  to  equity.  But  the  cor- 
rectness of  this  view  may  well  be 
doubted. 
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biU  of  interpleader  to  determine  adverse  claims  existing  to 
the  property;  for  the  defendant  in  the  execution  has  no  right 
to  hold  against  the  sheriff's  levy;  whereas,  so  far  as  the  ad- 
verse claunant  is  concerned,  the  sheriff  is  simply  a  wrong- 
doer.  It  has,  therefore,  been  found  necessary  to  protect 
sheriffs  under  these  circumstances  by  special  statutes. 

But  where  the  contest  is  between  the  execution-creditor 
and  a  party  who  claims  title  to  the  fund  realized  by  a  sheriff, 
a  bill  of  interpleader  will  he.  Thus,  in  Child  v.  Mann,  the 
sheriff,  who  was  in  possession  of  goods  under  a  fieri  facias, 
was  served  with  notice  of  an  adjudication  in  bankruptcy 
against  the  debtor,  and  notice  by  the  assignee  to  quit  posses- 
sion. The  execution-creditor  then  obtained  an  order  on  the 
sheriff  to  make  return  of  the  writ,  and  the  sheriff  then  sold 
the  goods.  It  was  held  that  the  sheriff  was  entitled  to  file  a 
bill  of  interpleader  against  the  assignee  and  the  plaintiff  in 
the  execution.^ 

An  agent  or  attorney  cannot  compel  his  principal  and  a 
third  party  to  interplead,  nor  can  a  tenant  maintain  an 
interpleader  bill  against  his  landlord  and  a  sti:anger;  the 
reason  in  these  cases  being  that  the  attorney,  or  agent,  or 
tenant  cannot  be  permitted  to  controvert  the  title  of  the 
party  under  whom  he  holds.  ^  The  possession  of  a  tenant 
is  the  possession  of  the  landlord,  and  it  would  be  exceedingly 
unjust  and  vexatious  to  allow  the  tenant  to  put  his  landlord 
on  the  same  footing  as  a  stranger.  But  a  tenant  may  always 
show  that  his  landlord  has  parted  with  his  title,  and  hence 
he  may  file  a  biU  of  interpleader  against  his  landlord,  and 
one  who  claims  derivatively  from  the  landlord  by  a  convey- 
ance subsequent  to  the  commencement  of  the  tenancy.' 

Nor  will  a  bill  of  interpleader  lie  by  a  debtor  against  his 
creditor  and  a  third  person  who  claims  the  debt,  not  through 

1  Child  V,  Mann,  L.  R.  3  Eq.  806.  does  not  seem  to  have  been  followed. 

*Cook  V.   Rofislyn,    1   Giff.    167;  Johnson  t;.  Adams,  82  Vt.  398. 
Crane  v.  Bumtrager,  1  Cart.  (Ind.)  *  Crawshay  v,  Thornton,  2  My.  & 

165;  Whitewater,  etc.,  Co.  v.  Come-  Cr.  1,  21;  Stuart  ».  Wdch,  4  My.  & 

gys,  2  Cart.  (Ind.)  469;  Nickolson  v.  Cr.  305;   Ketcham  v.   Brazil   Block 

Knowles,  5  Madd.  47.    InMcFadden  Coal  Co.,  88  Ind.  515;  Spangler  v. 

9.  Swinerton,  36  Oreg.  336,  this  rule  Spangler,  11  Cal.  App.  321. 
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any  privity  with  the  creditor  but  by  a  title  paramount  to 
his.i 

421.  Complainants  must  claim  no  interest. 

A  bill  of  interpleader  will  not  lie  where  the  plaintiff  claims 
an  interest  in  the  subject-matter  himself.^  Thus,  if  an 
action  is  brought  against  an  auctioneer  for  a  deposit,  he 
cannot  maintain  a  bill  of  interpleader  if  he  insists  upon  re- 
taining either  his  own  commission  or  the  duty.' 

So,  also,  where  an  interpleader  bill  alleged  that  the  inter- 
est on  a  sum  secured  by  a  poHcy  is  not  due  from  the  company 
by  whom  the  bill  was  filed,  it  was  held  not  sustainable.^ 

It  is  not  necessary  that  the  title  of  both  the  claimants  be 
legal ;  one  title  may  be  legal  and  one  equitable,  or  both  equi- 
table.^ It  is  essential  to  an  interpleader  that  the  party  seek- 
ing relief  should  have  incurred  no  independent  liability  to 
either  party,  and  should  have  acknowledged  the  title  of 
neither.  If  he  has  come  under  any  personal  obligation  to 
either  of  the  claimants  in  respect  of  the  specific  property  in 
dispute,  independently  of  the  question  of  title,  so  that  the 
whole  of  the  rights  claimed  by  the  defendants  cannot  be 
properly  determined  by  litigation  between  them,  it  is  not  a 
proper  case  for  interpleader."    The  cases  of  landlord  and 


1  Third  Nat.  Bank  n.  SkillingiB 
Lumber  Co.,  132  Mass.  410. 

*Dobnert'8  Appeal,  64  Pa.  311; 
Bridesburg  Mfg.  Co.'s  Appeal,  106 
Pa.  275;  Killian  v,  Effingham,  110 
U.  S.  568.  But  see  McFadden  v. 
Swinerton,  36  Oreg.  336;  cmUf  p.  661, 
note  2;  Manufacturers  Finance  Co.  v. 
Jones,  141  Ga.  619;  Hdniich  v,  Har- 
rigan,  179  HI.  App.  199;  Stewart  v. 
Sample,  168  Ala.  270;  Commerce 
Trust  Co.  V.  Banks,  161  Mo.  App.  431. 

>  Mitchell  V,  Hayne,  2  Sim.  &  St. 
63. 

^Bignold  V,  Audland,  11  Sim. 
23. 

*  See  Hamilton  v.  Marks,  5  De  G. 
&  Sm.  638;  Lozier's  Exrs.  v.  Van 


Saun's  Admrs.,  3  N.  J.  Eq.  325; 
Yates  V.  Tisdale,  3  Edw.  Ch.  71; 
O'Connell  v.  Surety  Co.,  185  HI.  App. 
458. 

*  Crawshay  v,  Thornton,  2  My.  & 
Cr.  1;  Pearson  v.  Cardon,  2  Rus.  & 
Myl.  606;  Cochrane  v.  O'Brien,  2  Jo. 
&  Lat.  380;  Desborough  v.  Har- 
ris, 5  DeG.,  M.  &  G.  439, 455;  Crom- 
well  V,  Amer.  L.  &  T.  Co.,  57  Hun, 
149;  Wakeman  v.  Kinggland,  46  N. 
J.  Eq.  113;  Conn.  Mut.  life  Ins.  Co. 
V,  Tucker,  23  R.  I.  1.  Though  the 
liability  be  admitted  by  mistake. 
Mitchell  V.  N.  W.  Mfg.  &  Car  Ca, 
26  111.  App.  295;  Standley  v.  Roberta, 
19  U.  S.  App.  407;  Hayward  ». 
McDonald,  192  Fed.  891. 
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tenant,  and  principal  and  agent,  already  stated,  are  illustra- 
tions of  this  rule. 

While,  under  a  strict  interpleader  bill,  the  complainant 
can  have  no  affirmative  relief  other  than  that  he  may  be 
relieved  from  the  responsibility  of  conflicting  claims,  yet 
bills  in  the  nature  of  bills  of  interpleader  may  sometimes  be 
entertained,  in  which  the  complainant  may  have  active 
affirmative  relief  beyond  and  in  addition  to  the  usual  inter- 
pleader decree.^ 

422.  Debt  or  duty  must  be  the  same. 

It  is  also  essential  that  the  debt,  duty,  or  thing  claimed  by 
both  parties  should  be  the  same.^  Thus,  where  a  purchaser  of 
tea  was  sued  by  the  seller  for  the  price,  and  was  also  sued  in 
trover  by  the  person  who  alleged  himself  to  be  the  real 
owner,  it  was  held  not  to  be  a  case  of  interpleader,  for  the 
parties  were  not  seeking  the  same  thing.  The  one  was  en- 
deavoring to  obtain  the  price  of  the  goods,  the  other  damages 
for  their  conversion.' 

So,  also,  where  an  auctioneer,  by  direction  of  the  owner, 
had  sold  to  two  persons  successively,  and  had  received  a 
deposit  from  each,  it  was  held  that  the  auctioneer  could  not 
support  a  bill  of  interpleader  against  the  owner  and  the  two 
purchasers,  because,  although  there  was  one  question  in 
common  between  the  purchasers,  viz.,  which  was  to  be  the 
purchaser  of  the  estate,  their  claims  against  the  auctioneer 
were  for  two  different  things,  viz.,  by  each  for  his  own  de- 
posit. The  biU  was,  therefore,  dismissed  as  against  the 
second  purchaser  with  costs,  and  it  was  decreed  that  the 
seller  and  the  first  purchaser  should  interplead  as  to  the 
first  deposit.^ 

It  is  not  necessary  to  sustain  a  bill  of  interpleader  that  an 
action  be  actually  commenced.    It  is  sufficient  if  claims  have 

>  Illingworth  v,  Rowe,  52  N.  J.  £q.  '  Slaney  v.  Sidney,  14  Mees.  &  W. 

960.  800;  Rauch  v.  Fort  Dearborn  Nat. 

s  Hoyt  V.  Gouge,  125  la.  603;  Hein-  Bank,  223  111.  507. 

rich  V,  Harrigan,  179  III.  App.  100;  *  Hoggart  v.   Cutts,   Cr.  &    Ph. 

Stewart    v.  Sample,   168   Ala.  270;  107. 
Maxwell  v.  Frasier,  52  Or.  183. 
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been  made  against  the  complainant,  and  he  is  threatened 
with  a  double  litigation.^ 

When  the  complainant's  right  to  interpleader  is  estab- 
lished either  by  admissions  in  the  answer  or  by  proofs,^  he 
is  dismissed  with  the  costs  of  his  litigation,  which  are  to  be 
paid  out  of  the  fund,  and  the  conflicting  claims  of  the  de- 
fendants are  then  disposed  of  in  the  manner  best  adapted 
to  the  circumstances  of  the  case.  The  bill  is  consid»*ed  as 
putting  the  defendants  to  contest  their  respective  claims 
just  as  a  bill  by  an  executor  or  trustee  to  obtain  the  direc- 
tion of  the  court  upon  the  adverse  claims  of  the  different  de- 
fendants. If,  therefore,  at  the  hearing  the  question  between 
the  defendants  is  ripe  for  a  decision,  the  court  decides  it; 
if  not,  it  directs  an  action  or  an  issue,  or  a  reference  to  a  mas- 
ter, as  may  be  best  suited  to  the  nature  of  the  case.  An  issue 
or  a  reference  is  generally  the  most  cheap  and  efficacious  mode 
of  settling  the  controversy  between  the  defendants;  and  the 
expense  of  an  action  at  law  or  of  an  original  bill  to  be  filed 
under  the  direction  of  the  court  can  seldom  be  necessary.* 

423.  Injunctions  in  aid  of  proceedings  in  Bankruptcy. 

The  Revised  Statutes  of  the  United  States  provide,  in  §  720, 
that "  the  writ  of  injunction  shall  not  be  granted  by  any  court 
of  the  United  States  to  stay  proceedings  in  any  court  of  a 
state  except  in  cases  where  such  injunction  may  be  authorized 
by  any  law  relating  to  proceedings  in  bankruptcy." 

Under  the  former  Act  of  Congress  of  March  2,  1867,  to 
^'Establish  a  Uniform  System  of  bankruptcy  throughout  the 
United  States,"  injunctions  might  be  granted  to  stay  pro- 
ceedings at  law,  both  for  the  benefit  of  the  creditors  of  the 
debtor,  and  for  the  benefit  of  the  debtor  himself-  Thus,  the 
Federal  District  Courts  could  interfere,  by  injunction,  in 

^Richards  v.  Salter,  6  Johns.  Ch.  Hendry  v.  Key,  1  Dickens,  291,  n.); 

445;  Heinrich  v.  Harrigan,  179  III.  Brymer  v,  Buchanan,  1  Cox  Ch.  Cas. 

App.  199.  425;  Hodges  v.  Smith,  1  Cox  Ch.  Cas. 

*  Statham  v.  %!!,  Turn.  &  R.  30.  357;  Aldridge  v.  Thompson,  2  Bro. 

*  City  Bank  v.  Bangs,  2  Paige  Ch.  Ch.  149;  Duke  of  Bolton  v.  Williams, 
572;  Atkinson  v.  Marks,  1  Cow.  696;  4  Bro.  Ch.  297;  Angel  p.  Hadden,  16 
Jones  V.  Gilham,  Cooper^s  R.  49  (see  Ves.  203. 
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cases  of  involuntary  bankruptcy,  to  restrain  the  debtor  and 
any  other  person,  during  the  pendency  of  the  rule  to  show 
cause,  from  making  any  transfer  or  disposition  of  the  debtor's 
property,  and  from  any  interference  therewith;  and  the  Cir- 
cuit Courts  had  the  power  to  hear  and  determine  as  courts  of 
equity  all  cases  and  questions  arising  imder  the  Act.*  Under 
these  sections  a  creditor  might  be  restrained  from  using  the 
process  of  state  courts  where  its  use  would  violate  or  defeat 
the  provisions  of  the  Bankrupt  Act,  As,  for  example,  if  a 
plaintiff  in  a  judgment  were  proceeding  by  execution,  when 
the  judgment  was  confessed,  or  the  levy  thereunder  procured 
to  be  made  with  the  knowledge  on  the  part  of  the  plaintiff 
that  the  defendant  was  insolvent,  or  in  contemplation  of 
insolvency,  and  with  the  intent  to  give  a  preference,  or  to 
defeat  or  delay  the  operation  of  the  Act.  This  jurisdiction 
was  exercised  sometimes  by  the  District  Court  under  the 
provisions  of  the  40th  section,  and  sometimes  by  the  Circuit 
Court  by  virtue  of  the  equity  powers  conferred  by  the  2d 
section.^ 

An  injunction  to  restrain  an  action  at  law  could  also  be 
obtained  for  the  benefit  of  the  bankrupt,  by  virtue  of  the  21st 
section  of  the  Act,  which  provided  that  no  creditor  whose 
debt  was  provable  under  the  act  should  prosecute  to  final 
judgment  any  suit  at  law  or  in  equity  therefor  until  the  ques- 
tion of  the  debtor's  discharge  should  have  been  determined. 
Before  the  election  of  an  assignee  this  injunction  can  be  ob- 
tained only  by  the  bankrupt;  after  such  election  the  assignee 
is  the  proper  party  to  apply. 

The  Bankruptcy  Act  of  1898  provides,  in  §  11,  for  a  stay  of 
actions  against  the  person  who  files  a  petition  to  be  ad- 
judged a  bankrupt.  The  Act  also  authorizes  the  United 
States  courts  sitting  as  comiB  in  bankruptcy  to  make  such 
orders  as  may  be  necessary  for  the  enforcement  of  the  pro- 
visions of  this  Act.    Under  the  statute  the  proper  Federal 

1  Act  of  Congress  of  March  2, 1867,  Reg.  (n.  s.)  209;  High  on  Injunctions, 

14  Stat,   at  Large,   518,   §§2  and  Chap.  IV.    See,  under  the  English 

40.  Act,  Ex  parte  Rumboll,  L.  R.  6  Ch. 

'  Irving  V,  Hughes,  7  Am.   Law  842. 
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courts  are  entitled  to  issue  writs  of  injunction  to  stay  further 
proceedings  on  the  part  of  plaintiffs  or  others  in  state  courts 
where  such  proceedings  interfere  with  the  exercbe  of  bank- 
ruptcy jurisdiction  or  with  the  proper  marshalling  of  assets 
for  distribution  under  such  jurisdiction. 

The  authority  of  the  Federal  courts  to  interfere  with  pro- 
ceedings in  state  comets  where  such  interference  was  neces- 
sary under  bankruptcy  acts,  was  the  subject  of  discussion 
in  Ex  parte  Christy, ^  and  also  in  Norton  v.  Boyd.*  This  juris- 
diction has  been  sustained,  not  only  under  the  Act  of  Con- 
gress of  1841,  but  also  under  that  of  1867  and  that  of  1898.' 

It  will  be  observed,  however,  by  reference  to  these  authori- 
ties, that  the  Federal  courts  will  not  exercise  this  power  of 
interference  unless  there  is  some  distinct  equity  shown  to 
call  it  into  play. 


424.  In  what  courts  proceedings  will  be  restrained. 

Before  leaving  the  subject  of  injunctions  to  restrain  pro- 
ceedings at  law,  it  will  be  proper  to  say  a  few  words  as  to  the 
question  ^'what  are  the  courts  in  which  proceedings  will  be 
restrained?  " 

Equity  will  interfere  not  only  in  proceedings  in  common- 
law  courts,  but  also  to  restrain  parties  to  proceedings  in 
ecclesiastical  courts,*  in  courts  of  admiralty,^  in  foreign 
courts,^  and  in  courts  of  bankruptcy  to  the  extent  of,  re- 
straining a  party  from  commencing  proceedings  in  bank- 


>  3  Howard,  293;  and  see,  particu- 
larly, the  language  of  Story,  J.,  on 
pp.  318  and  319. 

« 3  Howard,  426. 

» Ray  V,  Norsworthy,  23  Wall.  128; 
Factors  &  Traders*  Ins.  Co.  v.  Mur- 
phy, 111  U.  S.  738;  /n  re  Pittelkow, 
92  Fed.  901;  In  re  Kellogg,  121  Fed. 
333;  Remington  on  Bankruptcy, 
§§  1907  and  1908. 

*  Hill  V.  Turner,  1  Atk.  616. 

•  Glascott  V.  Lang,  3  My.  &  Or.  461 ; 
2  Phillips,  310;  Jarvis  v.  Chandler,  T. 
&  R.  319. 

'  Lord  Portarlington  v,  Soulby,  3 


My.  &  K.  108  (disapproving  of  Lowe 
V.  Baker,  Freem.  126);  Bunbury  v. 
Bunbury,  1  Beav.  318;  Carron  Iron 
Co.  V,  Maclaren,  6  H.  L.  Cas.  416; 
Graham  v.  Maxwell,  1  MacN.  &  G. 
71;  Baillie  v.  BaiUie,  L.  R.  6  Eq.  175; 
Hope  V,  Carnegie,  L.  R.  1  Ch.  320; 
Dehon  v,  Foster,  4  Allen,  646;  Great 
Falls  Mfg.  Co.  ».  Worster,  3  Foster, 
462;  Griggs  v.  Doctor,  89  Wis.  161. 
In  Liverpool,  etc.,  Co.  v.  Hunter, 
L.  R.  4  Eq.  62,  and  In  re  Chapman, 
L.  R.  15  Eq.  75,  an  injunction 
was,  under  the  drcumstanoes,  re- 
fused. 
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ruptcy,*  but  not  to  the  extent  of  interfering  with  the  dis- 
tribution of  the  bankrupt's  estate  after  the  jurisdiction  of 
the  bankrupt  court  has  once  attached.^  Nor  will  a  Court  of 
Chancery  restrain  proceedings  in  a  court  of  admiralty,  where 
the  latter  tribunal  has  full  power  and  jurisdiction  to  examine 
the  matter.' 

Proceedings  in  criminal  courts  will  not  be  interfered  with 
by  injunction  imless  the  proceedings  are  commenced  by  a 
person  who  is  also  plaintiff  in  equity,  relative  to  the  same 
matter.^ 

Courts  of  equity  are,  la  general,  unwilling  to  interfere  with 
tribunals  which  derive  their  authority  from  a  distinct  and 
independent  source.  For  instance,  a  court  of  one  state  is 
slow  to  interfere  with  the  tribunals  of  a  sister  state,  and 
Federal  courts  with  state  courts.**  But  this  is  a  rule  of  comity 
only,  and  cannot,  therefore,  be  regarded  as  a  principle  to 
which  courts  of  equity  would  feel  bound  under  all  circum- 
stances to  adhere.* 


^  Attwood  V.  Banks,  2  Beav.  192. 

'Thompeon  v.  Derhanii  1  Hare, 
358;  Morley  v.  White,  L.  R.  8  Ch. 
214. 

*  Anon.,  3  Atk.  350. 

*  Holderetaffe  v,  Saunders,  6  Mod. 
16;  Mayor  of  York  v,  Pilkington,  2 
Atk.  302;  New  Home  Sew.  Mach.  Co. 
V.  Fletcher,  44  Ark.  130;  Hargett  v» 
Bell,  134  N.  C.  394.  See  p.  653,  notes 
2  and  3.  See,  however,  Atlanta  v. 
Gate  City  Gas  Co.,  71  Ga.  106,  and 
the  Milwaukee  Elec.  Ry.  &  Light  Co. 
v.  Bradley,  108  Wis.  467.  See,  also, 
Kerr  v.  Corp.  of  Preston,  6  Ch.  D. 
463,  where  Mayor  of  York  v,  Pilking- 
ton is  criticised.  For  a  discussion 
of  the  rule  that  courts  of  equity  have 
no  jurisdiction  in  matters  of  crime, 
see  article  in  18  Am.  Law  Rev.  599, 
and  31  Am.  Law.  Reg.  and  Rev.  782; 
Bryan  v.  Mayor,  154  Ala.  447. 

»  Diggs  V,  Wolcott,  1  Cranch,  179; 
Hutchinson  v.  Green,  6  Fed.  833; 
<}ar8on  v,  Dunham,  149  Mass.  52. 


The  federal  courts  are  forbidden  to 
stay  proceedings  in  any  state  court. 
Act  of  1793,  ch.  22,  §  5;  1  Stat,  at 
Large,  334;  Hemsley  v,  Myers,  45 
Fed.  283;  Jones  v.  Hughes,  156  Iowa, 
684;  Carpenter  v.  Hanes,  162  N.  C. 
46;  Gordon  o.  Munn,  81  Kan.  537; 
In  re  Empire  Supply  Co.,  157  Fed. 
495;  In  re  Roger  Brown  &  Co.,  196 
Fed.  758. 

•See  Wonderly  v,  Lafayette  Co., 
150  Mo.  635,  where  a  state  court  en- 
joined the  plaintiff  m  a  judgment  of 
a  Federal  court  from  proceeding. 
See,  also,  Kempson  v.  Kempson;  58 
N.  J.  Eq.  94.  See  Hampton  v.  Mayes, 
4  Ind.  Ter.  503.  "An  injunction  to 
stay  proceedings  on  a  judgment  or 
final  order  of  a  court  shall  not  be 
granted  in  an  action  brought  by 
the  party  seeking  the  injunction  in 
any  other  court  than  that  in  which 
the  judgment  or  order  was  rendered 
or  made."  §2510,  Ind.  Ter.  St. 
1899. 
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A  court  of  equity  may  sometimes  restrain  proceedings  in 
another  coiuli  of  equity.^ 

Thus,  where  there  were  two  claimants  of  a  fimd,  and  one 
filed  a  bill  against  a  stakeholder  without  making  the  other 
a  party,  the  stakeholder  was  held  to  be  entitled  to  file  an  in- 
terpleader bill,  and  restrain  the  proceedings  in  the  former 
suit.^  And  so,  also,  where  it  is  shown  that  the  decree  in 
another  court  of  equity  has  been  obtained  by  fraud,  an  in- 
junction will  be  granted.' 

•Tax  officers  are  frequently  restrained  from  levying  and 
collecting  taxes;  and  the  jurisdiction  of  chancery  on  this 
point  is  now  undoubted.^  There  are,  however,  limits  to  this 
jurisdiction.  It  has  been  held  by  the  Federal  courts  that  an 
injunction  bill  to  restrain  the  collection  of  a  tax  cannot  be 
maintained  on  the  sole  ground  of  the  illegality  of  the  tax, 
but  must  present  a  case  which  falls  within  some  recognized 
head  of  equity ;  ^  and  it  is  also  an  established  rule  in  the  same 


*  Grand  Rapids  Furniture  Co.  ». 
Haney  Furniture  Co.,  92  Mich.  658. 
See  Pond  i;.  Harwood,  139  N.  Y.  Ill; 
North  B.  &  M.  Ins.  Co.  v.  Lathrop, 
25  U.  S.  App.  443. 

'  Prudential  Ins.  Co.  v.  Thonaas, 
L.  R.  3  Ch.  74. 

» Stevens  v.  C.  N.  Bank,  144  N.  Y. 
50. 

♦  Pollock  V.  Farmers'  Loan  &  Trust 
Co.,  157  U.  S.  429;  Gregg  v.  Sanford, 
28  U.  S.  App.  323;  Burnet  v.  Cincin- 
nati, 3  Ham.  72;  Fremont  v.  Boling, 
11  Cal.  380;  Comm.  v.  Supervisors,  29 
Pa.  121 ;  Miller  v.  Gorman,  38  Pa.  309; 
St.  Mary's  Gas  Co.  v.  Elk  Co.,  168  Pa. 
405  (to  be  distinguished  from  Moore 
V.  Taylor,  147  Pa.  481);  Spencer  v. 
School  District,  15  Kan.  259;  Web- 
ster V.  Harwinton,  32  Conn.  13;  John- 
son V,  Duer,  115  Mo.  366;  Winifrede 
Coal  Co.  V.  Board  of  Education,  47 
W.  Va.  132;  Wiggins  v.  Atchison, 
Topeka  and  Santa  Fe  R.  R.  Co.,  9 
Okla.  118;  Budseye  v.  The  Village  of 
Clyde,  61  Ohio,  27;  Chicago,  Burling- 


ton and  Quincy  R.  R.  Co.  v.  City  of 
Nebraska,  53  Neb.  454;  Lewis  v, 
Boguechitto,  76  Miss.  356;  Chicago 
Ry.  Co.  v.  VoUman,  213  111.  609; 
Acme  Brewing  Co.  v.  Fletcher,  109 
Ga.  463;  Alexander  v.  Henderson, 
105  Tenn.  431;  Harmon  v.  City  of 
Omaha,  53  Neb.  164;  Hilliard  on 
In  June.  504  el  8eq,  (3d  ed.);  Camp- 
bell V.  Bryant,  104  Va.  509;  Hanberg 
V.  Storage  Co.,  231  111.  32;  Hemple 
V,  Hastings,  79  Neb.  723;  Shippen 
Co.  V.  Adams,  141  Ga.  354;  Leaer  0. 
Wagner,  120  Md.  674;  ThuH>er  9. 
McMinnville,  63  Or.  410;  Sherrod  v. 
Dawson,  154  N.  C.  525;  Byera 
V.  Hempfield  Township,  226  Pa.  278; 
Shenango  Co.  v,  Fairfield  Township, 
229  Pa.  357. 

*  Hannewinkle  ih  Georgetown,  15 
Wall.  543;  Dows  v.  Chicago,  11  Wall. 
108;  State  Raihnoad  Tax  Cases,  92 
U.  S.  575;  Milwaukee  v,  Koeffler,  116 
U.  S.  219;  Shelton  1;.  Piatt,  139  U.  S. 
594;  Allen  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  658;  Ogden  Qty  p.  Ann- 
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courts  that  no  one  can  be  permitted  to  go  into  a  court  of 
equity  to  enjoin  the  collection  of  a  tax  until  he  has  shown 
himself  entitled  to  the  aid  of  the  court  by  paying  so  much 
of  the  tax  assessed  against  him  as  it  can  be  plainly  seen  he 
ought  to  pay.^ 

In  a  proper  case,  however,  relief  will  be  granted;  and  this 
will  be  so  not  only  where  the  property  of  the  complainant 
himself  is  the  subject  of  the  tax,^  but  also  in  those  cases  in 
which  his  sole  interest  is  that  of  a  taxpayer  seeking  to  have 
the  constitutionaUty  of  the  tax  settled.'    Indeed,  in  some 


strong,  168  U.  S.  236;  Pittsburg,  etc., 
Ry.  v.  Board  of  Pub.  Works,  172  U.  8. 
37;  Boise  Water  Co.  v,  Boise  City, 
213  U.  S.  282;  Singer  Co.  v.  Benedict, 
229U.  S.  481.  See,  also,  Robinson  v. 
Wilmington,  25  U.  S.  App.  144; 
Taylor  v.  Louisville  A  N.  R.  Co.,  88 
Fed.  350;  Kansas  City  R.  R.  Co.  v. 
King,  120  Fed.  614;  Mooers  v.  Smed- 
ley,  6  Johns.  Ch.  27;  Le  Roy  v,  Corp. 
of  N.  Y.,  4  Johns.  Ch.  364;  Mercan- 
tile Nat.  Bank  v.  Mayor  of  New  York, 
172  N.  Y.  35;  Hallett  v.  Arapahoe 
Co.,  40  Colo.  308;  Dumars  v.  City, 
16  Cdo.  App.  379;  Dodd  v.  Hartford, 
25  Conn.  239;  Greene  v,  Mumford, 
5  R.  I.  478;  Measeck  v.  Supervisors, 
50  Barb.  190;  Ludlow  &  Cincinnati 
Coal  Co.  V.  City  of  Ludlow,  102  Ky. 
354;  Blue  Jacket  Copper  Co.  v, 
Scherr,  50  W.  Va.  533;  Laird,  etc., 
Co.  V.  County  of  Pine,  72  Minn.  409; 
Clinton  School  District's  App.,  56 
Pa.  315;  Hewitt's  App.,  88  Pa.  55; 
Fleming  v.  Mershon,  36  la.  413; 
Swinney  v.  Beard,  71  III.  27;  Leitch  o. 
Wentworth,  71  Dl.  146;  McConkey  v. 
Smith,  73  HI.  313.  See  Melvin  v. 
Lisealy,  72  111.  63;  Nunda  v.  Crystal 
Lake,  79  111.  311;  Second  Nat.  Bk.  of 
Titusville  v.  Caldwell,  13  Fed.  429, 
and  cases  cited  in  note,  p.  441;  Equi- 
table Trust  Co.  V,  Donahue,  8  Del. 
Ch.  422;  Ensley  v.  McWilliams,  145 
Ala.  159;  State  v.  Wood,  155  Mo.  425; 


Schaffner  v.  Young,  10  N.  D.  245; 
McConneU  p.  Hampton,  164  Ind.  547; 
Stephens  v,  Texas  Ry.  Co.,  100  Tex. 
177;  Croker  v.  Scott,  149  Cal.  575; 
Pullman  Co.  v.  Tamble,  173  Fed.  204; 
OUo  Tax  Cases,  232  Md.  587. 

1  National  Bank  v.  Kimball,  103 
U.  S.  732;  State  Raihoad  Tax  Cases, 
92  U.  S.  575-617;  Northern  Pacific 
Railroad  Co.  v.  Clark,  153  U.  S.  252- 
272;  Dayton  v.  Multnomah  County, 
34  Oreg.  241;  De  Loughrey  v.  Hinds, 
23  Mont.  260;  Collins  v.  Green,  10 
Okla.  244;  Alliance  Trust  Co.  v, 
Multnomah  Co.,  38  Oreg.  433;  Blue 
Jacket  Copper  Co.  v,  Scherr,  50  W. 
Va.  533;  Grand  Rapids  Ry.  Co.  v. 
Grand  Rapids,  137  Mich.  5^;  Doug- 
las V.  Fargo,  13  N.  D.  467;  Raymond 
V,  Chicago  Union  Traction  Company, 
207  U.  S.  20;  Howcott  v.  Smart,  133 
La.  695;  Walsh  v,  Sprankle,  21  Colo. 
App.  129;  Northern  Pacific  Ry.  Co.  v. 
County,  19  Ida.  75;  Citisens  Nat. 
Bank  v.  Klauss,  47  Ind.  App.  57; 
Atchison  Ry.  v.  Sullivan,  173  Fed. 
470. 

*  The  bill  can  only  be  filed  by  one 
who  is  a  taxpayer.  Board  of  Edu- 
cation V.  Guy,  County  Auditor,  et  al., 
64  Ohio,  434. 

'Page  V,  Allen,  58  Pa.  345;  St. 
ClsAr  School  Board's  Appeal,  74  Pa. 
252;  Pittsburg's  App.,  70  Pa.  142. 
Wheeler  v.  Philadelphia,  77  Pa.  338; 
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of  the  cases  just  referred  to,  a  more  liberal  interpretation 
seems  to  be  put  upon  the  jurisdiction  of  chancery  than  in  the 
decisions  of  the  Supreme  Court  of  the  United  States.^ 

In  a  case  in  Illinois  the  rule  was  thus  stated:  '^The  juris- 
diction can  only  be  exercised  and  the  relief  granted  by  way 
of  injunction  when  it  is  necessary  to  prevent  a  multiplicity 
of  suits,  remove  a  cloud  from  title,  relieve  against  fraud, 
accident  or  mistake,  avoid  irreparable  mischief,  or  afford 
some  remedy  for  which  the  law  is  inadequate.  The  mere 
illegality  of  a  tax  or  a  threat  to  sell  property  to  pay  it,  ordi- 
narily affords  no  ground  for  interference,  but  a  party  must 
seek  his  remedy  at  law.  *  *  *  If  oflScers  proceed  to  impose 
a  tax  which  the  law  has  not  authorized,  or  lay  it  for  fraudu- 
lent or  unauthorized  purposes,  then  a  court  of  equity  will 
interpose  to  afford  preventive  relief  by  restraining  the  exer- 
cise of  powers  perverted  to  fraudulent  or  oppressive  pur- 


"  t 


poses 

A  court  of  equity  will  also,  at  the  suit  of  a  taxpayer,  re- 
strain the  illegal  disposition  of  municipal  or  county  moneys, 
or  the  creation  of  an  iUegal  debt,  which  the  taxpayer,  in 
common  with  others,  might  be  obliged  to  pay.' 


Qould  V,  Mayor  of  Atlanta,  65  Ga. 
677;  Lewis  v,  Spencer,  7  W.  Va.  689; 
Schumm  v,  Seymour,  24  N.  J.  £q. 
143,  and  Union  Pac.  R.  Go.  v.  Ghey- 
enne,  113  U.  S.  525. 

1  On  similar  principles  a  man  whose 
business  is  tlu-eatened  to  be  inter- 
fered with  by  a  board  of  health  on 
the  ground  that  it  b  a  nuisance,  may 
obtain  an  injunction.  See  Weil  v, 
Ricord,  24  N.  J.  Eq.  169;  Mclntyre 
V.  Storey,  80  HI.  127.  See,  however, 
Watertown  o.  Mayo,  109  Mass.  315. 

*  Williams  v.  Dutton,  184  111.  611. 
Sec,  also,  O.  &  G.  R.  R.  Go.  v.  Jack- 
son Go.,  38  Oreg.  589;  Gorrell  v. 
Smith,  221  111.  149. 

'  Grampton  v,  Zabriskie,  101  U.  S. 
601;  New  London  v.  Brainerd,  22 
Gonn.  552;  The  Liberty  Bell,  23 
Fed.  843;  McGord  v.  Pike,  121  SI. 


288;  Solomon  v.  Fleming,  34  Neb. 
40;  Ackerman  t^.  Thummd,  40  Neb. 
95;  Mudler  v.  Eau  Glaire  Go.,  106 
Wis.  304;  Tukey  v.  aty  of  Oinaha, 
54  Neb.  370;  Glarksdale  v.  Broaddus, 
77  Miss.  667;  Dodge  0.  Van  Buren 
Gircuit  Judge,  118  Mich.  189;  Reyn- 
olds V,  Waterville,  92  Me.  292;  Gham- 
berlain  v,  Gity  of  Tampa,  40  Fla. 
74;  Kyes  v.  St.  Groix  Go.,  108  Wis. 
136;  George  v.  Gleveland,  53  N^. 
716;  Meyer  v.  Town  of  BoonviUe, 
162  Ind.  165;  Holden  v.  Gity  of  Al- 
ton, 179  111.  318;  Burke  v,  Snivdy, 
206  ni.  328;  lindblad  v.  Boaid  of 
Education,  221  HI.  261;  Balch  9. 
Beach,  119  Wis.  77;  Dixon  v,  Greene 
Go.,  79  Miss.  794;  Bates  v.  Mayor,  1 
Alaska,  208;  Gastle  v.  Secretary,  16 
Haw.  769;  Blood  v.  Beal,  100  Me. 
30;  Bates  0.  aty  of  Hastings,  145 
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Jurisdiction  exists,  moreover,  to  restrain  the  exaction  by 
transportation  companies  of  rates  of  carriage  which  are  mi- 
just  and  mireasonable;  and  while  there  is  no  authority  in 
the  courts  to  lay  down  rules  as  to  what  rates  are  reasonable 
and  fair,  they  are  entitled  to  prevent  the  imposition  of  such 
charges  as  would  work  a  practical  destruction  to  rights  of 
property.^ 

A  court  of  equity  will  not  interfere  to  restrain  the  exercise 
of  executive  discretion.^ 

425.  Injunctions  in  cases  of  trusts  and  mortgages. 

It  was  stated  above  that  equitable  rights  are  liable  to  be  in- 
fringed in  two  ways:  first  (indirectly),  by  being  disregarded 
in  the  proceedings  at  law,  and,  second  (directly),  by  some 
act  injurious  to  the  equity.  Having  noticed  the  first  gen- 
eral class  of  cases,  it  will  be  desirable,  now,  to  pass  to  a^  brief 
consideration  of  the  second. 

It  may  perhaps  be  stated  as  a  general  rule,  that  as  a  Court 
of  Chancery  will  interfere  to  redress  an  injury  to  an  equi- 
table right,  it  will  also  interpose  its  preventive  remedy  by 
injunction  whenever  such  rights  are  threatened.  Thus, 
equity  will  interfere  to  prevent  a  breach  of  trust;  it  will 
restrain  an  improper  or  imprudent  disposition  of  trust  assets 


Mich.  574;  Kellogg  v.  School  District, 
13  Okla.  285;  Johnson  v.  Black,  103 
Va.  477.  City  of  Miami  v.  Romfh, 
66  Ma.  280. 

^  See  the  remarks  of  Brewer,  J.,  in 
Reagan  v.  Fanners'  Loan  and  Trust 
Co.,  154  U.  S.  397;  Prentis  v,  Atlantic 
Coast  Line,  211  U.  S.  210;  Willoox  v. 
Consolidated  Gas  Co.,  212  U.  S.  19; 
In  re  Arkansas  Railroad  Rates,  168 
Fed.  720;  State  t^.  Boston  &  Maine 
R.  R.,  76  N.  H.  327;  Cmnberland  Tel- 
ephone Co.  V,  Louisville,  187  Fed.  637; 
Louisville  R.  R.  Co.  v,  Bosworth,  209 
Fed.  385. 

'  State  of  Mississippi  v.  Johnson,  4 
Wall.  475;  Kirwan  v.  Murphy,  189 
U.  S.  54;  Cope  v.  Hastings,  183  Pa. 


300;  Warner  v.  Hastings,  183  Pa.  324. 
See,  also,  remarks  of  Agnew,  J.,  in 
Patterson  v.  Barlow,  60  Pa.  74,  and 
State  V.  Superior  Court  of  Milwaukee 
Co.,  105  Wis.  651;  Southern  Mining 
Co.  V,  Lowe,  105  Ga.  352;  Canal 
Comrs.  V.  Village  of  East  Peoria,  179 
111.  214;  Baughman  v.  Hdnselman, 
180  111.  251;  Frost  ».  Thomas,  26 
Colo.  222;  Harrisonburg  v.  Roller,  97 
Va.  582;  Trustees  v.  School  Direc- 
tors, 190  111.  390;  Zevely  ».  Weimer,  5 
Ind.  Ter.  646;  Frantz  v,  Autry,  18 
Okla.  562;  Berdan  v.  Passaic  Com- 
missioners, 82  N.  J.  Eq.  235;  Hcssin 
V.  Manhattan,  81  Kan.  156;  Kearney 
V.  Laird,  164  Mo.  App.  406;  Vogel  v, 
Rawley,  85  Neb.  600. 
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on  the  application  of  the  cestui  que  (rustf^  or  a  co-trustee 
may  invoke  the  aid  of  the  court  to  prevent  a  threatened 
breach  of  trust. ^  Injunction  may,  upon  the  same  principles, 
be  issued  against  executors  when  the  assets  of  an  estate  are 
endangered  by  their  mismanagement.' 

Equity  will  also  interfere  to  protect  the  rights  of  the  holder 
of  an  equitable  title.  Thus  a  creditor  of  a  husband  may  be 
restrained  from  levying  upon  the  separate  equitable  estate 
of  a  married  woman;  ^  and  in  Pennsylvania  it  has  been  held 
that  the  feme  is  entitled  to  the  same  protection  in  regard 
to  her  separate  property  under  the  Married  Woman's  Act,* 
and  indeed,  in  all  cases  where  the  process  of  law  is  being 
used  against  right  and  justice.'  This,  however,  is  the  rule 
only  when  the  creditor  is  clearly  and  undeniably  proceeding 
against  right  and  justice,  to  use  the  process  of  the  law  to 
the  injury  of  the  wife,  and  it  will  not  be  applied  to  cases  in 
which  there  is  doubt  and  conflict.^ 

A  bill  in  equity  may  be  maintained  by  a  wife  against  her 
husband  to  recover  her  separate  property  obtained  from  her 
by  his  fraud  and  coercion.* 

A  mortgagee  may,  ordinarily,  pursue  all  his  remedies  at 
once.  It  sometimes,  however,  happens  that  it  would  be 
inequitable  to  allow  him  to  do  so,  and  hence  he  will  be  re- 
strained by  injunction  under  certain  circumstances  from 
proceeding  by  ejectment  against  the  premises,  or  personally 
against  the  mortgagor,  as  the  exigencies  of  the  case  may  re- 
quire.® 


^  Elmendorf  v.  Lansing,  4  Johns. 
Ch.  566;  Owens  v,  Childs,  58  Ala. 
113;  Cushman  v.  Church,  162  Pa. 
280. 

*  Scott  V,  Bechcr,  4  Price,  346; 
In  re  Chertsey  Market,  6  Price,  279; 

*  Kerr  on  Injunctions,  Chap.  XIV. 

*  Smith  V.  Smith,  4  Jon.  Eq.  303; 
Thomas  v.  James,  32  Ala.  723;  Ein- 
stein V,  The  Bank  of  California,  137 
Cal.  47. 

•Hunter's  Appeal,  40  Pa.  194; 
Lyon's  Appeal,  61  Pa.  15;  Thomp- 


son's Appeal,  107  Pa.  559;  HiD  9. 
Bowman,  35  Mich.  191;  Pattcreon 
V.  Fish,    35    Mich.  209. 

*  Natalie  Anth.  Coal  Co.  v.  Ryon, 
188  Pa.  138. 

7  See  Winch's  Appeal,  61  Pa.  424; 
Davis   V,    Michener,    106   Pa.    395. 

•Frankel  t^.  Frankel,  173  Mass. 
214;  Heckman  v,  Heckman,  215  Pa. 
203. 

*Cockdl  V.  Bacon,  16  Beav.  158; 
Booth  V.  Booth,  2  Atk.  343;  Dnim- 
mond  V.  Pigou,  2  Myl.  &  K    168. 
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426.  Injunctions  between  partners. 

Another  class  of  cases  in  which  equity  will  interfere  by  in- 
junction embraces  disputes  between  partners.  It  may  be 
stated,  as  a  general  rule,  that  a  Court  of  Chancery  has 
jurisdiction  to  restrain  by  injunction  members  of  a  firm 
from  doing  acts  inconsistent  with  the  terms  of  the  partner- 
ship agreement  or  with  the  duties  of  a  partner.^  Injunctions 
may  be  obtained  without  a  dissolution;  *  or  foi  the  purpose 
of  carrying  out  a  dissolution; '  or  after  dissolution  for  the 
purpose  of  protecting  the  rights  of  the  respective  parties.^ 
Thus  during  the  continuance  of  a  partnership  a  man  may  be 
restrained  from  a  breach  of  the  partnership  articles,  or  from 
excluding  his  co-partner  from  the  partnership  business,  or 
from  entering  mto  partnership  with  strangei^.  And  perhaps 
the  better  opinion  is  that  the  coiui;  would  interfere  by  in- 
junction where  a  dissolution  is  not  prayed,  even  in  the  case  of 
partnerships  determinable  at  will,  although  the  point  is 
somewhat  doubtful.^ 

If  a  bill  is  filed  for  a  dissolution  of  the  partnership,  an  in- 
junction may  issue  to  restrain  any  act  which  may  impede  the 
winding  up  of  the  concern. 

After  dissolution,  an  agreement  by  a  retiring  partner  not 
to  carry  on  the  business  will  be  enforced  by  means  of  an 
injunction  restraining  the  retiring  partner  according  to  the 


Equity  will  restrain  a  threatened  levy 
on  real  estate  which  ia  not  liable  to 
execution  and  thus  prevent  a  doud 
on  the  title.  Stevens  v.  Mulligan,  167 
Mass.  S4;  Zimmerman  0.  Makepeace, 
152  Ind.  199;  Hughes  v.  Linn  County, 
37  Oreg.  111.  See,  also,  Allen  9. 
Perrine,  103  Ky.  516;  Johnson  9. 
Huber,  106  Wb.  282. 

^See  Stookdale  0.  UUery,  37  Pa. 
486.  Where  one  of  two  partners 
agrees  to  sell  his  interest  in  the 
partnership  to  the  other  and  the 
other  agrees  to  use  the  partnership 
name  upon  the  express  condition 
that  he  will  not  contract  any  new 

43 


liability  thereunder  and  thereafter 
buys  large  bills  of  goods  in  the  name 
of  the  old  firm  and  is  insolvent,  the 
selling  partner  is  entitled  to  an  in- 
junction. Joeelove  v,  Bohrman,  116 
Ga.  204. 

'Leavitt  v,  Windsor  Land  &  In- 
vestment Co.,  12  U.  S.  App.  193. 

» J.  V.  S.,  11894]  3  Ch.  72. 

*  Brass  A  Iron  Works  Co.  v.  Payne, 
50  Ohio  St.  115. 

*  See  upon  the  general  subject  Kerr 
on  Injunctions,  446,  447;  lindley  on 
Partnership,  604  (8tb  ed.);  post,  chap- 
ter on  Partnership  Bills. 
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terms  of  his  covenant.    Other  stipulations  may  also  be  en- 
forced by  injunction.^ 

427.  Restraint  of  disclosure  of  confidential  communica- 
tions. 

Under  the  general  jurisdiction  of  courts  of  equity  to  cor- 
rect abuses  of  confidence,  injunctions  will  be  issued  to  re- 
strain the  disclosure  of  confidential  communications,  papers, 
and  secrets;  ^  unless  the  interests  of  public  justice  require 
otherwise.  That  this  jurisdiction  is  exercised  upon  the 
ground  of  a  breach  of  confidence  is  shown  by  the  case  of 
trade  secrets.  Ordinarily  a  court  will  not  restrain  a  person 
from  divulging  a  trade  secret;  but  if  a  person  has  gained 
possession  of  the  secret  by  means  of  a  confidential  relation, 
he  will  be  prevented  by  injunction  from  making  use  of  or 
divulging  the  secret,  because  to  do  so  would  be  a  breach  of 
faith.'  Upon  the  same  principle  rests  the  decision  in  the 
case  of  Merryweather  v.  Moore.  ^  In  that  case  it  appeared 
that  the  defendant  was  a  clerk  in  the  employ  of  the  plain- 
tiffs, who  were  fire-engine  makers,  but  had  left  their  service 
for  that  of  another  firm.  Two  days  before  leaving  the  plain- 
tiffs' service,  the  defendant  compiled,  for  his  own  use  and 
without  the  plaintiffs'  knowledge,  a  table  of  dimensions  of 


^  Kerr  on  Injunctioiis,  449, 450. 

*  New  Jersey  State  Dental  Society 
V,  The  Dentacura  Company,  57  N.  J. 
Eq.  593;  Barrett  v.  Fish,  72  Vt.  18; 
Elaterite  Paint  Go.  v.  Frost,  105 
Minn.  239.  Upon  this  principle  a 
photographer  was  enjoined  from  seU- 
ing  copies  which  had  been  taken 
from  the  negative  without  the  cus- 
tomer's consent,  for  in  so  doing  the 
photographer  was  said  to  be  "abusing 
the  power  confidentially  placed  in  his 
hands  merely  for  the  purpose  of  sup- 
plying the  customer."  Pollard  v. 
Photographic  Co.,  40  Ch.  D.  349. 

'  Newberry  v,  James,  2  Mer.  451 ; 
Williams  v.  WiUiams,  3  Mer.  157;  Yo- 
vatt  p.  Winyard,   1  J.  &  W.  394; 


Morison  v.  Moat,  9  Hare,  241;  21 
L.  J.  Ch.  248;  Peabody  v.  Norfolk,  98 
Mass.  452;  Sanitas  Food  Co.  v. 
Cemer,  134  Mich.  370;  Westervdt 
V.  National  Paper  Co.,  154  Ind.  673. 
If,  however,  he  has  not  acquired  the 
knowledge  by  means  of  a  confidential 
relation  he  cannot  be  restrained. 
StewaH  v.  Hook,  118  Oa.  445;  Stone 
V.  Graaselli  Chemical  Co.,  65  N.  J. 
Eq.  756;  Pressed  Steel  Car  Co.  v. 
Standard  Car  Co.,  210  Pa.  464;  Em- 
pire Laundry  v.  Loner,  165  Cal.  95; 
Vulcan  Co.  v.  Can  Co.,  72  N.  J.  Eq. 
387;  Witkop  v.  Boyoe,  61  N.  Y. 
Misc.  130;  Macbeth  v.  Schndbacb, 
239  Pa.  76. 
« [1892]  2  Ch.  518. 
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the  various  engines  made  by  them;  and  this  table  he  took 
with  him  to  his  new  employers.  It  was  held  that  the  de- 
fendant's conduct  was  an  abuse  of  confidence,  and  that 
the  plaintiffs  were  entitled  to  an  injunction  to  restrain  him 
from  publishing  or  communicating  the  contents  of  the  table 
to  anyone,^ 

This  principle  it  has  been  held  in  a  recent  English  case 
applies  to  the  information  acquired  and  retained  in  the 
servant's  memory  as  well  as  to  information  committed  to 
writing  and  existing  in  a  tangible  form.* 

On  the  other  hand^  in  Stein  v.  National  Life  Association,  it 
was  held  that  equity  will  not  enjoin  a  former  insurance  agent 
from  using  any  legitimate  means  to  influence  policy  holders 
of  the  company  to  place  their  insurance  in  another  company, 
where  there  is  no  contractual  restraint  from  doing  so,  and 
when,  by  such  conduct,  he  violates  no  business  secret  or 
trust  which  had  been  reposed  in  him  because  of  his  relation 
as  agent.' 

1  Merryweather  v.  Moore,  [1892]  2  *  Amber  Size  Ck).  v,  Mensel,  [1913] 

Ch.  518;  Fralich  v.  Despar,  165  Pa.      2  Ch.  239. 

24.  'Stdn  V,  National  life  AaBoda- 

tion,  105  Ga.  821. 
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INJUNCTIONS  TO  PBOTECT  UQGAL  BIGHTS 


428.  daasification  of  cases  in  which 

injunctions  issue   to  protect 
legal  rights. 

429.  Waste. 

430.  Common-law    remedies;    their 

defects. 

431.  Reasons  for  remedy  in  equity. 

432.  Nature  of  waste. 

433.  Parties  who  will  be  restrained 

from  committing  waste. 

434.  Equitable  Waste. 

435.  Destructive  TVespass;  origin  of 

jurisdiction  in  such  cases. 

436.  Subdivisions  of  the  subject. 

437.  Public    companies;    restrained 

from  improperiy  taking  land. 

438.  Nuisance. 

439.  Remedies  at  common  law;  their 

defects. 

440.  How  far  complainant's  title  at 

law  must  be  established. 

441.  Dififerent  kinds  of  nuisance. 

442.  Coming  to  a  nuisance. 

443.  Lateral  support  to  soil;  Pur- 

prestures;  Public  Companies. 

444.  Injunction  in  cases  of  Patent 

Right,    Copyright,    Literary 
Property  and  Trade-marks. 

445.  Inspection. 


446.  Injunction. 

447.  Account. 

448.  Patent  right. 

449.  PMvious  trial  at  law  to  estab- 

lish right  lumeoessary. 

450.  Copyright. 

451.  Copyright;  in  the  United  States. 

452.  Piracy,  what  it  is. 

453.  Other  requisites  to  an  injunc- 

tion. 

454.  Literary  property;   Prince  Al- 

bert V.  Strange. 

455.  Questions  as  to  publieaticm. 

456.  Trade-marks. 

457.  What  are  trade-marks. 

458.  Diligence;  colorable  imitations. 

459.  Alienation  of  negotiable  securi- 

ties. 

460.  Preservation  of  property  pend- 

ing litigation. 

461.  Breach  of  negative  covenants. 

462.  Lumley  v,  Wagner. 

463.  Instances  of  covenants  which 

have  been  restrained. 

464.  Negative  quality  imported  into 

afSrmative  covenants. 
466.  Injunctions  in  cases  of  Corpo- 
rations. 


428.  Classification  of  cases  in  which  injunctions  issue  to 
protect  legal  rights. 

Haying  considered  those  cases  in  which  a  court  of  equity 
interferes  by  injunction  for  the  purpose  of  protecting  equi- 
table rights,  it  will  be  convenient  now  to  pass  to  the  second 
general  division  of  the  subject,  viz.,  that  which  embraces 
the  instances  in  which  a  court  of  equity  interposes  in  order 
to  protect  legal  rights. 

This  jurisdiction,  although  most  extensive,  yet  has  its 
limits.    It  is  exercised  subject  to  the  general  maxim  that 
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equity  will  not  interfere  where  there  is  a  full,  adequate,  and 
complete  remedy  at  law;  and,  moreover,  while  private 
legal  rights  are  protected  by  the  restraining  power  of  chan- 
cery, yet  that  power  will  not  be  interposed  where  the  action 
to  be  enjomed  is  political  and  governmental,  nor  for  the  pur- 
pose of  hampering  executive  discretion,^  or  trying  the  title 
to  pvblic  offices.^ 

But  the  jurisdiction  is,  nevertheless,  very  broad  and  em- 
braces very  many  subjects.  It  would  be  impossible,  in  a 
general  treatise  like  the  present,  to  notice  minutely  all  of 
these  instances.'  Most  of  them,  however,  will  be  found  under 
some  one  of  the  following  heads — ^viz.:  Waste,  Trespass, 
Nuisance,  Copyright,  Literary  Property,  Patent  Right, 
Trade-marks,  Alienation  of  Property,  Protection  of  Property 
pending  Litigation,  Negative  Covenants,  and  Corporations. 

429.  Waste. 

And,  first,  of  Waste.  It  is  settled  law  that  a  court  of 
equity  will,  under  proper  circumstances,  interfere  by  in- 
junction for  the  purpose  of  restraining  waste;  and  it  will, 
therefore,  in  discussing  the  subject,  be  convenient  to  consider 
what  waste  is,  what  are  its  different  kinds,  what  acts  will 
constitute  it,  and  for  and  against  what  parties  equity  will 
interfere. 

Waste  is  defined  to  be  a  substantial  injury  to  the  inherit- 
ance done  by  one  having  a  limited  estate,  either  of  freehold 
or  for  years,  during  the  continuance  of  his  estate.     The 


1  Ante,  p.  671,  note  2. 

s  Qreen  v.  Wills,  25  U.  S.  App.  383; 
Belknap  v.  Schild,  161  U.  S.  10;  Heff- 
ran  V.  Hutchins,  160  III.  550;  State  p. 
Lord,  28  Oreg.  498;  Goldsworthy  v, 
Boyle,  175  Pa.  254;  Brower  v,  Kant- 
ner,  190  Pa.  185;  Southern  Mining 
Go.  V.  Lowe,  105  Ga.  352;  Frost  t^. 
Thomas,  26  Colo.  222;  Canal  Comrs. 
V.  Village  of  East  Peoria,  179  ni.  214; 
Baugbman  v.  Heinselman,  180  111. 
251;  Trustees  v.  School  Directors,  190 
111.  390;  Harrisonburg  v.  Roller,  97 


Va.  582;  Ins.  Go.  v,  Graig,  106  Tenn. 
621;  Hurley  v.  Levee  Gonunissioners, 
76  Miss.  141;  Marshall  v.  State  Re- 
formatory, 201  111.  9;  People  v. 
Barrett,  203  111.  99.  See,  however, 
as  to  trying  title  to  public  office. 
Parsons  v,  Durand,  150  Ind.  203.  See 
Louisville  R.  R.  Go.  v,  Bosworth, 
209  Fed.  385,  p.  671,  note  1;  Hotch- 
kiss  t;.  Keck,  84  Neb.  545. 

s  Guillotte  V,  Poincy,  41  La.  333; 
Patten  Paper  Go.  v.  Kaukauna  Go., 
70  Wis.  659. 
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essential  char<)cteristics  of  waste  are  that  the  party  com- 
mitting it  is  in  rightful  possession/  and  that  there  is  privity 
of  title  between  the  parties.^  Thus,  for  example,  if  a  tenant 
by  the  curtesy  of  England  were  to  cut  down  the  timber  on 
the  estate,  suffer  the  mansion-house  to  go  to  decay,  and 
tear  down  out-buildings,  such  conduct  would  be  waste  on 
his  part,  for  which  he  would  be  responsible  to  the  remain- 
derman, viz.,  the  heir  of  the  wife.' 

430.  Common-law  remedies;  their  defects. 

At  common  law  the  only  parties  liable  for  waste  were 
the  tenants  of  legal  estates,  i.  e.,  those  estates  which  were 
created  by  act  of  law  as  distinguished  from  those  created  by 
act  of  party,  and  which  were  termed  conventional  estates. 
These  parties  who  were  thus  liable  for  waste  were  tenants  by 
the  curtesy,  in  dower,  and  guardians;  for,  as  the  estates  of 
these  persons  were  created  by  law,  it  was  thought  proper 
that  the  law  ought  to  interpose  on  behalf  of  the  remainder- 
man, and  hence  these  particular  tenants  were  made  liable 
for  waste.  Where,  however,  a  Umited  estate  was  created 
by  deed,  the  particular  tenant  was  not  at  common  law 
liable  for  waste,  unless  it  was  so  e3q)ressly  stipulated  in  the 
conveyance;  because  the  law  would  not  protect  parties  who 
did  not  take  care  to  protect  themselves.  This  harsh  rule 
was,  however,  altered  by  the  statutes  of  Marlbridge  (52 
Hen.  III.,  c.  23)  and  of  Gloucester  (6  Edw.  I.,  c.  5),  and  the 

^  For  injunctions  to  restrain  in-  although  he  may  not  have  the  right 

juries  to  property  when  the  party  b  to  possession.     Thus,  under  an  oil 

in  hostile  possession,  see  post,  §  460.  lease,  the  lessee  may  have  no  right 

*  A  mortgagor  who  has  parted  with  to  the  possession  of  the  premises 

his  equity  of  redemption  cannot  have  outside  of  the  designated  sites  within 

an  injunction  to  restrain  waste  by  which  he  has  a  right  to  bore  for  oil; 

his  vendee  on  account  of  his  (the  but  he  may,  nevertheless,   have  a 

mortgagor's)  liability  on  his  bond.  right  to  an  injunction  to  restrain  the 

He  has  no  intereiU  in  the  land,  and  lessor  from   boring  outside   of  the 

can  therefore  have  no  action  con-  demised  sites  in  such  a  way  as  to 

cemingit.  interfere  with  the  lessees  right  to 

'  In  modem  times  the  injury  to  take  oil.    Duffidd  v.  Hue,  136  Pa. 

the  estate  of  the  complainant  may  602-617.    Or  he  may  maintain  an 

partake  of  the  nature  of  waste,  and,  action  at  law.     Dufiield  9.  Rosens- 

therefore,  justify  his  resort  to  equity,  weig,  144  Pa.  520. 


L 
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liability  for  waste  was  extended  to  conventional  tenants  for 
life  and  to  tenant  for  years. 

The  common-law  remedy  for  waste,  as  extended  by  the 
statutes  of  Marlbridge  and  Gloucester,  was  by  a  writ  of 
waste,  in  which  the  thing  wasted  was  forfeited,  and  damages 
were  recovered.  The  writ  of  waste  has  been  abolished  in 
England,  and  the  only  common-law  remedy  which  the 
remainderman  now  has  is  a  special  action  on  the  case  for 
damages.^ 

In  many  of  the  United  States  remedies  for  waste  are 
given  by  statute;  in  some  of  them  the  place  wasted  being 
forfeited,  and  damages  recovered;  in  others  the  remedy 
being  simply  an  action  for  damages.^ 


431.  Reasons  for  remedy  in  equity. 

It  is  obvious  that  both  the  common-law  and  statutory 
remedies  were  inefficient  in  this,  viz.,  that  they  did  not  stop 
the  injury  that  was  going  on,  and  that,  however  severe  the 
remedy  might  be  as  against  the  defendant,  it  nevertheless 
afforded  but  inadequate  redress  to  the  plaintiff.  Hence 
equity  interposed  by  injunction  to  restrain  the  defendant 
from  continuing  to  commit  waste,  and  this  remedy  has  been 
found  so  simple  and  so  effective  that  it  is  now  firmly  estab- 
lished as  a  branch  of  chancery  jurisdiction,  and  has  to  a  great 
extent  superseded  the  common-law  action.' 


^  Jefferson  v.  Bishop  of  Durham,  1 
Bos.  &  Pull.  120;  Williams  on  Real 
Prop.  116-117  (22d  ed.). 

*See  Washburn   on  Real   Prop., 

*  See  Hill  v.  Bowie,  1  Bland,  593. 
Moreover,  ''chancery  goes  greater 
lengths  than  the  courts  of  law  in  stay- 
ing waste.  It  is  a  wholesome  juris- 
diction, to  be  liberally  exercised  in 
the  prevention  of  irreparable  injury, 
and  depends  on  much  latitude  of 
discretion  in  the  court."  Kane  v, 
Vanderburgh,  1  Johns.  Ch.  12.  The 
case  of  the  Westmorland  Natural 
Gas  Go.  V,  DeWitt,  130  Pa.  251,  may 


be  particularly  noted.  It  was  a  bill 
by  a  lessee  of  oil  and  natural  gas 
against  the  lessor  and  a  subsequent 
lessee  of  the  land.  ''The  bill,''  said 
MitcheU,  J.,  "is  a  bill  to  stay  waste, 
and  that  the  damage  threatened, 
even  if  not  irreparable,  is  entirely  in- 
capable of  measurement  at  law,  can- 
not be  seriously  questioned.  Such 
cases  were  among  the  earliest,  and 
have  always  been  among  the  most 
incontestable  within  the  chancellor's 
jurisdiction.  It  is  superfluous  to  cite 
authorities  for  so  familiar  a  principle* 
but,  I  may  refer  to  Allison's  Appeal, 
77  Pa.  221,  as  a  recent  case  in  this 
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432.  Nature  of  waste. 

Anything  is  waste  which  changes  the  character  of  the 
inheritance.  Hence,  even  acts  which  increase  the  value  of 
the  estate  may  amount  to  waste.  Such  waste  is  called  meli- 
orating waste.  ^ 

Waste  is  either  voluntary  or  permissive.  Voluntary  waste 
consists  in  doing  something  which  the  owner  of  the  limited 
estate  has  no  authority  to  do,  such  as  cutting  timber,  open- 
ing mines,  and  so  forth.^  Permissive  waste  consists  in  the 
omission  of  acts  which  it  is  the  duty  of  the  particular  tenant 
to  perform,  as  if  he  permits  buildings  to  go  to  decay  by  n^- 
lecting  to  repair  them.  For  permissive  waste  there  is  gen- 
erally no  remedy  in  equity;  but  an  injunction  may  issue 
under  special  circumstances.' 

It  is  impossible  to  give  a  catalogue  of  the  acts  which  will 
amount  to  waste.  It  must,  however,  here  be  observed  that 
many  acts  would  be  considered  waste  in  England  which  are 
not  so  r^arded  in  this  country.  Thus,  in  many  parts  of  the 
United  States,  cutting  timber  by  a  tenant  for  life  would  be 
regarded  as  proper  for  the  purpose  of  clearing  the  land;  ^ 
whereas  in  England  a  tenant  for  life  has  no  right  to  cut  down 
trees,  but  can  only  enjoy  their  shade  or  fruit. "^ 


court,  where  the  invasion  restrained 
was  of  the  complainant's  right  to  oil, 
a  fluid  far  more  capable  of  accurate 
measurement  than  gas."  See,  fur- 
ther, as  to  this  jurisdiction,  Watson  v. 
Hunter,  5  Johns.  Ch.  169;  Dawson  v, 
Tremaine,  93  Mich.  320,  and  Manu- 
facturers' Gas  Co.  V.  Indiana  Nat. 
Gas  Co.,  155  Ind.  461;  Hicks  v.  Am. 
Nat.  Gas  Co.,  207  Pa.  579. 

^  Kerr  on  Injunctions,  38.  See 
Doherty  v,  Allman,  3  App.  Cas.  709, 
where  the  injunction  was  refused. 
The  waste  was  meliorating  waste. 

*  See  Dashwood  v.  Magniac,  [1891] 
3  Ch.  306,  where  the  whole  subject 
of  waste  by  felling  timber,  in  Eng- 
land, is  exhaustively  discussed. 

'Kerr  on  Injunctions,  51;  Hill  on 
Trustees,  590  (4th  Am.  ed.);  Powys  v. 


Blagrave,  Kay,  495;  Cannon  v.  Bany, 
59  Miss.  289.  But  see  Waddell  v, 
De  Jet,  76  Miss.  104. 

*  Crawley  v,  Timberlake,  2  Ired. 
Eq.  460;  Alexander  v.  Fisher,  7  Ala. 
514;  Gardiner  t;.  Dering,  1  Paige  Ch. 
573;  McCullough  v.  Irvine,  13  Pa. 
438;  Lynn's  Appeal,  31  Pa.  44;  More- 
house V.  Cotheal,  2  Zab.  521;  Keeler 
V,  Eastman,  11  Vt.  293;  Drown  v. 
Smith,  52  Me.  141;  Williams  on  Real 
Prop.  117;  Hill  on  Trustees,  590  (4th 
Am.  ed.).  But  the  tenant  for  life 
must  not  cut  down  more  timber 
than  is  necessary  for  the  enjojrment 
of  his  estate.  Johnson  v,  Johnson, 
2  Hill  Ch.  277;  Livingston  v.  Rey- 
nolds, 26  Wend.  115;  Smith  v. 
Poyas,  2  Dess.  65. 

*He  is,  however,  entitled  to  reih 
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It  is  waste  to  open  new  mines  in  land^  although  it  is  not 
waste  to  continue  the  working  of  mines  abeady  opened.^  So 
it  is  waste  to  cultivate  land  in  such  a  manner  as  to  change 
its  character; '  to  suffer  a  sea-wall  to  go  to  decay; '  to  tear 
down  buildings,  or  permit  them  to  become  dilapidated ;  ^  or 
to  remove  fixtures.*^  To  this  last  species  of  waste,  however, 
it  must  be  remembered  that  there  are  important  exceptions 
in  the  cases  of  trade  fixtures,  and  ornamental  fixtures.  Trade 
fixtures  may  be  removed,  if  taken  away  before  the  expiration 
of  the  term;  and  so  also  may  fixtures  for  ornament  in  some 
cases,  although  the  rule  as  to  this  last  class  of  fixtures  is  much 
more  strict  than  as  to  jthe  former.' 

The  existence  of  a  covenant  to  repair  does  not  preclude  a 
court  of  equity  from  restraining  waste  by  injunction.^ 

433.  Parties  who  will  be  restrained  from  committing  waste. 

An  injunction  to  restrain  waste  is  granted  in  other  cases 
besides  those  of  particular  tenants  and  remaindermen.  Thus, 
while  the  court  will  not  ordinarily  interfere  to  restrain  joint- 
tenants,  tenants  in  common,  and  co-parceners,  it,  neverthe- 
less, will  do  so  if  the  wrong-doer  is  insolvent,  or  is  incapable 
of  paying  the  excess  of  the  value  beyond  his  own  share,  or  if 
the  waste  amounts  to  destructive  waste  or  gfpohation,  or  a 
partition  suit  has  been  instituted.^ 

So  a  mortgagee  in  possession  may  be  restrained  from  com- 
mitting waste  if  the  security  is  sufficient;  ^  but  if  the  security 


sonable  estovers  for  neoessary  re- 
pairs, agricultural  implements,  and 
firewood. 

>  Go.  litt.  54,  b;  Saunders's  Case, 
5  Coke,  12  a;  Cowley  v,  Wellesley, 
L.  R.  1  Eq.  656;  Clegg  v.  Rowland, 
L.  R.  2  Eq.  160. 

*  Co.  litt.  53,  b;  Kerr  on  Injunc- 
tions, 48. 

» Co.  Litt.  53, 5. 

*Id.  See  Douglass  v,  Wiggins,  1 
Johns.  Ch.  435. 

*  Kerr  on  Injunctions,  52. 


*  Mwes  V,  Mawe,  2  Smith's  Lead. 
Cas.  177,  and  notes. 

'  Mayor  of  London  v,  Hedger,  18 
Ves.  356. 

'Smallman  v.  Onions,  3  Bro.  Ch. 
621;  Twort  v.  Twort,  16  Ves.  128; 
Hole  V.  Thomas,  7  Ves.  589;  Hawley 
V,  Clowes,  2  Johns.  Ch.  122;  Mott 
V.  Underwood,  148  N.  Y.  463.  A 
vendee  under  articles  may  restrain 
the  vendor  from  conmiitting  waste. 
Smith  &  Fleck's  Appeal,  69  Pa.  474. 

*Farrant  v,  Lovel,  3  Atk.  723; 
Triplett  V,  Parmalee,  16  Nd>.  649. 
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is  insufficient,  he  is  entitled  to  make  the  most  of  the  property.  ^ 
A  mortgagor  in  possession  is  considered  the  owner  of  the 
property,  and  he  may  exercise  all  the  rights  of  ownership. 
But  if  the  security  is  insufficient,  an  injunction  may  go 
against  a  mortgagor.^ 

An  action  of  waste  would  not  lie  at  law  by  a  remainderman 
against  the  tenant  for  Ufe,  if  there  was  a  mesne  remainder- 
man. As,  for  example,  if  there  was  a  tenant  for  life,  with 
remainder  over  to  another  for  Ufe,  remainder  over  in  fee;  in 
such  a  case  the  last  remainderman  could  not  maintain  an 
action  of  waste  against  the  first  tenant  for  life,  because  as  the 
effect  of  the  action  would  be  to  forfeit  the  land  for  the  benefit 
of  the  ultimate  remainderman,  such  a  result  would  be  ex- 
tremely unjust  as  against  the  meme  tenant  for  life.  The  only 
remedy  therefore  which  the  remainderman  in  fee  would  have, 
would  be  an  action  of  trover  for  the  tre^  cut  down.  But 
in  equity,  the  ultimate  remainderman  was  allowed  to  main- 
tain a  bill  for  an  injunction; '  and  that  although  the  re- 
mainder be  contingent.^ 

Injunctions  to  restrain  injuries  to  property  are  sometimes 
granted  against  parties  claiming  under  a  hostile  title;  but 
these  are  not,  properly  speaking,  injunctions  to  restrain 
waste,  but  fall  rather  under  the  jurisdiction  to  preserve 
property  pending  litigation,  and  will  be  considered  imder 
that  head. 

434.  Equitable  Waste. 
Besides  the  ordinary  waste  there  is  also  another  kind  of 


»  Millett  V.  Davey,  31  Beav.  470. 

*  Kerr  on  Injunctions,  60;  Brady 
V.  Waldron,  2  Johns.  Ch.  148; 
Cooper  0.  Davis,  16  CJonn.  566; 
Maryland  v.  Northern  R.  Co.,  18 
Md.  193;  Parsons  t^.  Hughes,  12  Md. 
1 ;  Robinson  v.  Russell,  24  Cal.  467; 
Ensign  v.  Colbum,  11  Paige  Ch.  603; 
Murdock's  Case,  2  Bland,  461;  Sal- 
mon V.  Clagett,  3  Bland,  125;  Nelson 
V,  Pinegar,  30  111.  473;  Williams  v. 
Chicago  Exhibition  Co.,  188  111.  19; 


Real  Estate  Trust  Co.  o.  Hatton, 
194  Pa.  461;  High  on  Injunctions, 
§§  445  et  seq.;  Beaver  Lumber  Co.  v, 
Ecdes,  43  Oreg.  400;  Fulton  v, 
Oertling,  131  La.  768;  Anderson  v. 
Englehart,  18  Wyo.  409. 

'  See  Garth  v.  Sir  John  Hind  Cot- 
ton, 1  Ves.  Sr.  646;  1  Lead.  Cas.  Eq. 
697  (4th  Am.  ed.). 

*  Peterson  v.  Ferrell,  127  N.  €• 
169. 
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the  same  species  of  injury  to  real  property  which  is  known 
by  the  name  of  equitable  waste. 

Waste  which  a  court  of  equity  will  restrain  as  an  imcon- 
scientious  exercise  of  l^al  power  is  called  equitable  waste. 

Equitable  waste  arises  where  a  particular  estate  is  granted 
without  impeachment  of  waste,  but  the  particular  tenant 
exercises  his  power  in  an  imconscientious  manner.  Thus, 
if  a  tenant  for  life  wantonly  destroys  trees  planted  or  left 
standing  around  the  mansion-house  for  ornament,  such 
destruction  will  be  r^arded  in  equity  as  waste,  although 
the  life  estate  was  made  without  impeachment  of  waste.  ^ 
So,  also,  the  cutting  of  saplings  or  yoimg  trees,  not  fit  for 
the  purpose  of  timber,  falls  imder  the  head  of  equitable 
waste.  ^ 

The  leading  authorities  upon  the  subject  of  equitable 
waste  in  England  are  Vane  v.  Lord  Bamiurd,'  and  Garth  v. 
Sir  John  Hind  Cotton.^  The  former  was  a  case  of  outrageous 
destruction ;  for  Lord  Barnard,  who  was  tenant  for  life,  with- 
out impeachment  of  waste,  of  Raby  Castle,  had  stripped 
the  castle  of  the  lead,  iron,  glass,  etc.,  and  was  pro- 
ceeding to  pull  it  down,  when  he  was  stopped  by  an  in- 
junction. 

But  the  court  will  not  interfere  if  the  matters  complained 
of  are  of  a  trivial  nature,  for,  as  Lord  Hardwicke  observed 
in  speaking  of  Vane  v.  Barnard,  if  the  clause  without  im- 
peachment of  waste  could  be  made  use  of  to  permit  a  son  to 
call  his  father  into  a  court  of  equity  for  every  alteration  he 
might  make  in  pulling  up  the  floor  of  the  house,  it  would  have 
been  better  for  the  public  that  Raby  Castle  should  have  been 
pulled  down  than  that  such  a  precedent  should  have  been 
set.^  The  ingredient  of  malice  does  not  appear  to  be  neces- 
sary to  constitute  equitable  waste.  Such  waste  may  be  com- 
mitted although  no  bad  motive  may  exist.* 

1  Micklethwait  v,  Mioklethwait,  1  (4th  £ng.  ed.).     See  Baker  v.  Se- 

De  G.  db  J.  504.  bright,  13  Ch.  D.  179. 

*  Hole  V.  Thomas,  7  Ves.  689.  «  Peurs  v,  Peirs,  1  Ves.  Sr.  521. 

s  Free.  Ch,  454;  1  Salk.  161;  2  •  Buwley  v.  dowes,  2  Johns.  Gh. 

Vem.  738.  122. 

«3  Atk.  751;  1  Lead.  Gas.  Eq.  697 
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436.  Destructive  Trespass;  origin  of  jurisdiction  in  such 
cases. 

The  next  ground  for  an  injunction  which  requires  con- 
sideration is  Trespass. 

The  jurisdiction  of  the  Court  of  Chancery  to  restrain  de- 
structive trespass  is  of  comparatively  modem  origin.  The 
earliest  case  is  that  of  Flamang,  decided  by  Lord  Thurlow, 
and  mentioned  by  Lord  Chancellor  Eldon  in  Hanson  v. 
Gardiner.^  "  I  have  a  note,"  said  Lord  Eldon,  "  of  a  remark- 
able case  in  which  the  name  of  one  of  the  parties  was  Fla- 
mang.  There  was  a  demise  of  close  A.  to  a  tenant  for  life, 
the  lessor  being  landlord  of  an  adjoining  close  B.  The  tenant 
dug  a  mine  in  the  former  close.  That  was  a  waste  from  the 
privity.  But  when  we  asked  an  injunction  against  his  dig- 
ging in  the  other  close,  through  a  continuation  of  his  work- 
ing in  the  former  close.  Lord  Thurlow  hesitated  much,  but 
did  at  last  grant  the  injunction,  first,  from  the  irreparable 
ruin  of  the  property  as  a  mine;  secondly,  as  it  was  a  species 
of  trade;  and  thirdly,  upon  the  principle  of  this  court  en- 
joining in  matter  of  trespass,  where  irreparable  damage  is 
the  consequence." 

The  jurisdiction  of  a  court  of  equity  to  interfere  upon  the 
last  of  the  three  grounds  mentioned  by  Lord  Thurlow,  is  now 
well  established,  and,  perhaps,  more  so  in  this  country  than 
in  England.^ 


*  7  Ves.  Jr.  308.  See,  also,  Stevens 
V,  Bcekmao,  1  Johns.  Ch.  317;  Troy 
A  Boston  R.  Co.  v,  Boston,  etc.,  R. 
Co.,  86  N.  Y.  107;  Butte  and  Boston 
Min.  Co.  V,  Montana  Ore  Purchasing 
Co.,  24  Mont.  125. 

•See  Merced  v,  Fremont,  7  Cal. 
317;  Anderson  v.  Harvey,  10  Gratt. 
386;  Hart  v.  Mayor  of  Albany,  3 
Paige  Ch.  213;  9  Wend.  671;  De 
Veney  v.  Gallagher,  20  N.  J.  Eq.  33; 
London,  etc.,  R.  Co.  v,  Lancashire, 
etc.,  R.  Co.,  L.  R.  4  Eq.  174;  Ryan 
V.  Brown,  18  Mich.  196;  Mussel- 
man  t;.  Marquis,  1  Bush,  463;  Henry 
V.   Koch,  80  Ky.  391;   Echelkamp 


V.  Schrader,  45  Mo.  705;  Phillips  v. 
Bordman,  4  Allen,  147;  Wilcox  v. 
Wheeler,  47  N.  H.  488;  livin^ston 
V,  Livingston,  6  Johns.  Ch.  497;  Wat- 
son V,  Sutherland,  5  Wall.  74  (stated 
ante,  p.  63);  Mayor  of  Baltimore  v. 
Appold,  42  Md.  442;  Ford  p.  Bur- 
leigh, 60  N.  H.  278;  Lumber  Co.  v. 
Hines,  126  N.  C.  254;  Smith  v.  Gard- 
ner, 12  Oreg.  221;  Lemmon  v.  Town 
of  Guthrie  Centre,  113  la.  36;  Story*s 
Eq.  Jur.,  §  928;  High  on  Injunc,  Ch. 
XII.;  Watson  v.  Ferrdl,  34  W.  Va. 
406;  Ely  v,  Johnson,  114  Va.  31; 
Hatton  V,  Kansas  City  Ry.  Co.,  268 
Mo.  660. 
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The  frequency  of  the  acts  of  trespass  constitute  another 
ground  for  the  jurisdiction.^  The  common-law  action  for 
damages  furnishes  an  adequate  redress  for  a  single  trespass, 
or  even  for  several,  where  there  are  no  circumstances  to  in- 
dicate that  the  unlawful  acts  are  to  be  repeated  continu- 
ously; ^  but  where  these  acts  of  trespass  are  constantly  re- 
curring, and  threaten  to  continue,  it  is  settled  that  they  may 
be  redressed  in  equity  by  injunction.* 

A  suit  in  equity  is  generally  the  only  adequate  remedy 
for  trespasses  continually  repeated,  because  constantly  re- 
curring actions  for  damages  would  be  more  vexatious  and 
expensive  than  effective.^ 

The  cases  in  which  the  courts  have  interfered  have  been 
divided  into  two  general  classes:  first,  where  the  party  seek- 
ing relief  is  not  in  possession;  and,  second,  where  he  is  in 


iQnibb's    Appeal,    00    Pa.    228; 
Booher  v.  Browning,  169  Pa.  18. 

»Id. 

/Stewart's  App.,  56  Pa.  422; 
Scheetz's  App.,  35  Pa.  88;  Gomm.  v, 
Pitts,  and  Gonnellsville  R.  Co.,  24 
Pa.  159;  Sterling's  App.,  Ill  Pa.  41; 
Keppel  V.  Lehigh  C.  &  N.  Co.,  200 
Pa.  652;  Musselshell  Cattle  Co.  v, 
Woolfolk,  34  Mont.  126;  Owens  v, 
Croasett,  105  111.  354;  Poughkeepsie 
Gas  Co.  V.  atizens'  Gas  Co.,  89  N.  Y. 
493;  Ford  v.  Burleigh,  60  N.  H.  278; 
Providenoe  Steamboat  Co.  v.  Fall 
River,  183  Mass.  535;  Matteson  v, 
Whaley,  20  R.  I.  (Part  III.)  8; 
Story's  Eq.  Jur.,  §§925-927;  Ladd 
V.  Osborne,  79  la.  93;  Ellis  v.  Wren, 
84  Ky.  254;  Lembeck  v,  Nye,  47 
Ohio,  336;  Balto.  Belt  R.  Co.  o,  Lee, 
75  Md.  596;  Edwards  v.  Haeger, 
180  m.  99;  Muldrick  v.  Brown,  37 
Oreg.  185;  GobeiUe  v.  Meunier,  21 
R.  I.  103;  Blondell  v,  Consol.  Gas 
Co.,  89  Md.  732;  McClellan  ».  Tay- 
lor, 54  S.  C.  430;  Davis  v,  Franken- 
lust,  118  Mich.  494;  KeU  v.  Wright, 
135  la.  383;  Taylor  v.  Pearcse,  179 
HI.  145;  Burrall  v.  American  Tele- 


phone Co.,  224  111.  266;  CoUiton  v. 
Oxborough,  86  Minn.  361;  Barbee  v. 
Shannon,  1  Ind.  Ter.  199;  Negaunee 
Iron  Co.  V,  Iron  Cliffs  Co.,  134  Mich. 
264;  Cobia  t;.  Ellis,  149  Ala.  108;  MU- 
ler  V,  Hoeschler,  121  Wis.  558;  De 
Pauw  V,  Oxley,  122  Wis.  656;  Lam- 
bert V,  Railroad,  212  Mo.  692;  espe- 
cially where  they  threaten  to  ripen 
into  an  easement.  Murphy  v, 
Lincoln,  63  Vt.  278;  Donovan  v. 
Pennsylvania  Company,  199  U.  S. 
279;  Kimbrell  v,  Thomas,  139  Ga. 
146;  Burris  v,  Rodrigues,  22  Cal.  App. 
647;  Hounsell  u.  Miller,  153  Ky.  533; 
Ayres  t;.  Bamett,  93  Neb.  350;  Gano 
V.  Cunningham,  88  Kan.  303;  Mount 
Hope  Assn.  v.  New  Mount  Hope 
Assn.,  246  111.  416;  Fitschen  t^.  Olson, 
155  Mich.  320;  Fuller  v.  Fisk,  43 
Pa.  Sup.  489;  Archer  v.  Sand  Co., 
233  U.  S.  60. 

« United  States  Freehold  L.  &  E. 
Co.  V,  Gallegos,  89  Fed.  769.  See, 
also,  Boston  A  Maine  R.  R.  Co.  v. 
Sullivan,  177  Mass.  230;  Salton  Sea 
Cases,  172  Fed.  800;  Evans  v,  Victor, 
204  Fed.  371;  West  Va.  Paper  Co.  v. 
Cheat  Mountain  Club,  212  Fed,  373, 
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possession.^  The  first  class  of  cases  will  more  properly  be 
considered  under  the  jurisdiction  of  the  court  to  preserve 
property  pending  litigation,  because  the  injury  inflicted 
upon  a  person  who  has  a  title  to  property,  but  who  is  not 
in  possession  of  the  same,  cannot  strictly  be  con^dered  as  a 
trespass.  But  the  second  class  of  cases,  that,  namely,  which 
embraces  the  instances  wherein  a  party  in  possession  is  in- 
jured by  acts  of  trespass,  falls  strictly  within  the  equitable 
remedy  now  under  consideration.  Thus,  in  the  case  before 
Lord  Thurlow,  just  cited,  the  injury  which  was  the  subject 
of  the  injunction  was  inflicted  against  a  party  in  possession 
of  close  B. 

436.  Subdivisions  of  the  subject. 

Acts  of  destructive  trespass  may  be  again  subdivided  into 
two  classes:  first,  those  which  are  committed  under  color 
of  title;  and,  second,  those  which  are  committed  by  a  party 
who  is  avowedly  a  stranger.*  In  both  of  these  cases,  in  order 
to  invoke  the  equitable  remedy  by  injunction,  the  injury 
must  be  of  such  a  nature  as  not  to  be  susceptible  of  adequate 
pecuniary  compensation  in  damages.  Equity  will  not  inter- 
fere to  restrain  a  trespasser  simply  because  he  is  a.trespasser.' 
The  injury  complained  of  must  be  ruinous  to  the  property 


1  Lowndes  v,  Bettle,  33  L.  J.  Ch. 
451. 

*Id.  See,  also,  Watuppa  Reserv. 
Co.  V.  Fall  River,  154  Mass.  305. 

*  Gates  i^.  Johnston  Lumber  Co., 
172  Mass.  495;  Stevens  v.  Beekman, 
1  Johns.  Ch.  318;  Mulvany  v.  Ken- 
nedy, 26  Pa.  44;  Clarke's  App.,  62 
Pa.  447;  Minnig's  App.,  82  Pa.  377; 
Jerome  v,  Ross,  7  Johns.  Ch.  330; 
Weigel  V,  Walsh,  45  Mo.  560;  Be- 
thune  V,  Wilkins,  8  Ga.  118;  West  v. 
Walker,  3  N.  J.  Eq.  279;  Vanwinkle 
V.  Curtis,  3  N.  J.  Eq.  422;  Ballentine  v. 
Harrison  37  N.  J.  Eq.  560;  Del., 
Lack.  &  W.  R.  R.  v,  Breckenridge,  55 
N.  J.  Eq.  141;  Shipley  t^.Ritter,  7  Md. 


408;  Coker  v.  Simpson,  7  Cal.  340; 
Gause  v,  Perkins,  3  Jon.  Eq.  177; 
Parker  v.  Furlong,  37  Oreg.  248;  In- 
dian Land  Co.  v.  Shoenfdt,  135  Fed. 
484.  But  wiU  if  the  trespasser's  con- 
duct is  a  continuing  menace  to  the 
safety  of  public  travel — ^in  this  case 
constantly  riding  upon  the  rails  of  a 
railroad  company's  tracks  by  means 
of  a  bicycle.  Atchison  Ry.  Co.  v, 
Spaulding,  69  Kan.  431.  The  tres- 
pass must  amount  to  an  irreparable 
injuiy  to  the  estate.  Moore  v,  Halli- 
day,  43  Oreg.  243;  New  Palte  Co.  p. 
Central  Ry.  Co.,  84  N.  Y.  Misc. 
631;  Pardee  Co.  v,  Odell,  71  W.  Va. 
206;  Davis  v,  Davis,  93  Ark.  101; 
Hall  0.  Henninger,  145  Iowa,  230. 
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in  the  maimer  in  which  it  has  been  enjoyed,  and  such  as  per- 
manently to  impair  its  futm*e  enjoyment.^  The  appUcation 
of  the  rules  upon  this  subject  must  depend  very  much  upon 
the  circumstances  of  the  particular  case.^  Where  the  damage 
is  irreparable  the  solvency  of  the  defendant  is  of  no  im- 
portance.' The  insolvency  of  the  trespasser,  however,  may 
afford  a  groimd  for  interference,  since  his  inability  to  respond 
in  damages  renders  the  remedy  at  law  ineffectual.' 

In  the  case  of  Cowper  v.  Baker,  ^  the  defendant  was  re- 
strained from  taking  certain  argillaceous  stones,  imder  the 
sea,  necessary  to  the  manufacture  of  a  patent  cement.  Lord 
Eldon  considered  the  damages  there  done  to  the  plaintiff 
to  be  irreparable,  not  because  it  was  a  destruction  rnnplidter^ 
but  because  it  was  a  taking  away  of  the  substance  of  the  in- 
heritance. In  Uke  maimer,  an  injunction  has  been  issued 
to  restrain  the  working  of  oil  wells,  the  result  of  which  would 
be  a  permanent  and  continuing  injury  to  the  property.* 
Upon  the  same  principle,  trustees  of  a  corporation  may  en- 
join pretended  trustees  from  intermeddling  with  the  corporate 
property  where  the  trespass  goes  to  the  destruction  of  the 
property  in  the  character  in  which  it  was  enjoyed.^    The 


^Echelkamp  v,  Schrader,  45  Mo. 
505;  Jerome  t;.  Ross,  7  Johns.  Ch. 
315;  Mayor  of  Frederick  v.  Groshon, 
30  Md.  436;  Bolsa  Land  Co.  v.  Bur- 
dick,  151  Cal.  254. 

<  Thomas  v,  Nautahala  Co.,  8  U.  S. 
App.  429;  Bettes  t;.  Bpower,  184  Fed. 
345. 

'Edwards  v.  Haeger,  180  111.  99; 
Callaway  v,  Webster,  98  Va.  790; 
Myers  v,  Hawkins,  67  Ark.  413. 
See  Heaney  v.  B.  &  M.  Com.  Co.,  10 
Mont.  590,  contra, 

^  Muaselman  v.  Marquis,  1  Bush, 
463;  Hicks  v.  Compton,  18  Cal.  206; 
Britton  ».  Hill,  27  N.  J.  Eq.  389; 
Piper  t>.  Piper,  38  N.  J.  Eq.  81;  Long 
ti.Ka8ebeer,28Kan.262.  See  Wilson 
V,  Hill,  46  N.  J.  Eq.  367.  See,  also, 
cases  cited  in  preceding  note,  and 
Parker  v.    Furlong,   37   Oreg.   248; 


Moore  v.  Halliday,  43  Oreg.  243; 
Kistler  v.  Weaver,  135  N.  C.  388; 
Marcum  &.  Marcum,  57  W.  Va.  285. 

» 17  Ves.  128.  See,  also,  Merced 
V.  Fremont,  7  Cal.  317;  Anderson  v. 
Harvey,  10  Gratt.  386;  U.  S.  v.  Gear, 
3  How.  120;  Davis  v.  Reed,  14  Md. 
152. 

*  Allison  &  Evans's  App.,  77  Pa. 
221.  See,  also,  Westmoreland  Nat. 
Gas  Co.  V.  De  Witt,  130  Pa.  251  (a 
case  of  interference  with  the  flow  of 
natural  gas);  DufTield  v.  Hue,  136 
Pa.  602;  Real  Estate  Co.  v.  Hatton, 
194  Pa.  450;  Moore  v,  Jennings,  47 
West  Va.  181,  and  Scully  v.  Rose, 
61  Md.  408. 

7  Trustees  v.  Hoeesli,  13  Wis.  348. 
The  decision  in  thb  case  was  put 
upon  the  ground  of  destructive  tres- 
pass, but  it  would  seem  that  it  might 
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general  principles  which  govern  cases  of  this  kind  were  well 
laid  down  by  Vice-Chancellor  Kindersley  in  the  case  of 
Lowndes  v.  Bettle.^  ''Where,"  says  that  learned  judge, 
"the  plaintiff  is  in  possession,  and  the  person  doing  the  acts 
complained  of  is  an  utter  stranger,  not  claiming  imder  the 
color  of  right  then  the  tendency  of  the  court  is  not  to  grant 
an  injimction  imless  there  are  special  circumstances,  but  to 
leave  the  plaintiff  to  his  remedy  at  law,*  thou^  where  the 
acts  tend  to  the  destruction  of  the  estate  the  court  will  grant 
it.'  But  where  the  person  in  possession  seeks  to  restrain 
one  who  claims  by  an  adverse  title,  the  tendency  of  the  court 
will  be  to  grant  the  injunction,  at  least  when  the  acts  done 
either  do  or  may  tend  to  the  destruction  of  the  estate."  * 


437.  Public  compaxiies;  restrained  from  improperly  tak- 
ing land. 

Under  the  head  of  injunctions  to  restrain  destructive 
trespass  may,  perhaps,  fall  many  of  the  cases  in  which 
pubUc  companies  are  restrained  from  an  improper  exercise 
of  their  statutory  rights  to  take  private  property  for  their 
own  use ;  although  some  of  the  cases  of  this  description  may 
more  properly  be  classed  under  "Injunctions  against  Cor- 
porations." 

In  cases  of  trespass  by  corporations,  courts  of  equity  will 
act  with  greater  promptness,  and  will  apply  more  stringent 
rules,  than  in  the  case  of  trespass  by  private  individuals. 


have  been  sustained  under  the  gen* 
eral  jurisdiction  of  chancery  to  pro- 
tect charities  and  enforce  religious 
trusts. 

»  33  L.  J.  Ch.  467. 

^  Lynch  V.  Union  Ins.  for  Savings, 
159  Mass.  306;  Porter  v.  Armour, 
241  ni.  145;  Doige  v.  Bruce,  141 
Iowa,  210. 

»Camp  V.  Dixon,  112  Ga.  874; 
Dimick  v.  Shaw,  94  Fed.  266;  Wichita 
Go.  v.  Ralston,  81  Kan.  86;  Sheetz  v. 
Price,  154  Mo.  App.  574.  See  Graves 
V,  Ashbum,  215  U.  S.  334. 

*See  Duncan  v.  The  Iron  Works, 


136  Pa.  478,  for  a  case  in  which  the 
court  declined  to  interfere,  because 
in  view  of  the  defendant's  denial  of 
the  plaintiffs  legal  title,  it  was  held 
that  the  plaintiff  must  first  estab- 
lish his  right  at  law.  See,  also,  Kan., 
etc.,  R.  Co.  V.  Glen  Jean,  etc.,  R. 
Co.,  45  W.  Va.  119;  Johnson  v. 
Hughes,  58  N.  J.  Eq.  406,  the  state- 
ment of  the  rule  in  Mowday  9, 
Moore,  133  Pa.  611,  as  quoted  in 
§  440,  post.  Bay  Co.  v.  Saunders,  58 
Fla.  389;  King  v.  Moniac  Co.,  134 
Ga.  496. 
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There  is  an  equity  to  keep  corporations  within  the  strict 
limits  of  their  statutory  powers,  and  prevent  them  from 
deviating  in  the  smallest  degree  from  the  terms  prescribed 
by  the  statute  which  gives  £hem  authority.  A  man  has  a 
right  to  say  that  a  corporation  shall  not  enter  upon  his  land 
except  upon  the  terms,  and  imder  the  regulations,  pre- 
scribed by  statute;  and  he  has  a  further  right  to  invoke  the 
aid  of  a  court  of  equity  to  protect  him  by  its  writ  of  injunc- 
tion.^ But  the  purpose  of  the  bill  must  be  bona  fide,  simply 
to  prevent  damage  to  the  plaintiff's  property.  If  it  is  filed  to 
attain  some  other  end,  such  as  the  prevention  of  competition 
among  railroad  companies,  the  relief  will  be  denied.^ 

438.  Nuisance. 

Another  injury  to  real  property,  to  redress  which  it  has 
been  found  necessary  to  resort  to  the  equitable  remedy  of 
injunction,  is  Nuisance;  and  the  authority  of  the  court  is, 
in  modem  times,  probably  as  frequently  applied,  and  as 
beneficially  exercised,  in  this  as  in  any  other  branch  of  equity 
jurisprudence. 


1  See  Kemp  v,  London  &  Br.  Ry.,  1 
Hailw.  Gas.  405;  BeU  v.  Hull  &  Selby 
Ry.,  1  Railw.  Gas.  d35;  Frewin  v. 
Lewis,  4  Myl.  &  Cr.  249;  Tinkler  v. 
Metropolitan  Board  of  Works,  2  De 
G.  &  J.  261;  Jarden  ».  Phila.,  W.  &  B. 
R.  Go.,  3  Whart.  602;  Bonaparte  v. 
Gamden  A  Amboy  R.  Go.,  Baldwin, 
205;  Mclntyre  v.  Storey,  80  111.  127; 
Manchester  Gotton  Mills  v.  Man- 
chester, 25  Gratt.  827;  Wilkin  v. 
Gity  of  St.  Paul,  33  Minn.  181; 
Western  Pa.  R.  Go.'s  Appeal,  104 
Pa.  399;  Wright  v.  Shanahan,  61  Hun, 
264.  Among  the  more  recent  cases 
are,  Birmingham  Tract.  Go.  v.  Birm- 
ingham Ry.  &  Elec.  Go.,  119  Ala.  129; 
Gity  Gouncil  v.  Semle,  121  Ala.  609; 
Haw.  Gom.  &  S.  Go.  v,  Kahului  R. 
Go.,  11  Hawaii,  479;  O'Gonnell  v, 
Ghicago  Terminal  R.  R.  Go.,  184 
111.  308;  Davenport  Bridge  Ry.  Go. 
V.  Johnson,  188  111.  472;  Gorby  t^. 

44 


Ghicago,  R.  I.  &  P.  Ry.  Go.,  150 
Mo.  457;  Stolze  v,  Milwaukee  &  Lake 
Winnebago  R.  Go.,  104  Wis.  47; 
Gowan  v.  Southern  Ry.  Go.,  118  Ala. 
654;  Goyne  v.  Warrior  Southern  Ry., 
137  Ala.  553;  Mobile  &  Mont.  Ry.  Go. 
V.  Ala.  Mid.  Ry.  Go.,  123  Ala.  145 
(where  the  ground  of  the  jurisdiction 
was  stated).  The  case  of  Mobile  & 
Montg.  Ry.  Go.  v,  Ala.  Mid.  Ry.  Go., 
116  Ala.  51,  seems  to  have  been  an 
exceptional  one.  Spalding  t;.  Mar- 
comb  &  W.  I.  Ry.  Go.,  225  111.  585; 
Del  Monte  Go.  v.  Ghaffee  Go.,  24 
Golo.  App.  340;  Ghattanooga  Go.  v. 
Morrison,  140  Ga.  769;  Wilbcr  i;. 
Reed,  84  Neb.  767;  Hutchison  v,  York 
Go.,  86  S.  G.  396;  St.  Louis  Ry.  Go.  v. 
Faisst,  99  Ark.  61;  Webster  v.  Pole 
Go.,  112  Md.  416. 

*  Ocean  Gity  R.  Go.  v.  Bray,  55 
N.  J.  Eq.  101,  839;  55  N.  J.  Eq.  57, 
55  N.  J.  Eq.  164. 
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A  nuisance  is  an  act,  unaccompanied  by  an  act  of  trespass, 
which  causes  a  substantial  injury  to  the  corporeal  or  in- 
corporeal hereditaments  of  other  persons.  Where  a  man 
wrongfully  disturbs  another  in  the  exclusive  enjoyment  of 
property,  he  commits  an  act  of  trespass;  but  where  the  in- 
fringement of  the  right  is  the  consequence  of  an  act  which  is 
not,  in  itself,  an  invasion  of  property,  the  cause  from  which 
an  injury  flows  is  termed  a  nuisance.^ 

Nuisances  are  either  public  or  private.  A  private  nuisance 
is  an  injury  to  the  property  of  an  individual.  A  public 
nuisance  is  an  injury  to  all  persons  who  come  within  the 
sphere  of  its  operation.^ 


439.  Remedies  at  common  law;  their  defects. 

The  remedy  for  public  nuisance  is  by  information  by  the 
attorney-general.  The  attorney-general  may  likewise  pro- 
ceed by  a  bill  in  equity;  and  if  an  individual  has  also  sus- 
tained special  damage  over  and  above  the  public  injury 
(but  not  otherwise),'  he  also  may  proceed  by  bill.'*    The 


1  To  constitute  a  nuisance,  the  in- 
jury must  be  one  to  property ^  or  to 
its  enjoyment;  and  unless  rifi;ht8  in  or 
to  property  are  affected,  equity  cannot 
treat  the  wrong  as  a  nuisance. 
Hence  it  was  decided  in  Northern 
Pac.  R.  R.  V,  Whalen,  149  U.  S.  162, 
that  a  railroad  company  could  not 
maintain  a  suit  in  the  nature  of  a 
bill  to  restrain  a  nuisance  against 
the  proprietors  of  saloons  at  which 
the  company's  employees  got  drunk, 
for  the  company  had  no  property 
in  its  employees. 

*Sec  Soltau  w.  De  Held,  2  Sim. 
(n.  s.)  142.  A  conspiracy  by  one 
person  entered  into  with  another  to 
deprive  an  individual  of  the  benefit 
of  a  property  right  is  unlawful  and 
may  be  enjoined.  Garst  v,  Charles, 
187  Mass.  144. 

•Rhymer  v,  Fretz,  206  Pa.  230; 
Adair  v.  Seminary,  13  Ga.  App 
600;  Curtis  v.  Golf  Assn.,  178  Mich. 


68;  Pearman  v,  Wiggins,  103  Miss.  4: 
Hodson  V,  Walker,  170  Mo.  App. 
632;  Middlesex  Co.  v.  Pa.  R.  R.  Co., 
82  N.  J.  Eq.  550;  Berger  v.  Smith, 
160  N.  C.  205. 

*  Coming  v.  Lowerre,  6  Johns.  Ch. 
439;  City  of  St.  Louis  v,  Knapp,  6 
Fed.  221;  Soltau  v.  De  Held,  9 
Eng.  L.  &  Eq.  104;  Knox  9.  New 
York,  55  Barb.  404;  Cronin  t>. 
Bloemecke,  58  N.  J.  Eq.  313;  Savan- 
nah, etc.,  R.  Co.  V.  Shiels,  33  Ga. 
601;  State  v.  The  Ohio  Oil  Co.,  150 
Ind.  21;  Reybum  v.  Sawyer,  135 
N.  C.  328;  Ewell  v.  Greenwood,  26 
la.  377;  Roberts  v.  Mathews,  137 
Ala.  523;  Whitfield  v,  Rogers,  26 
Miss.  84;  Rich!  v.  Chattanooga  Brow- 
ing Co.,  105  Tenn.  651;  Black  v. 
Phila.  &  Read.  R.  Co.,  58  Pa.  249; 
Bunnell's  Appeal,  69  Pa/  62;  Com- 
missioners V.  Long,  1  Pars.  Eq.  Cas. 
143;  Commonwealth  v.  Rush,  14  Pa. 
186;  City  of  Georgetown  v.  Alexan- 
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ri^t  of  the  attorney-general  to  proceed  by  bill  in  case  of 
public  nuisance  was  exercised  on  behalf  of  the  general 
government  in  a  celebrated  case,  in  which  an  injunction 
was  granted  to  restrain  certain  persons — defendants  in  the 
cause — from  interfering  with  the  transportation  of  mails, 
or  with  the  enjoyment  of  railroad  facilities,  by  individuals 
and  corporations  who  were  engaged  in  interstate  commerce. 
The  injunction  having  been  disobeyed,  an  attachment  for 
contempt  was  issued,  followed  by  commitment,  and  there- 
after the  questions  involved  were  brought  before  the  Su- 
preme Court  of  the  United  States  on  petition  for  a  habeas 
corpus  by  the  defendants  in  the  equity  suit  who  had  been 
thus  imprisoned  for  violation  of  the  chancery  decree.  The 
petition  for  the  writ  of  habeas  corpus  was  denied,  and  the 
jurisdiction  of  courts  of  equity,  in  proper  cases,  to  restrain 
strikes,  boycotting,  and  interference  with  the  employment 
of  labor  by  violence  or  intimidation,  was  fully  sustained. 
The  ground  upon  which  the  ruling  was  placed  was  that 
equity  has  jurisdiction  to  enjoin  public  nuisances;  and  it  was 
held  that  this  jurisdiction  could  properly  be  invoked  in  be- 
half of  the  United  States  for  the  protection  of  the  mail,  and 
of  interstate  commerce,  and  of  roadways  and  waterways,  by 
means  of  which  the  mails  were  transported  and  interstate 
commerce  carried  on.^  The  interference  with  commerce  was 
accompanied  by  violence  and  bloodshed,  and  it  was  urged 
in  this  case  that  the  proper  branch  of  remedial  law  to  be 


dria  Canal  Co.,  12  Pet.  98;  Hilliard 
on  Injunctions,  336  (3d  Am.  ed.); 
Jones  V,  Bright,  140  Ala.  268;  Young 
V.  Rothrock,  121  la.  588;  Viebahn  v. 
Board  of  Commissioners,  96  Minn. 
276;  Birmingham  Ry.  v,  Moran,  151 
Ala.  187;  Bent  v.  Trimboli,  61  W.  Va. 
509;  Wilkinson  Co.  v.  Mollquam,  14 
Wyo.  209;  Thomas  v.  Wade,  48  Fla. 
311;  Letherman  v,  Hauser,  77  Neb. 
731 ;  Arizona  Copper  Co.  v.  Gillespie, 
230  U.  S.  46;  Hosmer  v.  Republic  Co., 
179  Ala.  415;  Oppenheimer  v.  P.  B. 
k  W.  R.  R.,  39  D.  C.  App.  253; 


Hoyt  V,  McLaughlin,  250  111.  442; 
Iverson  ti.  Dilno,  44  Mont.  270; 
McManus  v.  So.  Ry.  Co.,  150  N.  C. 
655. 

» In  re  Debs,  158  U.  8.  564.  See, 
also,  Arthur  v.  Oakes,  24  U.  S.  App. 
239;  Bloomfield  Gravel  Min.  Co.  v. 
United  States,  88  Fed.  664;  Stam- 
ford V.  Stamford  Horse  R.  R.  Co., 
56  Conn.  381 ;  City  of  Georgetown  w. 
Alexandria  Canal  Co.,  12  Pet.  91-98; 
State  of  Pennsylvania  v.  Wheeling 
Bridge  Co.,  13  How.  518;  O'Neil  u. 
Behanna,  182  Pa.  236. 
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invoked  was  the  criminal  law,  and  that  courts  of  equity 
did  not  grant  injunctions  against  crime.  The  Supreme 
Court,  however,  declined  to  take  this  view,  and  quoted  with 
approval  the  language  of  an  Alabama  court,  in  which  it  was 
said  that  ''the  mere  fact  that  an  act  is  criminal  does  not 
divest  the  jurisdiction  of  equity  to  prevent  it  by  injunction, 
if  it  be  also  a  violation  of  property  rights,  and  the  party  ag- 
grieved has  no  other  adequate  remedy  for  the  prevention 
of  the  irreparable  injury  which  will  result  from  the  failure 
or  inability  of  a  court  of  law  to  redress  such  ri^ts."  * 

The  jurisdiction  of  equity  to  enjoin  strikes  and  boycotts 
and  other  interferences  with  lawful  occupations,^  has  been 


^  Mobile  t;.  Louisville  &  Nashville 
Railroad,  84  Ala.  115,  126;  Cranford 
».  TyrreU,  128  N.  Y.  341;  Klein  v. 
Livingston  Qub,  177  Pa.  224-228; 
Gilcrest  v.  Dee  Moinee,  128  la.  49; 
The  Columbian  Athletic  Club  v. 
State,  143  Ind.  98;  Vegelahn  v.  Gunt- 
ner,  167  Mass.  92;  Att.-Gen.  v.  Pater- 
son,  58  N.  J.  Eq.  1;  State  t;.  Zachiitz, 
166  Mo.  307.  While  a  Federal  court 
cannot  interfere  in  a  criminal  case 
already  pending  in  a  state  court, 
and  while,  as  a  general  rule,  a  court 
of  equity  cannot  enjoin  criminal 
proceedings,  those  rules  do  not  apply 
when  such  proceedings  are  brought 
to  enforce  an  alleged  unconstitu- 
tional state  statute,  after  the  un- 
constitutionality thereof  has  be- 
come the  subject  of  inquiry  in  a  suit 
pending  in  a  Federal  court  which 
has  first  obtained  jurisdiction  there- 
over; and  under  such  circumstances 
the  Federal  court  has  the  right  in 
both  civil  and  criminal  cases  to 
hold  and  maintain  such  jurisdiction 
to  the  exclusion  of  all  other  courts. 
Ex  parte  Young,  209  U.  S.  123; 
Shawnee  Co.  v.  Temple,  179  Fed. 
517;  Kansas  City  Gas  Co.  v,  Kansas 
City,  198  Fed.  510;  Louisville  R.  R. 
Co.  V.  Railroad  Commissioners,  191 
Fed.  763. 


'  Irrespective  of  compulsion  or  even 
agreement  to  observe  its  intimation, 
the  circulation  of  a  "wc  don't  pat- 
ronize" or  "unfair"  list  manifestly 
intended  to  put  the  ban  upon  those 
whose  names  appeared  therein,  among 
an  important  body  of  possible  cus- 
tomers, combined  with  a  view  to 
joint  action  and  in  anticipation  of 
such  reports,  is  within  the  prohibi- 
tion of  the  Anti-trust  Act  of  July  2, 
1890,  if  it  is  intended  to  restrain  and 
does  restrain  conunerce  among  the 
States.  Lawler  v.  Loewe,  235  U.  S. 
522;  208  U.  S.  274;  Gompers  v.  Buck 
Stove  Co.,  221  U.  S.  418;  Lindsay  o. 
Federation  of  Labor,  37  Mont.  204; 
Wilson  V,  Hey,  232  111.  389;  Kemp  v. 
Division,  153  111.  App.  344;  Arbour 
V,  Pittsburgh  Trade  Assn.,  44  Pa. 
Sup.  240;  Fortney  u.  Carter,  203  Fed. 
454;  Tunstall  v.  Coal  Co.,  192  Fed. 
809;  Hitchman  Coal  Co.  v.  Mitchell, 
203  Fed.  512;  American  MalUng 
Co.  V,  Keitel,  209  Fed.  358;  217  Fed. 
672.  Where  during  a  strike,  a  labor 
organization  issues  and  posts  circulars 
for  the  purpose  of  inducing  patrons 
to  withdraw  their  patronage,  or  to 
prevent  non-union  labor  from  being 
employed;  and  these  circulars  use 
such  words  as  "unfair,"  "legalized 
highwayman"  and  "scabs,'    such  a 
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exercised  in  numerous  eases  and  is  sometimes  put  on  the 
groimd  of  enjoining  nuisances^  and  sometimes  on  the  ground 
of  stopping  repeated  trespasses.  In  Lyons  v.  Wilkins  there 
was  a  strike  against  the  plaintiffs  by  order  of  the  society 
of  which  the  defendant  was  the  secretary.  In  the  course 
of  this  strike,  the  plaintiffs'  works  and  also  those  of  a 
sub-manufacturer  for  them  were  picketed  by  persons,  em- 
ployed by  the  executive  committee,  who  watched  and  beset 
the  plaintiffs'  works  and  those  of  their  sub-manufacturer  and 
the  approaches  thereto,  for  the  purpose  of  persuading  work 
people  to  abstain  from  working  for  the  plaintiffs.  It  was  ad- 
mitted that  they  used  no  violence,  intimidation  or  threats, 
but  in  the  opinion  of  the  court  the  evidence  showed  that  the 
picketing  and  the  acts  done  by  the  pickets,  were  done  with 
a  view  to  compel  the  plaintiffs  to  change  their  mode  of  con- 
ducting their  own  business.  An  injunction  was  granted. 
The  ruling  was  affirmed  on  appeal,  Lindley,  M.  R.,  saying: 
''The  truth  is  that  to  watch  or  beset  a  man's  house  with  a 
view  to  compel  him  to  do  or  not  to  do  what  is  lawful  for  him 
not  to  do  or  to  do  is  wrongful  and  without  lawful  authority 
imless  some  reasonable  justification  for  it  is  consistent  with 
the  evidence.  Such  conduct  seriously  interferes  with  the 
ordinary  comfort  of  human  existence  and  ordinary  enjoy- 
ment of  the  house  beset,  and  such  conduct  would  support 
an  action  on  the  case  for  a  nuisance  at  common  law."  The 
same  view  was  also  expressed  by  Chitty,  L.  J.^ 


oombination  b  illegal,  and  amounts 
to  an  unlawful  conspiracy  to  inter- 
fere with  and  destroy  the  lawful 
business  of  another.  And  where 
there  is  also  an  exhortation  by  the 
strikers,  addressed  to  the  public,  not 
to  patronize  the  party  against  whom 
the  strike  is  aimed,  coupled  with  a 
notice  that  the  strikers  had  voted 
to  give  their  patronage  only  to  such 
concerns  as  had  refused  to  continue 
using  such  person's  works,  there 
arises  a  case  where  at  the  suit  of 
the  injured  party,  an  injunction  will 


issue  restraining  the  members  of  the 
striking  combination  from  prose- 
cuting the  objects  of  their  conspir- 
acy. Bell  Telephone  Co.  ».  Feder- 
ation of  Labor,  156  Fed.  809. 

1  Lyons  u.  Wilkins,  [1899]  1  Ch. 
267.  See,  also,  Barr  v.  Essex  Trades 
Council,  53  N.  J.  Eq.  101 ;  Vegelahn 
V,  Guntner,  167  Mass.  92;  Plant  v. 
Woods,  176  Mass.  492;  Nat.  Protection 
Ass'n  V.  Cumming,  170  N.  Y.  316; 
Hawarden  v.  Youghiogheny  &  Le- 
high Coal  Co.,  Ill  Wis.  545;  Arthur  v, 
Oakes,  24  U.  S.  App.  239;  Hamilton 
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And  the  jurisdiction  is  such  cases  would  seem  to  have, 
under  the  most  recent  decisions,  a  wider  scope.  In  Glar 
morgan  Coal  Co.  v.  South  Wales  Miners'  Federation  *  it  was 
held  that  a  person  who  on  being  asked,  gives  honest  and  bona 
fide  advice  to  another  which  induces  him  to  break  a  contract 
of  service  with  a  third  person,  is  not  liable  to  an  action  at  the 
suit  of  that  third  person,  even  though  he  has  sustained 
damage  by  the  breach  of  the  contract,  and  that  the  same 
rule  applied  in  the  case  where  several  persons  have  combined 
to  give  advice  if  they  have  no  malicious  intention  to  injure 
the  third  person.  This  ruling  however  was  reversed  in  the 
Court  of  Appeals  in  the  case  of  Glamorgan  Coal  Co.  v.  South 
Wales  Miners'  Federation.* 

It  appeared  in  that  case  that  the  miners  employed  at  the 
colliers  in  South  Wales,  without  giving  notice  to  their  em- 
ployers, and  in  breach  of  their  contracts  with  them,  abstained 
from  working  on  certain  days  called  "stock  days."  In  do- 
ing so  the  miners  acted  under  the  direction  or  order  of  a 
federation  of  the  miners  given  by  their  executive  council. 
The  object  of  procuring  this  breach  of  contract  was  to  keep  up 
the  price  of  coal  upon  which  the  amount  of  the  miners'  wages 
depended.    It  was  under  these  circumstances  held  that  the 


Shoe  Co.  V.  Saxey,  131  Mo.  212; 
CabbeJl  v.  Williams,  127  Ala.  320; 
Cumberland  Glass  Mfg.  Co.  v.  Glass 
Bottle  Blowers'  Ass'n,  59  N.  J.  Eq. 
49;  Beck  v.  Ry.  Teamsters'  Protectr 
ive  Union,  118  Mich.  497;  Erdman 
V,  Mitchell,  207  Pa.  79;  My  Mary- 
land Lodge  V,  Adt,  100  Md.  238; 
Gray  v.  Building  Trades  Council,  91 
Minn.  171;  Everett  Waddey  Co.  v. 
Richmond  Union,  105  Va.  188; 
Barnes  v.  Typographical  Union,  232 
111.  424;  Reynolds  v,  Davis,  198  Mass. 
294;  Goldfield  Mines  Co.  i^.  Miners' 
Union,  169  Fed.  500;  Baltic  Co. 
V.  Houghton,  177  Mich.  632;  Pierce 
t).  Stablemen's  Union,  156  Cal.  70; 
Jones  V.  Van  Winkle,  131  Ga.  336; 
Connett  o.  United  Hatters,  76 
N.  J.  Eq.  202;  Aluminum  Castings 


Co.  t>.  Molders'  Union,  197  Fed. 
221. 

An  injunction  will  be  granted  a 
mill  owner  for  the  protection  of  his 
property  against  a  labor  union  which 
seeks,  without  threats  or  commission 
of  violence  or  personal  injury  to 
coerce  him  in  such  a  way  that  he 
would  be  compelled  to  employ  only 
union  workmen,  to  submit  himself 
to  the  control  of  the  union,  and  to 
put  himself  within  its  power  to  dic- 
tate to  him  the  number  of  hours  to 
constitute  a  day's  work  in  his  mill, 
the  compensation  to  be  paid  therefor, 
the  time  of  payment  thereof  and  the 
selection  of  his  employees.  Purvis 
V.  United  Brotherhood,  214  Pa.  348. 

1  [1903]  1  K.  B.  118. 

s  [1903]  2  K.  B.  545. 
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defendants  were  liable  in  damages,  there  being  no  sufficient 
justification  for  their  interference;  and  in  the  judgment  of 
Romer,  L.  J.,  it  was  said  that  in  the  case  of  a  contract  be- 
tween master  and  servant  it  is  not  sufficient  for  the  person 
who  procures  a  breach  by  the  servant  to  show  "that  he  had 
no  personal  animus  against  the  employer  or  that  it  was  to  the 
advantage  or  interest  of  both  the  defendant  and  the  workman 
that  the  contract  should  be  broken."  It  was  moreover  in- 
timated that  an  injunction  would  be  issued  if  necessary.^ 

As  to  private  nuisances,  the  injured  party  might  abate 
them — i.  e.,  he  could  remove  them  without  resorting  to  any 
court,  either  of  law  or  of  equity.  It  was  one  of  the  cases  of 
"redress  by  act  of  party."  That  this  mode  of  getting  rid 
of  a  nuisance  is  still  recognized  is  illustrated  by  the  case  of 
Lane  v.  Capsey,^  where  the  court  gave  leave  to  a  complain- 
ing party  to  tear  down  an  inhabited  dwelling  which  was 
alleged  to  be  obstructive,  and  which  was  in  possession  of  a 
receiver  appointed  by  the  court,  in  order  to  test  the  justice 
of  the  claim. 

The  remedies  at  common  law  for  a  private  nuisance  were, 
an  action  on  the  case  to  recover  damages,  the  assize  of  nuis- 
ance, which  lay  originally  only  against  the  wrong-doer,  but 
was  subsequently  extended  as  against  the  alienee  by  the 
statute  of  Westminster  the  Second;  and  the  writ  quod  per- 
mittat  prostemere,  which  lay  against  the  alienee  as  well  as 
the  wrong-doer,  and  was  in  the  nature  of  a  writ  of  right. 
These  last  two  remedies  fell  out  of  use  in  England,  and  were 
finally  abolished  by  Statute  3  and  4  Will.  IV.,  c.  27;  so  that 
the  only  remedy  which  remained  in  use  in  the  common-law 
courts  was  the  action  on  the  case  for  damages. 

It  is  obvious  that  this  remedy  is  very  insufficient.  If  one 
man  is  canying  on  a  trade  near  another's  house  which  is  in- 
jurious to  the  health  of  the  latter,  and  destructive  to  his 
property,  a  recovery  of  damages  is  manifestly  but  a  poor 

'See  to  the  same  cflTect  Flaccus  v.  Flood,  [1898]  A.  C.  1;  Beekman  v. 

Smith,  199  Pa.  128;  O'Neill  v.  B&-  Marsters,  195  Masa.  205. 

hanna,  182  Pa.  236;  Quinn  v.  Lea-  M1891]3Ch.411.   Sec,  also,  Fields 

them,  [1901]  A.  C.  495,  and  Allen  v.  v.  Stokley,  99  Pa.  306. 
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redress.  Hence  equity  will  interfere  by  injunction  to  re- 
strain the  continuance  of  the  noxious  trade,  and  thus  efifect- 
ually  put  a  stop  to  the  injury.  This  jurisdiction  in  cases  of 
nuisance  is  of  an  ancient  date,  and  has  been  traced  back  to 
the  reign  of  Elizabeth,^  since  which  time  it  has  been  con- 
tinuously exercised;  and  the  modem  doctrine  may  be  stated 
in  general  terms  to  be  that  equity  has  concurrent  jurisdiction 
with  courts  of  law  in  all  cases  of  private  nuisance,  the  inter- 
ference of  chancery  in  any  particular  case  being  justified 
on  the  ground  of  restraining  irreparable  mischief,  or  of  sup- 
pressing interminable  litigation,  or  of  preventing  multiplicity 
of  suits.  ^   • 

In  modem  times  (as  has  been  already  stated)  the  juris- 
diction of  Courts  of  Chancery  in  cases  of  nuisance  has  been 
very  beneficially  and  very  frequently  exercised,  and  the 
whole  doctrine  of  equity  upon  this  subject  has  been  most 
thoroughly  and  carefully  considered  both  in  England  and 
in  this  country.  Perhaps  no  better  way  of  explaining  the 
principles  upon  which  courts  of  equity  act  in  cases  of  this 
kind  can  be  found  than  by  stating  briefly  one  or  two  of  the 
leading  authorities  upon  the  subject,  and  the  conclusions 
which  have  been  reached  therein. 

In  St.  Helen's  Smelting  Company  v.  Tipping  ^  certain  per- 
sons had  purchased  a  portion  of  an  estate  for  the  purpose 
of  erecting  thereon  works  for  smelting  copper,  and  the 
plaintiff  subsequently  purchased  another  portion  of  the  same 
estate  with  notice  of  the  erection  and  operation  of  the  smelt- 
ing works.    After  this,  the  company  defendants  were  organ- 


*  "The  bill  was  to  be  relieved  of  a 
nuisance  committed  by  the  defend- 
ant to  the  plaintiff's  mill,  by  erecting 
a  new  mill  and  turning  or  letting  the 
watercourse  from  serving  the  plain- 
tifT*s  mill;  but  for  that  the  plaintiff, 
since  the  bill  exhibited,  had  brought 
an  assize  of  nuisance  at  7aw,  there- 
fore the  cause  is  dismissed,  if  cause 
be  not  shown.  Osbume,  plaintiff. 
Barter  and  Goddins,  defendants. 
Anno  26  Eliz."     Choyoe  Cases  in 


Chancery,  p.  176.  (Reprint  of  1870.) 
See  Sitting's  Appeal,  105  Pa.  517;  ITl- 
bricht  V.  Eufaula  W.  Co.,  86  Ala.  587. 

*  Carlisle  v.  Cooper,  21  N.  J.  Eq. 
576;  Baron  t».  Kom,  127  N.  Y.  224. 
Ward  V.  Ohio  River  R.  Co.,  35  W. 
Va.  481;  Knapp  o.  Transfer  Ry.  Co., 
126  Mo.  26;  Sullivan  u,  Jones  Stod 
Co.,  208  Pa.  640. 

» 11  H.  L.  Cas.  642;  L.  R.  1  Ch.  66. 
See  Penna.  Lead  Co.'s  App.,  96  Pa. 
116. 
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ized  for  the  purpose  of  carrying  on  the  copper  works  on  a 
larger  scale;  and  the  plaintiff ,  having  discovered  that  injury 
had  already  been  done  to  his  trees^  brought  an  action  at  com- 
mon law  for  damages,  and  after  obtaining  a  verdict  and 
judgment  (which  was  affirmed  in  the  House  of  Lords),  filed 
a  bill  in  equity  for  an  injunction,  which  was  granted. 

In  this  case  (when  in  the  House  of  Lords)  the  distinction 
was  taken  between  nuisances  which  produce  a  material  in- 
jury to  property  and  those  things  which  are  alleged  to  be 
nuisances  simply  on  the  groimd  that  they  are  productive 
of  personal  inconvenience.  In  the  latter  class  of  cases  a 
person  has  no  right  to  complain  of  mdividual  discomfort 
arising  from  business  in  the  neighborhood,  if  that  business 
is  carried  on  in  a  fair  and  reasonable  way;  but,  on  the  other 
hand,  this  rule  would  not  apply  to  circumstances  the  imme- 
diate result  of  which  is  a  sensible  injury  to  the  value  of  prop- 
erty. And  it  was  further  said  that  while  everything  must  be 
looked  at  from  a  reasonable  point  of  view,  and  that  the  law 
does  not  r^ard  trifling  and  small  inconveniences,  but  only 
those  which  sensibly  diminish  the  comfort,  enjoyment,  or 
value  of  the  property  which  is  affected;  yet  the  fact  of  injury 
having  been  found  by  a  jury,  their  verdict  would  not  be  dis- 
turbed; and  that,  consequently,  the  plaintiff  was  entitled, 
in  the  chancery  suit,  to  an  injunction  to  protect  his  rights 
which  had  been  thus  ascertained  at  law. 

On  the  other  hand,  when  the  alleged  nuisance  consists  in 
something  which  produces  purely  personal  annoyance  with- 
out injury  to  the  property,  except  as  a  subject  of  personal 
enjoyment,  the  question  is  emphatically  one  of  degree.  Such 
things,  to  offend  against  the  law,  must  be  done  in  a  manner 
which,  beyond  fair  controversy,  ought  to  be  r^arded  as 
exceptive  and  unreasonable.  Therefore,  in  Gaunt  v.  Fyn- 
ney,^  where  trifling  annoyance  had  been  occasioned  by  the 

1 L.  R.  8  Ch.  8.     See  the  remarks  injunction   granted.     In    Brodcr   v. 

on  Gaunt  v.  Fynney  in  Reinhardt  v.  Saillard,  2  Ch.  D.  692,  Sir  George 

Mentasti,  42  Ch.  D.  687-688.     In  Jessel  said  that  a  man  was  entitled 

this  case  the  defendants  put  up  a  to  the  comfortable  enjoyment  of  his 

stove  in  such  a  position  that  the  heat  dwelling-house,    and    that    if    such 

injured  wine  in  plaintiff's  cellar —  ordinary,     comfortable     enjoyment 


G98 


INJUNCTIONS. 


[part  in. 


noise  and  vibration  from  a  silk  mill,  which  had  been  ac- 
quiesced in  for  some  time,  the  court  refused  the  injunction. 
Where,  however,  business  which  is  carried  on  is  physically 
offensive  to  the  senses,  and,  therefore,  by  producing  physical 
discomfort,  renders  houses  in  the  neighborhood  unfit  for 
residences,  it  will  be  a  nuisance;  and  not  the  less  so  because 
there  may  be  persons  whose  habits  of  life  have  brought  them 
to  endure  the  same  annoyance  without  discomfort.^ 

The  same  principles  as  those  laid  down  in  these  cases  have 
been  generally  recognized  and  applied  in  the  courts  through- 
out the  United  States,^  and  in  other  decisions  in  England;  ' 
and  the  result  of  the  recent  cases  may  be  summed  up  in  the 
language  of  Lord  Chancellor  Halsbury  in  Fleming  v.  Hislop,* 
where  it  is  said  that  '^what  makes  life  less  comfortable  and 


were  interfered  with,  the  interfer- 
ence was  a  nuisance.  It  was  no 
answer,  he  held,  to  say  that  the  de- 
fendant was  only  making  a  reason- 
able use  of  his  property;  and  this 
language  was  approved  in  Rcinhardt 
V,  Mentasti  {swpra).  See  Attorney- 
General  V.  Cole,  [1901]  1  Ch.  205, 
and  McCaffrey's  Appeal,  105  Pa. 
253. 

^  Cleveland  v.  Citizens'  Gas  Light 
Co.,  20  N.  J.  Eq.  201;  Evans  v.  Read- 
ing Chemical  Co.,  160  Pa.  209. 

« Rhodes  v.  Dunbar,  57  Pa.  274; 
Richards's  Appeal,  57  Pa.  105;  New 
Boston,  etc.,  Co.  w.  Potts ville  Water 
Co.,  54  Pa.  171;  Rodenhausen  v. 
Craven,  141  Pa.  546;  Webber  ». 
Gage,  39  N.  H.  182;  Farrell  v.  Cook, 
16  Neb.  483;  Parker  v.  Winnipiseogee 
Co.,  2  Black  (U.  S.),  545;  McMoran 
V.  Fitzgerald,  106  Mich.  649;  United 
States  V,  Luce,  141  Fed.  385;  Froe- 
licker  v.  Oswald  Ironworks,  111  La. 
705;  Madison  v.  Copper  Co.,  113 
Tenn.  331 ;  Perrin  v.  Crescent  City  Co., 
119  La.  83;  Kroecker  v.  Coke  Co., 
82  N.  J.  Eq.  373;  Junction  Co.  ». 
Sharp,  92  Ark.  538;  Staton  v.  Ry. 
Co.,  153  N.  C.  432. 


» Walter  v.  Selfe,  4  De  G.  &  Sm. 
315;  Crump  v.  Lambert,  L.  R.  3  Eq. 
409;  Soltau  v.  De  Held,  2  Sim.  (n.  b.) 
133;  Wood  ».  Sutcliffe,  2  Sim.  (n.  s.) 
163;  Bostock  v.  North  StaflFord  R.  Co., 
5  De  G.  &  Sm.  584;  Hole  v.  Barlow, 
4  C.  B.  (n.  s.)  334;  Robson  v.  Whit- 
tingham,  L.  R.  1  Ch.  442;  Croasley  v. 
Lightowler,  L.  R.  2  Ch.  478;  Att.- 
Gen.  V.  Bradford  Canal,  L.  R.  2  Eq. 
71;  Jenkens  v,  Jackson,  40  Ch.  D. 
71.  In  a  locality  devoted  to  noisy 
trades,  such  as  the  printing  and  allied 
trades,  if  a  printing-house  or  factory 
subjects  the  occupier  of  an  adjoining 
residence  to  such  an  increase  of  noise 
as  to  interfere  substantially  with 
the  ordinary  comfort  of  human  ex- 
istence according  to  the  standard  of 
comfort  prevailing  in  the  locality, 
that  is  sufficient  to  constitute  an 
actionable  wrong  entitling  that  oc- 
cupier to  an  injunction.  Ruahmer 
».  Polsue,  [1906]  1  Ch.  234,  ard 
Polsue  V.  Rushmer,  [19071  A.  C. 
121;  Adams  t^.  UrseU,  [1913]  1  Ch. 
269. 

Ml  App.  Cas.  697.  See,  also, 
Shelfer  v.  City  of  London  Electric 
Co.,  [1895J  1  Ch.  287. 
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causes  sensible  discomfort  and  annoyance,  is  a  proper  subject 
of  injunction." 

440.  How  far  complainant's  title  at  law  must  be  estab- 
lished. 

The  right  to  an  injunction  to  restrain  a  nuisance  depends 
very  often  upon  a  preliminary  question  as  to  the  plaintiff's 
l^aJ  right,  that  is  to  say,  whether  his  l^al  right  has  been 
admitted  or  established.  To  illustrate:  suppose  a  bill  is 
filed  to  restrain  a  defendant  from  erecting  a  wall  whereby 
the  alleged  ancient  hghts  of  the  complainant  would  be 
darkened.  Now,  the  question  of  nuisance  or  no  nuisance 
in  this  case  would  obviously  depend  upon  the  ascertainment 
of  a  prehminary  fact — viz.,  whether  the  complainant  actually 
had  a  right  to  his  windows  as  ancient  Ughts — because,  if  he 
fails  to  show  this,  or  fails  to  show  that  by  some  other  means — 
e.  9.,  a  grant  of  an  easement — he  has  acquired  the  right  to 
unobstructed  windows,  the  act  of  the  defendant  is  obviously 
no  nuisance.^ 

And,  in  the  same  way,  if  the  act  complained  of  is  not  a 
nuisance  per  se,  the  question  whether  it  does,  in  fact,  amount 
to  a  nuisance,  must  be  disposed  of,  in  the  first  instance,  be- 
fore the  complainant's  right  to  have  it  abated  can  be  con- 
sidered.* 

Now,  if  the  complainant's  legal  right  is  admitted,  or  if  it 
be  clearly  established,  then  his  right  to  an  injunction  is 


1  Biddle  v.  Aah,  2  Ashm.  211;  Rhea 
V.  Forsyth,  37  Pa.  507;  Mowday  v. 
Moore,  133  Pa.  611.  See,  also,  Fernie 
».  Young,  16  Law  T.  Rep.  (n.  s.)  637; 
White  V.  Booth,  7  Vt.  131;  BoyDton 
V.  Hall,  100  Me.  131;  Coe  v,  Win- 
nipiseogee  Co«,  37  N.  H.  264;  East- 
man V.  Amoskeag  Ck>.,  47  N.  H.  71; 
Mammoth  Vein  Ck>al  Go.'s  Ap- 
peal, 54  Pa.  181;  Brown's  Appeal, 
62  Pa.  17;  Patterson's  Appeal,  129 
111.  Ill;  Hart  v.  Mayor  of  Albany, 
3  Paige  Ch.  213;  Reid  v.  Gifford,  6 
jQbWf  Ch.  19;  Friule  v,  Patrick,  5 


Jon.  Eq.  354;  Caldwell  v,  Knott,  10 
Yerg.  209;  Arnold  v,  Klepper,  24 
Mo.  273;  McCord  v,  Iker,  12  Ohio, 
387;  Zinc  Co.  v.  Franklinite  Co.,  13 
N.  J.  Eq.  322;  Durant  0.  William- 
son, 7  N.  J.  Eq.  547;  Carlisle  v.  Coo- 
per, 21  N.  J.  Eq.  676;  New  York  & 
N.  J.  Tel.  Co.  V.  East  Orange,  42  N.  J. 
Eq.  490;  High  on  Injunctions,  §  866. 
*  City  of  New  Castle  v.  Raney,  130 
Pa.  546;  Whitmore  v.  Brown,  102 
Me.  47;  City  v.  Coal  Co.,  260  HI.  Ill; 
Bliss  V.  Jenkins,  107  Me.  425;  Van 
Buskirk  v.  Bond,  52  Or.  234. 
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plain.'    But  if  it  is  manifest  that  the  complainant  has  no 
legal  right,  the  injunction  must  be  refused. 

If  the  case  falls  between  these  two — that  is  to  say,  if  the 
complainant's  title  is  doubtful,  the  ordinary  rule  is  not  to 
interlere  iihtirhis  title  has  been  established  at  law.^  Where, 
however,  the  emergency  is  pressing,  and  the  threatened 
damage  would  be  irreparable,  and  the  j:)laintiflF  makfis^oul 


a"  fair  prima  facie  title,  even  Jhpugh  that  title  may  be  dis- 
piiteffj^ih  sucli  a  case  a  ^pciaLiiiiunction  ought  to  issue,  but 
at  the  same  time  the  complainant  ought  to  take  diligent 
steps  to  have  his  legal  right  tried  and  established.^ 

The  tendency  of  the  modem  decisions  is  certainly  very 
much  against  the  old  rule  which  required  the  prior  estab- 
lishment of  the  legal  right;  and  it  has  been  justly  said,  in  a 
comparatively  recent  case,  that  this  tendency  properly  re- 
quires some  restatement  of  the  limits  of  the  jurisdiction. 
Accordingly,  the  modem  mle  may  be  said  to  be  that  the 
threatened  injury  may  be  enjoined  without  waiting  fQr.tha 
establisfiment  of  the  complainant's  title  at  law,  whenever 
tlie  damage  is  imminent  and  irreparable  oFis  not  capable 
of  adequate  compensation  in  money,*  but  the  right  must,  in 
such  cases,  be  clear  and  the  facts  upon  which  it  rests  uncon- 


>  See  Gas  Co.  v.  Broadbent,  7  H.  L. 
Cas.  600;  I>enton  v.  Leddell,  23  N.  J. 
Eq.  64;  Wilmarth  v.  Woodcock,  66 
Mich.  331;  Ferguson's  Appeal,  117 
Pa.  426;  Bright  v.  Allan,  203  Pa.  390; 
Wilson  V.  Gather,  214  Pa.  3.  Where 
plaintiffs  have  only  a  right  of  way 
over  the  land  in  question  the  right 
to  an  injunction  does  not  depend 
on  whether  the  defendant  has  title 
to  the  land  but  whether  the  plain- 
tiffs have  the  title  or  the  right  to 
the  possession  of  it.  If  they  have 
neither,  except  as  to  a  right  of  way, 
they  cannot  contest  the  defendant's 
right  to  occupy  any  other  part  of  the 
premises.  Llewell3m  v.  Cauffiel,  215 
Pa.  23;  Bourne  v.  Lumber  Co.,  58 
Or.  48. 


'See  authorities  cited  in  note  1, 
page  699;  also  Washburn's  App.,  105 
Pa.  480;  Coward  v.  Llewellyn,  209 
Pa.  582;  Piro  ».  Shipley,  211  Pa.  36; 
Marshall  v.  Pennsylvania  Co.,  44  Pa. 
Sup.  68;  Bidring  v.  Brick  Works,  53 
Pa.  Sup.  358. 

*See  Holsman  v.  Boiling  Spring 
Co.,  14  N.  J.  Eq.  335;  Duncan  v. 
Hayes,  22  N.  J.  Eq.  25;  Carlisle  v. 
Cooper,  21  N.  J.  Eq.  576;  McCallum 
V.  Germantown  Wat^  Co.,  54  Pa. 
40;  Gardner  v.  Newbuigh,  2  Johns. 
Ch.  162;  Soltau  0.  De  Hdd,  2  Sim. 
(n.  8.)  133;  Baron  v,  Kom,  127  N.  Y. 
224;  Dierks  v.  Comrs.  of  Hi^ways, 
142  111.  197. 

*  Ferguson's  Appeal,  117  Pa.  426; 
Manbeck  v.  Jones,  190  Pa.  173. 
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tested.^  ''Failing  this,  all  that  the  swift  hand  of  the  chan- 
cellor will  do  is  to  stay  the  impending  mischief  until  the  facts 
are  established  by  the  ancient  and  appropriate  tnBunaTT'^ 

Again :  a  court  of  eguity  will  not  mterf ere  if  the  damage  is 
slight,  and  the  nuisance  is  of  a  temporary  character,  so  thai 
damage  at  law  would  furnish  an  entire  and  adequate  reparii^ 
tion.^    The  nuisance  must  be  shgwn  to  be  habitual.* 

i'Ee  nuisance,  moreover,  must  actually  exist,  or  be  inmii- 
nent.  A  mere  threat,  or  an  act  which  may  upon  some  con- 
tingency or  at  some  remote  time  prove  a  nuisance  will  not 
warrant  the  interference  of  the  court.*  And  the  injury 
must  not  be  contingent  merely;  and  apprehension  on  the 
part  of  the  complainant  of  a  possible  or  speculative  harm 
will  not  be  enough.* 

But  where  it  is  clear  that  the  nuisance  will  exist,  an  in- 
junction will  be  granted.  Thus  the  building  of  a  sewer  will 
be  enjoined,  where  it  appears  plainly  that  a  stream  would 
certainly  be  polluted  at  times,  by  the  consequent  discharge 
of  offensive  matter;  and  the  same  relief  was  granted  against 
a  cemetery  company  when  it  was  shown  that  by  the  inter- 
ment of  dead  bodies  the  waters  of  complainants'  wells  woidd 
be  contaminated  and  the  health  and  lives  of  themselves  and 
their  families  endangered.^ 


>Tex.  &  Pac.  Ry.  v.  iDter-Trans. 
Co.,  155  U.  S.  585;  Wahl  v.  Cemetery 
Association,  197  Pa.  197;  Hicks  v. 
American  Nat.  Gas  Co.,  207  Pa.  570; 
Sterling  i;.  Littlefield,  97  Me.  479. 

<  Mowday  v.  Moore,  133  Pa.  612. 
See,  also,  Earley's  Appeal,  121  Pa. 
496,  and  Com.  v,  Stevens,  178  Pa.  543. 

s  Webber  v.  Gage,  39  N.  H.  186; 
Bemis  v.  Upham,  13  Pick.  169; 
Croton  Turnpike  y.  Ryder,  1  Johns. 
Ch.  611;  Richards's  Appeal,  57  Pa. 
105;  Wingfield  v,  Crenshaw,  4  Hen. 
&  Min.  474;  Bradsher  v.  Lea,  3  Ired. 
Eq.  301;  Thebaut  v.  Canova,  11  Fla. 
143;  Health  Dept.  0.  Purdon,  99  N.  Y. 
241;  Osborne  0.  Missouri  Pac.  Ry., 
147  U.  S.  253;  Doane  v.  Lake  St.  R. 
R.  Co.,  165  ni.  518. 


« Ridge  V.  Penna.  R.  R.  Co.,  58 
N.  J.  Eq.  172;  Central  Co.  v.  Americus 
Co.,  133  Ga.  398. 

*  Kerr  on  Injunctions,  125;  Eckels 
V.  Weibley,  232  Pa.  547. 

<  Rhodes  v,  Dunbar,  57  Pa.  274; 
Butler  V.  Rogers,  9  N.  J.  Eq.  487; 
Mohawk  Bridge  Co.  v.  Utica  &  Sche- 
nectady R.  Co.,  6  Paige  Ch.  554; 
Att.-Gen.  v,  Manchester,  [1893]  2 
Ch.  87;  Windfall  Mfg.  Co.  v.  Patter- 
son, 148  Ind.  414;  Lake  Erie  & 
Western  R.  Co.  v.  City  of  Fremont, 
92  Fed.  721;  Pope  v,  Clark,  122  Md. 
1;  Berger  0.  Smith,  160  N.  C.  205; 
Swain  0.  Morris,  93  Ark.  362;  Heaton 
V.  Packer,  131  N.  Y.  App.  Div.  812. 

^Sayre  v.  Newark,  58  N.  J.  Eq. 
136;  Lowe  v.  Prospect  Hill  Cemetery 
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And  i;^ere  it  is  shown  that  the  action  of  the  defendant,  if 
continued,  will  ultimately  become  a  nuisance,  the  mere  fact 
that  the  annoyance  is  scarcely  at  present  appreciable  will 
not  prevent  the  court  from  interfering.  Thus,  where  the 
pollution  of  a  stream  is  very  slight  and  only  at  times  per- 
ceptible, but  it  is  shown  that  the  pollution  is  increasing,  and 
will,  in  process  of  time,  become  an  absolute  nuisance,  it 
has  been  held  that  the  act  which  produces  this  result  will  be 
enjoined.^  A  bill  to  enjoin  a  nuisance  is  usually  brought  by 
the  occupier,  or  by  the  lessee  in  possession;  but  the  owner 
may  sue  on  the  ground  of  injury  to  his  property,  either 
alone  or  conjointly  with  the  occupier.^ 


441.  Different  kinds  of  nuisance. 

The  different  kinds  of  nuisances  are  of  course  numerous 
and  varied ;  and  whether  or  not  a  court  of  equity  will  inter- 
fere will  depend  very  much  upon  the  circumstances  of  the 
particular  case. 

It  is  a  nuisance,  as  has  already  been  stated,  to  obstruct 
the  light  and  air  to  which  the  owner  of  a  building  is  legally 
entitled ; '  but  it  is  not  a  nuisance  simply  to  shut  out  a 
pleasant  prospect,  or  to  erect  disagreeable  objects  in  view, 
or  to  open  windows  whereby  a  man's  private  grounds  may 
be  overlooked.* 


Association,  58  Neb.  94;  P^yne  v, 
Wayland,  131  la.  650. 

^  Goldsmid  v.  Tunbridge  Wells  Idqc 
provement  Co.,  12  Jur.  (n.  b.)  308; 
McCallum  v.  GermaQtowQ  Water  Ck>., 
54  Pa.  52;  Rigney  v.  Taooma  Water 
Co.,  9  Wash.  576;  Barrett  9.  Mt. 
Greenwood  Cem.  Aas'n,  159  HI.  385; 
Story's  Eq.,  §  929,  d, 

*  Kerr  on  Injunctions,  121. 

<  Johnson  v.  Wyatt,  2  DeG.,  J.  & 
S.  18,  26;  Robson  v.  Whittingham, 
L.  R.  1  Ch.  442;  Staight  v.  Bum, 
L.  R.  5  Ch.  163;  Aynsley  v.  Glover, 
L.  R.  10  Ch.  283;  Sutdiff  v.  Isaacs,  1 
Pars.  £q.  494;  Biddle  v.  Ash,  2  Ashm. 
211.    The  English  rule  upon  the  sub- 


ject of  ancient  lights  has  not  been 
generally  followed  in  this  country. 
King  V.  Miller,  8  N.  J.  £q.  559; 
Cherry  v.  Stein,  11  Md.  1;  Townsend 
V.  Epstein,  93  Md.  537;  High  on  lib- 
junctions,  §859;  and  see  HuUey  o. 
Security,  etc.,  Co.,  5  Del.  Ch.  578. 
See  Barger  v.  Bamnger,  151  N.  C. 
433. 

«Aldred's  Case,  9  Coke,  58,  a; 
Webb  V.  Bird,  10  C.  B.  (n.  &)  276; 
Jones  f.  TapUng,  12  C.  B.  (n.  &) 
842,  per  Blackburn,  J.;  Att.-Gen.  v. 
Bounty,  2  Ves.  Sr.  453;  VoUmer's 
Appeal,  61  Pa.  118.  See  Detrmt, 
B.  a  Chib  P.  D^pert»  61  Mich. 
63. 
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The  enjoyment  of  pure  and  wholesome  air  is  a  right  to 
which  the  occupia:^  of  land  are  entitled  as  of  common  right ; 
and  any  act  which  pollutes  and  corrupts  the  air  so  as  to 
produce  a  real  and  sensible  damage  constitutes  a  nuisance.^ 
It  would  be  impossible,  in  a  work  like  the  present,  to  give  a 
catalogue  of  all  the  acts  which  have  been  held  to  be  nuisances 
under  this  rule.  A  few  of  them  are  given,  by  way  of  illus- 
tration, in  the  note.^ 


^  Kaspar  o.  Dawson,  71  GoDn.  405 
(odors  caused  by  deposit  of  manure) ; 
Kerr  on  Injunctions,  141,  155; 
American  Smelting  Co.  v,  Godfrey, 
158  Fed.  225. 

'  Brickburning,  Walter  v,  Selfe,  4 
De  G.  &  S.  325;  Campbell  v.  Seaman, 
63  N.  Y.  568  (though  see  Hucken- 
stine's  App.,  70  Pa.  102);  Ex  parte 
EEadacheck,  165  Cal.  416;  offensive 
smoke.  Crump  v,  Liambert,  L.  R.  3 
Eq.  409;  resulting  from  burning  soft 
coal,  McCarty  v.  Gas  Co.,  189  N.  Y. 
40;  Kroecker  v.  Coke  Co.,  82  N.  J. 
Eq.  373;  Choctaw  R.  R.  v.  Drew, 
37  Okla.  396;  Laoner  v.  Light  Co., 
74  Wash.  373;  use  of  gasoline,  where 
danger  of  explosion,  O'Hara  t;.  Nelson, 
71  N.  J.  Eq.  161;  storage  of  dynamite, 
Foster  v.  Rogers,  247  Pa.  54;  offen- 
sive gases,  Tipping  v.  St.  Helen's 
Smelt.  Co.,  L.  R.  1  Ch.  66;  Northern 
Ry.  V,  Oldenburg,  122  Md.  236;  a 
Boap-boilery,  Regina  v.  Pierce,  Show. 
327;  a  public  urinal,  Sellors  v.  Board 
of  Health,  14  Q.  B.  928;  a  slaughter- 
house, Regina  v.  Cross,  2  Car.  &  P. 
484;  Bishop  v.  Banks,  33  Conn.  118; 
Woodyear  v,  Schaefer,  57  Md.  1; 
Pruner  v,  Pendleton,  75  Va.  516; 
Rhoades  v.  Cook,  122  la.  336;  a 
powder  magazine,  •  Wier's  App.,  74 
Pa.  230;  a  creamery.  Price  v.  Oakfield 
Creamery  Co.,  87  Wis.  536;  an  oil 
and  gasoline  warehouse,  Gavigan  v. 
Refining  Co.,  186  Pa.  613;  a  hog-sty, 
Aldred*s  Case,  9  Co.  Rep.  58,  b; 
interference   with   business   by   pa- 


trolmeo,  Vegelahn  v.  Guntner,  167 
Mass.  92;  maintenance  of  a  house  of 
ill-fame,  Blagen  v.  Smith,  34  Oreg. 
394;  Bamett  v,  Tedescki,  154  Ala. 
474;  Weaklay  o.  Page,  102  Tenn.  178; 
drainage  of  sewage  into  a  flowing 
stream.  Commonwealth  t>.  Kennedy, 
240  Pa.  214;  maintenance  of  show 
case  and  signs  on  pavement  attract- 
ing crowds  that  obstruct  entrance  t  > 
building.  Green  v.  Thresher,  235  Pa 
169;  attracting  crowds,  Lyons  r;. 
Gulliver,  [1914]  1  Ch.  631;  a  fried 
fish  shop  carried  on  in  close  proximity 
to  a  dwelling  house,  Adams  v,  Ursell, 
[1913]  1  Ch.  269;  pollution  of  streams 
and  wells,  Piatt  v.  Waterbury,  72 
Conn.  531;  Winchell  v.  Circuit  C]k)urt, 
116  Wis.  253;  West  Arlington  Imp. 
Co.  V,  Mount  Hope,  97  Md.  191; 
maintenance  of  saloon  and  of  beer 
garden  conducted  in  such  a  way  as 
to  be  a  nuisance,  Kissel  v.  Lewis,  156 
Ind.  233.  See  Rhodes  v,  Dunbar, 
57  Pa.  275  {per  Read,  J.).  Oil  and 
gas  wells  are  not  nuisances  per  se; 
only  their  unlawful  operation  will 
be  restrained,  McGregor  v,  Camden, 
47  W.  Va.  193.  The  wasting  of  nat- 
ural gas  was  enjoined  as  a  nuisance 
in  State  v.  Ohio  Oil  Co.,  150  Ind.  21. 
Except  for  the  benefit  and  improve- 
ment of  his  own  premises  or  for  his 
own  beneficial  use  the  owner  of  land 
has  no  right  to  drain,  collect,  or  divert 
percolaling  waters  thereon  when  such 
act  will  destroy  or  materially  in- 
jure the  spring  of  another  person, 
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Noisy  manufactories  may  be  nuisances,  especially  when  ac- 
companied by  a  vibration ;  *  and  mere  noise,  from  whatever 
cause,  will,  on  a  proper  case  being  made  out,  be  a  sufficient 
ground  for  an  injunction.^ 

But  the  jurisdiction  in  all  these  cases  should  be  exercised 
with  great  caution.  Lord  Chancellor  Selbome,  in  Gaunt 
V.  Fynney,'  quoted  with  approval  the  old  Scotch  maxim 


the  waters  of  which  spring  are  used 
by  the  general  public  for  domestic 
purposes.  He  must  not  drain,  collect 
or  divert  such  waters  for  the  sole 
purpose  of  wasting  them.  Such 
waste  may  be  restrained  by  injunc- 
tion. Stillwater  Water  Co.  v.  Farmer, 
89  Minn.  58  (a  rather  advanced  case, 
so  considered  by  the  judge  who  wrote 
the  opinion);  Pence  v,  Carney,  58 
W.  Va.  296;  a  hospital,  Deaconess 
Hospital  V,  Bontjes,  207  111.  553; 
although  a  hospital  is  not  in  itself 
a  nuisance,  its  management  may 
cause  it  to  become  one.  Kestner  v. 
Homeopathic  Hospital,  245  Pa.  326; 
illegal  sale  of  intoxicating  liquors, 
Walker  v.  McNelly,  121  Ga.  114; 
a  fair  occupying  75  feet  in  width 
and  four  blocks  in  length  of  an  im- 
portant business  street  of  a  city. 
City  Council  v.  Reynolds,  122  Ga. 
754;  an  ice  chute  so  constructed 
across  a  street  as  to  obstruct  travel, 
Young  V,  Rothrock,  121  la.  588;  to 
prevent  the  use  of  a  theatre  for  a 
prize  fight,  but  not  to  enjoin  the 
principals  as  the  criminal  law  is 
adequate.  Commonwealth  v.  Mc- 
Govern,  116  Ky.  212;  the  main- 
tenance and  operation  of  an  electric 
fan  forcing  impure  and  offensively 
smelling  air  into  a  building  is  a  nui- 
sance the  maintenance  of  which 
would  be  enjoined,  Vaughan  v, 
Bridgham,  193  Mass.  392;  a  public 
bull  fight,  State  v.  Canty,  207  Mo. 
439;  Herring  v.  Wilton,  106  Va.  171; 
baseball  park,  Alexander  v.  Tebeau, 


132  Ky.  487;  McMillan  v,  Kuehnle, 
76  N.  J.  Eq.  256. 

^  Demarest  v.  Hardham,  34  N.  J. 
Eq.  469;  Hoadley  v,  Seward,  71 
Conn.  640;  Bolmen  v,  Barstow,  35 
R.  I.  198. 

*  White  V.  Cohen,  1  Drew.  313 
Soltau  V.  De  Held,  2  Sim.  (n.  b.)  133 
Crump  V.  Lambert,  L.  R.  3  Eq.  409 
Harrison  v,  St.  Mark's  Church,  3  W. 
N.  C.  389;  affirmed  on  appeal,  34 
Leg.  Int.  222;  duney  v,  Lee  Wai, 
10  Haw.  319;  Butterfidd  v.  Klaber, 
10  Haw.  87;  Leete  v.  Pilgrim  Cong. 
Soc.,  14  Mo.  App.  590;  Bradley  v.  Gill, 
Lutwyche,  29;  Inchbald  v.  Barring- 
ton,  L.  R.  4  Ch.  App.  388;  Ball  u. 
Ray,  L.  R.  8  Ch.  App.  467;  Brodcr 
V.  SaJliard,  2  Ch.  D.  692;  Bishop  v. 
Banks,  33  Conn.  118;  Roskell  v. 
Whitworth,  19  Week.  Rep.  804; 
Scott  V.  Firth,  10  Law  Times  (n.  b.), 
240;  Christie  v.  Davey,  [1893]  1  Ch. 
316;  Lambton  t;.  Mellish,  [1894]  3  Ch. 
163;  Fish  v.  Dodge,  4  Denio,  311; 
Dennis  v,  Eckhardt,  3  Grant's  Cus. 
390;  Whitaker  v.  Hudson,  65  Ga. 
43;  Davis  v.  Sawyer,  133  Mass.  289; 
22  Am.  Law  Reg.  636;  Wood  on  Nui- 
sances, Chap.  XVII 1;  Stevens  v. 
RockpoH  Co.,  216  Mass.  486. 

*L.  R.  8  Ch.  11.  See,  also,  the 
remarks  of  Lord  Westbury  in  Tipping 
».  St.  Helen's  Smelt.  Co.,  11  H.  L. 
Cas.  649;  Huckenstine's  App.,  70 
Pa.  107;  Sparhawk  v.  Union  Pass. 
R.  Co.,  54  Pa.  401;  Browne  p.  Niles, 
165  Mass.  276. 
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which  forbids  a  man  to  use  his  own  rights  'Hn  emuUUionem 
vicim;"  and  said  that  neighbors  everywhere  (and  certainly 
in  manufacturing  towns)  ought  not  to  be  extreme  or  unrea- 
sonable either  in  the  exercise  of  their  own  rights  or  in  the 
restriction  of  the  rights  of  each  other.  Nevertheless,  while 
r^ard  should  be  had  to  this  doctrine,  yet,  on  the  other 
hand,  due  weight  should  be  given  to  the  right  of  every  man 
to  the  comfortable  enjoyment  of  his  dwelling  in  accordance 
with  the  rule  laid  down  in  Broder  v.  Saillard  and  Fleming  v. 
Hislop,  already  referred  to.^  A  dangerous  business  may  be 
a  nuisance;  ^  but  this  may  depend  iipon  whether  the  local- 
ity is  populous  or  otherwise.' 

442.  Coming  to  a  nuisance. 

It  was  formerly  thought  that  if  a  man  erected  a  dwelling- 
house  in  the  immediate  neighborhood  of  a  factory  where  an 
offensive,  or  noisy,  or  dangerous  trade  was  carried  on,  he 
was  not  entitled  to  his  injunction  because  it  was  his  own 
fault  to  move  into  the  proximity  of  the  objectionable  trade.* 
But  this  doctrine  of  "coming  to  nuisance"  (as  it  was  termed) 
is  now  exploded,  and  the  most  recent  authorities  hold  that 
the  injunction  will  not  be  refused  on  that  ground.^ 


443.  Lateral  support  to  soil;  Purprestures ;  Public  Com- 
panies. 

Acts  whereby  the  rights  of  vertical  and  lateral  support  to 
one's  land,  by  the  subjacent  and  adjacent  soil,  is  interfered 
with ;  •  whereby  rights  in  the  enjoyment  of  water  are  affected ; 


1  Cited,  anUf  pp.  607  and  6^. 

*  Crowder  ».  Tinkler,  19  Ves.  617; 
Hepburn  v.  Lordan,  2  Hem.  &  M. 
345;  Wier's  Appeal,  74  Pa.  230. 

•Dilworth's  Appeal,  91  Pa. 
247. 

*  See  2  Black.  Ck>m.  402;  Kerr  on 
Injunctions,  160. 

*  EUiotson  0.  Feetham,  2  Bing.  (n. 
a.)  134;  Tipping  v,  St.  Helen's  Smelt. 
Co.,  L.  R.  1  Ch.  66;  11  H.  L.  Cas.  649; 
Clevelund  v.  Citizens'  Gus  Light  Co., 

45 


20  N.  J.  Eq.  201;  Campbell  v.  Sea- 
man, 63  N.  Y.  568;  Cluney  v,  Lee 
Wai,  10  Haw.  319;  Oehler  v.  Levy, 
234  111.  604;  but  see  Austin  v.  Con- 
verse, 219  Pa.  3. 

^Rahn  v.  Milwaukee  Electric  Ry. 
A  L.  Co.,  103  Wis.  467;  The  Trinidad 
Asphalt  Co.  9.  Ambard,  [1899]  A.  C. 
594,  but  see  (as  to  mines)  Berkley  v. 
Coal  Co.,  220  Pa.  65,  where  an  in- 
junction was  refused  on  the  ground 
of  adequate  remedy  at  law. 


706  INJUNCTIONS.  [part  HI. 

or  whereby  rights  of  way  are  impeded,  are  all  nuisances, 
and  will  be  enjoined  on  a  proper  case  being  made  out.^ 

Equity  entertains  jurisdiction  by  injunction  in  cases  of 
purpresture.  A  puipresture  originally  signified  a  close  or 
enclosure;  that  is,  where  one  encroaches,  or  makes  that 
several  to  himself  which  ought  to  be  common  to  many.*  In 
its  common  acceptance  it  afterward  came  to  mean  an  en-- 
croachment  upon  the  king,  either  upon  part  of  his  demesne 
lands,  or  upon  rights  and  easements  held  by  him  for  the 
public,  such  as  upon  highways,  public  rivers,  forts,  streets, 
squares,  bridges,  quays,  and  other  public  accommodations; 
and  the  tendency  now  is,  perhaps,  to  restrict  its  significar 
tion  to  an  invasion  or  an  encroachment  on  the  soil  of  the  sea- 
shore, or  bed  of  an  estuary  or  navigable  tidal  river  between 
high-  and  low-water  mark  while  the  same  remains  in  the 
Crown.  To  constitute  a  public  nuisance  it  should  be  shown 
that  the  purpresture  is  productive  of  damage  to  some  public 
right.  If  the  act  complained  of  be  a  mere  purpresture  with- 
out being  at  the  same  time  a  nuisance,  the  court  will  usually 
direct  an  inquiry  to  be  made  whether  it  is  more  beneficial 
to  the  Crown  to  abate  the  purpresture,  or  to  suffer  the  erec- 
tion to  remain  and  be  arrested.  But  if  the  purpresture  be 
also  a  public  nuisance,  this  cannot  be  done,  for  the  Crown 
cannot  sanction  a  public  nuisance.' 

A  bill  in  equity  to  abate  a  public  nuisance  filed  by  one  who 
has  sustained  special  damage,  has  succeeded  to  the  former 
mode  in  England  of  an  information  in  chancery,  prosecuted 
on  behalf  of  the  crown  to  abate  or  enjoin  the  nuisance,  as  a 
preventive  remedy;  and  the  jurisdiction  of  Courts  of  Chan- 
cery in  such  cases  is  well  established  in  this  country.^  Un- 
less the  party  who  files  the  bill  can  show  that  he  has  sus- 
tidned,  and  is  still  sustaining,  individual  dams^e,  his  bill 

^  Kerr  on  Injunctions,  163  el  seq.;  Revell  v.  The  People,  177  111.  480, 

High   on  Injunctions,   §§753,   852.  for    a   discussion    of    this    subject. 

And  see  Jordeson  v,  Sutton,  etc.,  Gas  *  State  of  Pennsylvania  v.  Whed- 

Co.,  [1899]  2  Gh.  217.  .  ing  Bridge  Go.,  13  How.  564.    See 

>  Go.  litt.  2d  Institute,  38,  272;  -  Gity  of  Ghicago  v.  Stock  Yards  Go., 

Stor/s  Eq.  Jurisp.,  §  921.  164  111.  228;  Gioero  Lumber  Go.  8c 

*  Kerr  on  Injunctions,  206.     See  Town  of  Gicero,  176  Hi.  10. 
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cannot  be  maintained.^  If  the  injury  suffered  is  one  which 
has  been  sustained  in  common  with  other  citizens,  and  the 
damage  is  not  special  or  peculiar,  the  injunction  will  be  dis- 
solved.^ If  the  injury  can  be  compensated  in  damages,  the 
individual  will  be  relegated  to  his  remedy  at  law.' 

Companies  having  the  power  to  take  land  and  construct 
public  works  are  not  amenable  to  the  jurisdiction  of  a  court 
of  equity  if  they  keep  within  the  line  of  their  powers,  and 
proceed  under  their  authority  with  due  skill  and  care.  But 
if  they  exceed  their  authority,  or  if  they  construct  their 
works  in  such  a  negligent  and  unskilful  manner  as  to  cause 
injury  to  others  the  court  will  interfere.^ 

Where  public  rights  under  the  laws  of  the  United  States 
are  infringed,  the  circumstance  that  the  act  was  done  by 
virtue  of  authority  from  a  state  legislature  is  no  justifica- 
tion.^ 


444.  Lijimction   in   cases   of   Patent   Right,    Copyright, 
Literary  Property  and  Trade-Marks. 

The  jurisdiction  of  equity  upon  the  subjects  of  patent 


1  Mias.  &  Mo.  Co.  v.  Ward,  2  Black 
(U.  S.}|  492;  EUnchman  v.  Pateraon 
Horee  R.  Co.,  17  N.  J.  Eq.  76;  Att.- 
Gen.  V.  Utica  Ins.  Co.,  2  Johns.  Ch. 
379;  Heer,  etc.,  Co.  o.  Railway  Co.,  41 
Mo.  App.  63;  Cummings  Co.  v,  Deere, 
208  Mo.  66;  Southern  Express  Co.  v. 
Long,  202  Fed.  466;  Board  v.  Carrier 
Co.,  103  Miss.  324;  Louisville  Tel. 
Co.  V.  City,  130  Ky.  611;  Barrow  v. 
Gaillatdanne,  122  La.  568. 

*  Allen  9.  Board  of  Freeholders,  13 
N.  J.  Eq.  68.  See,  upon  the  general 
subject,  Bigelow  v.  Hartford  Bridge 
Co.,  14  Conn.  566;  Corning  v.  Lo- 
werre,  6  Johns.  Ch.  439;  Hartshorn  v. 
South  Reading,  3  Allen,  501;  Del.  & 
Md.  R.  Co.  V,  Stump,  8  Gill  &  J.  479; 
Buck  Mt.  Co.  0.  Lehigh  Co.,  50  Pa. 
91;  Bunnell's  App.,  69  Pa.  59;  Saylor 
V.  Penn.  Can.  Co.,  183  Pa.  172;  City 
of  Columbus  V,  Jaques,  30  Ga.  506; 
Adair  v.  Seminary,  13  Ga.  App.  600; 


Berger  v.  Smith,  160  N.  C.  205; 
Lukers  v.  Sturtevant,  10  Oreg.  170; 
Manufacturers'  Gas  Co.  v.  Indiana 
Nat.  Gas  Co.,  155  Ind.  566;  Anthony 
Shoe  Co.  V.  West  Jersey  R.  R.  Co., 
57  N.  J.  Eq.  607;  Jones  v.  Chanute, 
63  Kan.  243;  High  on  Injunctioos, 
§§  1555  et  aeq.  See,  also,  Holm  v. 
Windsor,  38  111.  App.  650;  Hamilton 
V.  Semet  Solvay  Co.,  227  HI.  501; 
George  v,  Peckham,  73  Neb.  794. 

*  Osborne  v.  Missouri  Pacific  Ry., 
147  U.  S.  253;  Doane  v.  Lake  St.  R. 
R.  Co.,  165  111.  518;  Chicago  Gen.  Rf. 
Co.  V.  Chicago,  Burl.  <&  Quinoy  R.  R. 
Co.,  181  111.  605;  Bonaparte  v.  Den- 
mead,  108  Md.  174. 

^  Kerr  on  Injunctions,  Chap.  XX, 
Injunctions  in  cases  of  Coipora* 
tions. 

*  State  of  Pennsylvania  9.  Wheel- 
ing Bridge  Co.,  13  How.  518. 
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right,  copjrright,  literary  property,  and  trade-marks,  depends 
upon  the  fact  that  the  remedy  at  common  law  is  entirely 
inadequate.  Thus,  an  infringement  of  a  patent  cannot  be 
redressed  by  damages  at  law  for  two  reasons:  in  the  first 
place,  it  may  be  very  difficult,  if  not  altogether  impossible, 
to  ascertain  the  exact  amount  of  injury  which  the  unlawful 
use  or  manufacture  of  the  patented  article  may  have  oc- 
casioned; and  in  the  second  place,  every  fresh  violation  of 
the  plaintifif's  right  woidd  call  for  a  new  action,  and  thus 
the  injured  party  would  be  involved  in  constantly  renewed 
and,  i>erhaps,  interminable  litigation.  For  these  reasons 
the  equitable  remedy  by  injunction  has  been  employed, 
in  Older  that  the  right  of  the  plaintiff,  if  it  reaUy  exists, 
may  be  settled  at  once  and  forever,  and  the  wrongful  acts 
of  the  defendant  may  be  permanently  stopped. 

The  equitable  remedy  possesses  an  advantage  over  the 
common-law  action  in  obtaining  three  results  which  cannot 
be  reached  by  a  suit  for  damages,  viz.,  (1)  Inspection; 
(2)  Injunction;  and  (3)  Account. 

446.  Inspection. 

The  first  of  these  advantages  is  most  frequently  shown  in 
cases  of  bills  to  restrain  violations  of  patent-rights.  It  some- 
times happens  that  a  patentee  is  unable  to  ascertain  how,  or 
in  what  particulars,  the  machinery  used  by  his  rival  is  a 
violation  of  his  right.  In  such  cases  a  court  of  equity  will, 
upon  a  fair  jmrna  fojcie  case  being  made  out,  order  the  de- 
fendant to  permit  an  inspection  to  be  made  of  his  premises 
and  machinery  by  proper  persons  named  on  behalf  of  the 
plaintiff.^ 

446.  Injunction. 

In  the  second  place,  the  equitable  rraiedy  by  special  in- 
junction is  efficacious  in  restraining  at  once  the  violation 
of  the  complainant's  rights,  if  a  proper  case  for  such  relief 
is  made  out  on  preliminary  application;  while,  after  the 
right  of  the  complainant  and  the  fact  of  infringement  have 

1  Kerr  on  Injunctions,  253. 
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been  duly  established,  the  perpetual  injunction  forever  pre- 
vents infringements  in  the  future. 

447.  Account 

Thirdly,  for  the  purpose  of  affording  complete  relief  equity 
will  order  an  account  by  the  defendant  of  all  the  profits 
which  he  has  made,  and  will  compel  him  to  make  discovery 
for  the  purpose  of  ascertaining  such  profits.  In  taking  the 
account  the  court  is  ordinarily  confined  to  the  profits  ac- 
tually made.  Thus,  the  court  cannot  estimate  how  many 
copies  of  an  expensive  book  have  been  excluded  from  the 
market  by  the  unauthorized  publication  of  a  cheaper 
copy.^  In  cases  of  patents,  however,  the  courts  of  equity  in 
England  are  authorized  by  statute  to  inquire  into  the  ques- 
tion of  damages  in  addition  to,  or  in  substitution  for,  an 
account.^  And  in  cases  of  infringement  of  rights  of  literary 
property — e.  g.,  a  dramatic  composition — ^an  inquiry  has 
been  directed  to  ascertain  how  much  a  license  to  represent 
the  play  would  have  been  worth.' 

In  coming  to  obtain  relief  in  equity  the  complainant  must 
exercise  due  diligence.  If  he  has  been  guilty  of  great  delay, 
or  of  acquiescence  in  the  infringement  of  his  rights,  relief 
will  be  refused. 

448.  Patent  right. 

Having  noticed  the  general  principles  applicable  to  the 
cases  now  under  consideration,  it  will  be  convenient  to  say  a 
few  words  about  each  of  these  cases  in  detail. 

And,  first,  as  to  patent  rights.  A  patent  is  a  grant,  by  gov- 
ernment, to  the  author  of  a  new  and  useful  invention  of  the 
exclusive  right  for  a  term  of  years  of  practicing  that  inven- 
tion. The  right  is  dependent  upon  statute;  ^  and,  in  the 
United  States,  rests  upon  acts  of  Congress,  the  subject 
being  one  which,  under  the  Constitution,  falls  within  the 
sphere  of  Federal  jurisdiction.    The  right  to  interfere  by 

^  Golburn  v,  Simms,  2  Hare,  643;  '  Keene  v.  Wheatley,  9  Am.  Law 

Kerr  on  InjunctioDs,  325.  Reg.  02. 

s  Stat.  21  and  22  Vict.,  c.  27.  *  Belknap  v,  Schild,  161  U.  S.  15. 
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injunction,  therefore,  in  this  class  of  cases  is  exercised  only 
by  the  courts  of  the  United  States,  the  state  courts  having 
no  jurisdiction.* 

What  constitutes  the  proper  subject-matter  of  a  patent; 
what  parties  are  entitled  to  it;  what  steps  are  necessary  to 
obtain  it;  and  what  acts  would  amount  to  an  infringement 
thereof,  are,  of  course,  questions  which  do  not  fall  within 
the  scope  of  this  work.  They  will  be  found  learnedly  dis- 
cussed in  separate  treatises.'  It  will  be  sufficient,  in  addition 
to  the  general  principles  already  stated,  to  notice  a  few  rules 
by  which  the  application  of  the  equitable  remedy  of  injime- 
tion  to  this  subject  is  r^ulated. 


449.  Previous  trial  at  law  to  establish  right  imnecessary. 

In  England  it  had  once  been  the  opinion  that  a  court  of 
equity  would  not  interfere  to  protect  a  patent  right  by  in- 
junction, until  the  right  had  been  established  at  law;  ^  but 
this  doctrine  was  denied  by  Lord  Eldon,  and  it  is  now 
settled  that  the  court  will  interfere  in  all  cases  where  there 
is  a  clear  color  of  title,  and  assertion  of  right  has  not  been 
disputed.*  The  federal  courts  have  followed  the  doctrine 
of  Lord  Eldon,  and  have  been  disposed  to  extend  its  appli- 
cation with  considerable  liberality;  so  that  it  is  now  by  no 
means  necessary,  as  a  general  rule,  that  there  should  be  a 
trial  at  law  whereby  the  validity  of  the  complainant's  title 
may  be  established  before  an  injunction  goes  out,  even  (it 
would  seem)  in  the  case  of  a  final  injunction.^  The  ques- 
tion, however,  must  be  one  as  to  the  decisicxi  of  which  the 
court  is  to  exercise  a  sound  discretion,*  and  it  has  been  said 


^  Parichurst  v.  Kinsman,  6  N.  J. 
Eq.  600;  Hi(^  on  Injunctions,  §  934. 
State  courts,  however,  can  enforce  a 
contract  or  a  trust  of  which  a  patent 
is  the  subject,  even  though  the  valid- 
ity of  the  patent  may  come  ind- 
dentally  in  question.  See  Slemmer's 
Appeal,  58  Pa.  156;  Curtis  on  Pat- 
ents, §  496. 

'  See  Curtis  on  Patents. 

*  Millar  v,  Taylor,  4  Burr.  2308. 


*  Universities  of  Oxford  and  Cam- 
bridge V.  Richardson,  6  Ves.  6S9. 

*  Sickles  V.  Gloucester  Manufactur- 
ing Co.,  1  Fish.  Pat.  Cas.  222;  San- 
ders V,  Logan,  2  Fish.  Pat.  Cas.  167; 
Potter  V,  Muller,  2  Fish.  Pat.  Cas. 
465;  Shdly  v.  Brannan,  4  Fish.  Pat 
Cas.  198;  Vacuum  Co.  v,  Hotd  Co., 
196  Fed.  865. 

*  Brooks  V.  NoreroBS,  2  Fish.  Pat. 
Cas.  661 ;  Potter  v.  Fuller,  2  Fish.  Pat 
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that  this  discretion  should  be  exercised  only  ''when  the 
complainant's  title  and  the  defendant's  infringement  are 
admitted,  or  are  so  clear  and  palpable  that  the  court  can 
entertain  no  doubt  on  the  subject."  ^  If  the  patent  be  an 
old  one,  that  is  a  strong  circumstance  in  favor  of  letting  the 
injunction  go  out.  If  it  be  but  of  yesterday,  the  remedy  is 
to  be  applied  with  more  caution,  and  stronger  prima  fade 
proof  of  title  and  infringement  will  be  required.  Many 
other  circumstances  may  exist  whereon  the  propriety  of 
issuing  the  injunction  may  depend.  Thus,  the  defendant's 
bona  fides  in  acting  under  letters  patent  of  his  own ;  the  hard- 
ship of  the  particular  case;  the  defendant's  solvency;  and  the 
diligence  of  the  complainant  shoidd  all  be  considered.^ 

In  this  country,  contrary  to  the  English  rule,  an  account 
may  be  granted  although  the  injunction  is  refused.'  Thus, 
if  the  patent  has  expired  between  the  time  of  filing  the  bill 
and  the  hearing,  an  account  may  be  directed,  though  no 
injunction  will  be  allowed  against  the  future  use  of  the 
article.* 

460.  Copyright 

Copyright,  according  to  the  legal  acceptati(»  of  the  term, 
is  the  exclusive  right  or  monopoly  of  multiplying  a  work  of 
literature  or  art  after  it  has  been  published;  the  right,  in 
other  words,  of  preventing  all  others  from  copjring,  by 
printing  or  otherwise,  a  work  of  literature  or  art  which  the 
author  has  published.^ 

The  question  whether  there  was  or  was  not  a  copyright  at 
common  law  after  publication,  was  for  a  long  time  involved 
in  doubt.*    The  prevailing  opinion  at  first  was  that  such  a 

Gas.  251;  Motte  0.  Bennett,  2  Fish.  *  Sickles  p.  Gloucester  Mfg.  Co.,  1 

Pat.Cas.642.   See  this  last  case,  also,  Fish.  Pat.  Gas.  222;  Imlay  v,  Nor- 

for  a  discussion  of  the  general  sub-  wich,  etc.,  R.  Co.,  4  Blatch.  227. 

ject  of  equity  jurisdiction  in  cases  ^  Imlay  v,  Norwich,  vi  sup.;  High 

of  patents.    See  High  on  Injunctions,  on  Injunctions,  §  981. 

S§934ee«e9.  'See   Kerr   on    Injunctions,    Ch. 

1  Bailey  Wringing  Machine  Co.  v.  VIII;Stei^ens  v.  Cady,  14  How.  530; 

Adams,  Fed.  Cas.  No.  752;  Parker  v,  Hilliard  on  Injunctions,  525  et  seq. 

Sears,  1  Fish.  Pat.  Cas.  96.  <  Shortt  on  the  Law  of  Literature 

'  High  on  Injunctions,  §§  960  et  seq.  and  Art,  61  et  aeq. 
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right  did  exist,  and  this  right  was  recognized  in  many  de- 
cisions, and  by  many  judges,  among  them  by  no  less  eminent 
jurists  than  Lords  Mansfield  and  Hardwicke,  the  latter  of 
whom,  in  1739,  restrained  by  injunction  the  pubUcation  of 
Milton's  Paradise  Lost,  although  the  title  of  the  plaintiff 
was  derived  from  an  assignment  by  the  author  made  in  1667. 
But  this  did  not  long  continue  to  be  the  law.  The  House  of 
Lords,  in  Donaldson  v.  Beckett,  in  1774,  distinctly  overruled 
the  previous  decisions,  and  it  must  now  be  considered  set- 
tled that  there  is  no  copyright  at  common  law  after  publica- 
tion.^ 

461.  Copyright;  in  the  United  States. 

Copjnight  in  this  country  depends  upon  the  Acts  of  Con- 
gress; and  the  remedies  for  its  infringement  are  exclusively 
within  the  United  States  courts.*  In  order  to  invoke  the 
equitable  remedy  by  injunction,  it  is  not,  as  a  general  rule, 
necessary  m  this  country  to  establish  the  right  at  law  in  the 
first  instance.  The  title  of  the  complainant,  and  the  fact 
of  the  infringement,  may  be  established  in  the  suit  for  an 
injunction.  The  subject,  however,  is  one  for  the  discre- 
tion of  the  court,  and  a  trial  at  law  may  be  required  as  a 
prerequisite  to  the  injunction,  if  the  court  should  think 
proper. 

In  this  country  the  subjects  of  Copyright  are  enumerated 
by  the  Fifth  Section  of  the  Act  of  Congress,  of  March  4, 
1909,  c.  320. 

By  that  section,  applications  for  registration  of  copyright 
shall  specify  to  which  of  the  following  classes  the  work  in 
which  copyright  is  claimed,  belongs: 

(a)  Books,  including  composite  and  cyclopedic  works, 
directories,  gazetteers  and  other  compilations; 

(b)  Periodicals,  including  newspapers; 

(c)  Lectures,  sermons,  addresses  (prepared  for  oral  de- 
livery) ; 

(d)  Dramatic  or  dramatico-musical  compositions; 

1 4  Burr.  2408,  note;  2  Bro.  P.  C.  *  Dudley  v.  Mayhew,  3  Comst  9; 

129.  High  on  Injunctions,  S  989. 
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(e)  Musical  compositions; 

(f)  Maps; 

(g)  Works  of  art;  models  or  designs  for  works  of  art; 
(h)  Reproductions  of  a  work  of  art; 

(i)  Drawings  or  plastic  works  of  a  scientific  or  technical 
character; 

(j)  Photographs; 

(k)  Prints  and  pictorial  illustrations; 

(1)  Motion  picture  photo  plays; 

(m)  Motion  pictiures  other  than  photo  plays.  ^ 

462.  Piracyi  what  it  is. 

Piracy  of  a  copjrright  is  the  unauthorized  substantial  ap- 
propriation of  the  labors  of  the  original  author.^  Bona  fide 
extracts,  and  quotations  from  a  book  are  not  infringements 
of  a  copjrright,  nor  is  a  bona  fide  abridgment.  It  is  scarcely 
possible,  however,  to  lay  down  any  general  rule  upon  this 
subject,  as  the  question  is  one  of  degree  rather  than  of  kind, 
and  the  decision  must,  in  most  instances,  depend  upon  the 
particular  circumstances  of  the  case  under  consideration. 
A  few  of  the  leading  authorities  upon  this  subject  will  be 
found  in  the  note.' 

It  is  no  objection  to  an  injunction  that  it  will  stop  the  sale 
of  the  work  by  which  the  copyright  is  infringed.  If  a  man 
chooses  to  make  an  unlawful  appropriation  of  another's 
work  to  such  an  extent  that  the  original  portions  of  his  own 
book  cannot  be  separated  from  the  parts  which  have  been 
improperly  appropriated,  he  must  pay  the  penalty  for  so 
doing.* 

To  constitute  a  piracy  there  must  be  a  multiplication  of 
copies  of  the  original  work.    Any  other  use  of  it,  such  as 

1  Photo-Drama  Co.  v.  Film  Co.,  Co.  v,  Seebohm,  39  Ch.  D.  73;  Stowe 

220  Fed.  448.  v.  Thomas,  2  Am.  Law  Reg.  210;  West 

<  Shortt  on  the  Law  of  Literature  Pub.  Co.  v,  Thompson,  169  Fed.  833; 

and  Art,  248.  Frank  Shepard  c3o.  v,  Taylor,   185 

*  Folsom  V.  Marsh,  2  Story,  100;  Fed.  941. 

Gray  V.  Russell,  1  Story,  11;  Blunt  v.  ^Jarrold  v,  Houlston,  3  K.  &  J. 

Patten,  2  Paine,  397;  Story's  Ex'rs  v.  706;  Emerson  v.    Davies,  3  Story, 

Holoombe,  4  McLean,  306;  Wame  &  768. 


714 


INJUNCTIONS. 


[part  III. 


for  the  purpose  of  public  reading  or  recitations,  will  not  be 
a  piracy ;  ^  but  any  multiplication  of  copies,  even  though  such 
new  copies  are  not  designed  for  sale,  wiU  be  an  infringement.' 


453.  Other  requisites  to  an  injunctioxL 

There  can  be  no  copyright  of  works  which  are  manifestly 
irreligious,  immoral,  and  obscene;  and  a  court  of  equity  will 
not  interfere  by  injunction  to  protect  such  works.  This  rule, 
however,  is  one  which  requires  to  be  applied  with  extreme 
caution  and  delicacy;  for  it  is  not  unfrequently  the  case  that 
what  to  one  man  would  appear  to  be  highly  irreligious, 
would  to  another  seem  but  a  fair  and  candid  investigation 
or  criticism.' 

It  may  be  added  that  the  jurisdiction  of  equity  is  exercised 
solely  on  the  ground  of  protection  to  property ;  and  that  there 
is  no  jurisdiction  to  restrain  the  publication  of  improper  or 
libellous  works  merely  on  account  of  their  mischievous  char- 
acter. Moreover,  for  a  libel  there  is  a  complete  remedy  at 
law.* 

464.  Literary  property ;  Prince  Albert  v.  Strange. 

While  it  is  true  (as  it  has  been  already  stated),  that  after 
publication  there  can  be  no  property  in  a  literary  production, 
yet  before  publication  the  rule  is  different,  and  the  right  to 
such  property  is  exclusively  in  the  producer,  and  any  in- 
fringement of  that  right  will  be  restrained  by  an  injunction. 
It  has  been  quaintly  observed  that  the  ideas  of  an  author 
are  like  ''birds  in  a  cage,  which  none  but  he  can  have  a  right 
to  let  fly,  for  till  he  thinks  proper  to  emancipate  them  they 
are  under  his  own  dominion."  ^ 


»  Rcade  ».  Conquest,  9  C.  B.  (n.  s.) 
755;  Tindey  v.  Lacy,  1  Hem.  &  M. 
747. 

« Novello  V.  Sudlow,  12  C.  B.  177. 

*  Hi^  on  Injunctions,  §  1027; 
Story's  Eq.  Jurisp.,  §  936. 

*  Brandreth  v.  Lance,  8  Paige  Ch. 
24;  Marlin  Fire  Anns  Co.  v.  Shields, 
171  N.  Y.  384;  Dailey  v,  Superior 
Court,  112  Cal.  94.    See  poslf  note  at 


end  of  this  chapter.  Where  the  libd 
consists  in  the  publication  of  some- 
thing that  is  likdy  to  injure  the  mer- 
cantile credit  of  the  complainant,  an 
injunction  will  issue.  Dixon  v.  Hoi- 
den,  L.  R.  7  Eq.  488;  Vaaaar  College 
V,  Loose,  197  Fed.  985;  American 
Malting  Co.  v.  Keitel,  209  Fed.  353. 
6  Millar  v,  Taylor,  4  Burr.  2378; 
Shortt  on  the  I^w  of  Literary  Prop* 
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The  leading  case  on  this  subject  is  that  of  Prince  Albert 
V.  Strange/  where  Queen  Victoria  and  her  husband,  for  their 
own  amusement,  had  made  some  etchings,  and  afterwards 
had  lithographic  impressions  thereof  struck  off  by  means  of 
a  private  press.  Some  copies  having  surreptitiously  come 
into  the  hands  of  a  workman,  they  were  finally  sold  to 
Strange,  a  publisher,  who  appeared  to  have  been  a  bona  fide 
purchaser.  He  pr^ared  and  printed  a  descriptive  catalogue 
in  which  he  announced  the  forthcoming  publication  of  copies 
of  the  etchings.  Upon  a  bill  filed,  not  only  was  the  publica- 
tion of  the  etchings  enjoined,  but  the  catalogue  also  was  de- 
clared to  be  a  violation  of  the  private  right  of  property  in  the 
etchings. 

This  case,  while  it  is  a  striking  one,  is  by  no*  means,  how- 
ever, the  earliest  decision  upon  the  subject,  as  the  right  of 
property  in  unpublished  literary  productions  and  the  con- 
sequent right  to  the  protection  of  a  court  of  equity,  had  been 
recognized  long  before.^ 

The  principle  has  been,  of  late,  applied  for  the  purpose  of 
enjoining  the  publication  of  information  as  to  the  price  of 
stocks,  when  such  information  has  been  improperly  obtained 
from  tapes  and  letter-press  sheets  which  were  in  the  plaintiff's 
office. ' 

466.  Qttestioiis  as  to  publication. 

The  questions  which  have  most  frequently  arisen  upon 
this  subject  are  as  to  publication.  If  there  has  been  a  publi- 
cation, the  right  is,  of  course,  gone.  But  whether  there  has 
or  has  not  been  a  publication  is  often  a  difficult  question .  The 
representation  of  a  play  at  a  theatre  is  not  such  a  publication 
as  will  deprive  the  author  of  his  common-law  right.  ^   And  the 

erty,   49;   Hilliard  on  Injunctions,  204;  Illinois  Com.  Co.  v.  Cleveland 

534.  Tel.  Co.,  119  Fed.  301;  Dodge  Co.  v, 

^  1  MacN.  &  G.  42.  Construction  Information  Co.,   183 

*  In  1732.    See  ShcMrtt  on  the  Law  Mass.  62;  Chamber  of  Commerce  v. 

of  Literary  Property,  54.  Wells,  100  Minn.  205;  Board  of  Trade 

<  Exchange  Tel.  Co.   v.  Gr^ory,  v.  Christie  Grain  Co.,  198  U.  S.  236. 

[1896]  1  Q.  B.  147;  Nat.  Tel.  News  « Palmer  v.  De  Witt,  2  Sweeney, 

Co.  V.  West.  Union  Tel.  Co.,  119  Fed.  530.   See,  also,  Keene  v.  Wheatl^,  9 
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publication  of  lectures  was  restrained  before  the  passage  of 
the  Act  of  Parliament  for  their  protection,  on  the  ground  of 
a  breach  of  confidence.^ 

Equity  will  also  restrain  the  publication  of  letters;  for 
while  the  person  who  receives  letters  has  a  right  to  the  pos- 
session thereof,  he  has  only  a  property  for  a  special  purpose, 
and  not  for  the  purpose  of  publication.*  Under  certain  cir- 
cumstances, however,  the  recipient  of  letters  may  have  a 
right  to  pubUsh  them;  e.  g.,  where  it  is  necessary  to  vindicate 
his  character,  or  for  the  purposes  of  justice.'  The  writer  of 
letters  has  a  right  to  publish  them ;  and  this  right  cannot  be 
controlled  by  the  receiver.^ 

It  may  also  be  stated  that,  on  general  principles  of  equity, 
the  publication  of  any  manuscript  will  be  restrained  when 
such  publication  would  involve  a  breach  of  confidence  or 
other  violation  of  duty.*    And,  on  the  same  principle,  a 


Am.  Law  Reg.  33,  whore  the  whole 
subject  is  examined  at  length  by 
Judge  Gadwalader. 

^  Abernethy  v,  Hutchinson,  3  L.  J. 
Ch.209. 

«Pope  V,  Curl,  2  Atk.  342.  See 
Hopkinson  v,  Burghley,  L.  R.  2  Ch. 
447;  Dock  ».  Dock,  180  Pa.  14; 
Barrett  v.  Fish,  72  Vt.  18.  Although 
at  common  law  the  writer  of  a  letter 
and  his  legal  personal  representatives 
are  entitled  to  prevent  its. publico 
tion,  and  this  is  a  right  of  property, 
the  copyright  in  a  letter  published 
after  the  death  of  the  writer  is  vested 
by  the  Copyright  Act,  1842,  in  the 
proprietor  of  the  letter  itself,  i,  e., 
of  the  paper  and  the  writing  upon  it. 

The  proprietors  of  unpublished 
manuscripts,  written  by  an  author 
long  deceased,  assigned  to  S.  E.  & 
Co.,  in  1895,  "all  copyright  which 
we  possess  and  the  exclusive  right 
of  publishing  the  entire  collection 
of  letters,"  S.  E.  &  Co.,  "undertak- 
ing to  return  to  us  all  the  MSS.  when 
copied."  S.  E.  &  Co.  copied  the 
letters,  published  them  in  1898,  and 


returned  the  originals  to  the  assign- 
ors. The  defendant  subsequently 
purchased  the  originals  from  the 
assignors,  with  any  rights  which 
they  might  still  have  therein.  He 
also  took  from  the  legal  personal 
representative  of  the  deceased  au- 
thor an  assignment  of  the  copyright 
and  all  other  rights  of  the  author  in 
the  letters.  S.  E.  &  Co.  were  now 
registered  as  owners  of  the  copy- 
right: 

Held,  that  by  the  assignment 
S.  E.  &  Co.  had  become  proprietors 
of  the  author's  manuscript  so  as  to 
enable  them  by  first  publication  to 
obtain  the  copyright  in  the  letters, 
and  that  they  were  entitled  to  an 
injunction  restraining  the  defend- 
ant from  publishing  the  letters. 
Macmillan  &  Co.  v.  Dent,  [1907]  1 
Ch.  107. 

•  Lord  Perceval  v.  Phipps,  2  V.  & 
B.  25;  Gee  v.  Pritchard,  2  Swanst. 
428;  Folsom  v.  Marsh,  2  Story,  400; 
Barrett  v.  Fish,  72  Vt.  18. 

*  Kerr  on  Injunctions,  432,  433. 
*See  Stapleton  v.  Foreign  Vine- 
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photographer  may  be  restrained  from  reproducing  like- 
nesses of  a  customer  from  the  negative  which  has  been 
allowed  to  remain  in  his  possession.^ 


466.  Trade-marks. 

The  jurisdiction  of  equity  to  restrain  the  infringement  of 
trade-marks  is  exercised  for  the  protection  of  a  legal  right 
in  property.  Every  man  who  manufactures  or  sells  goods 
has  the  right  to  distinguish  them  from  similar  goods  sold  or 
manufactured  by  another;  and  for  this  purpose  he  has  the 
further  privilege  of  using  some  particular  mark  or  symbol.* 
This  mark  or  symbol  is  known  as  a  trade-mark,  and  it  is 
used  for  the  purpose  of  denoting  that  the  article  to  which  it  is 
affixed  is  sold  or  manufactured  by  the  party  using  the  mark 
or  by  his  authority,  or  that  he  carries  on  his  business  at  a 
particular  place. 

It  is  an  invasion  of  the  right  above  stated  for  one  man  to 
sell  his  goods  as  those  of  another;  and  when  this  invasion 
is  effected  by  means  of  counterfeiting  or  imitating  a  trade- 
mark or  by  making  use  of  another  trade-mark  which  is  cal- 
culated to  deceive  the  pubUc  into  a  belief  that  the  spurious 
symbol  is  the  original,  such  an  invasion  is  an  infringement 
of  the  property  in  the  trade-mark,  and  will  be  restrained  by 
a  court  of  equity  by  its  writ  of  injunction.' 


yard  Aas'n,  12  Week.  Rep.  976; 
Scheile  v,  Brakell,  11  Week.  Rep.  796. 
As  where  a  publisher  has  become  in- 
solvent and  unable  to  pay  the  royal- 
ties agreed  upon.  Saltus  v.  Bedford 
Co.,  133  N.  Y.  499. 

*  Pollard  V.  Photographic  Co.,  40 
Ch.  D.  345;  Binns  v.  Vitagraph  Co., 
210  N.  Y.  51;  White  v.  Dreyfoos,  156 
N.  Y.  App.  Div.  762;  Munden  v. 
Harris,  153  Mo.  App.  652. 

*A  trade-mark  may  symbolize  a 
style  of  workmanship.  Schmalz  v. 
Wooley,  57  N.  J.  Eq.  303.  In  the 
absence  of  actual  fraud,  one  is  not 
entitled  to  protection  in  the  exclu- 
sive  use  of  a  lal^el  for  goqd^  unless 


it  is  used  to  distinguish  some  visible 
commodity  otoned  or  traded  in  by 
him,  Lawlor  ti.  Merritt,  78  Conn. 
630;  in  this  case  the  label  was  used 
by  a  union  of  hatters  for  use  in  hats 
made  in  whole  or  part  by  some  of 
its  members.  The  union  was  not 
the  manufacturer. 

'  See  Bradley  v.  Norton,  33  Conn. 
157;  Fischer  t;.  Blank,  138  N.  Y.  244 
Robinson  v.  Storm,   103  Tenn.  40 
Lare  v.  Harper  and  Bros.,  86  Fed.  481 
Drake  Medicine  Co.  v.  Glessner,  68 
Ohio,  337;  Rains  v.  White,  107  Ky. 
114;  Leather  Cloth  Co.  v,  American 
Leather  Cloth  Co.,  11  H.  L.  Cas.  523; 
Powell  V,   Birmingham  Vin,   Brew, 
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The  right  of  property  in  trade-marks  was  recognized  in 
the  common-law  courts  at  an  early  date,^  but  a  long  period 
elapsed  before  such  right  was  protected  by  injunction  in  a 
court  of  equity.^  During  the  last  thirty  years  of  the  nine- 
teenth century,  however,  the  jurisdiction  of  chancery  in  such 
cases  became  thoroughly  established,  and  was  then  and  now 
is  frequently  exercised;  and  a  vast  number  of  authorities 
exist  on  both  sides  of  the  Atlantic  wherein  this  species  of 
property  has  been  protected  by  writs  of  injunction.^ 


Co.,  [1806]  2  Ch.  54.  It  has  been 
decided  that  the  mere  sale  of  a  maiV' 
vfacttired  artidej  identical  with  an 
article  manufactured  by  the  plaintiff, 
will  not  be  enjoined  if  the  plaintiff 
has  no  patent.  The  law  of  trade- 
marks (it  was  said)  does  not  cover 
such  a  case;  Putnam  Nail  Co.  v,  Du- 
laney,  140  Pa.  205.  Yet  it  has  been 
held,  in  such  a  case,  that  the  defend- 
ant will  be  required  to  mark  the  arti- 
cle sold  by  him  so  as  to  indicate  un- 
mistakably that  it  is  of  defendant's 
make  and  not  that  of  the  plaintiff. 
Flagg  Mfg.  Co.  V,  Holway,  178  Mass. 
83.  See,  also,  Centaur  Co.  v,  link, 
62  N.  J.  £q.  147.  It  is  not  necessary 
to  restrain  an  alleged  infringement 
of  a  trade-mark  that  anyone  must 
be  actually  deceived — ^it  is  sufficient 
if  the  imitation  is  calculated  to  de- 
ceive. Bourne  v.  Swan  &  Edgar,  Ltd., 
[1903]  1  Ch.  211.  On  the  other 
hand,  actual  deception  of  one  wit- 
ness is  not  necessarily  conclusive 
of  an  infringement.  A  witness  may 
be  "really  too  foolish,''  per  MaUns, 
V.  C,  in  Civil  Service  Supply  Ass'n 
V,  Dean,  13  Ch.  D.  512;  Perlberg  v. 
Smith,  70  N.  J.  Eq.  638. 

^Southern  v.  How,  Popham,  143. 
See  Browne  on  Trade-Marks,  Chap.  I. 

<Blanchaid  v.  HUl,  2  Atk.  484. 
See  Dixon  Crucible  Co.  v.  Guggen- 
heim, 2  Brews.  326,  for  a  discussion 
of  the  history  of  the  law  upon  this 
subject. 


*See  Knott  t;.  Morgan,  2  Keen, 
213;  Gout  V.  Aleploglu,  6  Beav.  69; 
Perry  t>.  Truefitt,  6  Beav.  66;  Croft  v. 
Day,  7  Beav.  84;  Banks  t;.  Gibson,  34 
Beav.  556;  Farina  t;.  Silverlock,  6  De 
G.,  M.  &  G.  214;  Glenny  v.  Smith,  2 
Dr.  <&  Sm.  476;  Eddsten  v,  Edd- 
sten,  1  DeG.,  J.  &  Sm.  185;  Seixo  v. 
Provezende,  L.  R.  1  Ch.  192;  Ains^ 
worth  V,  Walmsley,  L.  R.  1  Eq.  518; 
Marshall  v,  Ross,  L.  R.  8  Eq.  651; 
Braham  v.  Bustard,  1  Hem.  &  M.  447; 
Cocks  V.  Chandler,  L.  R.  11  Eq.  446; 
Dent  V.  Turpin,  2  Johns.  &  Hen.  139; 
CoUins  Co.  V.  Brown,  3  K.  &  J.  423; 
Emperor  of  Austria  v.  Day,  3  DeG., 
F.  &  J.  217;  Gillot  v.  Esterbrook, 
47  Barb.  455;  Congress  and  Empire 
Spring  Co.  t;.  High  Rock  Spring  Co., 
57  Barb.  526;  45  N.  Y.  291;  Wood- 
ward V,  Lazar,  21  Cal.  448;  Walton  v. 
Crowley,  3  Blatchf.  C.  C.  440;  Hos- 
tetter  ».  Vowinkle,  1  Dillon  Co.  C. 
329;  Filley  v.  Fassett,  44  Mo.  168; 
Davis  V.  Kendall,  2  R\  I.  566;  Sar- 
tor v.  Schaden,  125  la.  696;  Mani- 
towoc Malting  Co.  o.  Milwaukee 
Malting  Co.,  119  Wis.  543;  La  So- 
ciedad  *' Germinal"  v.  Nabla,  10 
Phil.  Rep.  18.  In  1870  an  Act  of 
Congress  was  passed  by  which  pex^ 
sons  entitled  to  use  any  trade-nuirk, 
or  who  intended  to  adopt  any  for  ex- 
clusive use,  were  granted  protection, 
for  thirty  years  with  a  privili^^  of 
renewal,  under  certain  restrictions, 
and  upon  compliance  with  the  reigu- 
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Indeed,  the  law  upon  the  subject  of  trade-marks  now 
occupies  a  large  space  in  modem  works  on  injunctions,  and 
has  grown  into  a  system  su£Sciently  extensive  to  call  for  a 
separate  treatise;  ^  and  while  an  elaborate  discussion  of  the 
authorities  would  undoubtedly  be  out  of  place  in  a  work  like 
the  present,  it  will,  nevertheless,  be  proper  to  refer  very 
briefly  to  one  or  two  of  the  decisions,  and  to  the  general 
principles  which  have  been  established.^ 

In  The  Leather  Cloth  Co.  v.  The  American  Leather  Cloth 
Co./  the  complainants  sought  to  obtain  an  injunction  re- 
straining an  alleged  infringement  of  their  trade-mark,  which 
consisted  of  a  certain  device  (the  American  eagle)  surrounded 
by  words  purporting  to  be  a  description  of  goods. 

This  description  was  false  in  certain  particulars.  The 
defendants  made  use  of  a  trade-mark  somewhat  resembling 
that  of  the  complainants,  but  not  enough  to  deceive  a  pur- 
chaser using  ordinary  caution.  Upon  a  bill  being  filed  to 
restrain  the  use  of  the  defendants'  trade-mark  as  an  infringe- 
ment upon  that  of  the  plaintiffs',  it  was  held  by  Lord  Chan- 
cellor Westbiuy,^  that  the  complainants  were  not  entitled 
to  relief,  because  they  themselves  had  been  guilty  of  a  false 
assertion  calculated  to  deceive  the  public,  and  by  the  House 
of  Lords,  affirming  his  decision,  that  the  difTerence  between 
the  two  trade-marks  was  such  that  no  infringement  could 
be  said  to  exist.  This  case  therefore  may  be  considered  as 
establishing  two  propositions:  first,  that  the  trade-mark  for 
which  protection  is  sought  must  not  itself  deceive  the  public  ;^ 


lations  prescribed  by  the  act.  See 
16  U.  S.  Stat,  at  Large,  210.  But 
this  act  was,  in  1879,  declared 
unconstitutional.  See  Trade-mark 
Cases,  100  U.  S.  82.  Trade-marks, 
however,  used  in  foreign  commerce 
are  protected  by  statute.  21  U.  S. 
Stat,  at  Large,  502.  See  25  U.  S. 
Stat,  at  Large,  1375.  The  develop- 
ment of  the  jurisdiction  of  chan- 
cery as  to  trade-marks  is  well  illus- 
trated in  a  recent  English  case.  See 
Rey  V.  Lecouturier  [19081,  2  Ch.  715; 


Train  Lock  Co.  v,  Shimcr,  43  Pa. 
Sup.  221. 

^  Browne  on  Trade-Marks. 

'  For  general  discussion  of  the 
subject,  see  Reddaway  v,  Banham 
[1896],  A.  C.  199;  reversing  same  case 
in  [1895]  1  Q.  B.  286;  Powell  v.  Birm- 
ingham Vinegar  Brewing  Co.  [1896],  2 
Ch.  54,  and  The  Cellular  Clothing 
Co.  V.  Maxton,  [1899]  A.  C.  326. 

Ml  H.  L.  Cas.  523. 

UOJurist  (n.  8.),  81. 

» See  Blakely  v,  Sousa,  197  Pa.  305, 
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and  second^  that  the  imitation,  to  be  an  infringement,  must 
be  one  calculated  to  deceive  a  purchaser  using  ordinary  cau- 
tion. Deception  or  probable  deception  is  the  test  of  grant- 
ing or  refusing  relief.^ 

But  it  must  be  remembered  that  while  the  test  of  an  in- 
fringement may  be  whether  or  not  the  public,  exercising 
ordinary  caution,  are  deceived,^  yet  the  ground  upon  which 
the  jurisdiction  of  the  court  rests,  in  such  cases,  is  not  the 
fraud  upon  the  pubUc,  but  the  invasion  of  property.'  There- 
fore it  has  been  well  said,  in  a  recent  case,  that  there  are  two 
classes  of  cases  involving  judicial  interference  with  the  use 
of  names,  first,  where  the  intent  is  to  get  an  unfair  and 
fraudulent  share  of  another's  business  *  and  second  where 


and  Meeser  v.  The  Fadettes,  168 
Mass.  140,  where  the  subject  is  fully 
discussed.  See,  also,  Hughes  v. 
Statham,  4  Barn.  &  Cress.  187,  and 
Skinner  v.  Oakes,  10  Mo.  App.  45. 
The  maxim  that  "he  who  comes 
into  a  court  of  equity  must  come  with 
clean  hands,"  applies  in  such  cases. 
Worden  v,  California  Fig  Syrup  Co., 

187  U.  S.  617;  Memphis  Institute  o. 
Keeley,  156  Fed.  964;  Palmer  v, 
Harris,  60  Pa.  156;  McVey  v.  Bren- 
del,  144  Pa.  249;  Dadirrian  v.  Ya- 
cubian,  98  Fed.  872.  See,  also, 
Pidding  v.  How,  8  Sim.  477;  Flavel  t;. 
Harrison,  10  Hare,  467;  Kenny  v, 
Gillet,  70  Md.  574;  StirUng  Silk  Mfg. 
Co.  V,  Sterling  Silk  Co.,  69  N.  J.  Eq. 
394.  See,  however,  Ford  v.  Foster, 
L.  R.  7  Ch.  611;  Regent  Shoe  Co.  v. 
Haaker,  75  Neb.  426;  Epperson  v. 
Bluthenthal,  149  Ala.  126;  Lemke  v. 
Dietz,  121  Wis.  102;  Johnson  o.  Sea- 
bury,  69  N.  J.  Eq.  696;  Great  Lithia 
Spring  Co.  v.  Great  Bear  Spring  Com- 
pany, 71  N.  J.  Eq.  595;  Holeproof 
Co.  V.  Wallach,  172  Fed.  859;  Wert- 
heimer  v.  Batcheller  Co.,  192  Fed. 
449;  Hazlett  v.  Pollack  Stogie  Co., 

188  Fed.  494;  195  Fed.  28;  Postal 
Telegraph  Co.  v.  Livermore,  188  Fed. 
696. 


^Kann  v.  Diamond  Steel  Co.,  89 
Fed.  706. 

*  Coats  t;.  Merrick  Thread  Co.,  149 
U.  S.  562;  Centaur  Co.  v,  Neathery, 

91  Fed-.  891;  Kyle  v.  Perfection 
Mattress  Co.,  127  Ala.  39;  Proctor 
&  Gamble  Co.  v.  Globe  Refining  Co., 

92  Fed.  357;  Centaur  Co.  v.  Mar- 
shall, 97  Fed.  785. 

•See  the  opinion  of  Lord  West- 
bury  in  10  Jur.  (n.  s.)  81.  See,  also, 
Clark  V.  Freeman,  11  Beav.  112; 
Hirsch  ».  Jonaa,  3  Ch.  D.  684;  Good- 
year's  India  Rubber  Glove  Mfg.  Co. 
V.  Goodyear  Rubber  Co.,  128  U.  S. 
598;  Dixon  Crucible  Co.  v,  Guggen- 
heim, 2  Brews.  332;  Holbrook  v. 
Ncsbitt,  163  Majas.  120;  Mattingly 
Co.  i;.  Mattingly,  etc.,  96  Ky.  430. 
See  Watkins  Medical  Co.  v.  Sands, 
80  Minn.  89  (s.  c.  83  Minn.  326); 
Intemat.  Com.  Y.  W.  C.  A.  v,  Y.  W. 
C.  A.,  194  111.  194.  But  see  Chad- 
wick  V.  Covell,  151  Mass.  190;  Trask 
Fish  Co.  V,  Wooster,  28  Mo.  App.  408, 
and  the  Hopkins  Amusement  Com- 
pany V.  Charles  Frohman,  202  III. 
641 ;  People  v.  Rose,  226  III.  496. 

*The  adoption  by  a  telephone 
company  of  the  same  number  as  a 
call  for  its  Trouble  Department  as 
that    used    by    a    rival    company 
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the  effect  of  defendant's  action,  irrespective  of  his  intent^  is 
to  produce  a  confusion  in  the  public  mind  and  consequent 
loss  to  the  complainant.^ 


467.  What  are  trade-marks. 

Any  name,  symbol,  or  emblem  may,  in  general,  be  a  trade- 
mark. 

But  a  word  which  is  merely  descriptive  of  the  article,  or 
which  is  the  current  name  of  an  article,  or  which  merely 
denotes  the  general  character  of  the  business,  cannot  be  used 
as  a  trade-mark.^ 

The  name  of  a  country  or  section  of  a  country  cannot  be 
appropriated  as  a  trade-mark  by  the  owner  of  a  particular 
product  (c.  gr.,  coal)  of  that  country,  so  as  to  exclude  owners 
of  other  similar  products  coming  from  the  same  country  or 
section  of  country  from  using  the  name.'   But  while  a  name 


previously  established  for  its  Trouble 
Department,  enabling  the  newer 
company  to  learn  through  mistakes 
of  subscribers  of  the  older  company 
of  cases  of  trouble  in  the  use  of  its 
telephones  was  not  unfair  competi- 
tion against  which  an  injunction 
would  issue.  The  number  888  used 
by  a  telephone  company  as  a  call  for 
its  Trouble  Department  is  not  a 
trade-mark  or  trade-name  so  as  to  de- 
prive another  company,  subsequently 
organized,  of  the  right  of  using  the 
same  number  as  the  call  for  its 
Trouble  Department.  Rocky  Moun- 
tain Tel.  Co.  V.  Telephone  Co.,  31 
Utah,  377. 

*  American  Clay  Mfg.  Co.  v. 
American  Clay  Mfg.  Co.,  198  Pa. 
193.  See,  also,  North  Cheshire  & 
Manchester  Brewery  Co.  v.  Man- 
chester Brewery  Co.,  [18991  A.  C.  83; 
Holmes  v.  Holmes  Mfg.  Co.,  37 
Conn.  278;  Hires  v.  Consumers'  Co., 
100  Fed.  809;  Fox  Co.  v.  Hathaway, 
199  Mass.  99,  and  Nesne  v.  Sundet,  93 
Minn.  299;  Johnson  v.  Seabury,  69 
N.  J.  £q.  69b;  Edison  Co.  v.  Edison 

46 


Co.,  67  N.  J.  Eq.  44;  Suburban  Press 
t;.  Philadelphia  Suburban  Publishing 
Co.,  227  Pa.  148;  Fraim  Lock  Co.  v. 
Shimer,  43  Pa.  Sup.  221;  Stephano 
V.  Satmatopoulos,  199  Fed.  451. 

*  Perry  v,  Truefitt,  6  Beav.  66; 
Raggett  V.  Findlater,  L.  R.  17  Eq.  29; 
Gillott  V,  Esterbrook,  47  Barb.  455; 
Caswell  V.  Davis,  58  N.  Y.  223;  Cooke 
&  Cobb  Co.  V,  Miller,  169  N.  Y.  475; 
Watkins  Medical  Co.  v.  Sands,  83 
Minn.  326;  Trask  Fish  Co.  t;.  Wooeter, 
28  Mo.  App.  408;  Scott  v.  Standard 
Oil  Co.,  106  Ala.  475;  Barrett  Chem- 
ical Co.  V.  Stern,  176  N.  Y.  27; 
Florence  Mfg.  Co.  v,  Dowd,  178  Fed. 
73;  Wm.  Wrigley  Co.  v.  Grove,  183 
Fed.  99;  Lawrence  v.  Sharpless,  203 
Fed.  766;  Hughes  ».  Smith,  209  Fed. 
37;  Standard  Paint  Co.  v,  Trinidad 
Co.,  220  U.  S.  453;  Jacob  v.  Beecham, 
221  U.  S.  263. 

» Canal  Co.  v,  Clark,  13  Wall.  311. 
Sec,  also.  Grand  Hotel  Co.  of  Cale- 
donia Springs  V.  Wilson,  [1904]  A.  C. 
103;  Goodyear's  India  Rubber  Glove 
Mfg.  Co.  V,  Goodyear  Rubber  Co., 
128  U.  8.  598;  Columbia  Mill  Co.  v. 
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of  a  country  may  not,  in  general,  be  adopted  as  trade-mark, 
yet  when  it  has  been  adopted,  first  as  merely  indicating  the 
place  of  manufacture  and  afterwards  has  become  a  well 
known  sign  and  symbol  for  superior  excellence,  persons  re- 
siding at  other  places  will  not  be  permitted  to  use  it  as  a 
brand  or  label  for  sunilar  goods  for  the  purpose  of  appro- 
priating  the  good  will  and  business  of  another.^ 

A  man's  name  may  be  a  trade-mark;  and  it  may  become 
one  to  such  an  extent  as  to  prevent  any  other  person  of  the 
same  name  from  using  his  own  name  in  connection  with  a 
similar  article.^    But  this  is  not  always  so,  as  is  shown  by  a 


Alcorn,  150  U.  S.  460;  Morgan  En- 
velope Co.  V,  Walton,  86  Fed.  605; 
Coffman  v.  Castner,  87  Fed.  457 
(see  Atwater  v.  Castner,  88  Fed.  642, 
contra)]  Newman  t;.  Alvord,  61  N.  Y. 
189;  Mc Andrew  v,  Bassett,  10  Jr. 
(n.  s.)  550;  Seixo  v,  Provezende,  L. 
R.  1  Ch.  192;  Amoskeag  Mfg.  Co.  w. 
Spear,  2  Sandf.  (S.  Ct.)  599;  Board- 
man  V.  Meriden  Britannia  Co.,  35 
Conn.  402;  Glendon  Iron  Co.  v. 
Uhler,  75  Pa.  467;  I^ughman's  Ap- 
peal, 128  Pa.  19;  Kinney  v.  Basch, 
16  Am.  L.  Reg.  (n.  s.)  596.  When 
the  name  of  a  hotel,  though  using 
the  name  of  the  place  where  it  is 
situated,  is  so  similar  to  an  older 
established  hotel  as  to  deceive  the 
public,  the  former  will  be  enjoined 
from  the  use  of  such  name.  Busch 
V.  Gross,  71  N.  J.  Eq.  508;  Pocono 
Pines  Assembly  v.  Miller,  229  Pa.  33; 
John  T.  Dyer  Co.  v.  Schuylkill  Stone 
Co.,  185  Fed.  557. 

*  Pillsbury-Washbum  Flour  Mills 
Co.  V.  Eagle,  86  Fed.  608  (where 
the  authorities  are  collected  and  dis- 
cussed); McAndrew  v.  Bassett,  4  De 
G.,  J.  &  S.  380;  Lynn  Shoe  Co.  v, 
Auburn-Lynn  Shoe  Co.,  100  Me.  461; 
Baglin  v.  Cusenier  Co.,  221  U.  S.  580; 
Saxlehner  v.  Wagner,  216  U.  S.  380. 

« Croft  V.  Day,  7  Bcav.  84;  Hollo- 
way  V,  Holloway,  13  Beav.  209;  Bur- 


gess V.  Burgess,  4  DeG.,  M.  &  G.  896; 
Kohler  Mfg.  Co.  v.  Beshore,  17  U.  S. 
App.  352;  Stuart  v.  Stewart  Co.,  91 
Fed.  243;  Nolan  Bros.  Shoe  Co. 
V.  Nolan,  131  Cal.  271;  Allegretti  p. 
AUegretti,  177  111.  129;  Robinson 
V.  Storm,  103  Tenn.  40;  Penberthy 
Injct.  Co.  V,  I^ee,  120  Mich.  174. 
Also  a  man's  address.  Kennedy 
Corp.  V.  Kennedy,  165  N.  Y.  353. 
See  in  this  general  connection,  Singer 
Manufacturing  Co.  v.  June  Manu- 
facturing Co.,  163  U.  S.  169;  Inter- 
national Silver  Co.  v,  Rogers,  71 
N.  J.  Eq.  560;  Van  Stan  Co.  v.  Van 
Stan,  209  Pa.  564;  Fxiison  Co.  v. 
FxUfion  Co.,  67  N.  J.  Eq.  44;  Shef- 
field Co.  t;.  Sheffield  Co.,  105  Minn. 
315.  The  name  of  a  person  or  town 
may  become  so  associated  with  a 
particular  product  that  the  mere  at- 
taching of  that  name  to  a  similar 
product  without  more  would  have 
all  the  effect  of  a  falsehood,  and 
while  the  use  of  that  name  cannot 
be  absolutely  prohibited,  it  can  be 
restrained  except  when  accompanied 
with  a  sufficient  e.^]anation  to  pre- 
vent confusion  with  the  product  of 
the  original  manufacturer  or  original 
place  of  production.  Herring-Hail 
Co.  V.  Hall's  Safe  Company,  208  U.  S. 
654;  Waterman  Co.  v.  Modem  Pen 
Co.,  235  U.  S.  88;  Home  Scale  Co.  o. 
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modem  case.  In  Thomas  Turton  &  Sons  v.  John  Turton 
&  Sons/  it  appeared  that  the  plaintiffs  had  for  many  years 
carried  on  business  as  Thomas  Turton  &  Sons.  It  also  ap- 
peared that  the  defendant,  John  Turton,  had  likewise,  for 
many  years,  carried  on  a  similar  business  in  the  same  city 
under  the  name  of  John  Turton,  and  afterwards  under  the 
name  of  John  Turton  &  Co.;  and  that  he  subsequently  took 
his  sons  into  partnership  and  continued  the  business  under 
the  name  of  John  Turton  &  Sons.  It  was  held  that  though 
the  public  might  be,  at  times,  misled  by  the  similarity  of 
names,  yet  no  injunction  could  issue  to  restrain  the  defend- 
ants from  the  use  of  their  own  names.  The  question  is  one 
of  good  faith;  *  but  if  there  is  an  actual  infringement,  an 
injunction  may  issue,  although  there  is  no  intention  to  de- 
ceive.' 

The  size  or  shape  or  mode  of  construction  of  a  box,  barrel, 
bottle,  or  package,  in  which  goods  are  put  up,  cannot  be 
protected  as  a  trade-mark.* 


Wyckoff,  198  U.  S.  118;  Morton  v. 
Morton,  148  Cal.  142;  Foultz  Co.  v. 
Foultz  Co.,  163  Fed.  408;  Fine  Cotton 
Spinner  Association  v.  Harwood, 
[1907]  2  Ch.  184;  Von  Thodorovich 
V,  Franz  Josef  Association,  154 
Fed.  911;  Durham  Tobacco  Co,  v. 
American  Tobacco  Co.,  145  N.  C. 
367;  Kingston  v.  Kingston,  [1912] 
1  Ch.  575;  Chickering  v,  Chickering, 
215  Fed.  495;  Guth  Co.  v.  Guth,  215 
Fed.  765. 

1  Turton  p.  Turton,  42  Ch.  D.  128; 
Dunlop  Tyre  Co.  v.  Dunlop  Motor 
Co.,  [1907]  A.  C.  430;  Kohler  Mfg. 
Co.  V,  Beshore,  17  U.  S.  App.  352; 
Watkins  Med.  Co.  v.  Sands,  83  Minn. 
326.  As  to  assumption  of  the  name 
or  title  of  another,  independently  of 
the  law  of  trade-marks,  see  Cowley 
V.  Cowley,  [1901]  A.  C.  450. 

*  R.  W.  Rogers  Co.  v.  Wm.  Rogers 
Co.,  35  U.  S.  App.  842;  Wyckoflf  v. 
Howe  Scale  Co.,  70  Fed.  1019.  See 
Lafean  v.  Weeks,  177  Pa.  412.    Proof 


of  fraudulent  intent  is  not  essential. 
If  a  representation,  false  in  fact, 
though  ignorantly  or  innocently  or 
mistakenly  made,  be  shown,  the 
plaintiff  is  entitled  to  relief  by  way 
of  injunction.  The  action  of  the 
court  depends  upon  the  right  of  the 
plaintiff  and  the  injury  to  that  right, 
not  upon  the  motive  of  the  defend- 
ant. International  Silver  Co.  o. 
Rogers,  66  N.  J.  Eq.  119;  Thaddeus 
Davids  Co.  v.  Davids,  190  Fed.  285; 
192  Fed.  915;  233  U.  S.  461;  Walter 
Baker  &  Co.  o.  Gray,  192  Fed.  921; 
Stik  V.  Piano  Co.,  211  Fed.  274. 

» Vulcan  V.  Myers,  139  N.  Y.  364; 
Dodge  Stationery  Co.  v.  Dodge,  145 
Cal.  380. 

*  Hoyt  V.  Hoyt,  143  Pa.  623.  See 
Weinstock,  etc.,  v,  Marks,  109  Cal. 
529,  a  case  in  which  the  defendant 
had  erected  a  house  adjoining  that 
of  the  plaintiff  and  precisely  like  it. 
It  was  held  to  be  a  case  for  relief. 
See,  also,  New  Eng.  Awl  &  Needle 
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The  plan  of  weaving  the  manufacturer's  name  in  the 
selvedge  or  margin  of  silk  goods  cannot  be  protected  as  a 
patentable  device  or  trade-mark.  It  is  a  mere  method  of 
putting  the  name  of  the  manufacturer  upon  the  article 
manufactiired.^ 

A  man  cannot  acquire  a  trade-mark  until  the  article  to 
which  it  is  applied  is  actually  made  and  put  in  the  market. 
Thus,  an  injunction  was  refused  to  a  publisher  who  had 
announced,  but  had  not  actually  published,  a  magazine  called 
''Belgravia,"  to  restrain  another  publisher  who  had  hastily 
brought  out  another  magazine  bearing  the  same  name,  from 
continuing  to  use  that  title.  ^ 

The  following  conclusions  may  be  stated  as  summing  up 
the  result  of  recent  authorities:  ^ 

1.  The  sale  of  goods  of  one  manufacturer  as  those  of  an- 
other is  unfair  competition,  constitutes  a  fraud,  and  may  be 
enjoined.^ 

2.  Geogi^aphical  terms  and  words  descriptive  of  the  char- 
acter, quality  or  places  of  manufacture  or  of  sale,  cannot  be 
monopolized  as  trade-marks.^ 

3.  But  where  an  alleged  trade-mark  is  not  in  itself  a  good 
trade-mark,  yet  the  use  of  the  word  has  come  to  denote  the 
particular  manufacturer  or  vendor,  relief  against  unfair 
competition  or  perfidious  dealing  will  be  awarded  by  requir- 
ing the  use  of  the  word  by  another  to  be  confined  to  its 
primary  sense  by  such  limitations  as  will  prevent  misap- 
prehension on  the  question  of  origin.^ 

458.  Diligence ;  colorable  imitations. 
In  order  to  obtain  relief  for  the  protection  of  a  trade-mark 

Co.  V.  Marlborough  Awl  &  Needle  Mills,  211  Fed.  603;  Lescheno.  Fuller, 

Co.,   168  Maas.   154.     Ordinarily  a  218  Fed.  786. 

color  cannot  be  monopolized  to  dis-  '  Maxwell  v.  Hogg,   L.  R.  2  Ch. 

tinguiah  a  product.    Diamond  Match  307. 

Co.  v.  Saginaw  Match  Co.,  142  Fed.  '  Shaver  v.  Heller,  108  Fed.  821. 

727;  Newcomer  v.  Scriven  Co.,  168  *  Coats  v,  Merrick  Thread  Co.,  149 

Fed.  621.  U.  S.  662. 

» Stirling  Silk  Mfg.  Co.  v.  Steriing  »  Canal  Co.  ».  Clark,  13  Wall.  311. 

Silk  Co.,  69  N.  J.  Eq.  394;  Sansom  •  Elgin    Nat.    Watch   Co.    v,    Ul. 

Cordage  Works  w.  Puritan  Cordage  Watch  Case  Co.,  179  U.  S.  665. 
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it  is  necessary  that  due  diligence  should  be  used,  and  it  is 
further  necessary  that  the  trade-mark  itself  should  not  con- 
tain any  misrepresentations;  for  (as  stated  above)  a  trade- 
mark which  is  false,  and  thereby  calculated  to  deceive  the 
public,  will  not  be  protected  by  a  court  of  equity.^ 

Any  imitation  of  a  trade-mark  whereby  an  ordinary  pur- 
chaser might  be  deceived  into  the  belief  that  the  article  he 
was  buying  was  produced  or  manufactured  by  the  owner  of 
the  trade-mark,  is  an  infringement.  It  has  often  happened 
that  differences  have  been  introduced  by  persons  desiring 
to  infringe  a  trade-mark  in  order  to  escape  from  the  rule 
above  stated;  but  all  such  colorable  differences  are  disre- 
garded by  the  court,  if  the  general  result  is  a  misrepresenta- 
tion.^ 

The  remedies  which  equity  applies  to  cases  of  infringe- 
ment of  trade-marks  are  those  already  noticed  in  patent- 
right  and  copyright  cases,  viz.,  an  injunction,  an  account, 
and  an  inquiry  into  damages. 

Before  leaving  the  subject  of  trade-marks,  attention  may 
be  called  to  a  somewhat  analogous  class  of  cases,  those, 
namely,  in  which  a  corporation  or  an  imincorporated  as- 
sociation has  been  enjoined  from  using  a  name  similar  to 
that  of  some  other  corporation  or  association,  the  latter 
having  first  used  the  name  enjoined.* 


*  Leather  Cloth  Co.  o.  American 
Leather  Cloth  Co.,  11  H.  L.  Cas.  523. 
See  Burt  i;.  Tucker,  178  Maas.  493,  as 
to  what  constitutes  abandonment  of  a 
trade-mark.  See  Houchens  v,  Houch- 
ens,  95  Md.  37. 

*  See  Leather  Cloth  Co.  v.  Ameri- 
can Leather  Cloth  Co.,  11  H.  L. 
Cas.  523;  Glenny  v.  Smith,  2  Dr.  & 
Sm.  476;  Scixo  v.  Provezende,  L.  R. 
1  Ch.  192;  Reddaway  «.  Banham, 
[1896]  A.  C.  199;  The  Cellular  Cloth- 
ing Co.  V.  Maxton,  [1899]  A.  C.  326; 
Hgin  Nat.  Watch  Co.  v.  Illinois 
Watch  Case  Co.,  179  U.  S.  665; 
Walton  V.  Crowley,  3  Blatchf.  C.  C. 
440;  Clark  v,  Clark,  25  Barb.  76; 


Brooklyn  White  Lead  Co.  v,  Masury, 
25  Barb.  416;  Gillott  v.  Esterbrook,  47 
Barb.  455;  Williams  v.  Johnson,  2 
Bosw.  1;  Higgins  Co.  v.  Higgins  Co., 
144  N.  Y.  462;  Burke  w.  Cassin,  45 
Cal.  467;  Spieker  v.  Lash,  102  Cal. 
38;  Listman  Mill  Co.  v.  Wm.  List- 
man  Milling  Co.,  88  Wis.  334;  Pratt's 
App.,  117  Pa.  401;  Regent  Shoe  Co. 
V.  Haaker,  75  Neb.  426;  Samuels  v. 
Spitzer,  177  Mass.  226;  Kerr  on  In- 
junctions, 348,  349;  Cusimans  v. 
Olive  Oil  Co.,  114  La.  312;  De  Voe 
Co.  V.  Wolff,  206  Fed.  420. 

'  Armington  v.  Palmer,  21  R.  I. 
109;  Aiello  v.  Montecalfo,  21  R.  I. 
496;  St.  Patrick's  Alliance  v,  Byrne, 
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469.  Alienation  of  negotiable  securities. 

Another  class  of  cases  in  which  injunctions  are  issued  is 
where  irreparable  damages  may  be  done  by  the  alienation 
of  property  prior  to  or  pending  litigation^  or  even  where  no 
litigation  may  be  in  contemplation.  One  of  the  most  strik- 
ing instances  of  this  class  of  cases  occm^  where  the  transfer 
of  negotiable  instruments  which  have  been  fraudulently, 
illegally,  or  improperly  obtained,  or  which  ought  not  to  be 
negotiated,  is  enjoined.^  From  the  nature  of  these  instru- 
ments it  is  obvious  that  if  they  once  get  into  the  hands  of  an 
innocent  holder  for  value,  irreparable  injury  may  be  done 
to  the  party  liable  thereon,  by  depriving  him  of  the  oppor- 
tunity of  making  a  defence  which  he  would  otherwise  be  en- 
titled to  set  up.  Hence,  the  jurisdiction  to  restrain  the  n^o- 
tiation  of  such  instruments  upon  a  proper  case  being  made 
out,  is  well  established  both  in  England  and  in  this  country.* 
So  also  transfers  of  stock ;  sales  of  valuable  chattels  to  which 
the  complainant  claims  title;  sales  and  mortgages  of  estates 
by  a  mortgagor  who  had  improperly  obtained  the  deeds  from 
a  mortgagee;  and  vexatious  alienations  of  property  pending 
litigation,  may  all  be  restrained  by  injunction.'  Equity, 
however,  will  not  restrain  the  negotiation  of  a  promissory 
note  if  the  defence  is  one  which  would  be  available  at  law 
against  a  bona  fide  holder;  ^  nor  will  equity  interfere  to 
restrain   a  debtor    from   alienating   his  property   at  the 


59  N.  J.  Eq.  26;  Red  P.  Cattle  Club 
v.  Red  P.  Cattle  Club,  108  la.  105; 
People  V,  Rose,  219  111.  46;  Talbot  v. 
Order  of  Owls,  220  Fed.  660.  See, 
also,  for  application  of  a  similar 
principle,  Hetterman  v.  Powers,  102 
Ky.   133. 

» Smith  t;.  Haytwell,  Amb.  66;  3 
Atk.  566;  Benson  v.  FColler,  37  Oreg. 
120;  Wilcox  v.  Ryals,  110  Ga.  287; 
Hairalflon  v.  Carson,  111  Ga.  57; 
Kerr  on  Injunctions,  595.  But  see 
Fowler  v.  Loomis,  37  III.  App.  363. 

« Metier  v.  Metier,  18  N.  J.  Eq. 
270;  19  N.  J.  Eq.  457;  Louisville  Ry. 


Co.  V.  Louisville  Trust  Co.,  174  U.  S. 
567,  and  Benson  v.  Keller,  37  Oreg. 
120.  Sec  Ferguson  v.  Fisk,  28  Conn. 
501;  Bridges  v.  Robinson,  2  Tenn.  Ch. 
720;  High  on  Injunctions,  §  1123  et 
seq.  See,  also,  Osbom  v.  The  Bank 
of  The  United  States,  9  Wheat.  738 

*  High    on    Injunctions,     {  1499, 
Walker  v.  Maddox,  105  Ga.  254,  and 
Rowe  f'.  Hambergar,  154  Ind.  604 
Mtna,  Co.  v.  Malone,   89  Neb.  260 
Zeiger  v,  Stephenson,  153  N.  C.  528 

*Erickson  v.  First  Nat.  Bank  of 
Oakland,  44  Neb.  629,  citing  Allerton 
V,  Belden,  49  N.  Y.  373. 
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suit  of  a  creditor  who  has  not  reduced  his  claim  to  judg- 
ment.* 


460.  Preservation  of  property  pending  litigation.  i^ 

Still  another  class  of  cases  in  which  equity  interferes  is 
where  property  which  is  the  subject  of  litigation  is  in  danger 
of  injury,  and  the  interposition  of  the  court  is  necessary  for 
its  protection.  It  will  be  remembered  that  technical  waste* 
could  only  exist  when  the  party  committing  it  was  lawfully 
in  possession,  and  that,  therefore,  if  his  claim  was  hostile, 
the  remedy  by  injunction  against  waste,  strictly  speaking,  did 
not  lie.^  Where,  however,  special  circumstances  exist,  as 
when  the  party  in  possession  is  insolvent,  and  imable  to 
respond  in  pecuniary  damages;  or  where  his  actions  are  such 
as  to  deprive  the  land  of  its  chief  value,  an  injunction  may 
issue  to  protect  the  property  pending  litigation.'  This  is 
especially  so  in  the  case  of  mines,  for  there  the  injury  goes 
to  the  very  substance  of  the  estate.^  But  any  injury  which 
is  not  adequately  reparable  by  damages,  would  be  a  sufficient 
foundation  for  the  application. 

The  object  of  the  court  in  granting  such  injunctions  is  to 
preserve  the  property  in  statu  quo  pending  litigation.  The 
complainant,  however,  in  order  to  obtain  the  relief,  must 


^  Wiggins  0.  Armstrong,  2  Johns. 
Ch.  144;  Buchanan  v.  Marsh,  17  la. 
494;  High  on  Injunctions,  §  326. 
See  Ervin's  Appeal,  88  Pa.  188,  and 
arUey  p.  644.  The  rights  of  a  judg- 
ment creditor  will  be  protected  so  as 
to  restrain  the  judgment  debtor 
from  committing  acts  in  the  nature  of 
waste.  Witmer*8  Appeal,  45  Pa.  455. 
See,  also,  Clark's  Appeal,  62  Pa.  447, 
and  Parker  v.  Garrison,  61  111.  250. 
In  this  last  case  an  injunction  was 
granted  in  favor  of  a  landlord  to  re- 
strain an  insolvent  tenant  from  trans- 
ferring a  crop  of  com  with  which  the 
rent  was  to  have  been  paid. 

*Pillsworth  y.  Hopton,  6  Ves.  51; 
Storm  v.  Mann,  4  Johns.  Ch.  21.   But 


see  Shubrick  v.  Guerard,  2  Deas. 
616,  n. 

•Erhardt  v.  Boaro,  113  U.  S.  537; 
Meadow  Valley  v,  Dodds,  6  Nev.  261; 
Kinsler  v,  Clarke,  2  Hill  Ch.  617; 
Hicks  V.  Michael,  15  Cal.  107;  Peak 
V.  Hayden,  3  Bush,  125.  See,  also, 
Kane  v.  Vanderburgh,  1  Johns.  Ch. 
11;  Vizard  ».  Moody,  117  Ga.  67; 
Freemans  v.  Ammons,  91  Miss.  672. 
Or  where  the  act  will  result  in  great 
damage  to  the  plaintiff,  although  the 
injury  is  not  irreparable.  Staples  v, 
Rossi,  7  Idaho,  618;  Eastern  Oregon 
Land  Co.  v.  Willow  River  Land  Co., 
201  Fed.  203;  Buchanan  v.  Adkins, 
175  Fed.  698. 

*  U.  S.  v.  Parrott,  McAll.  C.  C.  271; 
Freer  v,  Davis,  62  W.  Va.  1. 
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present  a  fair  'prima  fade  case;  and  in  order  to  secure  the  de- 
cision of  the  court  without  a  trial  at  law,  the  case  must  be 
very  clear  and  plain.  ^  In  cases  of  a  doubtful  character,  the 
court  will  either  direct  the  complainant  to  establish  his  title 
at  law  in  the  first  instance,  or  grant  an  injunction  pending 
the  litigation,  according  to  circumstances,  or  to  the  exigencies 
of  the  particular  case.  Interim  orders  are  sometimes  made, 
whereby  the  property  is  preserved  without  issuing  the  formal 
writ.* 

461.  Breach  of  negative  covenants. 

The  remedy  by  injunction  to  restrain  the  breach  of  n^a- 
tive  covenants  may  be  said  to  furnish  the  complement  to  the 
relief  by  specific  performance.  An  affirmative  covenant  is 
an  agreement  whereby  a  man  undertakes  that  something 
shall  be  done;  and  upon  the  breach  of  such  a  covenant,  and 
upon  a  proper  case  for  equitable  interference  being  made  out, 
the  remedy  is  by  a  bill  for  specific  performance.  On  the  other 
hand,  by  a  negative  covenant,  the  covenantor  promises 
that  something  shall  not  be  done;  and,  therefore,  the  relief 
appropriate  to  a  breach  of  such  a  contract  is  an  injunction.' 

Injunctions  to  restrain  breaches  of  negative  covenants  are 
issued  when  the  contract  and  the  threatened  breach  are 
clearly  shown,  and  where  the  recovery  of  damages  at  law 
would  furnish  an  inadequate  redress.  While,  however,  the 
theory  upon  which  this  relief  is  based  is  that  of  preventing 
irreparable  injury,  yet  the  court  will  not  enter  into  nice  dis- 
crimination as  to  the  extent  of  the  damage.  It  is  not  neces- 
sary, for  example,  that  an  injury  to  real  property  shall 
amount,  directly  speaking,  to  a  nuisance.  It  is  sufficient 
that  the  breach  of  covenant  will  interfere  with  the  just  en- 
joyment of  property.*    Indeed,  the  mere  fact  that  there  has 

»  Scic  Duncan  v.  The  Iron  Works,  Hills  v.    Miller,   3   Paige  Ch.   254; 

136  Pa.  478;  Patterson's  Appeal,  129  Watertown  v.  Cowen,  4  Pai^  Ch. 

Pa.   109.  510;   DeGray  o.   Monmouth   Beach 

*  Kerr  on  Injunctions,  24.  Club    House    Co.,    50    N.    J.    Eki. 

» Sec  Scott  V,  Burton,  2  Ashm.  325;  329. 

Barrett    v,    Blagravc,    6    Ves.    55;  *Tod-Heatly  v.  Benhara,  40  Ch. 

Franklyn  v.  Tuton,  5  Madd.  469;  D.  80  (where  Harrison  v.  Good,  11 
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been  a  breach  of  covenant  is  a  sufficient  ground  for  interfer- 
^ice;  and  it  is  no  answer  to  say  that  the  act  complained  of 
will  inflict  no  injury  upon  the  complainant,  or  will  even  be  a 
positive  benefit  to  him.^  Thus,  in  Steward  v.  Winters,  ^  where 
a  lease  contained  a  clause  restricting  the  use  of  the  demised 
premises  to  the  "regular  dry  goods  jobbing  business,"  and 
the  lessee  commenced  selling  goods  at  auction  therein,  it  was 
held  that,  although  there  was  no  damage  or  irreparable  in- 
jury done  to  the  lessor,  and  the  subject-matter  did  not 
amount  to  a  nuisance  at  law,  yet  it  was  a  breach  of  the  cove- 
nant in  the  lease,  and  the  landlord  was  entitled  to  an  in- 
junction. 

On  the  other  hand,  equity  will  take  all  the  circiunstances 
connected  with  the  breach  into  consideration,  and  will  re- 
fuse the  injunction  if  these  circumstances  show  that  it  would 
be  inequitable  to  grant  it.  Thus,  in  the  matter  of  building 
restrictions,  equity  will  not  always  interfere  for  their  pro- 
tection. Changes  in  the  neighborhood  and  the  character  of 
improvements  may  induce  the  chancellor  to  decline  to  act; 
and  the  injured  party  must,  in  such  cases,  seek  his  redress  in 
damages  at  law.' 


Eq.  338»  is  disapproved).  See,  also, 
Bramwell  v.  Lacy,  10  Ch.  D. 
691. 

^  High  on  Injunctions,  §§  1 134  et 
seq.  "  If  the  construction  of  the  instru- 
ment be  clear,  and  the  breach  dear, 
then  it  is  not  a  question  of  damages, 
but  the  mere  circumstance  of  the 
breach  of  covenant  affords  sufficient 
ground  for  the  court  to  interfere  by 
injunction."  Per  Wood,  V.  C,  in 
Tipinng  ».  Eckersley,  2  K.  &  J.  264, 
270.  See,  also,  St.  Andrew's  Church's 
Appeal,  67  Pa.  518;  Leech  v. 
Schweder,  L.  R.  9  Ch.  463  (where  the 
authorities  are  reviewed);  Dickenson 
V,  Gr.  June.  Canal  Co.,  15  Beav.  260; 
Kemp  V.  Sober,  1  Sim.  (n.  s.)  517, 520 
(one  of  the  earliest  cases  in  which  the 
doctrine  was  distinctly  stated);  Lord 
Manners  v,  Johnson,  1  Ch.  D.  673; 


Asheville  Street  Ry.  v.  Ashovillo,  109 
N.  C.  688,  and  Kraft  v.  Wolch,  112 
la.  69G.  Hartman  v.  Wclla,  257  111. 
167;  Gale  v.  Spalding,  118  Md.  287; 
Miller  v,  Klein,  177  Mo.  App. 
557. 

*  Steward  v.  Winters,  4  Sandf.  Ch. 
587. 

*  Page  V.  Murray,  46  N.  J.  Eq.  325; 
Columbia  Coll.  v.  Thacher,  87  N.  Y. 
319;  Sayers  v.  CoUyer,  24  Ch.  D.  180; 
Orne  v,  Fridenberg,  143  Pa.  487; 
British  Museum  Case  (Duke  of  Bed- 
ford V.  Trustees  of  British  Museum), 
2  M.  &  K.  552;  Ocean  City  Associa- 
tion V,  Schurch,  57  N.  J.  Eq.  268; 
Ewertsen  v,  Gerstenberg,  ISO  111. 
344;  Kneip  v,  Schroeder,  255  III.  621; 
Batchelor  v.  Hinklc,  210  N.  Y. 
243;  Moore  v.  Curry,  176  Mich. 
456. 
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462.  Lumley  V.  Wagner. 

The  leading  authority  upon  this  subject,  so  far  as  cove- 
nants to  render  personal  service  are  concerned,  is  Lumley  v. 
Wagner.^  There  the  defendant  had  entered  into  an  en- 
gagement with  the  plaintiff  to  sing  at  his  theatre,  and  not 
to  sing  at  any  other  theatre;  and  an  injunction  was  granted 
by  Lord  St.  Leonards  restraining  her  from  singing  at  any 
other  theatre.  It  was  held  in  that  case,  overruling  the  former 
decisions,^  that  the  circumstances  that  the  court  would  have 
been  unable  to  enforce  specifically  the  defendant's  affirmative 
covenant  to  sing,  did  not  affect  the  complainant's  right  to  an 
injunction  to  restrain  a  violation  of  the  negative  covenant; 
and  this  is,  perhaps,  the  correct  doctrine,  although  there 
have  been  decisions  the  other  way.* 

463.  Instances  of  covenants  which  have  been  restrained. 

The  instances  in  which  injunctions  have  been  issued  to 
restrain  the  breach  of  negative  covenants  are  very  numerous. 
Thus,  injunctions  have  been  issued  to  restrain  a  person  who 
had  entered  into  a  covenant  not  to  ring  church  bells,  from  so 
doing;  ^  to  restrain  an  author  who,  on  the  sale  of  a  work,  had 
covenanted  with  the  purchaser  not  to  do  anything  which 
might  be  detrimental  to  the  sale  or  pubUcation  of  that  work, 
from  publishing  a  rival  work  on  the  same  subject;  ^  to  en- 
join a  clerk  in  a  bank  from  entering  into  the  service  of  a  rival 
bank; "  to  restrain  tenants  from  violating  covenants  in  their 


» 1  DeG.,  M.  &  G.  604.  See,  also, 
Temperton  v.  Russell,  [1893]  1  Q.  B. 
715;  Manchester  Ship  Canal  Co.  ». 
Manchester  Racecourse  Co.,  [1901] 
2  Ch.  61;  Singer  Sew.  Mach.  Co.  v. 
Union  Buttonhole  Co.,  1  Holmes, 
253;  Chic,  etc.,  R.  Co.  v.  N.  Y.,  L.  E. 
&  W.  R.  Co.,  24  Fed.  516;  Bowen 
V.  Hall,  20  Am.  Law  Reg.  587,  and 
Metropolitan  Exhib.  Co.  v.  Ward, 
24  Abb.  N.  C.  393;  Harlow  v.  Pub- 
lishing Co.,  45  Greg.  520. 

*Kemble  v.  Kean,   6  Sim.   333; 


Kimberley  t^.  Jennings,  6  Sim.  340; 
Kerr  on  Injunctions,  401-403. 

'Sanquirico  i;.  Benedetti,  1  Barb. 
316;  Hills  v.  CroU,  2  Phil.  60;  Pother 
gill  V.  Rowland,  L.  R.  17  £q.  132; 
Allegheny  Base  Ball  Club  v.  Bennett, 
14  Fed.  269.  See  the  subject  dii}- 
cussed  in  Xenia  Real  Estate  Co.  v. 
Macy,  147  Ind.  570. 

*  Martin  v,  Nutkin,  2  P.  Wms.  266. 

*  Bivrfield  -v.  Nicholson,  2  Sm.  & 
St.  1. 

*  National  I^vincial  Bank  of  Eng- 
land V,  Marshall,  40  Ch.  D.  112. 
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leases  as  to  the  mode  of  cultivation,  or  the  removal  of  ma- 
chinery, or  not  to  assign ;  ^  to  restrain  the  erection  of  build- 
ings beyond  a  certain  height; '  to  restrain  the  erection  or 
compel  the  removal  of  bay-windows;  *  to  restrain  the  use  of 
building  lots  except  for  the  erection  of  dwellings;  *  to  restrain 
the  carrying  on  of  particular  trades  in  demised  premises;  ^ 
to  restrain  a  physician  from  practicing  his  profession  in  a 
particular  vicinage;  *  to  enjoin  a  barber  from  working  as  an 
employee  in  another  barber  shop,  after  he  had  sold  out  his 
own  shop  and  fixtures  to  the  plaintiff;  ^  to  close  places  of  busi- 
ness at  a  certain  hour  ^  and  in  many  other  cases  too  numerous 
to  mention.®  The  jurisdiction  is  frequently  exercised  for  the 
purpose  of  enforcing  contracts  in  proper  restraint  of  trade,  ^° 


^Fleming  v.  Snook,  5  Beav.  250; 
Grey  de  Wilton  v,  Saxon,  6  Ves.  106; 
Pulteney  v.  Shelton,  5  Ves.  260,  n.; 
Hamilton  v.  Dunsford,  6  Ir.  Ch. 
412;  McEacharn  v.  Golton,  [1Q02]  A. 
G.  104;  following  Lord  Gairns  in 
Doherty  v.  AUman,  [1878]  3  App. 
GaB.  719-720. 

*Iioyd  V.  London,  Ghatham  and 
Dover  Ry.  Go.,  2  DcG.,  J.  &  S.  568; 
Landell  v.  Hamilton,  175  Pa.  327. 
But  the  matter  is  discretionary  with 
the  court.  Amerman  v.  Deane,  132 
N.  Y.  355. 

*  Lord  Manners  v,  Johnson,  1  Gh. 
D.  673;  Western  v,  MacDermott,  L. 
R.  1  Eq.  499. 

*St.  Andrew's  Ghurch's  Appeal, 
67  Pa.  512;  Park  Gompany  ».  Van 
Dusen,  63  Ohio,  183.  Unless  the  re- 
striction has  been  abandoned.  Dun- 
can V.  Railway  Go.,  85  Ky.  525; 
Knight  V.  Simmonds,  [1896]  2  Gh. 
294;  and  see  the  statement  of  the 
law  by  Lindley,  L.  J.,  on  p.  297. 
The  right  to  an  injunction,  in  such 
cases,  may  be  lost  by  acquiescence. 
German  v.  Ghapman,  7  Gh.  D.  271; 
Kenwood  Go.  v,  Hancock  Go.,  169 
Mo.  App.  715;  Pagenstecher  v. 
Garlson,  146  N.  Y.  App.  Div.  738. 


'  Kemp  V,  Sober,  1  Sim.  (n.  s.)  517; 
Hodson  V,  Goppard,  29  Beav.  4; 
Glements  v.  Welles,  L.  R.  1  Eq.  200; 
Kraft  w.  Welch,  112  la.  695;  Jolly  v, 
Brady,  127  N.  G.  142;  Parker  v. 
Whyte,  1  Hem.  &  M.  167;  Moore  v. 
Gurry,  176  Mich.  456. 

*  Hauser  v.  Harding,  126  N.  G. 
295;  Ryan  v,  Hamilton,  205  111.  191; 
Styles  V.  Lyon,  87  Gonn.  23;  Glover 
V,  Shirley,  169  Mo.  App.  637;  Marvel 
V.  Jonah,  81  N.  J.  Eq.  369;  Threlkeld 
V.  Steward,  24  Okla.  403. 

'  Pohlman  v.  Dawson,  63  Kan.  471. 

"Stovall  V.  McGutchen,  107  Ky. 
577. 

•Kerr  on  Injunctions,  Ghap.  X, 
505.  See,  also,  Wolverhampton,  etc., 
R.  Go.  V.  London,  etc.,  R.  Go.,  L.  R. 
16  Eq.  433;  Nuneaton  Local  Board 
V.  General  Sewage  Go.,  L.  R.  20  Eq. 
127;  Lewis  t;.  Gollner.  129  N.  Y.  227; 
The  Star  Brewing  Go.  v.  Primas,  163 
111.  652. 

M  Butler  V,  Burleson,  16  Vt.  176; 
McGlurg's  Appeal,  58  Pa.  51;  Doty 
V.  Martin,  32  Mich.  462;  Gucrand  v, 
DandtJet,  32  Md.  561 ;  Gill  v.  Ferris, 
82  Mo.  156;  Diamond  M.  Co.  v.  Roe- 
ber,  35  Hun,  421;  Jones  v.  North,  L. 
R.  19  Eq.  426;  Ferris  ».  Am.  Brewing 
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the  principles  of  which  have  been  abeady  explained;  and 
also  to  enforce  covenants  which  do  not  run  with  the  land, 
but  of  which  the  vendee  had  notice^  and  of  which  an  observ- 
ance on  his  part  will,  therefore,  be  compelled  in  equity.^ 

Where  a  company  had  a  contract  with  defendant  which 
contained  a  covenant  not  to  engage  in  the  same  business, 
for  a  certain  space  of  time  and  a  wmding  up  order  was  made 
against  the  company  it  was  held  that  the  company  not 
being  able  to  perform  its  part  of  the  contract  was  not  en- 
titled to  an  injunction  to  restrain  defendant  under  the 
negative  covenant.^ 

The  mere  fact  that  the  covenant  provides  for  a  penalty 
upon  its  breach  is  no  ground  for  refusing  an  injunction.' 


464.  Negative  quality  imported  into  affirmative  covenants. 

A  negative  quality  will  sometimes  be  imported  into  an  af- 
jBrmative  covenant,  and  reUef  afforded  by  injunction.  Thus, 
lessees  who  had  covenanted  to  manage  land  or  cultivate  a 
farm  in  a  husband-like  manner,  have  been  restrained  from 
doing  acts  of  bad  husbandry,  although  there  was  no  express 
covenant  to  refrain  from  such  acts.^    So,  if,  in  negotiations 


Co.,  155  Ind.  539;  Up  River  Ice  Co. 
v.  Denier,  114  Mich.  296;  Collins 
V,  Castle,  36  Ch.  D.  243;  Mullis  v. 
Nichols,  105  Ga.  465;  Bradford  v. 
Furniture  Co.,  116  Tenn.  610;  South- 
em  Fire  Brick  Co.  v.  Sand  Co.,  223 
111.  616;  New  Idea  Pattern  Co.  v. 
Whitner,  215  Pa.  193;  Holllston  p. 
Ernston,  124  Minn.  49;  Flaherty  v, 
Libby,  108  Me.  377. 

1  Tulk  V,  Moxhay,  11  Beav.  571;  2 
Ph.  774;  Frye  v.  Partridge,  82  111. 
267;  Bald  Eagle  Valley  R.  R.  Co.  v. 
Nittany  Valley  R.  R.  Co.,  171  Pa. 
295;  Landell  v,  Hamilton,  175  Pa. 
327.  See,  also,  Clements  v.  Welles, 
L.  R.  1  Eq.  200;  Wilson  v.  Hart,  L. 
R.  1  Ch.  463;  Western  ».  MacDer- 
mott,  L.  R.  2  Ch.  72;  Master  v,  Han- 
sard, 4  Ch.  D.  718  (where  an  injuno- 
tion  was  refused) ;  Richards  t;,  Revitt, 


7  Ch.  D.  224;  Cooke  ».  Chilcott,  3 
Ch.  D.  694;  Sayers  v.  Collyer,  24 
Ch.  D.  180;  Haywood  v,  Brunswick 
Building  Soc.,  8  Q.  B.  Div.  403;  Man- 
der  v.  Falcke,  [1891]  2  Ch.  557;  Spicer 
v.  Martin,  14  App.  Cas.  24;  Brew  v. 
Van  Deman,  6  Heisk.  433.  In 
Beasley  v,  Texas  &  Pac.  Ry.  Co.,  191 
U.  S.  492,  an  injunction  was  re- 
fused. 

*  Measures  Bros.  v.  Measures, 
[1910]  2  Ch.  248. 

» Hardy  ».  Martin,  1  Cox  Ch.  26. 
See  arde^  p.  311,  and  authorities 
cited  in  note  3.  See,  however,  Hahn 
V.  The  Concordia  Society,  42  Md. 
460. 

*  Drury  v.  Molins,  6  Ves.  328;  Pratt 
V.  Brett,  2  Madd.  62;  Briggs  v.  Law, 
4  Johns.  Ch.  23;  Kerr  on  Injunc 
396. 
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for  the  purchase  of  land,  the  proposed  vendor  gives  the 
would-be  purchaser,  a  ''first  refusal/'  this  stipulation  in- 
volves a  negative  contract  not  to  part  with  the  property 
without  giving  that  intending  purchaser  the  ''first  refusal"; 
and  a  sale  to  a  third  party  without  giving  the  prior  would-be 
vendee  the  "first  refusal"  would  be  enjoined.^  And  where 
two  parties  who  were  jointly  interested  in  land,  entered  into 
an  agreement  by  which  one  was  to  have  a  power  of  sale  to 
be  exercised  at  such  time  as  he  might  deem  proper,  the 
court  will  restrain  an  improper  exercise  of  the  power,  and 
will  specifically  carry  out  the  agreement  by  appointing  a  re- 
ceiver to  make  sales.  ^  But  where  the  affirmative  agreement 
cannot  be  specifically  enforced,  the  court  will  not  import 
into  it  a  negative  covenant.  Thus,  where  a  defendant  had 
agreed  to  take  notes  of  cases  in  court,  and  compose  reports 
for  the  plaintiff,  but  had  failed  to  do  so,  an  injunction  to 
restrain  him  from  making  reports  for  other  persons  was  re- 
fused ; '  and  in  a  modern  case  of  the  first  importance  the 
United  States  Circuit  Court  of  Appeals  for  the  Seventh 


^  Manchester  Ship  Canal  Co.  v, 
Manchester  Raceoourse  Co.,  [1901]  2 
Ch.  51. 

'Marvine  v.  Drexel,  68  Pa.  362. 
See,  also,  Kennedy  Corporation  v. 
Kennedy,  165  N.  Y.  353,  where  a 
referee  was  appointed  to  open  and 
divide,  b^ween  conflicting  parties, 
letters  of  a  confidential  nature. 

» aarke  v.  Price,  2  Wils.  C.  C.  157; 
Pickering  t;.  Bishop  of  Ely,  2  Y.  &  C. 
C.  C.  249;  Johnson  v,  Shrewsbury  and 
Birmingham  Ry.,  3  DeG.,  M.  &  G. 
914;  Kerr  on  Injunc.  398;  Sternberg 
».  O'Brien,  48  N.  J.  Eq.  370;  Carter 
tf.  Fo-guson,  58  Hun,  669;  Welty  v, 
Jacobs,  171  111.  624,  630.  The  dis- 
tinction between  these  cases,  and 
cases  such  as  LunUey  v.  Wagner 
(tupra)^  is  that  in  the  latter  the  neg- 
ative covenant  was  expressed.  See 
Whitwood  Chemical  Co.  v.  Hard- 
man,    [1891]   2  Ch.   416.     But  sec 


Andrews  v.  Andrews,  81  Me.  337; 
Myers  v.  Steel  Co.,  67  N.  J.  Eq.  300; 
Cort  v.  Lassaid,  18  Oreg.  221; 
Metrop.  Exhib.  Co.  v.  Ward,  24  Abb. 
N.  C.  393;  Bronk  u.  Riley,  50  Hun, 
489.  Where  the  contract  calls  for 
special  unique  services  equity  will 
interfere.  Philadelphia  Ball  Club, 
Ltd.,  V.  Lajoie,  202  Pa.  210;  Id.  v. 
Hallman,  8  Pa.  C.  C.  Rep.  57  (pro- 
fessional baseball  players);  the  doc- 
trine that  equity  will  restrain  by 
injunction  the  breach  of  a  contract 
for  personal  services  when  they  are 
of  an  unique  and  extraordinary  char- 
acter held  not  to  apply  to  the  case 
oi  one  agreeing  to  render  services  for 
a  term  as  a  professional  baseball 
player.  American  Baseball  Co.  v. 
Harper,  54  Cent.  Law  Jr.  449;  Com- 
stock  V.  Lopokowa,  190  Fed.  599; 
Goesard  v.  Crosby,  132  Iowa, 
155. 
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Circuit  denied  the  right  or  power  of  chancery  to  compel 
the  employees  of  a  raikoad  company  to  remain  in  the  service 
of  the  corporation^  although  recognizing,  at  the  same  time, 
the  existence  of  a  jurisdiction  to  restrain  such  employees 
from  acts  of  destructive  trespass,  and  from  actively  hinder- 
ing the  operation  of  the  road,  for  such  interference  would 
be  a  public  nuisance.^ 

In  a  case  decided  in  1891  the  question  was  considered  in 
the  Court  of  Appeal  in  Chancery,  Lumley  v,  Wagner  was 
carefully  examined,  and  the  ground  upon  which  Lord  St. 
Leonards  based  his  decision  in  that  case,  viz.,  the  existence 
of  an  express  negative  covenant,  distinctly  pointed  out. 
The  case  referred  to  is  Whitwood  Chemical  Co.  v.  Hardman.^ 
There  the  manager  of  a  manufacturing  company  agreed  to 
give,  during  a  specified  term,  ''the  whole  of  his  time  to  the 
company's  business."  There  was  no  covenant,  howev^, 
that  he  would  not  give  any  of  his  time  elsewhere;  and  it  was 
held  that  in  the  absence  of  such  a  covenant  the  company,  no 
matter  what  its  remedies  at  law  might  be,  was  not  entitled 
to  an  injimction  to  restrain  the  manager  from  giving  his 
time  to  a  rival  company.' 

On  the  other  hand,  it  has  been  held  that  equity  will  not 
issue  an  injunction  where  the  agreement,  though  negative  in 
form,  is  affirmative  in  substance.  Therefore,  where  an  agree- 
ment provided  that  the  employer  would  not,  except  in  case 
of  misconduct  or  breach  of  the  agreement,  require  the  plain- 
tiff to  leave  his  employ  an  injunction  was  refused,  the  court 
saying  that  the  contract  was  equivalent  to  a  stipulation  on 
the  part  of  the  employer  to  keep  the  plaintiJBT  in  his  employ.* 

Injunctions  to  restrain  breaches  of  covenants  may,  if  the 
occasions  require  it,  be  of  a  mandatory  character.^ 

^Arthur  v,  Oakes,  24  U.  S.  App.  might  give  the  court  jurisdiotion  does 

239;  In  re   Debs,    158  U.    S.    664-  not  seem  to  have  been  made.    See, 

682.  also,  Schivier  v.  Zitike,  136  Ind.  210, 

*  [1891]  2  Ch.  416.  and  Edwards  v.  MilledgeviUe  Water 

'In  fact  the  defendant  was  en-  Co.,  116  Ga.  201. 

gaged  in  prtmioUng  that  other  com-  ^  Davis  v.  Foreman,  [1894]  3  Ch. 

pany.   The  point  that  there  was,  per-  664. 

haps,  a  breach  of  good  faith  which  *  Lane  &.  Newdigate,  10  Ves.  192; 
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466.  Injunctions  in  cases  of  Corporations. 

The  last  class  of  cases  in  which  injunctions  are  granted, 
which  will  be  particularly  noticed,  embraces  those  in  which 
the  writ  is  issued  in  the  case  of  corporations. 

Many  cases  of  this  description  fall  under  the  jurisdiction 
of  equity  upon  the  subjects  of  trusts;  and  this  jurisdiction,  of 
course,  authorizes  a  Court  of  Chancery  to  interfere  wherever 
the  property  of  a  corporation  can,  under  the  conditions  of  its 
corporate  birth,  be  treated  as  trust  funds,  and  there  is  an 
attempt  to  apply  the  property  to  purposes  foreign  to  the 
objects  of  the  corporation — in  other  words,  foreign  to  the 
trust.  The  theory  upon  which  the  remedy  by  injunction  is 
administered  in  such  cases  is,  simply,  that  the  court  will 
interfere  to  prevent  a  breach  of  trust.  ^  Thus,  it  has  been 
held  in  several  cases,  that  where  property  is  conveyed  to  a 
religious  corporation  upon  the  trust,  either  expressed  or 
suflBciently  implied,  that  it  is  to  be  held  for  the  benefit  of  a 
set  of  men  holding  certain  reUgious  doctrines,  the  court  will 
interfere  to  restrain  a  use  of  the  property  for  the  benefit  of 
those  who  do  not  hold  the  prescribed  doctrines,^  and  to  com- 
pel a  restoration  to  the  complainants  of  the  property  in 
dispute,  and  the  exercise  of  the  privileges  whereof  the  de- 
fendants had  deprived  them.' 

A  corporation  which  encroaches  upon  the  rights  of  property 
or  possession  of  another  may  be  restrained.  Thus  a  railroad 
company  may  be  enjoined  from  exercising  a  right  of  entry 
under  a  concession,  when  it  is  violating  a  condition  subject 


Whittaker  ».  Howe,  3  Beav.  383; 
Kerr  on  Injunctions,  414. 

*  See  Crandell  v.  Lincoln,  52  Conn. 
73;  Hazeltine  v.  B.  &  M.  R.  Co.,  79 
Me.  411. 

•Schnorr'B  Appeal,  67  Pa.  138; 
Roshi's  Appeal,  69  Pa.  462;  Kerr's 
Appeal,  89  Pa.  97;  O'Hara  v.  Stack, 
90  Pa.  477;  Watson  w.  Jones,  13  Wall. 
679;  Hale  v.  Everett,  53  N.  H.  9; 
Chafee  v,  Quidnick  Co.,  14  R.  I.  75; 
Rodgers  v.  Burnett,  108  Tenn.  173; 
Christian     Church     v.     Carpenter, 


108  la.  647;  Franke  v.  Mann,  106 
Wis.  118;  High  on  Injunctions, 
Chap.  V. 

<  Kisor*8  Appeal,  62  Pa.  435.  See, 
also,  Kerr  v.  Trego,  47  Pa.  296;  Sut- 
ter V.  The  Dutch  Church,  42  Pa.  603; 
Gass's  Appeal,  73  Pa.  47;  Henry  v. 
Deitrich,  84  Pa.  292;  Baptist  Church 
V,  Jones,  79  Miss.  488;  Canadian 
Religious  Ass'n  v.  Parmenter,  180 
Mass.  415;  Cape  &.  Plymouth 
Congregational  Church,  117  Wis. 
150. 
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to  which  the  right  has  been  granted;  *  or  from  taking  land 
under  statutory  authority  without  making  the  compensa- 
tion required  by  law.* 

The  ground  upon  which  the  jurisdiction  of  Courts  of  Chan- 
cery in  cases  of  injunction  to  restrain  corporate  action  has 
been  put  by  text-writers  of  very  considerable  authority,  is 
solely  a  breach  of  trust; '  but  it  is  submitted,  with  deference, 
that  this  view  of  the  jurisdiction  is  somewhat  too  limited, 
for  it  would  seem  that  a  court  of  equity  would  usually  inter- 
fere to  restrain  acts  of  corporations  uUra  trireSy  when  these  acts 
resulted,  or  were  likely  to  result,  in  injury  to  the  stockholders 
or  to  the  public,  without  regard  to  the  question  whether 
there  had  been  a  technical  breach  of  trust.  ^  Moreover,  it 
would  seem  that  corporate  acts  which  are  wholly  without 
authority  may  be  restrained  entirely  irrespective  of  the 
consideration  of  the  question,  which  is  one  of  the  tests  of  juris- 
diction in  ordinary  cases,  viz.,  whether  the  injury  is  or  is  not 
irreparable.  The  in j  ury  may  be  capable  of  being  compensated 
in  damages  at  law,  yet  if  it  is  the  result  of  a  wholly  unauth- 
orized corporate  action,  such  action  will  be  enjoined.^  Be  this 
as  it  may,  the  equity  jurisdiction  in  the  United  States  over 
corporations  has  been  very  extensively  exercised.  Thus,  in 
Pennsylvania,  this  is  not  only  one  of  the  distinct  heads  of 
jurisdiction  conferred  by  statute,®  but  it  has  been  treated  as 


^See  Unangst's  Appeal,  55  Pa. 
128.  See,. also,  Milhau  v.  Sharp,  28 
Barb.  228;  Evans  v.  Mo.,  la.  and  Neb. 
Ry.,  64  Mo.  453;  Mclntyre  v.  Storey, 
80  111.  127  (a  bill  to  restrain  town 
oflicers  from  removing  plaintiffs 
fences);  and  Chicago,  B.  &  Q.  R.  Co. 
V.  Quincy,  136  111.  489. 

*  East  and  West  R.  R.  Co.  v.  East 
Tenn.,  Va.  and  Ga.  R.  Co.,  75  Ala. 
275.  See,  also,  Niemeyer  v.  L.  R. 
June.  Ry.,  43  Ark.  Ill;  Lake  Erie  & 
W.  Ry.  Co.  V.  Michener,  117  Ind.  465; 
Yates  V.  West  Grafton,  33  W.  Va. 
607. 

•Kerr  on  Injunctions,  506;  High 
on  Injunctions,  §  1184. 


*  Att.-Gen.  t;.  RaOroad  Companies, 
35  Wis.  524;  Thomas  v.  West  Jersey 
R.  Co.,  101  U.  S.  71;  Att.-Gen.  v.  The 
Central  R.  of  N.  J.,  24  Atl.  Rep.  964, 
opinion  by  Chancellor  McGill.  A 
creditor  of  a  corporation  cannot  in 
equity  attack  a  corporate  transac- 
tion upon  the  ground  that  it  is  uUra 
vireSf  where  no  fraud  is  charged. 
Force  v.  Age-Herald  Co.,  136  Ala. 
271. 

» Groffs  Appeal,  128  Pa.  636;  Grey 
V.  Greenville  and  Hudson  Ry.  Co.,  59 
N.  J.  Eq.  372. 

*Sec,  in  this  connection,  the  fol- 
lowing decisions  under  a  statute  in 
the  same  state  authorizing  the  courts, 
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one  of  those  equitable  powers  which  are  inherent  in  Courts  of 
Chancery.*  Bills  to  restrain  corporate  action  within  proper 
limits  are,  therefore,  very  frequent  in  the  United  States,  and 
they  are  used  in  cases  of  corporations  of  a  municipal  and 
public  kind,  as  well  as  those  of  a  private,  or  mercantile,  or 
eleemosynary  character.^  The  jurisdiction  of  the  court 
may,  also,  be  invoked  to  prevent  the  franchise  of  a  corpora- 


sitting  in  equity,  to  regulate  grade 
crossings  of  railways,  viz.,  the  North- 
ern Central  Ry.  Co.'s  Appeal,  103  Pa. 
621,  and  Cornwall  and  Lebanon  R. 
Co.'s  Appeal,  125  Pa.  245. 

^  See  Commonwealth  v.  The  Bank 
of  Pennsylvania,  3  W.  &  S.  193; 
Baptist  Church  v,  Scannel,  3  Gr.  Cas. 
48;  Sawer  v.  Gosser,  1  W.  N.  C.  55; 
Sterling's  Appeal,  111  Pa.  41;  Kerr 
on  Recovers,  80,  note  1  (2d  Am. 
ed.). 

*  See  Delaware  and  Raritan  Canal 
V.  Raritan  and  Delaware  Bay  R. 
Co.,  16  N.  J.  Eq.  378;  Newark  Plank 
Road  Co.  V.  Elmer,  9  N.  J.  Eq.  754; 
Kean  v.  Johnson,  9  N.  J.  Eq.  401 ;  Gif- 
ford  V.  The  New  Jersey  R.  Co.,  10 
N.  J.  Elq.  171;  Schwarzwaelder  v, 
German  Mut.  Fire  Ins.  Co.,  59  N.  J. 
Eq.  589;  Id.  v.  Tegen,  58  N.  J.  Eq. 
319;  Pronick  v.  Spirits  Distributing 
Co.,  58  N.  J.  Eq.  97;  People  v.  New 
York,  32  Barb.  102;  Scofield  v.  Eighth 
School  Dist.,  27  Conn.  499;  Sheldon 
V,  Centre  School  Dist.,  25  Conn.  224; 
Commonwealth  v.  Bank,  4  Allen,  1; 
Durfee  v.  Old  Colony  R.  Co.,  5  Allen, 
230;  Peabody  v.  Mint,  6  Allen,  52; 
Matthews  v.  Skinker,  62  Mo.  329; 
March  v.  Eastern  R.  Co.,  40  N.  H. 
548;  Philadelphia  and  Erie  R.  Co. 
V.  Catawissa  R.  Co.,  53  Pa.  20;  Wine- 
brenner  o.  Colder,  43  Pa.  244;  Man- 
derson  v.  Commercial  Bank,  28  Pa. 
379;  Houston  v.  Jefferson  College,  63 
Pa.  428;  Sturges  v.  Knapp,  31  Vt. 
1;  Stevens  v,  Rutland  and  Burling- 
ton R.  Co.,  29  Vt.  545;  Nazro  ti. 

47 


Merchants'  Ins.  Co.,  14  Wis.  295; 
Curtenius  v.  Hoyt,  37  Mich.  583; 
Grand  Trunk  Railway  v.  Cook,  29 
111.  237;  Carter  v.  City  of  Chicago,  57 
ni.  283;  Cobb  v.  UUnois  and  St.  Louis 
R.  Co.,  68  111.  233;  Dodge  v.  Woolsey, 
18  How.  341;  Ga.  Nor.  Ry.  Co.  v. 
Tifton,  etc.,  Ry.  Co.,  109  Ga.  762; 
Mayor  of  Macon  v,  Hughes,  110  Ga. 
795;  Birmingham  Traction  Co.  v. 
Sou.  BeU  Tel.  Co.,  119  Ala.  144; 
Bristol,  etc.,  Co.  v.  Bristol,  97  Va. 
304;  Mayor  of  Americus  v.  Perry, 
114  Ga.  871.  See,  also,  Colman  v. 
Eastern  Counties  Railway  Co.,  10 
Beav.  1;  Simpson  v.  The  Hotel  Co.,  8 
H.  L.  Cas.  712.  A  court  of  equity 
will  direct  an  account  to  be  taken  of 
corporate  debts,  and  the  amounts  re- 
spectively due  by  shareholders  on 
assessments  to  be  ascertained — this 
to  prevent  a  multiplicity  of  suits,  and 
in  lieu  of  proceeding?  by  mandamus 
to  compel  directors  to  make  calls. 
Dalton,  etc.,  R.  Co.  v,  McDonald,  56 
Ga.  191.  Courts  of  equity  have  no 
power  to  prohibit  by  injunction  the 
acts  of  legislative  bodies  of  municipal 
corporations,  legislative  in  their  char- 
acter, or  which  involve  the  exer- 
cise of  a  discretion,  where  the  only 
ground  upon  which  it  is  attempted 
to  control  these  functions  in  advance 
is  one  of  expediency.  Tebbetts  v. 
People,  31  Colo.  461;  Egyptian  Co.  v. 
Gas  Co.,  183  111.  App.  447;  State  v. 
Assurance  Co.,  251  Mo.  278;  Wolf 
v.  Gegenseitige,  149  Wis.  576. 
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tion  from  being  destroyed;  ^  but  not  to  decree  a  dissolution, 
at  the  suit  of  a  shareholder.^ 

A  corporation,  however,  cannot  be  compelled  to  perform  a 
public  duty  at  the  suit  of  a  private  individual,  without  some 
special  right  or  authority.' 

In  leaving  the  subject  of  injunctions,  it  should  be  remem- 
bered that  the  examples  given  of  the  application  of  this  equi- 
table remedy  to  the  cases  which  have  been  discussed,  are,  after 
all,  only  illustrations  of  the  jurisdiction,  and  are  not  to  be 
regarded  as  an  exhaustive  catalogue  of  all  the  cases  in  which 
this  remedy  can  be  applied.  The  field  of  this  jurisdiction  is 
an  exceedingly  wide  one,  and  scarcely  any  injury  to  the 
rights  of  property  can  be  imagined  where  the  writ  would 
not  issue,  if  the  remedy  at  law  was  inadequate,  and  the  only 
efficient  redress  would  be  the  restraint  of  the  commission  or 
continuance  of  the  wrongful  act. 

But  it  is  the  rights  of  property  or  rather  rights  in  property 
that  equity  interferes  to  protect.  A  party  is  not  entitled  to  a 
writ  of  injimction  for  a  matter  affecting  his  person;  *  and 
this  doctrine  has  been  carried  to  the  extent  of  holding  that 
where  the  gist  of  the  injury  is  purely  personal  (as  for  instance 


^Osbom  V,  Bank  of  the  United 
States,  9  Wheat.  738;  Union  Water 
Co.  V.  Kean,  52  N.  J.  E<j.  111. 

'  Republican  Mountain  Silver 
Mines   v.    Brown,    19   U.   S.   App. 

203.  y 

'  Buck  Mountun  Co.  t^.  Lehigh 
Co.,  50  Pa.  91;  Saylor  v,  Penna.  Can. 
Co.,  183  Pa.  172.  Upon  the  gen- 
eral subject  of  the  jurisdiction  of 
equity  by  way  of  injunction  over 
companies  and  corporations.  High 
on  Injunctions,  Chap.  X. 

*8ee  Att.-Gen.  v.  Sheffield  Gas 
Co.,  3  DeG.,  M.  &  G.  320;  Emperor 
of  Austria  V,  Day,  3  DeG.,  F.  &  J. 
217;  Rigby  v.  Connol,  14  Ch.  D.  482; 
Fletcher  v.  Tuttle,  151  111.  41; 
World's  Cdumbian  Exposition  Case, 
18  U.  S.  App.  42;  Keams  v.  Howley, 
188  Pa.   120;  Wellenvoes  t^.  Grand 


Lodge,  103  Ky.  415;  Atkinson  p. 
Doherty,  121  Mich.  372;  Roberson  o. 
Rochester  Folding  Box  Co.,  171  N.  Y. 
538;  People  ex  rd,  L'Abbe  o.  Dist. 
Court,  26  Colo.  386;  State  v.  O'Leary, 
155  Ind.  526;  O'Brien  ».  Harris,  105 
Ga.  732;  State  v.  Zachritz,  166  Mo. 
307;  though  see  Schuyler  v.  Curtis, 
147  N.  Y.  434;  Pavesich  v.  New  Eng- 
land Life  Ins.  Co.,  122  Ga.  190; 
Itzkovitch  ».  Whitaker,  117  La.  708, 
and  Pollard  v.  Photographic  Society, 
40  Ch.  D.  345.  Consider  White  i;. 
Mellin,  [1895]  A.  C.  154,  where  the 
rule  was  stated  to  be  that  no  action 
will  lie  where  damage  is  not  proved 
and  that  where  no  action  will  lie  an 
injunction  will  not  issue.  A  court  of 
equity  will  not  interfere  by  injunction 
to  restrain  a  criminal  proeecutioQ. 
Inglis  V,  Freeman,  137  Ala.  298. 
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in  cases  of  libel)  the  fact  that  it  may  be  injurious  to  prop- 
erty does  not  give  the  court  jurisdiction.  This  was  distinctly 
stated  by  Justice  Gray,  then  Chief  Justice  of  Massachusetts, 
in  the  following  language:  "The  jurisdiction  of  a  Court  of 
Chancery  does  not  extend  to  cases  of  Ubel  or  slander  or  of 
false  representations  as  to  the  character  or  quality  of  the 
plaintiff's  property  or  as  to  his  title  thereto  which  involve 
no  breach  of  trust  or  of  contract."  ^ 


^  Bofiton  Diatite  Co.  v.  Florence 
Mfg.  Co.,  114  Mass.  70.  See,  also, 
Marlin  Mrearms  Co.  v.  Shields,  171 
N.  Y.  384;  Mayer  v.  Journeymen 
Stone  Cuttens'  Ass'n,  47  N.  J.  Eq. 
519;  Whitehead  v.  Kitson,  119  Mass. 
484;Worthington  w.  Waring,  157  Mass. 
421;  Prudential  Assurance  Co.  v, 
Knott,  L.  R.  10  Ch.  142;  Walter  v, 
Ashton,  [1902]  2  Ch.  292;  Singer  Mfg. 
Co.  V.  Domestic  Sewing  Mach.  Co.,  49 
Ga.  70;  Life  Ass'n  of  America  v, 
Boogher,  3  Mo.  A  pp.  173;  Kidd  t^. 
Horry,  28  Fed.  773;  Baltimore  Life 
Ins.  Co.  V.  Gleisner,  202  Pa.  386; 
but  in  Casey  v,  Cincinnati  Typo- 
graphical Union,  45  Fed.  135,  the 
publication  of  boycotting  circulars 
was  enjoined.  In  Toppin  v.  Mo- 
riarty,  59  N.  J.  Eq.  115,  it  is  said  that 
a  question  involving  the  care  and 
custody  of  a  dead  body  must  neces- 
sarily be  decided  in  equity  for  there  is 
no  property  right  in  a  dead  body. 
Courts  of  equity  have  jurisdiction  of 


settlement  of  controversies  as  to  the 
burial  of  the  dead,  the  care  of  their 
remains  after  burial  and  the  preser- 
vation of  the  place  of  interment  from 
wanton  violation  or  unnecessary  des- 
ecration; but  where  no  trace  of  a 
dead  body  was  discovered  when  a 
grave  was  reopened,  but  the  earth  in 
which  it  was  buried  was  removed  to 
a  new  location,  a  decree  that  the  re- 
mains be  restored  to  their  original 
place  of  interment  would  be  futile 
and  cannot  be  properly  made.  Wil- 
son V.  Read,  74  N.  H.  322.  Where 
land  is  set  apart  by  the  owner  for  a 
burial  place  and  used  for  many 
years  with  his  consent  for  such  pur- 
pose, a  court  of  equity  will  enjoin 
him  and  those  claiming  under  him 
from  defacing  or  meddling  with  the 
graves.  Wormley  v,  Wormley,  207 
111.  411.  See,  however,  Vassar 
College  V.  Loose,  197  Fed.  987; 
Everett  Piano  Co.  v.  MauB,  200  Fed. 
718.  ' 
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466.  Reason  for  fhe  existence  of  these  equitable  remedies. 

It  has  been  stated  in  a  former  chapter  that  in  order  to 
render  the  circle  of  equitable  relief,  in  the  case  of  contracts 
and  duties,  complete,  it  is  necessary  that  not  only  should  a 
suitor  in  chancery  obtain  redress  by  virtue  of  bills  for  specific 
performance  and  injunction,  but  that  there  should  also  exist 
some  remedy  by  means  of  which  a  lost  writing  may  be  sup- 
pUed,  an  mstrument  which  has  been  erroneously  framed  cor- 
rected, and  documents  obtained  through  fraud  or  duress 
surrendered.  Hence,  there  arises  the  necessity  for  bills  for 
Re-execution,  Reformation,  Rescission  and  Cancellation, 
which  may  be  appropriately  considered  immediately  after 
the  subjects  of  the  two  preceding  chapters. 

467.  Re-execution. 

The  remedy  of  Re-execution  is  appUcable  to  cases  in  which 
deeds  or  other  instruments  are  lost  or  destroyed;  and  is  the 
method  by  which  equities  growing  out  of  accident  are  some- 
times enforced.    Very  frequently,  in  cases  of  accident,  the 
740 
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redress  which  a  paprty  seeks  is  not  only  that  the  lost  instru- 
ment shall  be  re-executed,  but  that  further  relief  shall  be 
administered  by  directing  a  performance  on  the  part  of  the 
defendant  of  the  duty  for  which  he  was  bound  by  the  in- 
strument, and  for  the  non-performance  of  which,  were  it  not 
for  the  loss,  he  could  have  been  held  answerable  in  a  common- 
law  action.  Thus,  m  former  times,  and  when  the  strictness 
of  the  common-law  rule  in  regard  to  profert  had  not  been  re- 
laxed,^ the  relief  in  equity  in  the  case  of  a  lost  bond  extended 
not  only  to  re-execution,  but  also,  for  the  purpose  of  avoid- 
ing circuity  of  action,  to  a  decree  for  the  pajrment  of  the  debt.* 
In  such  a  case  (it  will  be  observed)  the  object  of  the  complain- 
ant is  to  obtain  a  payment  of  the  money  due  upon  the  bond, 
to  accomplish  which  he  was  originally  compelled  to  resort  to 
equity  in  consequence  of  a  rule  of  pleading  which  prevented 
his  recovery  in  a  common-law  action.  Here,  therefore,  the 
ultimate  relief  sought  is  not  re-execution,  but  pajrment. 

But  cases  may  sometimes  arise  in  which  re-execution  is 
the  principal  or  only  redress  which  is  required;  and  here  the 
equitable  remedy  now  under  consideration  is  particularly 
called  into  play.  An  illustration  of  the  necessity  for  this 
remedy  may  be  found  in  those  cases  in  which  a  deed  has  been 
lost,  and  a  title  is,  therefore,  in  danger  of  being  rendered 
unmarketable  by  the  absence  of  one  of  the  links  in  the  chain. 
Thus,  if  a  conveyance  to  a  purchaser  has  accidentally  been 
burned,  the  seller  will  be  compelled  upon  a  resale  to  join  in  a 
conveyance  to  the  new  purchaser,  or  if  the  estate  be  not 
resold,  to  again  convey  to  the  first  purchaser.'  In  a  case  of 
this  kind  the  interposition  of  the  chancellor  is  sought  solely 
upon  the  ground  of  the  efficiency  of  the  equitable  remedy, 
and  no  relief  is  asked  for  beyond  the  simple  re-execution  of 
the  lost  or  spoliated  instrument.  Of  course,  in  applying  this 
remedy  the  court  will  act  in  obedience  to  the  general  prin- 
ciples by  which  its  interposition  is  usually  regulated;  and, 

^ArUCyi  177.  Niles  v.  Graham,  181  Mass.  41 ;  2  Sug. 

*  Adams's  Eq.  167.  V.  &  P.  41  (8th  Am.  ed.);  King  v. 

*  Bennett  v.  Ingoldsby,  Finch,  262.  PiUow,  90  Tenn.  287. 
See  Cummingi9  v.  Coe,  10  Gal.  529; 
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as  one  of  those  principles  consists  in  the  discouragement  of 
carelessness  or  negligence,  a  decree  may  be  refused  if  the  loss 
or  destruction  of  the  instrument  has  happened  through  the 
fault  of  the  complainant.^ 

468.  Reformation. 

The  remedy  of  Reformation  is  obviously  one  which  is 
necessary  to  the  complete  and  exact  administration  of  justice, 
and  which,  moreover,  can  be  obtained  by  equitable  procedure 
alone.  ^  A  court  of  law  may  construe  and  enforce  an  instru- 
ment as  it  stands,*  or  may  refuse,  upon  proper  cause  shown, 
to  give  any  effect  to  it,  or  may  treat  it  as  a  nulUty.  But  it 
is  plain  that  if  the  instrument  has  not  been  drawn  so  as  to 
express  the  true  intention  of  the  parties,  to  enforce  it  in  its 
existing  condition  would  be  simply  to  carry  out  the  very 
mistake  or  fraud  complained  of;  while  to  set  it  aside  alto- 
gether might  deprive  the  plaintiff  of  the  advantages  of  a  con- 
tract to  which  he  is  lawfully  entitled.  It  is  obvious,  there- 
fore, that  the  only  true  measure  of  justice  in  such  a  case  is 
the  equitable  remedy  by  reformation  (or  correction,  as  it  is 
sometimes  called),  by  means  of  which  the  instrument  is  made 
to  conform  to  the  intention  of  the  parties,  and  is  then  en- 
forced in  its  corrected  shape.* 

It  need  scarcely  be  added  (parenthetically),  that  while 
equity  has  and  exercises  in  proper  cases,  the  power  to  reform^ 
it  has  no  power  to  make  a  new  contract.  A  Court  of  Chan- 
cery cannot  (for  example)  change  an  agreement  between 
A.  and  B.,  into  one  between  A.  and  C* 

^  See  Hoddy  v.  Hoard,  2  Carter  Eq.  514;  Bowden  v.  Bland,  53  Ark. 

(Ind.),  474.  53;  Hale  ».  Young,   24   Neb.  464; 

*  Equity  has  no  power  to  reform  Nebraska  L.  &  T.  Go.  r.  Ignowski, 
the  deed  of  a  feme  covert,  since  her  54  Neb.  398;  Manatt  v.  Starr,  72  la. 
acknowledgment  is  an  essential  part  677;  Greene  v,  Dickson,  119  Ala.  346. 
of  the  execution.  Montana  Nat.  It  is  not  essential  that  formal  refor- 
Bank  v.  Schmidt,  6  Mont.  609.  mation  of  the  writing  be  had  before 

*  The  mere  constnuUion  of  a  deed,  enforcement  will  be  ordered  of  the 
where  there  is  no  fraud,  accident,  or  contract  as  the  court  finds  it  should 
mistake,  is  not  a  proper  subject  of  have  been  made.  Huber  Mfg.  Co.  9. 
jurisdiction  in  equity.  Grubb's  Ap-  CIaudcI,71  Kan.  441;  Medical  Society 
peal,  90  Pa.  228.  v,  Gilbreth,  208  Fed.  921. 

«  Cubberly  v.  Cubberly,  39  N.  J.         *  Mabb  v.  Merriam,  129  GaL  663. 
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The  occasions  which  most  frequently  give  rise  to  this  equi- 
table remedy  are  cases  of  mistake  and  fraud.  Thus,  where 
a  settlement  is  executed  with  the  design  of  carrying  out  prior 
articles,  but  which  is  so  drawn  by  mistake  that  it  fails  to 
conform  to  the  intention  as  expressed  in  the  articles,  a  bill 
in  equity  will  lie  for  the  purpose  of  reforming  the  instrument 
so  that  the  original  intention  of  the  parties  to  the  settlement 
may  not  be  defeated.^  In  like  manner,  policies  of  insurance 
have  been  reformed  where,  through  inadvertence,  accident, 
or  mistake,  the  terms  of  the  policy  have  not  been  properly 
set  forth.  ^  And  so  where,  through  artifice,  *he  written  evi- 
dence of  a  contract  is  drawn  in  such  way  that  the  terms  of 
the  agreement  are  not  accurately  expressed,  the  party  in- 
jured by  the  fraud  may  come  into  equity  for  the  purpose  of 
having  the  instrument  corrected,  and  the  contract,  as  re- 
formed, enforced. 

Bills  which  seek  to  have  absolute  deeds  declared  to  be 
mortgages,  and  for  the  consequent  enforcement  of  the  mort- 
gagor's equity  of  redemption,  are  illustrations  of  this  species 
of  reformation.* 

469.  General  principles  in  such  cases. 

The  nature  of  mistake  and  fraud  has  been  attempted  to  be 
explained  in  former  chapters.  What  we  have  to  do  with 
now  is  the  method  in  which  the  court  applies  the  equitable 
remedy  of  reformation,  for  the  purpose  of  redressing  injuries 
growing  out  of  mistake  or  fraud. 

The  general  principles  by  which  the  court  is  guided  in  such 
cases  are  well  settled.  A  person  who  seeks  to  rectify  a  deed 
on  the  groimd  of  mistake  must  establish,  in  the  clearest  and 
most  satisfactory  manner,  that  the  alleged  intention  to 
which  he  desires  it  to  be  made  conformable  continued  con- 
currently, in  the  minds  of  all  parties,  down  to  the  time  of 
its  execution;  and,  also,  must  be  able  to  show  exactly 

^Glenorchy  v.  Bosville,   1  Lead.  85,  and  Thompeon  v.  Ins.  Co.,  136 

Cas.  Eq.  20,  and  notes;  Perry  on  U.  S.  296. 

Trusts,  §369,  antBy  §67.  'See     arOe,    chapter    on     Mort- 

*  Snell  V,  Insurance  Co.,  98  U.  S.  gages. 
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and  precisely  the  form  to  which  the  deed  ought  to  be 
brought.^ 

To  reform  a  contract,  and  then  enforce  it  in  its  new  shape, 
calls  for  a  much  greater  exercise  of  the  power  of  a  chancellor 
than  simply  to  set  the  transaction  aside.  Reformation  is  a 
much  more  delicate  remedy  than  rescission.  Hence,  in  order 
to  justify  a  decree  for  reformation  in  cases  of  pure  mistake, 
it  is  necessary  that  the  mistake  should  have  been  mutual.* 
Where  the  mistake  has  been  on  one  side  only,  the  utmost 
that  the  party  desiring  relief  can  obtain  is  rescission,  not 
reformation.'  The  case  is,  of  course,  different  if  any  ele- 
ment of  fraud  exists;  for  it  has  been  properly  held  that  where 
there  is  a  mistake  on  one  side,  and  fraud  on  the  other,  there 
is  a  case  for  reformation.* 

470.  Admissibility  of  parol  evidence. 

The  difficulties  which  arise  in  these  cases  grow,  principally, 
out  of  questions  of  evidence.  Where  the  instrument  recites 
an  agreement  which  it  professes  to  carry  out,  but  fails  to  do 

*  By  the  Lord  Chancellor  in  Fowler  the  notes.  Andrews  o.  Andrews,  81 
V.  Fowler,  4  De  G.  &  J.  265;  and  by  Me.  337;  Stewart  v.  Gordon,  60 
Gray,  Circuit  Judge,  in  Fulton  v.  Ohio,  170,  Equity  will  reform  a 
Colwell,  112  Fed.  831.  See,  also,  lease  where  it  is  clearly  and  satis- 
Stockbridge  Iron  Co.  v.  Hudson  Iron  factorily  shown  that  the  instrument 
Co.,  107  Mass.  290;  Hollenback's  fails  to  express  the  mutual  under- 
App.,  121  Pa.  322;  Schwass  v,  standing  of  the  parties  when  given 
Hershey,  125  111.  653;  Fudge  v.  a  legal  construction  though  in  Ian- 
Payne,  86  Va.  303;  Bodwell  v,  Hea-  guagc  selected  by  themselves.  Brown 
ton,  40  Kan.  36;  Christopher  St.  ».  Ward,  119  la.  604;  Coppes  ». 
R.  R.  Co.  V,  Twenty-third  St.  R.  R.  ^  Keystone  Paint  Co.,  36  Pa.  Sup. 
Co.,  149  N.  Y.  67;  Ordway  v.  Chace,  '  38. 

67  N.  J.  Eq.  478;  Nebraska  L.  &  «  Bellows  v.  Stone,  14  N.  H.  175; 

T.  Co.  V.  Ignowsid,  64  Neb.  398.  Cooper  v.  The  Farmers'  Ins.  Co.,  50 

The  mistake  need  not  be  proved  be-  Pa.  299;  Douglass  v.  Grant,  12  111. 

yond  a  reasonable  doubt.    Southard  App.   273;   Stewart  v,   Gordon,   60 

V.  Curley,  134  N.  Y.  148;  Sullivan  Ohio,  170;  but  see  Bom  v.  Schren- 

V.  Moorehead,  99  Cal.  157;  Miller  v.  keisen,    110   N.   Y.   55;   Quiggle  v. 

Morris,    123  Ala.    164;   Topping  ».  Vining,  125  Ga.  98;  Venable  v.  Bup- 

Jeanette,    64    Neb.    834;    Southern  ton,  129  Ga.  637. 

Warehouse    Co.    p.     Ozment,     132  *  Welles  v.  Yates,  44  N.  Y.  525; 

N.  C.  839.  Kitchens  o.  Pettingill,  58  N.  H.  386; 

*  Ante^  §  Idl,  and  cases  cited  in  Cook  v.  liston,  192  Pa.  19. 
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so,  the  case  for  refonnation  is  perfectly  clear;  but  where 
there  is  no  recital  of  any  prior  agreement,  but  the  alleged 
mistake  is  attempted  to  be  proved  by  extrinsic  evidence,  the 
limits  of  the  equity  for  correction  are  more  difficult  to  define.^ 
The  distinction  which  ought  to  be  borne  in  mind  seems  to  be 
between  those  cases  in  which  the  intention  of  the  parties 
has  not  been  accurately  expressed,  and  those  in  which  the 
intention,  though  accurately  expressed,  has  been  reached 
through  some  misapprehension  or  ignorance.^  In  the  first 
class  of  cases  the  true  remedy  is  reformation,  and  evidence 
is  admissible  to  show  what  the  intention  of  the  parties  really 
was.  Thus,  to  refer  to  an  instance  cited  in  a  former  chapter, 
if  there  is  an  agreement  that  part  of  the  purchase-money  of 
certain  real  estate  should  be  paid  by  a  judgment  note  for  a 
certain  sum,  "with  interest,"  and  these  words  are  omitted 
from  the  note  by  mistake,  it  is  competent  to  show  this 
omission  by  parol  evidence  for  the  purpose  of  obtaining  a 
decree  correcting  the  instrument.'  The  general  principle, 
therefore,  that  where  no  statutory  provision  intervenes, 
parol  evidence  is  admissible  for  the  purpose  of  correcting 
a  mistake  in  a  written  instrument,  and  of  carrying  it  mto 
effect  as  corrected  (in  other  words,  for  the  purpose  of  apply- 
ing the  equitable  remedy  of  reformation),  has  been  adopted 
by  many  decisions  throughout  the  United  States;  but  re- 
lief will  be  granted  only  where  there  is  a  plain  mistake 
clearly  made  out  by  satisfactory  proofs.^  The  same  result 
now  seems  to  have  been  reached  in  England;  although  there 


1  Adams's  Eq.  169.  See  Bold  v. 
Hutchinson,  5  DeG.,  M.  &  G.  558, 
568;  2  Spence's  Eq.  140,  141. 

sSee  arUe,  p.  324. 

» Gump's  Appeal,  65  Pa.  476;  and 
see  the  other  cases  cited,  anUf  p.  325, 
note  1,  and  p.  326,  note  1;  March  v. 
McNair,  48  Hun,  117;  Stelpflug  v, 
Wolfe,  127  la.  192. 

^See  Gillespie  v.  Moon,  2  Johns. 
Ch.  595;  Lyman  v.  Little,  15  Vt.  576; 
Whitney  v,  Whitney,  5  Dana,  330; 
Stockbridge  Iron  Co.  v,  Hudson  Iron 


Co.,  107  Mass.  290;  Cummins  v. 
Balgin,  37  N.  J.  Eq.  476;  1  Sug.  V. 
&  P.  262  (8th  Am.  ed.);  notes  to 
Woollam  V.  Heam,  2  Lead.  Cas.  Eq. 
683  (3d  Am.  ed.);  Whart.  on  Ev., 
§§  1019  et  seq.  (where  the  subject  is 
thoroughly  discussed  and  the  author- 
tics  collected) ;  anlej  §  258.  See  Lake 
Shore  &  M.  S.  Ry.  Co.  v,  Richards, 
126  111.  448;  Turner  v.  Shaw,  90  Mo. 
22;  Roundy  v.  Kent,  75  la.  6<)2; 
Stewart  v.  Gordon,  60  Ohio,  170; 
Byrne  v,  Nat.  Bank,  1  Ind.  Ter.  680. 
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is  great  reluctance  to  admit  parol  testimony  unless  it  is 
corroborated  by  other  evidence.*  And  on  both  sides  of  the 
Atlantic  it  now  seems  to  be  established  that  the  courts  may, 
under  certain  circimistances,  and  when  the  parol  evidence 
is  very  conclusive,  grant  the  relief  sought,  even  though  the 
mistake  is  denied  by  the  answer  of  the  defendant.^ 

Where  the  Statute  of  Frauds  intervenes,  the  admissibility 
of  parol  evidence  is  necessarily  attended  with  greater  diffi- 
culty. The  power  to  reform  is  to  be  exercised  with  great 
caution,  to  avoid  infringing  upon  the  statute.*  The  author- 
ities upon  this  subject  have  already  been  noticed  in  the 
chapter  on  Specific  Performance;  it  will,  consequently,  be 
sufficient  to  refer  to  the  conclusion  there  stated.* 

In  cases  of  fraud  there  is  less  reluctance  to  admit  parol  evi- 
dence for  the  purpose  of  reforming  a  written  contract  than  in 
cases  of  bald  mistake. 

Thus,  it  was  said  in  a  former  chapter  that  parol  evidence 
was  admissible  for  the  purpose  of  showing  that  a  deed  ab- 
solute on  its  face  was  intended  to  be  a  mortgage,  and,  there- 
fore, that  the  grantor  should  be  entitled  to  avail  himself  of 


^See  Alexander  v,  Crosbie,  LI.  & 
G.  (temp.  Sug.)  145;  Mortimer  v. 
Shortall,  2  Dr.  &  War.  363;  Kerr  on 
Fraud  and  Mistake,  500,  501;  1  Sug. 
V.  &  P.  262  (8th  Am.  ed.). 

•  Fowler  v.  Fowler,  4  De  G.  &  J. 
273;  Gray  v.  Woods,  4  Blackf.  432. 
See,  also,  the  cases  cited  in  the  two 
preceding  notes;  and  Kerr  on  Fraud 
and  Mistake,  and  Sug.  V.  &  P.,  ul 
sup. 

» Per  Mitchell,  J.,  in  Baab  v. 
Houser,  203  Pa.  473. 

*  See  anU,  §§  381  et  seq.  This  sub- 
ject was  elaborately  examined  in  the 
case  of  Glass  v,  Hulbert,  102  Mass. 
31,  where  the  rule  was  said  to  be  that 
''when  the  proposed  reformation  of 
an  instrument  involves  the  specific 
enforcement  of  an  oral  agreement 
within  the  Statute  of  Frauds,  or  when 
the  term  sought  to  be  added  would 


so  modify  the  instrument  as  to  make 
it  operate  to  convey  an  interest  or 
secure  a  right,  which  can  only  be 
conveyed  or  secured  through  an  in- 
strument in  writing,  and  for  which 
no  writing  has  ever  existed,  the  Stat- 
ute of  Frauds  is  a  sufficient  answer 
to  such  a  proceeding,  unless  the  plea 
of  the  statute  can  be  met  by  some 
ground  of  estoppel  to  deprive  the 
party  of  the  right  to  set  up  that  de- 
fence" (citing  Jordan  v.  Sawkins,  1 
Ves.  Jr.  402;  Osbom  ».  Phelps,  19 
Conn.  63;  Clinan  v.  Cooke,  1  Sch.  & 
Lef.  22);  ♦  ♦  ♦  but  "a  rectification, 
by  making  the  contract  include  obli- 
gations or  subject-matter,  to  which 
its  written  terms  will  not  apply,  is  a 
direct  enforcement  of  the  oral  agree- 
ment, as  much  in  conflict  with  the 
Statute  of  Frauds  as  if  there  were  no 
writing  at  all."    See,  also,  ariide  in 
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his  equity  of  redemption.^  This  is  the  rule  in  most  of  the 
states  of  the  Union;  ^  but  in  a  few  of  the  states  parol  evidence 
in  such  cases  has  been  held  to  be  inadmissible.^ 


471.  Refoniiation  under  presumption  of  law. 

In  addition  to  reforming  instruments  by  direct  evidence, 
in  cases  of  fraud  or  mistake,  correction  will  be  sometimes 
made  by  presumption  of  law,  or  rather  of  equity.*  Thus, 
where  a  joint  and  several  debt  exists,  and  a  bond  is  afterwards 
given  to  secure  the  same  which  is  drawn  in  such  a  way  as  to 
make  the  obUgation  merely  joint,  and  not  joint  and  several, 
equity  will  reform  the  instrument  upon  the  presumption  that 
the  writing  by  which  the  debt  was  to  be  secured  was  intended 
to  follow  in  its  terms  the  nature  of  the  debt  itself,  and  the  cor- 
rection will  therefore  take  place  in  favor  of  the  presinned  in- 
tention of  the  parties.^  Indeed,  some  cases  have  gone  still 
further,  and  it  has  been  held  that  whenever  a  loan  is  made 
to  two  jointly  it  will  be  presumed  in  equity  that  every  debtor 
was  to  be  personally  hable  until  the  money  should  be  paid; 
and  that,  therefore,  a  debt  so  arising,  though  at  law  it  is  the 
joint  debt  of  all  the  co-debtors,  shall  be  treated  in  equity  as 
the  several  debt  of  each;  ^  but  it  has  been  doubted  whether 
these  authorities  have  not  carried  the  doctrine  under  con- 
sideration too  far.^  The  doctrine  will  not  apply  when  the 
original  creation  of  the  debt  was  in  the  form  of  a  joint  obliga- 


24  Am.  Law  Reg.  81;  NoePs  Ex'r  v. 
Gill,  84  Ky.  241;  Olaon  v,  Erickson, 
42  Minn.  440. 

^ArUe,  §  156. 

*  Russell  V.  Southard,  12  How. 
138;  Morgan  v.  Shinn,  15  Wall.  105; 
Marks  v.  Pell,  1  Johns.  Gh.  594; 
Horn  V.  Keteltas,  46  N.  Y.  605;  Sweet 
fi.  Parker,  22  N.  J.  Eq.  453;  Oden- 
baugh  V.Bradford,  67  Pa.  96;  Maffitt's 
Adm'r  v.  Rynd,  69  Pa.  387;  Conner 
V.  Chase,  16  Vt.  764;  Bank  of  West- 
minster V.  Whyte,  1  Md.  Ch.  536; 
3  Md.  Ch.  608;  Webb  v.  Rice,  6  Hill, 
219;  Conwell  v.  Evill,  4  Blackf.  67; 
Bug.  V.  &  P.  267,  note;  Wash.  Real 


Prop.,  §  985;  ante,  p.  266,   note  1. 

«  Sug.  V.  &  P.,  267,  note;  Mitchell 
V.  Fullington,  83  Ga.  301;  O'Donnell 
V,  Vandersaal,  213  Pa.  551;  Breaux 
V.  Royer,  129  La.  894. 

*  Wyche  v.  Greene,  11  Ga.  172. 

*Hyde  v.  Tanner,  1  Barb.  75 
Weaver  v.  Shryock,  6  S.  &  R.  262 
Pickersgill  v.  Lahens,  16  Wall.  144 
Stiles  V.  Brock,  1  Pa.  215. 

•Simpson  v.  Vaughan,  2  Atk.  31; 
Thorpe  v,  Jackson,  2  Y.  &  C.  Exch. 
553.  See  United  States  v.  Price,  9 
How.  103. 

'  Jones  V.  Beach,  2  DeG.,  M.  &.  G 
886. 


748 


RE-EXECUnON,   REFORMATION^   ETC.       [PART  HI, 


tion,  for  in  such  a  case  there  can  be  no  presumption  that 
the  contract  of  the  parties  was  meant  to  assume  a  different 
shape,  and  equity  will  not  interfere  upon  conjecture  merely.^ 
Nor  will  such  a  presumption  be  entertained  in  a  case  of  a 
mere  surety,  whose  duty  is  measured  solely  by  the  legal 
force  of  the  bond,  and  who  is  imder  no  moral  obUgation 
to  pay  the  obligee  independent  of  his  covenant.  There  is 
nothing,  therefore,  in  such  a  case,  on  which  to  found  an 
equity  for  the  interposition  of  a  Court  of  Chancery.*  Where, 
however,  the  evidence  plainly  estabhshes  the  fact  that  the 
intention  of  the  parties  was  to  make  the  instrument  several 
as  well  as  joint,  it  will  be  reformed  even  as  against  the  estate 
of  one  who  was  only  a  surety.' 

Upon  the  same  principle  of  reformation,  if  a  mortgage  is 
made  of  a  wife's  property,  and  the  equity  of  redemption  is 
limited  to  the  husband  alone,  and  it  appears  from  all  the 
circumstances  of  the  case  that  nothing  more  was  intended 
to  affect  it  (the  property  of  the  wife)  than  the  creation  of  a 
mortgage,  equity  will  interfere  by  reforming  the  instrument, 
and  restoring  the  equity  of  redemption  to  the  wife.* 

472.  Rescission;  voidable  contracts,  how  far  good. 

It  has  been  stated  in  a  former  chapter  that,  in  certain 
cases  of  fraud  and  mistake,  the  proper  redress  which  ought 
in  justice  to  be  afforded  to  the  injured  party  is  that  the 
transaction  into  which  he  has  entered  should  be  set  aside, 
and  the  written  evidence  thereof  surrendered  or  destroyed. 
Some  of  the  rules  also  upon  which  a  court  of  equity  acts  in 
cases  of  rescission  have  been  attempted  to  be  pointed  out; 
such  as  those  which  relate  to  the  admissibility  of  parol  evi- 
dence in  such  cases,  and  those  also  by  which  the  loss  of  the 
complainant's  right  to  relief  through  confirmation,  acquies- 
cence, or  delay  is  controlled.    In  addition  to  the  above,  it 


^Sumner  v.  Powell,  2  Men  v.  30 
Underbill  v.  Norwood,  10  Vea.  209 
Jones  V.  Beach,  2  DeG.,  M.  &  G.  886 
Moser  v.  Libenguth,  2  Rawle,  428 

>  PickcrsgiU  v.  Lahens,  15  WaU.  144 


•OlmRted  V.  Olmsted,  38  Conn. 
318. 

*  Demarcst  v.  Wynkoop,  3  Johns. 
Ch.  129;  Whitebread  v.  Smith,  3  De 
G.,  M.  &  G.  737. 
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may  be  stated  here,  that  a  transaction  which  is  capable  of 
being  rescinded  on  the  ground  of  fraud,  is  to  be  treated  as 
good  until  rescinded,  and  not  as  bad  until  confirmed;  or,  in 
other  words,  that  a  contract  which  may  be  set  aside  at  the 
option  of  the  injured  party,  is  to  be  considered  as  being  in 
eflfective  operation  until  that  party  takes  measures  to  enforce 
his  right  to  rescind.*  This  was  well  put  by  Mr.  Mellish,*  in 
his  argument  in  Oakes  v.  Turquand  before  the  House  of 
Lords,  in  the  following  query :  When  you  say  that  an  agree- 
ment is  voidable  and  not  void,  and  when  the  complainant 
endeavors  to  insist  upon  his  right  to  treat  it  as  void,  is  the 
agreement  to  be  taken  as  valid  until  rescinded,  or,  when 
rescinded,  to  be  taken  to  have  been  void  from  the  first?  And 
this  query  was  answered  by  the  tribunal  to  which  it  was 
addressed  to  the  effect  that  the  agreement  was  to  be  taken 
as  subsisting  imtil  rescinded;  but  with  this  important  qual- 
ification, that  it  was  not  to  be  considered  as  rescinded  only 
as  of  the  date  of  the  decree  of  the  court  setting  the  transac- 
tion aside,  but  as  of  the  date  of  the  imequivocal  and  open 
declaration  of  the  injured  party  that  he  demands  a  rescission, 
followed,  upon  a  refusal,  by  a  prompt  application  to  the 
courts.* 

Rescission,  however,  is  a  right  of  the  complainant,  and  not 
a  means  for  the  assertion  thereof;  it  is  an  equity,  rather  than 
an  equitable  remedy.  In  enforcing  this  equity,  a  Court  of 
Chancery  will,  as  the  necessities  of  the  case  require,  afford 
rehef  either  by  directing  a  reconveyance,*  or  by  simply 
ordering  an  instrument  to  be  surrendered  for  cancellation.^ 
This  relief  is  based  upon  equities  which  have  been  already 
considered,  viz.,  fraud  and  mistake;  ^  and  the  decrees  which 


i  Rigdon  V.  Waloott,  43  111.  App. 
352;  31  N.  E.  Rep.  158;  Niagara  Fire 
Ins.  Co.  V,  Scammon,  144  111.  400. 
It  will  be  remembered  that  the  in- 
jured person  must,  in  many  cases,  be 
very  prompt.  See  note,  {  260.  See, 
also,  Baker  v.  Lever,  67  N.  Y.  304. 

'  Afterwards  Lord  Justice  Mellish. 

*  Oakes  v.  Turquand,  L.  R.  2  H.  L. 
326.    See,  also,  Reese  River  Mining 


Ck).  V,  Smith,  L.  R.  4  H.  L.  64,  and 
Wharton  on  Evidence,  §§  1017  tl  aeq., 
upon  the  general  subject  of  rescission. 

<0r  a  redelivery,  if  the  deed  hu^s 
been  placed  in  escrow.  Howlin  v. 
Castro,  136  Cal.  605;  Firebaugb  v. 
Bentley,  65  Or.  177. 

» Mills  V.  Morris,  156  Wis.  38. 

*  See  Adam  v,  Newbigging,  13  App. 
Cas.  208   (where  there  was  a  re- 
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are  made  in  such  cases  are  naturally  in  accordance  with  the 
general  course  and  practice  of  chancery,  which  always  aims 
at  specific  relief. 

473.  CanceUation  as  applied  in  the  rescission  of  voidable 
contracts. 

Where  a  decree  for  the  delivery  up  and  cancellation  of  an 
instrument  is  made  in  such  cases,  it  is  founded  upon  the 
theory  that  a  man  suffers  a  wrong  where  an  instrument  is 
left  outstanding,  which  is  the  evidence  of  a  void  or  voidable 
transaction,  and  which  could  only  be  used  for  a  sinister 
purpose.  Even,  therefore,  where  the  instrument  is  wtd, 
the  decree  may  contain  a  direction  for  its  delivery  and 
cancellation ;  ^  a  fortioriy  will  this  be  done  where  the  instru- 
ment is  evidence  of  a  merely  voidable  transaction,*  and 
above  all  if  it  is  of  a  negotiable  character.' 

474.  Cancellation  independent  of  rescission. 

But  in  some  cases  the  right  of  the  complainant  to  resort  to 


scission,  although  there  was  no 
fraud);  Robinson  &.  Iron  Railway 
Co.,  135  U.  S.  630;  South.  Develop- 
ment Co.  V.  Silva,  125  U.  S.  247;  Du- 
Bois  V.  DuBois,  176  Pa.  430;  In  re 
Addlestone  Linoleum  Co.,  37  Ch. 
D.  191;  Geddes's  Appeal,  80  Pa.  442; 
Stephen's  &  Wife's  Appeal,  87  Pa. 
202;  Babcock  v.  Day,  104  Pa.  4; 
BIygh  i>.  Samson,  137  Pa.  369;  Wilson 
V.  Moriarty,  77  Cal.  596;  Booker  v, 
Wingo,  29  S.  C.  116;  Castle  v,  Kemp, 
124  111.  307;  Robbins  v.  Wyman,  75 
Wash.  017;  McCrea  ».  Hinkson,  65 
Or.  136;  Gragg  v.  Maynard,  164  Mich. 
535;  Joines  t^.  Combs,  38  Okla.  380. 
But  see  Ruff  t;.  Copeland,  137  Ga. 
60. 

*  Hamilton  v.  Cummingis,  1  Johns. 
Ch.  520^524;  Smith  o.  Pearson,  24 
Ala.  358;  Haskell  v.  Sutton,  53  W.  Va. 
206;  post,  §  575;  Hays  o.  Hays,  2  Ind. 
28;  Story's  Eq.  Jurisp.,  §  700;  Chicago 
V.  Cameron,  120  111.  147;  Day  L.  & 


C.  Company  u.  The  State,  68  Tex. 
526;  Shaw  v.  Allen,  184  111.  77. 

•See  Bromley  p.  Hdland,  7  Ves. 
3;  Wilson  tf.  Getty,  57  Pa.  266;  Hart- 
ford V,  Chipman,  21  Conn.  488; 
Foley  V,  Kirk,  33  N.  J.  Eq.  170;  Mer- 
ritt  V.  Ehrman,  116  Ala,  278;  Town 
of  Weston  v,  Ralston,  48  W.  Va.  170. 

*  Ryan  v.  MockmaAh,  note  to  Min- 
shaw  0.  Jordan,  3  Bro.  C.  R.  16 
(Brown's  notes);  Hughes  o.  The  Uni- 
ted States,  4  Wall.  236;  Medcr  v. 
Metier,  18  N.  J.  Eq.  270;  19  N.  J.  Eq. 
457;  Starr  v.  Ellis,  6  Johns.  Ch.  393; 
Ferguson  v,  Rsk,  28  Conn.  501 ;  Wood 
V.  Union,  etc.,  Association,  63  Wis.  9; 
Hiett  t;.  Shull,  36  W.  Va.  563,  and 
Merritt  v.  Ehrman,  116  Ala.  27^. 
But  an  overdue  note  to  which  there 
is  a  perfect  defence  at  law  will  not  be 
directed  to  be  given  up  and  can- 
celled. Lewis  0.  Tobias,  10  Cal.  574; 
Shoup  V,  Cook,  1  Ind.  135;  DuU's 
Appeal,  113  Pa.  515;  Beer  p.  Land- 
man, 88  Tex.  450. 
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the  court  depends  solely  upon  the  necessity  for  getting  in 
and  cancelling  an  instrument  without  any  allegation  that  it 
is  the  evidence  of  a  void  or  voidable  transaction,  but  simply 
on  the  ground  that,  for  some  reason  or  other,  the  instrument 
itself  may  be  productive  of  annoyance  or  vexatious  litiga- 
tion.^ 

A  striking  illustration  of  this  may  be  found  in  the  cases 
where  forged  instruments  have  been  ordered  to  be  given  up ; 
and  where  a  deed  has  been  directed  to  be  cancelled,  although 
it  may  have  become  a  mere  nullity,  because  it  created  a  cloud 
upon  a  title. ^  The  jurisdiction  of  courts  of  equity  in  cases 
of  this  kind  is  exercised  quia  timet — that  is,  because  of  a 
fear  of  future  or  contingent  harm.  The  same  principle  applies 
to  bills  filed  for  other  purposes,  and  has,  indeed,  given  its 
name  to  this  peculiar  class  of  bills,  which  will  be  noticed 
hereafter.* 

475.  Relief  by  rescission  and  cancellation  a  matter  of  ju* 
dicial  discretion. 

It  is  a  familiar  principle  of  equity,  that  the  application  of 
the  reUef  by  rescission  and  cancellation  rests  in  the  sound 
discretion  of  the  court;  and  that  a  chancellor  may  refuse 
to  interfere  for  the  purpose  of  setting  a  transaction  aside, 
although  he  would,  at  the  same  time,  decline  to  enforce  its 
specific  performance.  Cancelling  an  executed  conveyance 
is  the  exertion  of  a  most  extraordinary  power  in  courts 


^  Maclean  v,  Fitzsimons,  80  Mich. 
336. 

>  Peake  v,  Highfield,  1  Russ.  559; 
Remington  Paper  Co.  ».  O*  Dough- 
erty, 81  N.  Y.  482;  Ck)ok'8  Adm'rs  v. 
Cole,  6  N.  J.  Eq.  622,  627;  Bunce  v. 
Gallagher,  5  Blatchf.  481;  Banks  v. 
Evans,  10  Sm.  &  M.  35;  Lisle  v.  Lid- 
die,  3  Anst.  649;  Ryan  v.  Mockmath, 
3  Bro.  C.  R.  15  (Brown's  notes).  See, 
also,  Tucker  v.  Kenniston,  47  N.  H. 
267;  Williams  v.  Rtzhugh,  37  N.  Y. 
444;  Hamilton  i>.  Cummings,  1  Johns. 
Ch«  521;  Bushnell  v.  Harford,  4  Johns. 


Ch.  301;  Cornish  v,  Bryan,  10  N.  J. 
Eq.  146;  Martin  v.  Graves,  5  Allen, 
661;  Kennedy  v.  Kennedy,  43  Pa.  417; 
Stewart's  Appeal,  78  Pa.  88;  Gewin 
t;.  Shields,  167  Ala.  593.  See,  how- 
ever, Witt  V.  Sims,  140  Ga.  48.  The 
better  and  more  generally  adopted 
rule  is  that  a  deed  will  not  be  can- 
celled unless  the  consideration  be 
refunded  or  the  grantee  restored  to 
his  original  position.  Coburn  v,  Ray- 
mond, 76  Conn.  484;  Mitchell  v.  Bald- 
win, 154  Ala.  346. 
» P(wrf,  Chap.  IX. 


752 


RE-EXECUnON,   REFORMATION,   ETC-       [PART  IH. 


of  equity,  and  when  asked  for  on  any  ground  it  will  not  be 
granted  unless  the  ground  for  its  exercise  most  clearly  ap- 
pears.^ Where  no  such  ground  exists  the  court  will  leave 
the  parties  to  their  common-law  or  statutory  remedies.' 

476.  Compensatioii. 

The  remedies  by  specific  performance,  injunction,  refonna- 
tion,  and  cancellation,  would  seem  to  embrace  the  whole 
circle  of  duties  and  obligations,  and  furnish  appropriate 
redress  for  any  violation  of  the  same.  There  is,  however, 
one  case  still  remaining  in  which  these  remedies  may  possibly 
fail  to  furnish  exact  justice,  and  that  is  when  the  execution  of 
a  decree  for  specific  performance  or  for  an  injunction  has 
become  impossible.  In  such  a  case  the  question  arises:  Is 
the  complainant's  bill  to  be  dismissed?  Or  is  any  rdirf 
to  be  afforded  him  by  way  of  compensation? 

The  tendency  of  courts  of  equity  in  this  country  is  some- 
what in  favor  of  affording  relief  in  proper  cases  by  compen- 
sation;' although  there  are  decisions  and  opinions  entitled 
to  great  wieght,  in  which  a  different  view  has  been  adopted.^ 


477.  Rule  in  England;  Sir  Hugh  Caims's  Act 

In  England,  prior  to  the  statute  21  and  22  Vict.,  c.  27 
(commonly  known  as  Sir  Hugh  Caims's  Act),  damages  or 
compensation  were  decreed  in  favor  of  a  complamant  in 
equity  only  as  incidental  to  other  relief  sought  by  the  bill 


^Sce  Atlantic  Delaine  Co.  v, 
James,  94  U.  S.  207;  Union  Railroad 
Co.  V.  Dull,  124  U.  S.  174;  Hennessy 
V.  Bacon,  137  U.  S.  78;  Brainard  v, 
Holsaple,  4  Greene  (Iowa),  485; 
Dyar  v,  Walton  &  Co.,  79  Ga.  466; 
Fuller  V.  Buice,  80  Ga.  395;  Summer- 
lin  V.  Cowles,  101  N.  C.  473;  Badgett 
V.  Frick,  28  S.  C.  176;  Booker  o. 
Wingo,  29  S.  C.  116;  Pennybacker  v. 
Laidley,  33  W.  Va.  624;  Connor  ». 
Groh,  90  Md.  674. 

'  See  Beck  v.  Simmons,  7  Ala.  71 ; 
Watkinsw.  Collins,  11  Ohio,  31;  Kirby 
V.   Harrison,   2  Ohio  St.   326;   and 


MackaU  v.  Casilear,  137  U.  S.  556; 
Seymour  Water  Co.  v.  Seymour,  163 
Ind.  120.  See,  also,  Eckman  9.  Edk- 
man,  55  Pa.  260;  Eldmonds's  Appeal, 
59  Pa.  220;  Globe  Mutual  Life  Id& 
Co.  0.  Reals,  79  N.  Y.  202;  FarmiDg- 
ton  Vill.  Corp.  v.  Bank,  85  Me.  46; 
and  po9ty  §  575.  The  insertion  of  a 
penalty  is  no  bar  to  the  resoisBioD  of 
an  executory  contract.  Wilson  9. 
Roots,  119111.379.  As  to  the  effect  of 
delay,  see  Mudsill  Mining  Co.  9,  Wat- 
rons,  22  U.  S.  App.  12. 

»  Taylor  v.  Taylor,  259  ID.  537. 

<  See  3  Pars,  on  Cont.  403. 
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and  actually  granted,  or  where  there  was  no  adequate  remedy 
at  law,  or  where  some  peculiar  equities  intervened.  By  that 
statute  it  is  in  substance  enacted  that  in  cases  of  contracts, 
where  the  court  has  jurisdiction  by  way  of  injunction  or 
specific  performance,  it  shall  be  lawful  for  the  same  court, 
if  it  shall  think  fit,  to  award  damages  to  the  injured  party 
dther  in  addition  to  or  in  substitution  for  such  injunction 
or  specific  performance.^ 

There  had,  indeed,  been  some  decisions  in  England  in 
which  the  right  of  a  court  of  equity  to  decree  compensation 
for  the  injury  sustained  by  the  non-performance  of  a  contract, 
in  the  event  of  the  primary  relief  for  a  specific  performance 
failing,  had  been  recognized;  and  bills  were  not  unfrequently 
filed  in  which  such  reUef  was  prayed.*  But  the  case  of  Den- 
ton V.  Stewart,'  in  which  that  doctrine  was  promulgated, 
was  subsequently  overruled;  *  and  the  law  was  stated  by 
Lord  St.  Leonards,  in  the  last  edition  of  his  Treatise  on 
Vendors  and  Purchasers,  to  be  against  the  power  of  the 
coiirt  to  award  compensation  in  such  cases,  independently 
of  the  statute.^ 

478.  No  uniform  rule  on  this  subject  in  the  United  States. 

On  this  side  of  the  Atlantic  the  decisions  have  not  been  uni- 
form; but,  perhaps,  their  tendency  is  now  rather  in  favor  of 


*  See  Johnson  v.  Wyatt,  2  DeG.,  J. 
&  8.  18;  Middle  ton  v.  Greenwood,  2 
DeG.,  J.  &  S.  142.  Lord  Cairns's  Act 
was  repealed  by  Stat.  46  and  47  Vict., 
c.  40,  but  the  saving  clause  of  the  re- 
pealing act  preserves  the  jurisdiction 
to  give  damages.  Such  reservation, 
however,  was  not  really  necessary,  for 
under  the  Judicature  Acts  damages 
can  be  given.  Sayers  v.  CoUyer,  28 
Ch.  D.  107. 

'See  the  remarks  of  Vice<!)han- 
cdlor  Sir  Richard  Malins  in  Abera- 
man  Iron  Works  v.  Wickens,  L.  R.  5 
Eq.505. 

M  Cox,  258;  1  Ves.  Jr.  329,  n. 
See,  also,  Greenaway  v.  Adams,  12 

48 


Vca.  395;  Gwillim  v.  Stone,  14  Ves. 
128. 

*  Todd  0.  Gee,  17  Ves.  279. 

•  Sug.  V.  &  P.  233  (Vol.  I.,  350, 
8th  Am.  ed.).  Soc,  also,  Aberaman 
Iron  Works  v.  Wickens,  L.  R.  5  Eq. 
485;  L.  R.  4  Ch.  101.  The  decree 
of  the  Vioe-Chancellor  in  this  case 
was  reversed,  but  upon  the  ground 
that  the  disappointed  purchaser  had 
a  lien  for  the  amount  of  the  purchaso- 
money;  and  the  decision  of  the  Court 
of  Appeals  is  not,  therefore,  to  be 
considered  as  an  authority  in  favor 
of  the  doctrine  that  a  bill  would 
lie,  in  such  a  case,  for  compensation 
simply. 
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the  power  of  the  court  to  decree  compensation.  The  author- 
ity of  Denton  v.  Stewart  was  recognized  by  Chancellor  Kent 
in  PhilUps  v.  Thompson;  ^  and  although  that  distinguished 
jurist  in  later  cases  *  refused  to  act  upon  this  decision,  yet 
there  are  several  more  recent  authorities  in  favor  of  the 
power  of  courts  of  equity  to  award  compensation.* 

Thus,  in  New  York  City  v.  Pine  *  it  was  held  that  a  court 
of  equity  might  decline  to  grant  an  injunction  to  restrain  a 
trespass  or  a  nuisance  upon  the  defendant's  compliance 
with  a  condition  to  pay  damages,  which  is  only  a  roundabout 
way  of  enforcing  a  money  compensation. 

In  Masson's  Appeal  ^  a  decree  was  made  for  damages 
for  the  use  of  a  party-wall,  the  bill  having  been  originally 
filed  for  an  injunction  to  restrain  the  use,  and  an  injunction 
having  become  impossible  in  consequence  of  an  actual  user 
of  the  wall,  after  the  institution  of  the  suit,  by  agreement 
of  the  parties.  And  in  Nagle  v.  Newton,  although  the  com- 
pensation in  that  case  was  decreed  as  incidental  to,  and  not 
as  in  substitution  for,  other  relief,  the  language  of  the  court 
seenoLS  to  approve  of  the  exercise  of  the  power  by  courts  of 
equity  to  afford  compensation  as  a  distinct  and  independent 
relief.* 


^  1  Johns.  Ch.  150.  See,  also, 
Parkhurst  t;.  Van  Cortlandt,  1  Johns. 
Ch.  273. 

«  Hatch  V,  Cobb,  4  Johns.  Ch.  559; 
Kemshall  v.  Stone,  5  Johns.  Ch.  193. 
See,  also.  Woodman  v.  Freeman,  25 
Me.  531. 

«  Andrews  v.  Brown,  3  Cush.  130; 
Jervis  v.  Smith,  1  HofT.  Ch,  470; 
Masson's  Appeal,  70  Pa.  26;  Nagle  v. 
Newton,  22  Gratt.  814;  Smith  v. 
Kelley,  56  Me.  64.  See,  also,  Pratt 
V.  Law,  9  Cranch,  494;  Woodcock  v. 
Bennet,  1  Cow.  711,  756;  Payne  v. 
Graves,  5  Leigh,  561;  Johnston  v, 
Glancy,4  Blackf.94;  Rockwell  v.  Law- 
rence, 6  N.  J.  Eq.  190;  Aday  v.  Echols, 
18  Ala.  353;  Cross  v.  ller,  103  Md.  592; 
Chambers  v.  Cannon,  62  Tex.  293; 


Taylor  v.  Taylor,  259  HI.  537;  Por^ 
ter  V.  O*  Donovan,  65  Or.  2. 

*185  U.  S.  93,  104,  citing  Pap- 
penheim  v.  Metropolitan  Elevated 
Railway  Co.,  128  N.  Y.  436. 

» 70  Pa.  26;  Milkman  v.  Qrdway, 
106  Mass.  253;  Wonson  v.  Fenno, 
129  Mass.  405;  Head  v.  Meloney,  111 
Pa.  102;  Russell  v,  Farley,  105  U.  S. 
433;  Hazen  v.  Lyndon ville  Bank,  70 
Vt.  543. 

>  See  opinion  of  Mr.  Justice  Chris- 
tian in  Nagle  v,  Newton,  63  Va. 
820;  and  see  Miles  t;.  Dov(^  F.  Iron 
Co.,  125  N.  Y.  294.  But  where  the 
entire  ground  for  equitable  relief  fails, 
the  bill  cannot  be  retained  to  recover 
damages.  Dakin  i?.  Union  Pac.  R. 
Co.,  5  Fed.  665;  Lewis  Pub.  Co.  v 
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But  damages  will  not  be  awarded  by  a  Court  of  Chancery, 
when  a  bill  for  specific  performance  is  exhibited  by  a  vendee 
with  knowledge  that  the  specific  relief  has  been  rendered  im- 
possible by  a  conveyance  of  the  land  sold  to  an  innocent  pur- 
chaser.^ 

Where  an  injunction  is  granted,  the  court  will  decree  an  ac- 
count of  the  damages  suffered  as  incid^ital  to  the  main  re- 
lief. This  appears  to  be  the  settled  rule  in  both  England  and 
in  this  country.' 

Wyman,  168  Fed.  756;  CampbeQ  v.  •  Thomas  v.  Oakley,  18  Vcb.  184; 
Rust,  85  Va.  653.  See,  however,  Souder's  Appeal,  57  Pa.  498;  Cole- 
Rogers  v.  Pattie,  96  Va.  498.  man's  Appeal,  75  Pa.  441;  Allison 

^  Mack  V,  Mcintosh,  181  III.  633,  but  &  Evans's  Appeal,  77  Pa.  227. 
see  Griffiths  v.  Cretney,  143  Wis.  143. 
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of  chancery. 

488.  Disadvantages  of  proceeding  at 

common  law;  changes  by  stat- 
ute in  the  United  States. 

489.  Advantages  of  mode  of  proce- 

dure in  equity. 

490.  Mode  of  making  partition   in 

equity. 


491.  DiffiooltieB  of  maJdng  partition 

no  objection  to  a  decree. 

492.  Power  to  award  owelty. 

493.  Power  to  order  a  sale. 

494.  Nature  of  Dower. 

495.  Remedy  by  bill  in  equity. 

496.  Disadvantages  of  the  proceed- 

ing at  common  law. 

497.  Advantages  of  the  procedure  in 

equity. 

498.  Account  of  mesne  profits. 

499.  Multiplicity  of  suits  avoided. 

500.  Dower  out  of  equitable  estates. 

501.  General  conclusions  as  to  equi- 

table jurisdiction. 

502.  Manner  of  assigning  dower. 

503.  Jurisdiction  of  equity  in  cases  of 

confusion  of  boundaries. 

504.  In  cases  of  rent. 


479.  General  nature  of  the  right  to  an  account. 

The  equitable  remedy  of  Account  is  applied  whenever  it 
is  required,  as  a  matter  of  course,  in  all  cases  in  which  equi- 
table titles  are  to  be  protected,  and  equitable  rights  enforced; 
and,  also,  in  many  instances  where  jurisdiction  has  been 
assumed  by  virtue  of  equitable  remedies.  Thus,  if  a  trustee 
violates  his  duty  by  making  a  profit  at  the  expense  of  the 
trust  estate,  it  is  part  of  the  relief  to  which  the  cestui  que 
trust  is  entitled,  and,  therefore,  part  of  the  redress  which  a 
court  of  equity  affords,  that  the  trustee  shall  ojccount  for  the 
profits  thus  improperly  made  to  the  injury  of  the  equitable 
title.  So,  if  a  conveyance  tainted  with  fraud  is  sought  to  be 
set  aside,  it  may  be  necessary,  for  a  complete  vindication 
756 
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of  the  equitable  right  which  the  complainant  seeks  to  en- 
force, that  the  defendant  should  account  for  the  rents  and 
profits  of  the  property  which  he  has  been  fraudulently  en- 
jojdng;  and  this  account  is,  accordingly,  ordered  as  part 
of  the  relief  required  for  the  protection  of  the  complainant's 
equity.  The  cases,  already  noticed,  in  which,  in  bills  for  in- 
junctions, an  accoimt  will  be  decreed,  are  illustrations  of  the 
mode  in  which  this  particular  form  of  relief  is  applied  in  con- 
junction with  other  equitable  remedies. 

In  all  of  the  above  instances  the  account  plays,  as  it  were, 
a  subordinate  part,  and  is  used  more  effectually  to  work  out 
equities  which  form  the  basis  of  the  bill. 

480.  Bills  for  Accotmt. 

But  there  are  other  cases,  and  it  is  with  these  that  we  have 
now  to  do,  in  which  the  jurisdiction  of  Courts  of  Chancery  is 
based  solely  upon  the  remedy  of  account,  and  in  which  with- 
out the  necessity  for  this  remedy  the  case  would  present  no 
features  to  warrant  the  interposition  of  the  chancellor.  Bills 
filed  in  such  cases  are,  in  the  true  technical  sense,  bills  for 
account,  and  in  them  the  remedy  itself  invokes  or  gives  rise 
to  the  jurisdiction,  whereas  in  the  instances  already  put,* 
the  jurisdiction  already  attached  invokes  or  makes  use  of  the 
remedy. 

481.  Inadequacy  of  the  common*law  remedies. 

Bills  for  account  took  their  rise  from  the  inadequacy  of  the 
common-law  actions. 

The  only  forms  of  action  which  were  at  all  applicable  to 
cases  of  account  were  assumpsit  and  account-render. 

The  former  lay  for  the  balance  of  an  account.  If  this 
balance  was  admitted,  of  course  there  was  no  difficulty;  but 
if  the  balance  was  disputed,  and  it  became  necessary,  in 
order  to  ascertain  it,  that  the  accounts  between  the  parties 
should  be  gone  over  item  by  item,  it  was  entirely  out  of  the 
power  of  a  jury  to  accomplish  such  a  task,  and  the  remedy 
accordingly  failed. 

The  action  of  account-render  was  more  effective,  but 

^  Holmes  v.  Holt,  90  Kan.  774. 
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labored  under  several  disadvantages.  After  the  preliminary 
judgment,  giuxi  computet,  the  account  was  referred  to 
auditors,  who  could  indeed  go  over  it  item  by  item,  but  who 
had  not,  originally,  the  power  of  examining  parties,  although 
this  power  was  subsequently  conferred  upon  them  by  statute.^ 
In  respect  to  controverted  itans  the  auditors  had  no  power 
of  passing  upon  them  at  once,  so  as  to  carry  on  a  continuous 
investigation,  but  were  obliged  to  refer  each  disputed  item 
to  the  court  or  a  jury  as  a  distinct  issue  of  law  or  fact;  ^  and 
if,  after  the  investigation  had  been  made  and  the  account 
taken,  it  was  found  that  the  balance  was  against  the  plain- 
tiff, no  judgment  therefor  could  be  entered,  and  no  payment 
could  be  enforced.' 

Moreover,  the  remedy  itself  was  applicable  to  a  few  cases 
only.  By  the  rules  of  the  common  law  none  could  be  charged 
in  account-render  but  guardians  in  socage,  bailiffs,  or  re- 
ceivers, except  that,  in  favor  of  merchants  and  for  the  ad- 
vancement of  trade,  a  person  naming  himself  as  a  merchant 
might  have  an  action  against  another  naming  him  merchant 
and  charging  him  as  his  receiver.  But  the  action  did  not  lie 
between  the  executors  and  administrators  of  the  parties; 
although  it  was  subsequently  extended  to  them  by  several 
statutes.* 

482.  Origin  of  the  remedy  in  equity. 

These  disadvantages  of  the  common-law  remedies  very 
naturally  led  to  a  resort  to  courts  of  equity,  and  bills  for 
account  consequently  came  to  constitute  a  well-established 
head  of  equitable  jurisdiction.^  In  such  bills  a  foimdation  is 
first  laid  for  all  necessary  inquiries,  by  the  discovery  elicited 

^  3  and  4  Anne,  c.  16.  III.,  st.  5,  c.  5;  38  Edw.  I.,  st.  1, 

*  This  deficiency  in  the  common-      c.  11;  3  and  4  Anne,  c.  16. 

•aw  action  is  now  remedied  in  some  *See  Long  v,  Majestre,  1  Johns, 

states  by  statute;  such  is  the  case  Ch.  305;  Dubourg  de  St.  Colombe's 

(for  example)  in  Pennsylvania  and  Hetis  v.  United  States,  7  Pet.  625; 

Massachusetts.  Hickman  v.  Stout,  2  Leigh,  6;  Power 

>  Spence's  Eq.  649.  v.  Reeder,  9  Dana,  6;  Hay  v.  Mar- 

*  13  Edw.  I.,  St.  1,  c.  23;  25  Edw.  shall,  3  Humph.  623;  Kirkman  v. 

Vanlier,  7  Ala.  217. 
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from  the  defendant's  answer.^  The  cause  is  then  referred  to 
a  master,  before  whom  the  account  is  taken,  who  has  the 
power  to  examine  parties  imder  oath,  who  can  compel  the 
production  of  books  and  documents,  and  by  whom  all  the 
items  can  be  passed  upon,  subject  to  a  revision  by  the  court 
upon  the  coming  in  of  his  report.^ 


483.  Limitations  upon  this  remedy. 

It  must  not  be  supposed,  however,  that  a  Court  of  Chan- 
cery can  draw  to  itself  every  transaction  between  individuals 
in  which  an  accoimt  between  parties  is  to  be  adjusted.  Its 
jurisdiction  is  limited  by  certain  restrictions.  A  court  of 
equity  cannot  take  cognizance  of  every  action  for  goods, 
wares,  or  merchandise  sold  and  delivered  or  of  money  ad- 
vanced, where  partial  payments  have  been  made,  or  of 
every  contract,  express  or  implied,  consisting  of  various 
items,  in  which  different  sums  of  money  have  become  due, 
and  different  payments  have  been  made.' 

Again,  a  naked  right  of  set-off  will  not  be  a  sufficient 
ground  for  a  bill  for  an  account.  The  nature  of  a  set-off  has 
been  already  explained,  and  it  will  be  sufficient  to  refer  to 
the  explanation  there  given.* 

Now,  this  right  is  entirely  different  from  the  right  to  an  ac- 
count, where  the  demands  are  not  of  a  distinct  and  independ- 
ent character,  but  are  connected  in  such  a  way  that  the 
whole  series  forms  one  transaction.^ 

It  has,  however,  been  pointed  out  in  a  former  chapter  that 
courts  of  equity  will  entertain  jurisdiction  in  certain  cases  of 
set-off.  Bills  in  such  cases  bear  some  small  resemblance  to 
bills  for  an  account,  but  they  should  not  be  confounded  with 
the  technical  bill  for  an  account.  Where  the  receipts  or 
payments,  or  both,  are  all  on  one  side,  a  bill  for  an  account 

>  Yates    0.    Stuart,    39     W.    Va.  Claflin  Ck).,  138  Ala.  644;  Robinson  v. 

124.  Bullock,  138  Ala.  618;  Livey  ».  Win- 

» Adams's   Doct.   of  Equity,  225.  ton,  30  W.  Va.  554. 

»  Fowle  V,  Lawrason,  5  Pet.  602;  *  Ante,  §  327,  and  note. 

Nesbit  p.   St.   Patrick's  Church,   9  »See    Ranger    v.    Great    Western 

N.  J.  Eq.  76.     See,  also,  Pollak  v.  Railway  Co.,  5  H.  L.  Cas.  91. 
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will  not  lie^^    Nor  will  a  bill  for  an  account  lie  against  a 
[isseisor  or  other  wrong-doer.* 


484.  Extent  of  the  remedy. 

While  the  jurisdiction  of  Courts  of  Chancery  in  matters  of 
account  is  limited  by  the  considerations  above  stated,  and 
perhaps  by  others,  it  is,  nevertheless,  difficult  to  draw  the 
line  with  absolute  precision.'  It  may,  however,  be  affirmed 
that  in  all  cases  in  which  an  action  of  account  would  be  a 
proper  remedy  at  law,  the  jurisdiction  of  a  court  of  equity  is 
undoubted;  *  and  that  this  jurisdiction  will  extend,  moreover, 
to  all  cases  of  mutual  accoimts,^  and  also  to  cases  in  which 
the  accounts  are  all  on  one  side,  but  are  very  complicated 
and  intricate,^  or  where  discovery  may  be  needed,^  or  where 
the  equitable  remedy  Is  more  convenient,^  although  sucl 
accounts  would  not  be  cognizaBTe  m  the  common-law  action, 

^  Passyunk  Building  Association's 
Appeal,  83  Pa.  441;  Bank  of  U.  S. 
V.  Biddle,  2  Parsons,  54;  Grubb's  Ap- 
peal, 90  Pa.  228;  1  Story's  Equity, 
§§  45-98;  Graham  v.  Cummings,  208 
Pa.  516;  Morris  u.  Whitley,  182  Fed. 
286. 

*  Frisbee's  Appeal,  88  Pa.  146,  and 
cases  cited.  A  court  of  equity  has 
no  jurisdiction  of  a  bill  for  an  ac- 
count of  profits  brought  by  one  out 
of  possession  who  claims  to  be  a 
joint  owner  against  an  alleged  co- 
tenant  until  the  question  of  title  is 
first  determined  in  an  action  at  law. 
Sweringen  v.  Bamsdall,  210  Pa.  84. 

•  Fowle  V.  Lawrason,  5  Pet.  495; 
Seymour  i».  Dock  Co.,  20  N.  J.  Eq. 
407.  A  bill  in  equity  by  a  principal 
against  an  agent  for  an  account  is 
prima  facie  cognizable  in  equity,  and 
the  jurisdiction  of  equity  is  not 
subsequently  ousted  by  the  fact  that 
the  substantial  contest  between  the 
parties  finally  narrows  down  to  a 
single  item.  Fischer  v.  Riehl,  219 
Pa  505;  Ekjui table  Ufe  Assurance 
Society  v.  Brown,  213  U.  S.  25. 


*  Fowle  V.  Lawrason,  5  Pet.  495; 
Mitchell  V.  Manufac.  Co.,  2  Story, 
648;  Post  V,  Kimberly,  9  Johns.  470; 
Jones  v.  Bullock,  2  I>ev.  Eq.  368; 
Nelson  v,  Allen,  1  Yerg.  360;  Bruce  p. 
Burdet,  1  J.  J.  Marsh.  80;  Wilson  v, 
Mallett,  4  Sand.  (S.  C.)  112;  Shiriey 
V.  Goodnough,  15  Oreg.  642;  Empire 
Circuit  Co.  t;.  Sullivan,  169  Fed.  1011; 
Maekotter  v,  Maekotter,  131  N.  Y. 
Supp.  815. 

'  Mitchem  v,  Georgia  Cotton  Oil 
Co.,  139  Ga.  519. 

•  Thome  v.  Towanda  Towing  Co., 
15  Fed.  289;  O'Connor  o.  Spaight,  1 
Sch.  &  Lef.  305;  Penn  i^.  Ingles,  82 
Vt.  65;  Manion  v,  Manion,  120  Ky.  1 ; 
Black  V.  Boyd,  50  Ohio  St.  46;  Blod- 
gett  V.  Foster,  114  Mich.  688;  Cran- 
ford  ».  Watters,  61  N.  J.  Eq.  284; 
Crennell  y.  Fulton,  241  Pa.  572;  Hat- 
tiesburg  Lumber  Co.  v.  Herrick,  212 
Fed.  837. 

^  Yates  V.  Stuart,  39  W.  Va.  124; 
Mitchem  u.  Georgia  Cotton  Oil  Co., 
139  Ga.  519. 

>  Johnston  v.  Price,  172  Pa.  427. 
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as  not  existing  between  those  parties  by  and  against  whom 
account-render  will  lie. 

In  commenting  upon  the  jurisdiction  of  equity  in  such 
cases  it  has  been  well  said  that  the  test  is:  Are  the  issues  so 
numerous  and  so  distinct  and  the  evidence  to  sustain  them 
so  variant,  technical  and  voluminous  that  a  jury  is  incom- 
petent to  intelligently  deal  with  them  and  come  to  a  just 
conclusion?  ^  And  it  has  also  been  observed,  with  equal 
justness,  that  when  the  state  of  accounts  between  the  parties 
is  complicated  and  intricate,  or  is  involved  with  third  parties, 
when  to  do  justice  requires  methods  of  investigation  peculiar 
to  courts  of  equity,  and  when  it  would  be  very  difficult  for 
a  jury  to  unravel  the  niunerous  transactions,  conditions  are 
presented  which  are  usually  held  to  be  sufficient  to  give  a 
court  of  equity  jurisdiction. ^ 

In  short,  the  jurisdiction  of  the  chancellor  covers  all  cases 
for  which  account  render  would  lie,  besides  many  to  which 
that  action  did  not  extend. 

The  jurisdiction  in  equity  depending  not  so  much  on  the 
absence  of  the  common-law  remedy  as  upon  its  inadequacy, 
its  exercise  is  a  matter  in  the  discretion  of  the  court;  in  other 
words,  the  court  will  take  upon  itself  to  say  whether  the 
common-law  remedy  is,  under  the  circiunstances  of  the  case, 
and  in  view  of  the  conduct  of  the  parties,  sufficient  for  the 
purposes  of  justice,  or  whether  the  interference  of  the  Court 
of  Chancery  may  be  properly  called  for  and  beneficially 
applied.' 

Moreover,  where  there  is  a  duty  to  render  an  account,  e,  a.. 


» Cranford  v.  Waiters,  61  N.  J.  Eq. 
284;  I>e  Bevoise  v.  H.  &  W.  Co.,  67 
N.  J.  Eq.  472. 

'Crown  Coal  and  Tow  Co.  v, 
Thomas,  177  111.  534;  Price  v.  Mid- 
dleton,  76  S.  C.  105. 

•Sec  Bierbower's  Appeal,  107  Pa. 
17;  North  Eastern  R.  Co.  ».  Martin, 
5  Phillips,  758;  South  Eastern  R. 
Co.  p.  Brogden,  3  MacN.  &  G.  23; 
Foley  V,  Hill,  2  H.  L.  Cas.  28;  Ander- 
son V,  Noble,  1  Drew.  143;  Bliss  v. 


Smith,  34  Beav.  508;  Pike  w.  Dickin- 
son, L.  R.  7  Ch.  61,  and  Great  West- 
ern Ins.  Co.  V.  Cunliffe,  L.  R.  9  Ch. 
525.  Sec,also,  Miller  v.  Kent,  16  Fed. 
13;  Gaines  v.  The  City  of  New  Or- 
leans, 17  Fed.  16  (particularly  the 
latter  case,  for  a  full  discussion  of 
the  general  subject) ;  Tateum  v.  Ross, 
150  Mass.  440;  Petrie  v.  Torrent,  88 
Mich.  43,  and  Upton  v.  Paxtoo,  72 
la.  259;  MiUer  v.  Russell,  224  lU. 
68. 
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on  the 
a  bill  wj] 

A  bill  in  equity  will  not  ordinarily  lie  on  behalf  of  an  agent 
against  his  principal,  where  the  ground  for  invoking  the  juris- 
diction is  discovery,  for  it  is  the  duty  of  the  agent,  and  not 
that  of  the  principal,  to  keep  the  accounts.*  But  where  the 
accounts  are  mutual,  or  complicated,  or  where  the  nature^ 
Zhe  employment  (as,  for  example,  that  ot  a  steward)  is  such 
Ihat  money  is  often  paid  in  confidence  without  vouchers, 
such  a  bill  will  lie.* 

The  prevention  of  a  multiplicity  of  suits,  or  the  necessity 
for  discovery,^  will  sustain  a  bill  for  an  account;  ^  although 
it  has  been  held  that  the  bill  depends  rather  upon  the  exist- 
ence of  a  fiduciary  relation  than  on  the  need  of  discovery.^ 


486.  Plea  of  stated  account 

It  has  been  already  observed  that  where  an  account  has 
been  settled  between  the  parties,  and  a  balance  struck,  the 
remedy  by  a  common-law  action  is  entirely  aaequate,and 
there  is,  therefore,  no  occasion  for  the  exercise  of  the  equi- 
jtable  remedjj.  It  necessarily  follows*  tKat  a  plea  of  stated 
Recount  will  be  a  bar  to  a  bill  for  m  account.  The  plea  is 
good"  as'  to  discovery  as  well  as  tolrelief.  In  referring  such  a 
case  to  a' master,  it  is  usual  £o  clirect  that  if  he  finds  any 
account  stated  he  shall  not  disturb  it.^ 


1  Appeal  of  Clarke  ei  cd,,  107  Pa. 
436;  Adams's  Doctrine  of  Equity, 
221;  Porter  v.  Young,  85  Va.  49; 
Hoke  V,  Davis,  33  W.  Va.  485;  Nash 
V.  Burchard,  87  Mich.  85. 

« Wilson  V,  Mallett,  4  Sanf.  (S.  C.) 
112;  Smith  v,  Leveaux,  2  DeG.,  J.  & 
Sm.  1;  Dinwiddie  v,  Bailey,  6  Ves. 
136;  Lynch  v.  WiUard,  6  Johns.  Ch. 
342. 

*  See  Smith  v.  Leveaux,  2  DeG.,  J. 
&  Sm.  1;  Dinwiddie  v.  Bailey,  6  Ves. 
136;  Allison  v.  Herring,  9  Sim.  583; 
Ludlow  V,  Simond,  2  Ca.  Gas.  E.  1, 
39,  53;  Kerr  v.  The  Steamboat  Go.,  1 
Gheves  (2d  part),  189. 


*  Belcher  v.  Big  Four  Goke  Go.,  68 
W.  Va.  716. 

'See  Armstrong  v.  Gilchrist,  2 
Johns.  Gh.  424;  Rathbone  v,  War- 
ren, 10  Johns.  587;  King  v,  Baldwin, 
17  Johns.  384;  Story's  Eq.,  §456; 
Daniel's  Gh.  Prac.  676  (Perkins* 
ed.).  The  former  is  the  basis  of 
the  decree  iar  an  account  in  grant- 
ing an  injunction  to  restrain  waste. 
See  lippinoott  v.  Barton,  42  N.  J. 
Eq.  272. 

•  Marvin  v.  Brooks,  94  N.  Y.  71; 
Goggswell  V,  Griffith,  23  Neb.  334. 

7  Weed  V,  Small,  7  Paige  Gh.  573; 
Bullock  0.  Boyd,  4  Edw.  Gh.  283; 
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What  will  constitute  a  stated  account  is  sometimes  a 
difficult  question,  and  depends,  as  a  general  rule,  upon  the 
circumstances  of  the  particular  case.  It  is  not  necessary 
that  the  account,  alleged  to  be  a  stated  account,  should  be 
signed  by  the  parties.  Acquiescence  may  be  proved  by 
other  evidence;  and  sometimes  is  presumed  from  conduct. 
Keeping  an  account  for  a  length  of  time  without  objection, 
may  justify  a  presumption  of  acquiescence.^  But  such  delay 
is  only  one  of  many  elements  to  be  taken  into  consideration ; 
and  the  presumption  to  which  it  gives  rise  is  liable  to  be 
rebutted.^ 

486.  Leave  to  surcharge  and  falsify. 

A  stated  account  may  be  reopened  for  fraud,  or  for  error  in 
particular  items.'  In  such  cases  the  court  will  sometimes 
direct  the  whole  account  to  be  reopened;  ^  in  other  cases  the 
complainant  will  be  granted  leave  to  surchai^e  and  falsify.^ 

To  surcharge  is  to  show  that  a  proper  credit  has  been 
omitted;  to  falsify  is  to  show  that  an  improper  charge  has 
been  inserted.^  For  the  purpose  of  surcharging  or  falsifying 
an  account,  the  erroneous  items  must  be  specified  in  the 
pleading^.  Hence,  where  there  is  a  mere  bill  for  an  account, 
in  which  no  specific  errors  are  pointed  out,  and  a  plea  of  a 
stated  account  is  put  in,  the  complainant  must  amend  his 
bill,  and  charge  either  fraud  or  particular  errors.  If,  how- 
ever, the  bill  in  the  first  instance  points  out  particular  errors, 

Dial's  Ex'ra  v.  Rogers,  4  Dees.  175;  '  See  Williams  v.  Savage  Mfg.  Co., 

Adams's  Doct.  of  Eq.  226.  1  Md.  Ch.  306;  Rhyne  o.  Love,  98 

1  Daniel's  Chan.  Prac.  419;  Irvine  N.  C.  486. 

V.  Young,  1  Sim.  &  Stu.  333;  WilHs  >  Convillc  v.  Shook,  144  N.  Y.  686. 

V,  Jemegan,  2  Atk.  251;  Sherman  9.  *  See  Bankhead  p,  AUoway,  6  Cold. 

Sherman,    2   Vem.    276;   Tickel   ».  56. 

Short,  2  Ves.  Sr.  239;  Thompson  9,  *  Slee  v.  Bloom,  5  Johns.  Ch.  366; 

Fisher,  13  Pa.  313;  Porter  v.  Patter-  20  Johns.  669;  Borrow  v.  Rhinelan- 

son,  15  Pa.  229;  Beers  t^.  Reynolds,  der,    1   Johns.   Ch.   550;   Johnson's 

12  Barb.  288;  Dowb  9.  Durfee,  10  Ex'rs  9.  Ketchum,  4  N.  J.  Eq.  364; 

Barb.  213;  Coopwood  v,  Bolton,  26  BoUfeur  v.  Weyman,  1  McCord  Ch. 
Miss.  212;  Brown  v,  Vandyke,  8  N.  J.  "   156;  Lee's  Adm'rs  v.  Reed,  4  Dana, 

Eq.  795;  Ogden  9.  Astor,  4  Sand.  109;  Roberts  9.  Totten,  8  Eng.  609. 

(S.  C.)  311;  Lupton  v,  Janey,  13  Pet.  •  Pit  p.  Chohnondeley,  2  Ves.  Sr. 

381 ;  Tixggle  9,  Minor,  76  Cal.  96.  565. 
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these  must  be  denied  by  averments  in  the  plea,  as  well  as 
by  answer  in  support  of  the  plea.^ 

In  this  country  the  account  can  only  be  opened  in  the 
items  specifically  pointed  out;  ^  but  in  England  the  doctrine 
has  been  pushed  to  the  extent  of  holding  that  where  an  ac- 
count has  been  surcharged  and  falsified  in  one  or  more  items, 
the  complainants  can  then  go  on  and  surcharge  and  falsify 
it  at  large. 

A  bill  to  impeach  an  account  must  be  filed  in  a  reasonable 
time.' 

487.  Partition;  origin  of  jurisdiction  of  chancery. 

The  jurisdiction  of  Courts  of  Chancery  in  cases  of  Partition 
of  Land  owes  its  origin  to  the  inadequacy  of  the  remedies, 
which  the  common  law  afforded  to  joint  owners  who  were 
desirous  of  severing  the  joint  ownership.  This  jurisdiction 
was  assumed  some  time  about  the  reign  of  Elizabeth;  * 
and  became  so  well  established  both  in  England  and  in  the 
United  States,  that  to  invoke  this  equitable  remedy  has 
become  a  matter  of  right  and  not  of  mere  grace.  ^ 


1  DaniePs  Chan.  Prac.  420. 

'See  Chappedelaine  v.  Deche- 
naux,  4  Cranch,  306;  Consequa  v. 
Fanning,  3  Johns.  Gh.  587;  Nourse 
V.  Prime,  7  Johns.  Ch.  69;  Phillips 
V.  Belden,  2  Edw.  Ch.  1;  Troup  v. 
Haight,  Hopk.  Ch.  539;  Bullock  o. 
Boyd,  1  Hoff.  Ch.  294;  Redman  v. 
Green,  3  Ired.  Eq.  54;  Gover  o.  Hall, 
3  Har.  &  J.  43;  Lilly  v,  Kroesen,  3  Md. 
Ch.  83;  Williams  v.  The  Savage  Mfg. 
Co.,  1  Md.  Ch.  306;  Freedland  v, 
Cocke,  3  Manf.  352;  Compton  v, 
Greer,  2  Dev.  Eq.  93. 

>Lapton  V,  Janey,  13  Pet.  381; 
Baker  v,  Biddle,  Baldwin,  418; 
Ellison  V,  MoiTatt,  1  Johns.  Ch.  46; 
Mooers  v.  White,  6  Johns.  Ch.  360, 
370;  Dexter  v.  Arnold,  2  Sumn.  108; 
Boiling  0.  Boiling,  5  Munf.  334;  Ran- 
dolph V,  Randolph,  2  Call.  537;  Greg- 
ory's Ex'rs  V.  Forrester,  1  McCord 


Ch.  318;  Ex'rs  of  Raddiffe  o.  Wight- 
man,  1  McCord  Ch.  408;  Hutchins  v. 
Hope,  7  Gill,  119;  Chesson  v,  Chesson, 
8  Ired.  Eq.  141.  See,  also,  Botifeur  v. 
Weyman,  1  McCord  Ch.  156;  Ogden 
V,  Astor,  4  Sandf.  (S.  C.)  311;  Rich- 
ardson V,  Gregory,  126  111.  166. 

*  1  Spence*s  Eq.  654. 

^See  Baring  t;.  Naah,  1  V.  A  B. 
552;  Parker  v.  Gerard,  Amb.  236; 
Wood  t^.  Little,  35  Me.  107;  Han- 
son V.  Willard,  12  Me.  142;  Bailey 
V,  Sisson,  1  R.  I.  233;  Wiseley  v. 
Findlay,  3  Rand.  361;  Castleman  v, 
Veitch,  3  Rand.  598;  Otley  v.  McAl- 
pine's  Heirs,  2  Gratt.  340;  Allen  v. 
Barkley,  1  Speer  Eq.  264;  Oldhams 
V.  Jones,  5  B.  Mon.  458;  Holmes  v. 
Holmes,  2  Jon.  Eq.  334;  Wright  v. 
Marsh,  2  Greene  (Iowa),  94;  Howey  v. 
Goings,  13  III.  95;  Donnell  v.  Matecr, 
7  Ired.  Eq.  94.    But  in  GeoigiA  prior 
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It  is  well  known  that  at  common  law  the  writ  of  partition 
existed  only  where  the  joint  ownership  arose  by  operation  of 
the  law;  and  was  therefore  conjSned  to  the  single  case  of 
tenacy  in  co-parcenary.  As  the  law  created  that  tenancy,  it 
was  thought  reasonable  that  the  law  should  also  furnish  the 
means  for  its  severance.  By  Statutes  of  31  Henry  VIII., 
c.  1,  and  32  Id.,  c.  32,  the  remedy  was  ejctended  to  the  cases 
of  joint  tenants  and  tenants  in  common.  The  partition  of 
copyhold  lands  was  effected  by  a  plaint  in  the  Lord's  Court  in 
the  nature  of  a  writ  of  partition.^ 


488.  Disadvantages  of  proceeding  at  common  law;  changes 
by  statute  in  the  United  States. 

The  principal  disadvantages  of  the  common-law  action 
were  two.  In  the  first  place,  only  the  parties  in  possession 
could  be  bound  by  the  judgment,  and  consequently  estates  in 
remainder  or  contingency  were  not  and  could  not  be  affected 
thereby.  In  the  second  place,  as  the  judgment  was  for  a 
division  according  to  the  titles  proved,  it  was  incumbent 
upon  the  complainant  to  prove  the  defendants'  titles  as  well 
as  his  own,  which  was  usually  difficult,  and  sometimes  im- 
possible, to  do.  Moreover,  the  judgment  of  a  common-law 
court  could  not  be  conveniently  moulded  to  meet  the  ex- 
igencies of  each  particular  case. 

In  consequence  of  these  disadvantages,  and  of  the  supe- 
riority of  the  equitable  remedy,  the  writ  of  partition  and  the 
plaint  were  abolished  in  England  by  statute.^ 

In  nearly  all  of  the  United  States  the  partition  of  real 
property  is  the  subject  of  express  statutory  enactments.  In 
some  states  the  remedy  is  by  petition,  the  common-law  writ, 
in  many  of  them,  existing  concurrently.*    In  others,  the 

to  the  "Uniform  Procedure"  Act  of  ^  Adams's    Doct.    Eq.    229,    230. 

1887  it  would  seem  that  a  bill  for  par-  The  right  to  partition  may  be  parted 

tition  in  equity  was  entertained  only  with.    Coleman  v.  Coleman,  19  Pa. 

when  some  peculiar  droumstanoes  ex-  100;    Latshaw's    Appeal,     122   Pa. 

isted  which  rendered  the  oonmion-law  142. 

remedy  inadequate.    Boggs  v.  Cham-  '  3  and  4  Will.  IV.,  c.  27,  §  36. 

bers,  9  Ga.  1;  Rutherford  9.  Jones,  14  '  See  Wash,  on  Real  Prop.,  Chap. 

Ga.  521.  XXXIX. 
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common-law  action  has  been  freed  from  its  disadvantages, 
and  rendered  more  ^ective  and  available.^  Partition  of 
decedents'  estates  is  also  effected  in  some  states  by  probate 
courts  and  sintiilar  tribimals.  In  many  of  the  states,  however, 
the  remedy  by  bill  in  equity  also  prevails,  and  from  its  many 
advantages  must  continue  to  be  a  favorite  method  of  effect- 
ing a  division  of  real  property  between  joint-owners. 


489*  Advantages  of  mode  of  procedure  in  equity. 

For  in  equity  the  disadvantages  which  were  attendant 
upon  the  common-law  action  do  not  exist.  ^  Persons  who 
have  limited  estates  may  beccHne  parties  to  a  bill  for  par- 
tition, and  the  estates  of  such  parties  only  may  be  divided; 
or,  if  it  is  deemed  desirable,  the  parties  in  remainder  or  re- 
version may  be  brought  in,  and  the  decree  will  then  be  bind- 
ing upon  them,  and  the  whde  estate  may  be  divided.' 
Interests  of  infants  or  persons  not  in  esse  may  also  be  bound.^ 


1  See  Smith  v.  Smith,  10  Paige  Ch. 
470. 

'The  advantages  of  an  eqtiitable 
partition  are  summed  up  by  Chan- 
ceQor  Zabriskie  in  Hall  v,  Piddock, 
21  N.  J.  £q.  314,  in  the  following 
laikguage:  "The  peculiarities  of  an 
equitable  partition  are,  that  such  part 
of  the  land  as  may  be  more  advan- 
tageous to  any  party  on  account  ci 
its  proximity  to  hia  other  land,  or  for 
any  other  reason,  will  be  directed  to 
be  set  ofif  to  him  if  it  can  be  done 
without  injury  to  the  others;  that 
when  the  lands  are  in  several  par- 
cels, eadi  joint  owner  is  not  entitled 
to  a  share  of  each  parcel,  but  only  to 
his  equal  share  in  the  whole;  that 
where  a  partition  exactly  equal  can- 
not be  made  without  injury,  a  gross 
sum  or  yearly  rent  may  be  directed 
to  be  paid  for  owelty  or  equality  of 
partition  by  one  whose  ediare  is  too 
large  to  others  whose  shares  are  too 
small;  and  that  where  one  joint- 
owner  has  put  improvements  on  the 
property,  he  shall  receive  compensa- 


tion for  his  improvements,  either  by 
having  the  part  oo  which  the  iii»- 
provements  are,  assigned  to  him  at 
the  value  of  the  land  without  the 
improvements,  or  by  compensation 
directed  to  be  made  for  than."  In 
thb  case  an  injunetion  was  granted 
in  a  bill  for  partition  in  equity  to  re- 
strain similar  proceedings  at  law, 
which  had  been  previously  instituted, 
sc^dy  on  the  ground  of  the  superux^ 
ity  of  the  equitable  over  the  oommonr 
law  method  as  a  means  of  effecting 
a  just  division  among  the  parties. 
See,  also,  Donnell  s.  Mateer,  7  Ired. 
£q.  94;  Fulton  o.  Miller,  192  Pa. 
62,  and  Carson  v.  Broady,  56  Neb. 
648. 

'Gaskdl  0.  Gaskdl,  6  Sim.  613; 
Holmes  v.  Fulton,  193  Pa.  270;  Dake 
V,  Hague,  107  Pa.  67;  notes  to  Agar 
V.  Fairfax,  2  L.  Cas.  Eq.  468  (4«h 
Eng.  ed.);  Downing  v.  Gii8ri>y,  251 
m.  508;  but  see  Heininger  v.  Mcas- 
smer,  261  III.  105. 

*  Wills  p.  Slade,  6  Vea  498;  G» 
kell  V.  Gaskdl,  6  Sim.  643. 
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In  proceedings  for  partition  in  equity  it  is  not  necessary 
that  the  complainant  should  set  forth  the  defendant's  title. 
Indeed,  discovery  as  to  this  title  is  frequently  a  part  of  the 
relief  which  the  complainant  desires,  and  to  which  he  is 
entitled,  and,  if  necessary,  the  reference  to  the  master  will 
direct  that  the  defendant's  title  be  ascertained.^  The  com- 
plainant, however,  must  show  his  own  title;  otherwise  the 
bill  will  be  dismissed.  ^  And  he  must  show  that  the  connection 
between  his  title  and  that  of  the  defendant  is  such  as  to 
entitle  him  to  a  partition  as  against  the  latter.'  A  bill  for  a 
partition  cannot  be  made  the  means  of  trying  a  disputed 
title;  ^  although  it  seems  that  a  question  as  to  title  may  be 
decided  by  the  court  with  consent  of  the  parties.*  Unless 
the  title  is  undisputed,  the  bill  must  be  dismissed,  or  else 
retained  until  the  title  has  been  settled  at  law.®  But  this 
rule  applies  only  to  disputes  as  to  legal  titles;  and  where  the 
dispute  involves  an  equitable  element,  the  court  has  juris- 
diction over  the  whole  matter.^ 


^  Jope  V.  Morahead,  6  Beav^  213; 
Agar  V,  Fairfax,  17  Ves.  533. 

'Parker   v.    Gerard,    Amb.    236; 
Jope  V.  Morshead,  6  Beav.  213. 

>  Ramsay  v.  Bell,  3  Ired.  £q.  209. 

« Slade  0.  Barlow,  L.  R.  7  Eq.  296 
Bolton  p.  Bolton,  L.  R.  7  Eq.  298,  n. 
Potter  V.  Waller,  3  De  G.  &  Sm.  410 
Giffard  v.  Williams,  L.  R.  5  Ch.  546 
Sanders  v.  Devereux,  60  Fed.  311 
Hitchoox  t^.  Morrison,  47  W.  Va.  206 
Oark  V,  Roller,  199  U.  S.  541. 

*Burt  V,  Hellyar,  L.  R.  14  Eq. 

160. 

•  Castleman  v,  Veitch,  3  Rand.  598 
Straughan  v,  Wright,  4  Rand.  493 
Smith  V.  Smith,  10  Paige  Gh.  470 
Steedman  v.  Weeks,  2  Strob.  Eq.  145 
Albergottie  v.  Chaplin,  10  Rich.  Eq. 
428;  Pell  V.  Ball,  1  Pich.  Eq.  361;  Col- 
lins v.  Dickinson;  1  Hay,  2iO;  Davis  v. 
Davis,  2  Ired.  Eq.  607;  Garrett  v. 
White,  3  Ired.  Eq.  131;  WUkin  v.  Wil- 
kin, 1  Johns.  Ch.  Ill;  Manners  v. 
Manners,  2  N.  J.  Eq.  384;  Bruton 


V,  Rutland,  3  Humph.  435;  Foust 
V.  Moorman,  2  Carter,  17;  Boone  v. 
Boone,  3  Md.  Ch.  497;  Corbitt  v. 
Corbitt,  1  Jon.  Eq.  114;  Walker  v. 
Laflin,  26  111.  472;  Williams  v.  Wig- 
gand,  53  HI.  233;  Gouri^  v.  Wood- 
bury, 43  Vt.  89;  Haasam  v.  Day,  39 
Miss.  392;  Dewit  v.  Ackerman,  17 
N.  J.  Eq.  215;  but  see  Cuyler  v.  Fer- 
riU,  1  Abb.  (U.  S.)  169;  Morenhout 
V,  Higuera,  32  Cal.  289;  BoUo  v. 
Navarro,  33  Cal.  459;  Adams's  Doct. 
Eq.  458,  note  (6th  Am.  ed.);  Sey- 
mour V.  Ricketts,  21  Neb.  240;  Pierce 
V.  Rollins,  83  Me.  172;  Eagle  v. 
Franklin,  71  Ark.  544;  Ellis  v.  Feist, 
65  N.  J.  Eq.  548;  Gilbert  v.  Hopkins, 
171  Fed.  704. 

'  Donnell  v.  Mateer,  7  Ired.  Eq.  94; 
Foust  V,  Moorman,  2  Carter,  17; 
Carter  v,  Taylor,  3  Head,  30;  Lever- 
ton  ».  Waters,  7  Cold.  20;  Longwdl  v. 
BenUey,  23  Pa.  99;  Hayes's  Appeal, 
123  Pa.  110;  Obert  v,  Obert,  10  N.  J. 
Eq.  98;  Vreeland  v.  Vreeland,  49  N.  J. 
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To  justify  the  suspension  of  proceedings  in  partition  by 
tenants  in  common  on  the  ground  that  defendant  holds 
adversely,  the  answer  must  set  up  more  than  a  mere  denial 
of  the  tenancy. ' 

Partition  may  be  had  of  an  equitable  estate;  ^  or  of  an  in- 
corporeal hereditament;'  and  the  surface  can  be  separated 
from  the  underlying  minerals,  and  a  distinct  title  made  to 
each.* 

All  persons  entitled  to,  or  claiming  an  interest  in,  the  land, 
whether  legal  or  equitable,  are  proper  parties  to  a  bill  for 
partition.  It  is  only,  however,  by  a  person  entitled  to  posses- 
sion that  a  bill  for  partition  can  be  filed;  ^  although,  as  was 
stated  above,  the  owners  of  expectant  estates  may  be  made 
parties,  and  their  interest  will  be  bound.  Therefore,  a  bill 
cannot  be  maintained  by  a  joint  tenant,  or  tenant  in  common, 
in  remainder  or  reversion.  Nor  can  he,  after  he  has  filed  his 
bill,  put  himself  in  a  better  position,  by  acquiring  a  title  in 
possession  and  amending  his  bill.^ 

The  owners  of  an  estate  subject  to  a  mortgage  may  have 
partition  in  equity;  in  which  case  the  equity  of  redemption 
only  is  divided.^ 

Judgment-creditors  and  mortgagees  of  tenants  in  common 
are  not  proper  parties  to  a  bill  for  partition ;  *  although  it  has 
been  decided  in  England  that  a  mortgagee  of  an  undivided 
share  may  maintain  a  bill  for  foreclosure  and  partition." 


Eq.  322;  HankinB  v,  Layne,  48  Ark. 
544;  Morgan  v.  Mueller,  107  Wis. 
241. 

1  Coolcy  V.  Houston,  229  Pa.  495. 

'  Hitchcock  V.  Skinner,  1  HofiF.  Ch. 
21;  Mylin  ».  King,  139  Ala.  319; 
Hanna  v,  Clark,  189  Pa.  334. 

•Bailey  v.  Sisson,  1  R.  I.  233; 
Warren  v.  Wcstbrook  Mfg.  Co.,  88 
Me.  58.  Sec  Ellis  v.  Hill,  162  lU. 
657. 

«Annes  v.  Ames,  160  111.  599. 
But  800  Hall  V.  Vernon,  47  W.  Va. 
295. 

» Ericson  v.  Martin,  144   Ky.  289. 


*  Evans  v,  Bagshaw,  L.  R.  8  Eq. 
469;  L.  R.  5  Ch.  340. 

'  Wotton  w.  Copdandy  7  Johns.  Ch. 
140. 

^  Sebring  v.  Mcrsereau,  9  Cow.  344 
Harwood  v,  Kirby,  1  Paige  Ch.  469 
Low  ».  Holmes,  17  N.  J.  Eq.  148 
Speer  v.  Speer,   14  N.  J.  Eq.  240 
Thruston   i^.    Minke,   32   Md.   571 
Long's  Appeal,  77  Pa.  151.  Though  a 
mortgagee  may  be  joined  when  it  is 
necessary  for  the  protection  of  his  in- 
terests.     WhittoQ   V.    Whitton,    38 
N.  H.  135. 

•  FaU  0.  Elkins,  9  Week.  Eep.  861; 
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Where  the  defendants  are  desirous  that  there  shall  be  no 
partition  of  their  several  shares,  the  partition  may  be  con- 
fined to  the  aliquot  share  of  the  complainant.  ^ 

490.  Mode  of  making  partition  in  equity. 

The  method  of  making  a  partition  in  equity  is  by  first  as- 
certaining the  rights  of  the  several  persons  interested,  and 
then  issuing  a  commission  to  make  the  partition  required. 
If  the  proportions  to  which  the  different  parties  are  entitled 
appear  upon  the  pleadings,  no  reference  to  a  master  to  as- 
certain them  is  necessary;  otherwise,  such  a  reference  will  be 
ordered.*  The  interlocutory  decree  directing  such  inquiries 
generally  goes  on  to  order  a  partition  to  take  place.'  After 
the  return  of  the  commission,  and  the  confirmation  thereof 
by  the  court,  the  partition  is  finally  completed  by  mutual 
conveyances  of  the  allotments  made  to  the  several  parties.^ 
Sometimes,  instead  of  ordering  a  commission,  the  court 
may  make  a  declaration  that  the  estate  ought  to  be  divided, 
with  liberty  to  the  parties  interested  therein  to  bring  before 
the  judge  at  chambers  proposals  for  a  partition.* 

In  England  the  court,  in  some  cases,  instead  of  directing 
conveyances  of  the  several  shares,  has  declared  each  of  the 
parties  trustees  as  to  the  shares  allotted  to  the  others  of  them, 
and  then  vested  the  whole  trust  estate  in  a  single  new  trustee, 
under  the  Trustee  Act,  with  directions  to  convey  to  the  sev- 
eral parties  their  allotted  shares.*  Under  the  same  act,  an  in- 
fant may  be  declared  trustee  of  such  portions  of  the  property 
as  were  allotted  to  the  other  parties.  Before  that  act,  where 
the  legal  estate  to  a  portion  was  vested  in  an  infant,  the  con- 
veyances were  respited  until  he  came  of  age,  and  a  day  given 
to  him  to  show  cause  against  the  decree.'  In  some  of  the 
United  States  the  decree  has,  either  by  statute  or  by  judicial 


See  Watkins  v.  Williams,  3  MacN.  &  *  Clarke  v.  Clayton,  2  Giff.  333. 

G.  622.  •  Shepherd  v.  Churchill,  25  Beav. 

'  Hobflon  V.  Sherwood,  4  Beav.  184.  b  21. 

*  Daniel's  Ch.  Prac.,  Ch.  XX.  '  House  v.  Falconer,  4   Desa.  80; 

*  Id.  1104.  notes  to  Agar  v.  Fairfax,  2  Lead.  Cas 
^  Id.  1106.  Eq.  474  (4th  Eng.  ed.). 
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decision,  the  effect  of  vesting  the  titles  of  the  different  pur- 
parts in  the  persons  respectively  entitled  thereto,  without 
the  necessity  of  a  conveyance.* 

491.  Difficulties  of  makiiig  partition  no  objection  to  a 
decree. 

The  inconvenience  or  diflficulty  of  making  the  partition  is 
no  objection  to  a  decree.^  Thus,  a  single  house  may  be 
ordered  to  be  divided;  and  in  one  case,  at  least,  this  division 
is  said  to  have  been  actually  efifected  by  building  up  a  wall 
in  the  middle  of  the  house.'  It  need  scarcely  be  said,  how- 
ever, that  the  court  will,  as  a  general  rule,  make  such  a  par- 
tition as  will  best  preserve  the  value  of  the  property;  and  that 
such  an  extreme  measure  as  the  actual  division  of  a  house 
would  not  be  resorted  to,  if  a  fair  partition  could  be  made  in 
any  other  way.*  Thus,  if  there  were  three  houses  to  be 
divided  among  three,  it  would  not  be  right  to  divide  every 
house,  for  that  would  be  to  spoil  every  house;  but  some  rec- 
ompense is  to  be  made,  either  by  sum  of  money  or  rent,  for 
owelty  of  partition,  to  those  who  have  the  houses  of  less 
value.*  Moreover,  in  dividing  real  estate  the  convenience 
of  the  different  parties  in  interest  should  be  consulted.  Thus, 
if  one  of  the  parties  has  property  to  which  one  of  the  allot- 
ments is  contiguous,  and  there  is  another  allotment  not 
contiguous,  that  would  be  a  good  groimd,  cceteris  paribuSj 
for  allotting  that  particular  portion  to  the  individual  to 
whom  it  is  much  more  convenient  to  have  it  than  the  other.^ 
A  mill  or  an  advowson  may  be  divided  by  giving  to  the  parties 
every  alternate  toll-dish  or  turn  of  the  church,  as  is  done  in 
the  common-law  writ.^ 

'  See  Griffith  v,  Phillips,  3  Gr.  Gas.  « Daniel's  Chan.  Prac.  1130  (Pep- 

381.  kins'  ed.). 

« Smith  V.  Hill,  168  Ala.  322;  Wittd  « See  Earl  of  Clarendon  v,  Hornby, 

V.  Wittel,  82  N.  J.  Eq.  229.  1  P.  Wms.  446. 

*  Turner  v.  Morgan,  8  Ves.   143;  '  Canning  v.  Canning,  2  Drew.  436; 

notes  to  Agar  v.  Fairfax,  2  IjpsA.  Cas.  Hall  v.  Piddock,  21  N.  J.  Eq.  314; 

Eq.  470  (4th  Eng.  ed.).     iSee,  also,  Claude  v.  Handy,  83  Md.  225. 

Wood  p.  Little,  35  Me.  107;  Soovillo  »  Dan.  Ch.  Pwia   1131  (Perkins' 

V.  Kennedy,  14  Conn.  339;  Smith  o.  ed.). 
Smith,  10  Paige  Ch.  470. 
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492.  Power  to  award  owelty. 

Courts  of  equity  have  power  to  award  owelty  in  partition, 
which  is  a  sum  of  money  or  a  rent  ^ven  for  the  purpose  of 
equalizing  the  shares.^  For  the  same  purpose  one  purpart 
may  be  charged  with  a  servitude  or  easement  for  the  benefit 
of  another.^  This  owelty  could  not  have  been  granted  in 
the  common-law  writ,  although  statutes  in  some  states  now 
authorize  it  in  such  actions.  Besides  awarding  owdty,  a 
Court  of  Chancery  may  order  an  account  where  one  joint 
owner  appears  to  have  received  more  than  his  share  of  the 
rents  and  pro&ts;  •  and,  in  proper  cases,  may  decree  an 
allowance  for  money  exp«ided  in  improv^nents.* 


493.  Power  to  iM'der  a  sale 

One  disadvantage  under  which  proceedings  for  partition 
in  equity  labored,  was  the  want  of  power  in  the  court  to 
OTder  a  sale  of  the  property.^  It  is  true  that  a  sale  might 
have  been  ordered  if  all  the  parties  who  were  sui  juris  de- 
sired it ;  and  this,  although  some  of  the  parties  were  infants. 


^  Smith  V.  Smith,  10  Paige  Ch.  470; 
Phelps  V.  Green,  3  Johns.  Gh.  302; 
Graydon  v,  Graydon,  1  McMul.  Eq. 
^;  Haywood  v.  Judson,  4  Barb.  (S. 
C.)  228;  Norwood  v.  Norwood,  4  Har. 
&  J.  112;  Warfidd  v,  Warfield,  5  Har. 
&  J.  450;  Wynne  v,  Tunstall,  1  Der . 
Eq.  23;  Cox  o.  MeMuUin,  14 
Gratt.  82. 

>  Cheswell  v.  Chapman,  38  N.  H. 
17. 

»Rozier  v.  Griffith,  31  Mo.  171; 
Leach  v.  Beattie,  33  Vt.  195;  Eariy 
V.  Friend,  16  Gratt.  21;  Hitchcock 
V.  Skinner,  1  Hoff.  Ch.  21;  Backler  v. 
Farrow,  2  Hill  Ch.  Ill;  Carter  v. 
Carter,  5  Munf.  108;  Holt  v.  Couch, 
125  N.  C.  456. 

*  Swan  V.  Swan,  8  Price,  518;  Town 
V.  Needham,  3  Paige  Ch.  553;  St. 
Fefix  V.  Rankin,  3  Edw.  Ch.  323; 
Oonklin  v.  Conklin,  3  Sandf .  Ch.  64; 
Green  v,  Putnam,  1  Barb.  (S.  C.)  500; 
Brookfield  v.  WiUiams,  2  N.  J.  Eq. 


341;  Obert  o.  Obert,  5  N.  J.  Eq.  397; 
Doughady  v,  Crowell,  11  N.  J.  Eq. 
201;  HaU  v.  Piddoek,  21  N.  J.  Eq. 
314;  RespasB  w.  Breekeoridge,  2  A.  K. 
Mar^.  581;  LouvaUe  v.  Menard,  1 
Gihn,  39;  Sneed  v.  Atherton,  6  Dana, 
276;  Borah  v.  Archiean,  7  Dana,  176; 
NoUe  V.  Tipton,  219  111.  182;  Donnor 
0.  Quartennas,  90  Ala.  164;  Fulton  v. 
Miller,  192  Pa.  62;  Dunavant  v. 
Fields,  68  Ark.  534;  Carson  v.  Broady, 
56  Neb.  648. 

*  It  may  be  remarked  in  this  con- 
nection that  It  has  been  held  in  Eng- 
land that  the  court  has  no  juris- 
diction to  decree  a  Bale  of  peraonal 
chattels,  hdd  in  strict  settlement, 
simply  on  the  ground  that  it  would 
be  for  the  benefit  of  all  parties  in- 
terested. D'Eyncourt  v.  Gregory,  L. 
R.  3  Ch.  D.  635.  As  to  power  of 
En^ish  Court  of  Chancery  to  order 
sale,  see  Moore  v,  Blagge,  91  Tex. 
151;  Kalteyer  u.  Wipflf,  92  Tex.  673. 
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provided  it  appeared  that  it  would  be  advantageous  for  the 
infant  that  a  sale  could  take  place.  But  if  one  of  the  parties 
sui  juris  objected,  no  sale  should  take  place.  This  difficulty 
was  in  England  obviated  by  a  statute  passed  in  1868,  by 
which  a  very  useful  power  was  conferred  upon  the  court  to 
order  sales  in  certain  cases.  ^ 

In  most  of  the  United  States  the  courts  of  equity  have 
power  to  order  a  sale  in  partition.'  Specific  perfonnance  of 
an  o^eement  to  divide  real  estate  wiU  be  enforced  in  chancery; 
and  this  was  so  as  to  copyhold  lands  even  prior  to  the 
passage  of  the  statute  extending  the  chancery  jurisdiction 
in  partition  to  estates  of  that  tenure.' 

In  addition  to  the  jurisdiction  to  decree  partition  of  land, 
equity  can  partition  personalty.  This  could  not  be  done  at 
law;  for  the  only  remedy  which  a  co-owner  of  personal 
property  could  invoke  against  a  fellow-owner,  was  an  action 
for  the  injury  to  or  destruction  of  the  chattel.  In  equity 
there  is  jurisdiction  to  divide  personalty,^  and  to  order  a 
sale  where  division  is  impossible.^ 


494.  Nature  of  Dower. 

Dower  is  the  right  of  a  married  woman  to  have  assigned 
to  her,  after  the  death  of  her  husband,  one-third  of  the  land 
of  which  he  was  seised  in  fee  simple  or  fee-tail  at  any  time 
during  coverture,  and  which  his  issue,  if  any,  might  have 
inherited;  and  to  enjoy  the  land  thus  assigned  to  her  for  life. 

This  right  accrues  immediately  upon  the  death  of  the  hus- 
band; but  the  widow  cannot  enter  upon  any  specific  part  of 


1 31  and  32  Vict,  c.  40.  See  notes 
to  Agar  V,  Fairfax,  2  Lead.  Gas.  Eq. 
477  (4th  Eng.  ed.). 

'See  American  note  to  Agar  v, 
Fairfax,  2  Lead.  Gas.  Eq.  915  (4th 
Am.  ed.);  Donnor  v.  Quartermas,  90 
Ala.  164;  Williams  v,  Goombes,  88 
Me.  183.  Jameson  v.  Hayward,  106 
Gal.  682,  is  interesting  in  this  con- 
nection. It  was  a  case  of  partition 
among  tenants  in  common  of  a  term; 
and  the  court  refused  to  order  a  sale 


of  the  reversion  of  which  one  of  the 
term-tenants  was  the  sole  owner. 
Kirk  0.  Grutcher's  Admr,  145  Ky. 
54. 

>See  2  Lead.  Gas.  Eq.  468  (4th 
Eng.  ed.). 

^Storthz  V.  Sanger,  108  Ark. 
161. 

>  Low  V.  Holmes,  17  N.  J.  Eq.  148; 
Wetmore  v,  Zabriskee,  29  N.  J.  Eq. 
62;  Robinson  v.  Dickey,  143  Ind.  205- 
208;  Pomeroy's  Eq.,  (  1391. 
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the  real  estate  until  the  dower  has  been  assigned.^  It  is  the 
duty  of  the  heir  to  make  the  assignment  of  dower.  No 
writing  for  this  purpose  was  necessary;  a  parol  assignment,  if 
accepted  by  the  widow,  was  good. 

496.  Remedy  by  bill  in  equity. 

In  case  the  heir  neglected  or  refused  to  assign  the  dower, 
the  widow  had  her  remedy  at  common  law,  by  the  writ  of 
right  of  dower,  and  by  the  writ  of  dower  unde  nihil  habet;  ^ 
but  in  addition  to  these,  the  remedy  by  bill  in  equity  was 
invoked  at  a  very  early  period.  The  first  exercise  of  this 
jurisdiction  of  the  chancellor  to  assign  dower  appears  to 
have  occurred  in  the  reign  of  Elizabeth;  but  for  many  years 
the  reported  cases  were  not  numerous,  and  there  seems  to 
have  been  much  doubt  as  to  the  grounds  upon  which  this 
jurisdiction  was  assumed.^  The  reUef  was  at  one  time  con- 
sidered to  be  of  an  auxiliary  character.  Thus,  as  the  title 
papers  of  an  estate  were  in  the  hands  of  the  heir,  it  was  fre- 
quently necessary  for  the  widow  to  have  access  to  them,  or, 
at  all  events,  to  be  informed  of  their  contents,  in  order  to  a 
full  knowledge  of  her  rights.  This  end  was  accomplished  by  a 
bill  of  discovery,  which  was  entertained  for  the  purpose  of 
enabling  the  widow  subsequently  to  assert  her  right  at  law. 
Bills  were  also  entertained  for  the  purpose  of  removing  im- 
pediments in  the  way  of  the  wife's  legal  action;  and  the 
jurisdiction  thus  acquired  was,  upon  the  familiar  principles 
of  equity,  extended  to  aflFord  complete  relief.^  The  juris- 
diction, however,  was  not  assumed  without  hesitation;  and 
in  two  early  cases  the  bills  were  dismissed  because  there  was 
no  impediment  in  the  way  of  the  complamant's  proceedings 

^  In  some  of  the  United  States  the  the  widow  are  found  in  the  statute 

widow  has  the  right,  by  statute,  to  books  of  most  of  the  states.    See  4 

hold  and  enjoy  the  mansion-house  Kent's  Com.  62. 

until  her  dower  is  assigned  to  her.  '  The  common-law  action  in  a  large 

It  will  be  remembered,  also,  that  by  number  of  the  United  States  answers 

Magna  Charta  the  widow  had  a  right  most  nearly  to  this  writ.    4  Kent's 

to  remain  in  the  mansion-house  for  Com.  70. 

forty  days  after  her  husband's  death.  '  2  Scribner  on  Dower,  145. 

This  was  called  the  widow's  quaran-  *  Id.  145. 
tine.    Similar  provisions  in  favor  of 
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at  law.^  The  scruples  against  eKercising  this  jurisdiction 
were,  however,  eventually  ov^come  in  consequence  of  the 
many  excellent  reasons  which  existed  in  its  fsLVor.  These 
reasons  were  the  disadvantages  und^  which  the  common- 
law  remedies  labored,  the  fact  that  in  some  cases  the  right 
to  dower  was  recognized  solely  in  courts  of  equity,  and  the 
prevention  of  multiplicity  of  suits. 

Such  reasons  for  the  exercise  of  chancery  jurisdiction  in 
cases  of  dower  existed  in  this  country  as  well  as  in  England  ; 
and  we  accordingly  find  the  courts  in  the  United  States 
entertaining  bills  for  dower  at  an  early  date.^  It  was,  indeed, 
at  one  time  doubted  in  New  Jersey  whether  the  common-law 
courts  did  not  possess  exclusive  jurisdiction  upon  the  subject 
of  dower;  *  but  this  doubt  has  now  been  settled  in  favor  of 
the  Ciourt  of  Chancery,  and  the  concurrent  jurisdiction  of 
that  tribunal  with  the  conmion-law  courts  fully  established/ 
Indeed,  it  may  be  said  in  the  language  of  Chancellor  Kent, 
that  "the  jurisdiction  of  chancery  over  the  claim  of  dower 
has  been  thoroughly  examined,  clearly  asserted,  and  definitely 
established.'^  * 

496.  Disadvantages  of  the  proceeding  at  common  law. 

The  disadvantages  of  the  conmion-law  procedure  were 
numerous.  In  addition  to  the  circmnstances  that  no  dis- 
covery could  be  had  and  no  account  taken,  there  was, 
moreover,  the  inability  to  recover  damages,  a  defect  which 
enabled  the  heir,  by  refusing  to  assign  dower,  to  enjoy  all 
the  mesne  profits  imtil  judgment  was  actually  recov^*ed  by 
the  widow.*  This  defect,  indeed,  was  remedied,  so  far  as 
the  writ  of  dower  unde  nihil  habet  was  concerned,  by  the 

1  Shute  9.  Sfaute,  Free.  Ch.  Ill;  *  Hamson  v.  Eldridge,  6  N.  J.  £q. 

Wallis  V,  Everard,  3  Ch.  Rep.  161;  d02. 

2  Scribner  on  Dower,  146.  *  Hartshoroe  v.  Hartahorne,  2  N.  J. 

*  Herbert  v.  Wren,  7  Cranch,  370;  £q.   349;    2    Scribner    on    Dower, 

Haaen  p.  Thuiber,  4  Jobna.  Ch.  604;  153;  Beeman  «.  Kiiiman,   124  la. 

Swaine  v.  Ferine,  5  Johns.  Ch.  482;  86. 

Jones  V.  Powell,  6  Johna.  Ch.  194;  *  4  Kent's  Com.  71. 

Badgley  v,  Bruce,  4  Paige  Ch.  98;  2  <  2    Scribner    on    Dower,    Chap. 

Scribner  on  Dower,  152.  XX VL 
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Statute  of  Merton,*  by  which  it  was  provided  that  the  heir 
should  yield  damages  from  the  death  of  the  husband  to  the 
date  of  the  judgment.  But  this  statute  did  not  apply  to  the 
writ  of  right  of  dower;  and  even  the  writ  of  dower  unde  nihil 
habet  did  not  furnish  relief  in  all  caaes,  because,  by  the 
language  of  the  statute,  recovery  could  only  be  had  where 
the  husband  died  seised.^  If,  therefore,  the  husband  had 
aliened  during  his  lifetime,  no  damages  could  be  recovered 
against  his  alienee.' 

497.  Advantages  of  the  procedure  in  equity. 

In  equity,  as  has  been  already  stated,  discovery  could  be 
had  of  all  things  which  were  necessary  to  ascertain  the  wid- 
ow's right  of  dower  and  the  extent  thereof;  and,  moreover, 
if  any  difficulty  or  impediment  existed  in  the  way  of  the 
assertion  of  her  legal  right,  the  Court  of  Chancery  might 
interpose  to  remove  it. 

498.  Account  of  mesne  profits. 

To  what  extent  the  Court  of  Chancery  would  give  an  ac- 
count of  the  mesne  profits,  seems  to  be  a  disputed  question 
in  England.  It  has  been  contended,  on  the  one  hand,  that 
in  giving  damages,  courts  of  equity  are  not  oenfined  by  the 
terms  of  the  statute  of  Merton,  but  award  the  same  inde- 
pendently of  the  provisions  of  that  statute,  and,  consequently, 
in  cases  to  which  that  statute  does  not  extend.^  On  the 
other  hand,  it  is  said  that  the  power  of  the  chancellor  is  reg- 
ulated by  that  statute,  and  that  damages  are  not  given  as 
against  the  alienee  of  the  husband.^ 

In  America  it  has  been  stated  by  high  authority  that,  in 
equity,  the  course  is  universally  to  give  the  widow  an  account 

>20  Hen.  III.,  c.  1.    See  1  Wash-  to  be  doubtful.   2  Sciibner  on  Dower, 

burn  on  Real  Prop.  231,  232.  Chap.  XXVI. 

*  2    Scribner    on    Dower,    Chap.  « Curtia  v.  Curtia,  2  Bro.  Ch.  260; 

XXVl.  1  Roper  on  Rad  Property,  453,  454. 

'  Whether  damages  could  be  re-  '  Mundy  9.  Mundy,  2  Ves.  Jr.  122; 

covered  against  the  alienee  in  the  4  Bro.  Ch.  294;  I  Roper  on  Real 

case  of  a  demand  being  made,  seems  Property,  454,  note;  2  Scribner  on 

Dower,  XXVI. 


776 


ACCOUNT,   PARTITION,   ETC. 


[part  in. 


of  the  rents  and  profits  from  the  death  of  the  husband;  ^ 
and  decisions  to  that  effect  have  been  made  in  several  states.^ 
But  in  other  states  a  different  conclusion  has  been  reached.' 
Whatever  the  rule  on  this  subject  may  be,  the  superior 
facilities  which  courts  of  eqidty  have  for  ascertaining  the 
rents  and  profits,  and  taking  an  account,  must  be  considered 
as  one  of  the  reasons  for  their  assimiption  of  jurisdiction  in 
cases  of  dower. 

Moreover,  there  are  some  cases  in  which  equity  wiU  un- 
doubtedly  give  damages,  although  a  court  of  law  would  not. 
At  law,  if  the  tenant  died  after  judgment,  and  before  damages 
were  assessed,  the  widow  lost  her  damages;  and  if  the  widow 
died  before  damages  were  assessed,  her  representatives  could 
not  claim  them.  But  a  court  of  equity  will,  in  such  cases, 
give  relief.* 

499.  Multiplicity  of  suits  avoided. 

By  proceedings  in  equity,  moreover,  a  multiplicity  of  suits 
is  frequently  prevented. 

Thus,  it  sometimes  happens  that,  before  obtaining  an 
assignment  of  dower,  it  is  necessary  that  a  term  of  years 
should  be  got  out  of  the  way  as  a  satisfied  term,^  or  a  fraud- 
ulent conveyance  set  aside,*  or  conflicting  rights  to  the 
subject-matter  of  the  bill  settled.^ 

This  preliminary  relief,  as  well  as  the  assignment  of  dower 
itself,  can  be  obtained  in  equity  in  one  suit,  to  which  all 


1  Chase's  Case,  1  Bland  Ch.  206. 
See,  also,  Wells  v.  BeaU,  2  QiU  &  J. 
468;  DamaU  v.  HiU,  12  GiU  <&  J.  388. 

•Keith  ».  Trapier,  1  Bailey  Eq. 
63;  Heyward  v.  Cuthbert,  1  McCord, 
386;  Turner  t;.  Morris,  27  Miss.  733. 

*Tod  v.  Baylor,  4  Leigh,  498; 
Kendall  v,  Hon^,  5  Mon.  282;  Gol- 
den V,  Maupin,  2  J.  J.  Marsh.  236. 
See  2  Scribner  on  Dower,  733  et  609., 
where  the  authorities  are  examined. 

*  Story's  Eq.  Jurisp.,  5625.  See 
for  a  case  in  which  the  relief  directed 
to  be  given  consisted,  in  part,  of  an 


assignment  of  dower  in  a  portion  of 
the  land,  and,  in  part,  of  damages  by 
way  of  compensation  for  loss  of  dower 
in  another  portion,  Jones  v.  Van 
Doren,  130  U.  S.  691-692. 

*  See  remarks  of  Lord  Hardwicke 
in  Dormer  v,  Fortescue,  3  Atk.  130. 

'Swaine  o.  Ferine,  5  Johns.  Ch. 
482;  London  f.  London,  1  Hump.  1; 
Davis  V.  Davis,  5  Mo.  183;  Tate  9. 
Tate,  1  Dev.  &  Bat.  Eq.  22;  Petty  p. 
Petty,  4  B.  Mon.  216. 

'  Goodbum  v.  Stevens,  1  Md.  Ch. 
Dec.  420;  5  GiU,  1. 
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those  who  are  mterested  may  be  made  parties,  and  thus  all 
rights  and  interests  may  be  settled  by  a  decree.  Other 
illustrations  of  this  double  relief  may  be  found  in  those 
cases  in  which  bills  have  been  filed  by  widows  to  redeem 
encumbered  estates,  and  for  dower  therein.^ 

600.  Dower  out  of  equitable  estates. 

Another  reason  for  the  assmnption  by  the  Court  of  Chan- 
cery of  jurisdiction  in  matters  of  dower,  was  the  fact  that 
in  some  cases  the  title  of  the  husband  to  the  property,  and 
consequently  that  of  the  widow  to  her  dower  therein,  was 
cognizable  solely  in  equity,  and  there  was,  therefore,  a  com- 
plete failure  of  justice  in  courts  of  law.  Such  was  the  case 
when  dower  was  claimed  out  of  equitable  estates,  and  out 
of  equities  of  redemption,  and  in  some  other  instances.  In 
such  cases  the  jurisdiction  of  courts  of  equity,  in  the  assign- 
ment of  dower,  is  exclusive. 

It  is  true  that  in  England,  prior  to  the  statute  of  3  and  4 
Will.  rV.,  c.  105,  dower  could  not  have  been  claimed  out  of 
equitable  estates,  and  therefore,  as  equity  follows  the  law,  a 
Court  of  Chancery  would  not  allow  a  claim  for  dower  where 
a  legal  right  thereto  could  not  have  been  established.  But 
in  this  country  the  general  rule  is,  perhaps,  the  other  way, 
and  dower  is  allowed  out  of  equitable  estates.^  The  conse- 
quence is,  that  as  these  estates  are  recognized  only  in  Courts 
of  Chancery,  it  is  in  such  courts  only  that  the  right  of  dower 
in  these  estates  can  be  enforced,  and  the  jurisdiction  of 
Courts  of  Chancery  is,  in  such  cases,  exclusive.' 

Prior  to  the  statute  of  William  IV.,  above  cited,  equities  of 
redemption  fell  under  the  same  rule  as  ordinary  equitable  es- 
tates, so  far  as  the  right  of  dower  was  concerned.*    In  this 


» Farwell  v.  Getting,  8  Allen,  211 
Strong  V.  Converse,  8  Allen,  557 
Chiswell  t;.  Morris,  14  N.  J.  Eq.  101 
Eldridget;.  Eldridge,  14  N.  J.  Eq.  195 


band's  title  was  merely  equitable  and 
of  which  he  never  had  the  legal  seisin 
at  any  time  during  the  coverture. 
Seaman  v,  Harmon,  192  Mass.  5. 


Mantz  V,  Buchanan,  1  Md.  Ch.  Dec.  '  McMahan  v.  Kimball,  3  Blackf. 

202.  1;  2  Scribner  on  Dower,  162. 

'In  Massachusetts  a  wife  has  no  ^Harris  v.  Powers,   129  Ga.  78. 
dower  in  real  estate  in  which  her  hu8- 
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country,  however,  the  mortgagor  is  generaUy,  perhaps  univer- 
sally, regarded  as  invested  with  the  legal  fee,  and  dower  may 
be  claimed  by  his  widow,  both  by  action  at  law  and  by  bill  in 
equity,  as  against  all  persons  except  the  mortgagee  and  those 
claiming  under  him.  As  against  them,  her  only  remedy  is  by 
bill  in  equity.^ 

Other  cases  also  may  arise  in  which  the  right  to  dower  is 
controlled  by  equitable  considerations.  Thus,  in  equity, 
lands  used  for  partnership  purposes  are  considered  as  per- 
sonalty, and  the  widow's  claim  for  dower  must  be  postponed 
until  the  affairs  of  the  firm  are  settled.  The  consequence  is 
that,  if  the  settlement  is  improperly  delayed,  the  widow  may 
file  a  bill  for  the  adjustment  of  the  business  of  the  concern, 
and  the  assignment  of  her  dower. ^  So,  also,  the  widow  of  a 
purchaser  of  real  estate,  on  which  the  purchase-money  has 
been  but  partially  paid,  may  file  a  bill  to  compel  her  hus- 
band's representatives  to  complete  the  purchase,  and  even 
to  sell  the  land  for  that  purpose,  and  allow  her  a  propor- 
tionate part  of  the  surplus  as  her  dower.' 

So,  also,  where  estates  out  of  which  widows  are  entitled  to 
dower  are  sold  by  order  of  court,  or  are  so  sold  as  to  give 
courts  of  equity  jurisdiction  over  the  money,  these  courts 
will  entertain  jurisdiction  of  the  widow's  claim  for  dower  out 
of  the  fund.* 

601.  General  conclusions  as  to  equitable  jurisdiction. 

From  the  above  sketch  of  the  grounds  upon  which  the 
jurisdiction  of  courts  of  equity  in  bills  for  dower  is  founded, 
the  general  conclusion  may  be  reached  that  these  courts 
have  concurrent  jurisdiction  with  courts  of  law  in  all  cases, 


*  See  Gil)8on  t;.  Crehore,  3  Pick. 
475;  Wash,  on  Real  Prop.,  §374 
Farwell  v.  Getting,  8  Allen,  211 
Strong  V,  Converse,  8  Allen,  557 
Chiswell  V,  Morris,  14  N.  J.  Eq.  101 
Eldridge  v.  Eldridge,  14  N.  J.  Eq. 
195;  2  Bcribner  on  E>ower,  162. 

'  Goodbum  v.  Stevens,  1  Md.  Ch. 
Dec.  420;  5  Gill,  1. 


'  Thompson  v.  Cochran,  7  Humph. 
72;  Danid  v.  Lcitch,  13  Gratt. 
195. 

*  Sabde  v.  Sabde,  1  Johns.  Ch.  45; 
Washburn  on  Real  Prop.,  §  377.  But 
a  widow  cannot  file  a  bill  in  the  na- 
ture of  a  creditor's  bill  against  the 
hdrs  for  a  sale  of  the  land*  Hull  «. 
HuU,  26  W.  Va.  1. 
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and  that  no  special  di£Sculty  in  the  way  of  enforcing  the 
right  at  common  law  need  exist,  in  order  to  invoke  the 
jurisdiction  of  the  chancellor.^  The  point  appears  to  have 
arisen  in  Mundy  v.  Mundy,^  where  a  demurrer  to  a  bill  for 
dower  was  overruled^  although  the  bill  contained  no  allega- 
tion that  there  was  any  impediment  to  the  complainant's 
remedy  in  an  action  at  law.  But  while  the  jurisdiction  of 
courts  of  equity  to  assign  dower  is  undoubted,  yet  it  may  be 
laid  down  as  a  universal  rule,  that  in  cases  where  the  rigfU 
of  the  widow  to  dower  is  controverted,  that  question  must 
be  tried  by  a  jury;  and  the  chancellor  will  either  direct  an 
issue  to  be  framed,  or  order  the  bill  to  be  retained  until  the 
right  shall  have  been  tried  at  law.'  The  practice  in  this 
country  is  said  to  be  to  retain  the  bill  for  a  reasonable  time 
until  the  right  at  law  is  established.^  Equity,  however, 
will  aid  the  widow  by  discovery  for  the  purpose  of  establish- 
ing her  right  at  law.^ 

Ordinarily,  in  bills  of  assignment  of  dower,  the  defendant 
is  confined  to  strictly  legal  matters  of  defence,  as  the  claim  is 
treated  as  a  legal  claim;  and  in  several  decisions  in  the 
United  States  it  has  been  held  (contrary  to  the  English 
doctrine),^  that  the  plea  of  a  bona  fide  purchase  for  value  is 
no  defence,  even  in  a  court  of  equity,  against  a  legal  claim 
for  dower.^    But  in  several  instances,  equitable  matters  of 


^See  note  to  Agar  o.  Fairfax,  2 
Lead.  Gas.  Eq.  482  (4th  Eng.  ed.). 
« 2  Ves.  Jr.  122. 

*  Mundy  v.  Mundy,  2  Vea.  Jr.  122; 
D'An^  0.  Blake,  2  Sch.  &  Lef.  390; 
Daniels's  Ch.  Prac.  1139  (Peckins' 
ed.). 

^Badgl^  p.  Brace,  4  Paige  Ch. 
98;  Swaine  v.  Perine,  5  Johns.  Ch. 
482^  Hartshorae  f^.  Hartshorne,  2 
N.  J.  Eq.  349;  Rockwell  v.  Morgan, 
13  N.  J.  Eq.  384;  Wells  v.  Beall,  2 
Gill  &  J.  408;  SeUman  p.  Bowen, 
8  Gill  &  J.  aO;  2  Scriboar  on  Dower, 
160. 

*  Curtis  V.  Curtis,  2  Bro.  Ch.  620; 
D^Arcy  v.  Blake,  2  Sch.  A  Lef.  387. 


*  In  Gomm  v.  Parrott,  3  C.  B. 
(n.  b.)  47,  it  was  decided  flatly  that  a 
demandant  in  dower  is  not  entitled  to 
inspection  of  the  deed  under  which 
the  property,  out  of  which  she  claims 
to  be  endowed,  was  conveyed  away 
by  her  husband,  as  against  a  bona 
fide  purchaser  for  value  without  no- 
tice of  the  marriage. 

^Snelgrove  v.  Snelgrove,  4  Dess. 
288;  Larrowe  t;.  Beam,  10  Ohio,  498; 
CampbeQ  v.  Murphy,  2  Jon.  Eq.  357; 
Ridgeway  v,  Newbold,  1  Harr.  (Del.) 
385;  Dick  p.  Doughton,  1  Dd.  Ch. 
320;  Gano  v.  Gilruth,  4  G.  Greene 
(Iowa),  453;  2  Soribner  on  Dower, 
168. 
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defence  have  been  allowed  to  be  set  up ;  ^  and  it  may  be 
possible  that  the  influence  of  the  modern  EngUsh  authorities, 
upon  the  effect  of  pleading  a  purchase,  will  induce  the  courts 
to  adopt  a  different  position  from  that  taken  in  Snelgrove  v. 
Snelgrove  and  the  kindred  cases  cited  above.  ^ 

Where  no  equitable  rights  are  involved  Courts  of  Chancery, 
in  assigning  dower,  will  apply  the  same  principles  ss  would  be 
applied  by  a  court  of  law.* 


602.  Manner  of  assigning  dower. 

The  right  to  dower  having  been  admitted  or  established, 
its  assignment  is  effected  by  means  of  a  reference  to  a  master 
and  a  commission,  and  the  share  is  set  out  by  metes  dnd 
bounds,  and  possession  ordered  to  be  delivered.  When 
necessary,  also,  an  account  will  be  taken. 

If,  for  any  cause,  the  land  out  of  which  the  dower  is 
claimed  has  been  turned  into  money,  the  widow  wiU  be 
entitled  to  dower  out  of  the  fund.  The  practice  in  such 
cases  is  not  uniform  throughout  the  Union.  In  some  states 
a  gross  sum  is  awarded,  in  others  an  annual  interest  is  secured 
to  the  complainant.* 

In  addition  to  the  remedies  by  the  common-law  writs,  and 
by  bill  in  equity,  there  are,  in  many  states,  smnmary  pro- 
ceedings in  probate  courts  and  courts  of  similar  jurisdiction, 
for  the  assignment  of  dower  out  of  the  estates  of  decedents. 


*  See  Ralls  v.  Hughes,  1  Dana,  407; 
Bullock  V.  Griffin,  1  Strob.  Eq.  60; 
Steiger  v.  HUlen,  5  QiU  &  J.  121;  2 
Scribner  on  Dower,  168,  169. 

*  See  Flagg  o.  Mann,  2  Sumn.  486. 
It  will  be  remembered  that  in  the 
chapter  upon  Notice  {ante,  §  264)  it 
was  stated  that  the  holder  of  an  equi- 
table title  may  avail  himself  of  want 
of  notice  as  a  defence,  and  that  he 
may  do  this  even  when  the  plain- 
tiff is  the  holder  of  the  l^al  title; 
but  that  to  this  rule  there  is  one  ex- 
ception, viz.,  that  where  the  bill  is 
filed  a[imply  to  enforce  a  legal  right 
through  an  equitable  remedy,  a  plea 


of  purchase  for  value  will  be  over- 
ruled. Snelgrove  v.  Snelgrove,  and 
the  other  American  authorities  cited 
in  note  7,  page  779,  sua  also  the  English 
decisions  of  Collins  v.  Archer,  1  Russ. 
&  My.  284,  and  Williams  v.  Lambe, 
3  Bro.  Ch.  264  {ante,  §264),  may 
therefore  be  reconciled  with  the  gen- 
eral doctrine  of  pleading  a  purchase 
upon  the  principle  thus  stated.  See 
Phillips  V,  PhilUps,  1  DeG.,  F.  &  J. 
208;  Finch  v.  Shaw,  19  Beav.  500; 
Wallwyn  v.  Lee,  9  Ves.  24;  Pilcher  v, 
Rawlins,  L.  R.  7  Ch.  269;  ante,  §  264. 

» Drost  V.  Hall,  62  N.  J.  Eq.  68. 

<  See  2  Scribner  on  Dower,  XXIV. 
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Proceedings  of  this  nature  are  necessarily  more  limited  in 
their  scope  than  the  other  remedies.  They  are  the  subject  of 
express  legislation  in  most  of  the  states. 


603.  Jurisdiction  of  eqtuty  in  cases  of  confusion  of  bound- 
aries. 

Somewhat  analogous  to  the  jurisdiction  in  cases  of  par- 
tition and  dower  is  that  which  Courts  of  Chancery  occasion- 
ally assume  in  cases  of  disputed  boundaries.  This  jurisdic- 
tion is  of  ancient  date,^  and  appears  to  have  met  with  more 
favor  in  the  early  period  of  the  history  of  equity  jurispru- 
dence than  it  has  done  in  modem  times.  The  origin  of  the 
jurisdiction  is  a  subject  as  to  which  there  has  existed  some 
diflference  of  opinion,  Lord  Keeper  Henley,  in  the  leading  case 
of  Wake  v.  Conyers,^  ascribing  it  to  the  equity  of  preventing 
a  multiplicity  of  suits,  while  Sir  William  Grant '  was  of 
opinion  that  it  grew  up  in  analogy  to  the  old  common-law 
writs,  De  ratiortalxbus  divisis  and  De  perarnbidaiume  fadenddy 
whenever  equitable  grounds  for  invoking  such  a  relief  existed. 
The  point  is  of  no  great  practical  importance,  as  the  exercise 
of  the  jurisdiction  in  modem  times  is  not  of  frequent  occur- 
rence. 

The  general  mle  may  now  be  stated  to  be  that  a  court  of 
equity  has  no  jurisdiction  to  fix  the  boundaries  of  legal 
estates  unless  some  equity  is  superinduced  by  the  act  of  the 
parties,*  or  unless  some  particular  circumstance  of  fraud  or 
confusion  exists.^    Thus,  where  the  owner  of  land  broke 


»See  Perry  v.  Pratt,  31  Conn. 
433. 

« 2  Lead.  Cm.  Eq.  433  (4th  Eng. 
ed.). 

'  Speer  ».  Crawter,  2  Meriv.  410. 

♦Wilson  t;.  Hart,  98  Mo.  618; 
Becker  ».  McGraw,  48  W.  Va.  539; 
Le  Comte  ».  Freshwater,  56  W.  Va. 
336.  See  Hicks  v,  Hastings,  3  K.  &  J. 
701,  for  an  exceptional  case;  Deid- 
rich  V,  Simmons,  75  Ark.  400.  It  is 
not  the  business  of  equity  to  try  titles 
to  real  estate.  Where  neither  irrepar- 


able mischief,  a  multiplicity  of  suits, 
nor  oppressive  litigation  is  threatened, 
a  dispute  between  independent  pro- 
prietors of  adjoining  lands  as  to  the 
true  division  line  is  not  sufficient 
ground  for  the  interposition  of  a  court 
of  equity  either  to  ascertain  or  fix 
such  boundary,  or  to  determine  the 
question  of  title  involved.  Watkins 
11.  Childs,  79  Vt.  234. 

•Wake  V.  Conyers,  1  Eden,  331; 
Wolfe  V.  ScarborQU^,  2  Ohio  St. 
361;  2  Lead.  Cas.  Eq.  433  (4th  Eng. 
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down  the  dam,  and  ploughed  up  the  race-way  which  led  from 
it,  so  as  to  render  it  difficult  for  the  complainant,  who  was  en- 
titled to  use  both  the  dam  and  the  race,  to  ascertain  and 
define  their  course  and  situation,  it  was  held  that  relief  was 
properly  sought  for  in  chancery.^  And  where  the  settlement 
of  a  boundary  was  necessary,  under  the  circumstances  of 
the  case,  to  prevent  a  multiplicity  of  suits,  the  jurisdiction 
was  sustained.^  But  a  mere  confusion  of  boundaries,  with- 
out more,  will  not  be  enough  to  sustain  a  bill.'  And  the 
circumstance  that  the  plaintiff  has  only  an  equitable  title, 
and  that  the  legal  title  is  outstanding  in  the  hands  of  trustees, 
will  not  be  enough  to  give  jurisdiction.* 

To  sustain  the  bill  the  plaintiff  must  show  that  some  por- 
tion of  the  land  is  in  possession  of  the  defendant ;  ^  and  he 
must  establish  by  admissions  of  the  defendant  or  by  evidence, 
a  clear  title  to  some  land  in  the  possession  of  the  defendant.^ 

604.  In  cases  of  rent 

In  several  cases  in  England  relief  has  been  afforded  to  the 
owner  of  a  rent,  upon  principles  analogous  to  those  which 
are  applied  in  cases  of  confusion  of  boundaries.  The  owner 
of  the  rent  is  entitled  to  relief  in  equity  (as  it  is  said),  "on 
usage  of  payment,"  where,  in  consequence  of  the  confusion 


ed.);  Hays  v,   Bouchelle,   147  Ala. 
212. 

^  Mcmman  v.  Russell,  2  Jon.  Eq. 
470. 

*  De  Veney  v,  Gallagher,  20  N.  J. 
Eq.  33;  Bute  (Marquis)  v.  Glamor- 
ganshire Canal  Co.,  1  PhUlipe,  681; 
Bouverie  v.  Prentioe,  1  Bro.  Ch.  200; 
Mayor  of  York  v.  Pilkington,  1  Atk. 
282. 

*  See  Norris's  Appeal,  64  Pa.  275; 
Tillmes  v.  Marsh,  67  Pa.  507;  Haskdl 
V,  Allen,  23  Me.  448;  Doggett  v.  Hart, 
5  Fla.  215,  232;  Wolcott  v.  Bobbins, 
26  Conn.  236;  Dickerson  v,  Stoll,  8 
N.  J.  Eq.  294;  Topp  v,  Williams,  7 
Humph.  569;  Andries  v,  Detroit  Ry. 

Cp.,  105  Mich.  557|  561;  Peny  v. 


Lucas,  11  Hawaii,  350.  Where,  how- 
ever, jurisdiction  has  attached  be- 
cause of  some  other  ground  equity 
will  settle  boundaries.  Campbell  v. 
Kent,  111  Mich.  575;  Dolan  v.  Smith, 
147  Mich.  276. 

*  Stuart's  Heirs  v,  Goater,  4  Rand. 
74;  Doggett  o.  Hart,  5  Fla.  215. 

*  Att.-Gen.  ».  Stephens,  6  De  G., 
M.  &  G.  Ill,  149,  overruling  the  Vioe- 
Chancellor  in  1  K.  &  J.  724. 

*  Godfrey  v.  littd,  1  Rusa.  &  My. 
59;  2  RusB.  &  My.  630.  It  is  not  nec- 
essary that  the  title  should  be  adr 
miUed  by  the  defendant;  it  may  be 
established  by  evidence.  Godfrey  p. 
littel  (supra)^  overruling  Bishop  of 

By  V.  Kenricki  Bunb.  322, 
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of  boundaries  or  otherwise,  the  particular  lands  upon  which 
the  rent  is  a  charge  cannot  be  fixed  on  as  a  fund  for  the  legal 
remedy  by  distress.^  A  very  few  cases,  in  which  relief  was 
given  in  equity  in  matters  of  rent,  exist  in  the  United  States; 
but  the  instances  of  the  exercise  of  this  jurisdiction  are  very 
rare.* 


'  See  Duke  of  Leeds  t;.  Powell,  1 
Ves.  Sr.  171,  172;  North  v.  The  Earl 
of  Straffoid,  3  P.  Wms.  148;  Bou- 
verie  V,  Prentice,  1  Bro.  Ch.  200; 
Duke  of  Leeds  i;.  The  Corporation  of 
New  Radnor,  2  Bro.  Ch.  518;  Mayor 
of  Basingstoke  v.  Lord  Bolton,  1 
Drew.  289;  note  to  Wakew.  Conyers,  2 
Lead.  Cas.  Eq.  446  (4th  Eng.  ed.). 
See,  also,  Benson  v,  Baldwin,  1  Atk. 
598. 

•  Dawson  v,  Williams,  1  Freem.  Ch. 
99;  Lawrence  v.  Hammett,  3  J.  J. 
Marsh.  287.  See  Livingston  v.  Liv- 
ingston, 4  Johns.  Ch.  287,  290.  In 
Story's  Equity  Jurisprudence,  Chap. 


XVI.,  a  number  of  instances  in  which 
the  English  High  Court  of  Chancery 
has  exercised  jurisdiction  in  matters 
of  rent  are  grouped  together.  These 
cases,  however,  seem  referable  to 
other  heads  of  equity  jurisdiction, 
such  as  Discovery,  Specific  Perform- 
ance, etc.,  and  do  not  constitute  a 
distinctive  equitable  remedy.  It  may 
be  doubted  whether,  in  modern  times, 
the  courts  will  not  refuse  to  fol- 
low many  of  these  old  authorities. 
See  Walters  v.  The  Northern  Coal 
Mining  Company,  6  DeG.,  M.  &  G. 
629,  646,  647. 
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606.  Reasons  for  resorting  to  equity  in  partnership  cases. 

When  the  relations  which  exist  between  partners  come  to 
be  dealt  with  by  judicial  tribunals,  it  is  sometimes  found 
necessary,  in  order  to  do  justice  between  the  parties,  that  an 
account  should  be  taken,  that  a  dissolution  should  be  decreed, 
that  assets  should  be  called  in  and  protected,  that  a  sale  of 
partnership  property  should  be  ordered,  and  that  an  equi- 
table distribution  of  the  proceeds  should  be  made. 

It  is  evident  that  none  of  these  desired  ends  can  be  fully 
attained  by  common-law  process,  and  some  of  them  cannot 
be  attained  at  all.  An  action  of  account  may,  it  is  true,  be 
brought;  but  the  disadvantages  of  that  action,  and  the 
superiority  of  the  equitable  procedure,  have  been  already 
pointed  out.  Breaches  of  distinct  stipulations  in  the  agree- 
ment of  partnership  may  also  be  the  subjects  of  the  common- 
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law  actions  of  covenant  or  assumpsit,  according  as  the 
partnership  agreement  is  under  seal  or  in  parol ;  and  actions 
have,  moreover,  been  brought  to  recover  damages  for  a 
wrongful  dissolution,  or  for  refusing  to  enter  into  a  stipula- 
ted partnership.^  But  no  common-law  writ  exists  by  which 
a  partnership  can  be  dissolved,  its  assets  protected  pending 
litigation  between  the  partners,  or  a  sale  of  the  partnership 
property  ordered;  nor  do  the  common-law  rules  as  to  debtor 
and  creditor  furnish  a  system  for  the  proper  distribution  of 
the  partnership  effects.  Hence  there  has  arisen  a  necessity 
for  an  equitable  remedy  based  upon  the  inability  of  the 
common-law  courts  to  answer  the  requirements  of  justice. 
Bills  for  applying  this  equitable  remedy  are  termed  Partner- 
ship Bills;  and  are,  generally,  designed  to  effect  a  dissolution 
of  the  partnership,  the  protection  of  its  property,  an  account, 
and  a  distribution  of  its  assets. 


606.  Nature  of  the  contract  of  partnership. 

This  inability  of  the  common-law  forms  of  action  to  deal 
with  many  of  the  consequences  of  the  contract  of  partner- 
ship grows  out  of  the  nature  of  the  contract  itself — one  of 
the  results  of  which  contract  is  to  constitute  each  partner 
an  agent  of  the  firm.^  Hence  arises  the  capacity  of  each 
partner  to  contract  partnership  debts,  and  to  acquire  and 
deal  with  partnership  assets,  and  to  enjoy  his  due  propor- 
tion of  the  profits  of  th6  concern. 

A  dissolution  of  the  partnership  is  a  rescission  of  the  con- 
tract, and  this  a  court  of  law  cannot  compel;  and  the  faith- 
ful performance  of  this  contract  necessitates  a  rendering  of 
accounts,  and  a  guardianship  and  distribution  of  property, 
which  a  court  of  law  cannot  adequately  enforce.' 


1  Addams  v.  Tutton,  39  Pa.  447; 
McNeill  V.  Reid,  9  Bing.  68;  Vance 
V.  Blair,  18  Ohio,  532;  Parsons  on 
Partnership,  237.  See,  also,  Hale  v, 
Wilson,  112  Mass.  444,  an  action  at 
law  to  recover  money  which  the  plain- 
tiff had  been  fraudulently  induced  to 
contribute  to  a  partnership  capital. 

50 


Lane  v.  Ijodge,  139  Ga.  93,  98; 
Wright  V,  Amann,  192  Fed.  649. 

*  Meehan  v,  Valentine,  145  U.  S. 
611-620;  Cox  v.  Hickman,  8  H.  L. 
Cas.  268;  Pooley  v.  Driver,  5  Chan. 
Div.  458-477. 

'  Where  one  partner  sells  his  in- 
terest in  the  partnership  property  to 
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607.  Many  equitable  remedies  applied  to  partnership  cases. 

It  must  be  remembered  that  the  relations  of  partners  with 
each  other,  and  with  third  parties,  may  give  rise  to  many 
reasons  for  the  interference  of  a  chancellor,  which  do  not 
call  for  the  exercise  of  the  particular  equitable  remedy  now 
under  consideration.  Thus  a  bill  may,  under  certain  cir- 
cumstances, be  filed  to  compel  the  execution  of  partnership 
articles,^  or  compliance  with  particular  stipulations  in  the 
same;  ^  but  such  a  bill  is  one  in  which  the  peculiar  remedy 
of  specific  performance  is  invoked;  and  would,  therefore, 
fall  under  that  general  head  of  equitable  jurisdiction.  So, 
also,  an  injunction  may  be  obtained  to  prevent  a  violation 
of  partnership  articles,  or  misappropriation  of  partnership 
funds,'*  or  (in  some  cases)  a  wrongful  dissolution  of  the  firm;  * 
while  the  equitable  remedy  of  discovery  may  be,  and  fre- 


the  other  partner  he  cannot  main- 
tain a  bill  in  equity  for  a  setUement 
and  accounting;  the  compensation 
agreed  to  be  paid  must  be  enforced  at 
law.    Pace  v.  Smith,  137  Ala.  511. 

*  The  better  opinion  now  seems  to 
be  that  if  two  persons  have  agreed  to 
enter  into  partnership,  and  one  of 
them  refuses  to  abide  by  the  agree- 
ment, the  remedy  for  the  other  is, 
generally,  an  action  for  damages,  and 
not  a  bill  for  specific  performance. 
Hyer  v.  Richmond  Trac.  Co.,  168 
U.  S.  484;  Qark  v.  Truitt,  183  111. 
239;  Scott  v.  Rayment,  L.  R.  7  Eg. 
112;  Hercy  v.  Birch,  9  Ves.  357;  Lind- 
Icy  on  Partnership,  550;  Parsons  on 
Partnership,  235;  Crawshay  v.  Maule, 
1  Swanst.  511,  and  notes.  To  compel 
an  unwilling  person  (it  has  been  said) 
to  become  a  partner  with  another, 
would  not  be  conducive  to  the  welfare 
of  the  latter,  any  more  than  to  compel 
a  man  to  marry  a  woman  he  did  not 
like  would  be  for  the  benefit  of  the 
lady.  Lindley  on  Partnership,  itt  sup. 
However,  if  the  parties  have  agreed 
to  execute  some  formal  instrument, 


which  would  have  the  effect  of  alter- 
ing their  position  at  law,  and  of  con- 
ferring rights  which  do  not  exist  so 
long  as  the  agreement  is  not  carried 
out,  in  such  a  case,  and  for  the  pur- 
pose of  putting  the  parties  into  the 
legal  position  agreed  upon,  the  ex- 
ecution of  that  formal  instrument 
may  be  decreed,  although  the  part- 
nership thereby  formed  might  be 
immediately  dissolved.  See  Eng- 
land V,  Curling,  8  Beav.  129;  Lindley 
on  Partnership,  551. 

•See  Whittaker  v.  Howe,  3  Beav. 
383;  Turner  v.  Major,  3  Giff.  442; 
Lingen  v.  Simpson,  1  Sim.  &  Stu. 
600;  Morris  v.  Kearsley,  2  Y.  &  C. 
Exch.  139;  Essex  v.  Essex,  20  Beav. 
442;  Homfray  v.  Fothergill,  L.  R.  1 
Eq.  567;  Aubin  v.  Holt,  2  K.  &  J. 
66;  Lindley  on  Partnership,  *553. 
See,  also.  Downs  v.  Collins,  6  Hare. 
418;  Cooper  ».  Hood,  7  Week.  Rep. 
83. 

*  See  anUf  g  426;  Lindley  on  Part- 
nership, 603  et  8eq. 

*8ee  Blissett  v.  Daniel,  10  Hare, 
493;  Lindley  on  Partnership,  *643. 
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quently  is,  called  into  play  for  the  purpose  of  enabling  one 
partner  to  assert  his  rights  against  his  copartner.^ 

608.  Peculiar  remedy  by  partnership  bills;  bills  for  ac* 
count  need  not  pray  a  dissolution. 

But  the  basis  of  the  equitable  remedy  now  to  be  noticed  is 
the  necessity  for  the  due  winding  up  of  a  partnership;  and 
this  equity  alone,  independently  of  any  other  considerations, 
will  entitle  a  suitor  to  demand  reUef  at  the  hand  of  a  chan- 
cellor.* 

A  question  which  frequently  arises  upon  the  threshold  of 
this  subject  is,  whether  a  bill  for  an  account  which  does  not 
seek  a  dissolution  of  the  partnership  will  be  entertained.  It 
is  asserted  by  some  text-writers  that  such  a  bill  will  not  lie; ' 
that  is  to  say,  that  equity  will  not  interfere  to  order  an  ac- 
count which  contemplates  a  continuance  of  the  partnership. 
But  the  proposition  cannot,  perhaps,  be  so  broadly  stated. 

In  England,  while  the  question  may  not  be  entirely  settled, 
the  current  of  modem  authority  is  certainly  in  favor  of  re- 
laxing the  rule;  and  it  may  be  laid  down,  as  a  general  prop- 
osition, that  coiu*ts  of  equity  will  not,  if  they  can  avoid  it, 
allow  a  partner  to  derive  advantage  from  his  own  misconduct, 
by  compelling  his  copartner  to  submit  either  to  a  continued 
wrong  or  to  a  dissolution.*  The  rule  will  certainly  not  be 
applied  to  the  case  of  joint-stock  companies,  or  other  asso- 
ciations of  which  the  members  are  very  mmaerous.* 

In  Pennsylvania  and  Georgia  it  has  been  decided  that  a 
bill  for  an  account  will  be  entertained,  although  it  does  not 
pray  a  dissolution.* 


'  Lindley  on  Partnership,  *578. 
Or  to  determine  the  existence  of 
a  partnership.  McReynolds  v.  Mo- 
Reynolds,  74  la.  89. 

'  Lindley  on  Partnership,  *586  (5th 
ed.);  Tarabino  v.  Niooli,  5  Colo.  App. 
545.  Equity  has  jurisdiction  in  cases 
of  accounting  and  settlement  be- 
twe^i  partners.  This  jurisdiction  is 
not  lost  because  discovery  from  the 
defendant  is  waived  by  the  plain- 


tiffs. Huger  V,  Cunningham,  126  Ga. 
684. 

*  Adams's  Doct.  Eq.  241. 
*Fairthome  v.   Weston,   3  Hare, 

392;  Lindley  on  Partnership,  *495 
(5th  ed.).  See  Walworth  v.  Holt,  4 
Myl.  &  Cr.  619. 

*  Adams's  Doct.  Eq.  241. 

*  Hudson  V,  Barrett,  1  Pare.  Eq. 
414;  Miller  v.  Freeman,  111  Ga.  654; 
Hogan  V,  Walsh,  122  Ga.  283.    See 
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609.  Causes  of  dissolution;  grounds  for  bills  for  dissolu^ 
Hon. 

Bills  for  the  administration  of  partnership  assets  may  either 
be  filed  after  dissolution,  or  they  may  be  filed  for  the  pur- 
pose of  obtaining  a  decree  for  a  dissolution  and  subsequent 
administration. 

It  is  well  known  that  a  partnership  may  be  dissolved  in 
many  ways.  Thus  a  dissolution  may  result  either  from  the 
effiuxion  of  time,  or  from  mutual  agreement,  or  from  the 
death  or  bankruptcy  of  a  partner,^  or  from  a  seizure  and  sale 
of  a  partner's  share  under  an  execution,  or  from  a  volimtary 
assignment  by  one  partner  of  all  his  interest  in  the  firm,  or 
from  the  act  of  God,  or  the  act  of  government  (as  from  a  war 
between  the  countries  of  the  partners),  or  from  some  of  the 
members  becoming  a  body  politic.^  So,  if  no  specific  term 
for  the  duration  of  the  partnership  has  been  fixed,  it  may  be 
dissolved  at  the  option  of  any  of  the  partners;  and  even 
where  a  partnership  has  been  formed  for  a  definite  period, 
it  has  been  held,  in  some  cases,  that  it  was  within  the  power 
of  any  partner  to  dissolve  it.'  Where  a  partnership  has  been 
thus  dissolved,  the  objects  of  the  bill  are  that  an  account 
should  be  taken,  and  that  the  firm  assets  should  be  properly 
protected  and  duly  distributed.    But  in  many  partnership 


Marble  Co.  v,  Ripley,  10  Wall. 
339,  and  Parsons  on  Partnership, 
300,  note  u.  But  see  Tutwiler  v, 
Dugger,  127  Ala.  191.  A  court  of 
equity  will  not  take  cognizance  of  an 
action  for  an  accounting  as  a  mere 
incident  to  the  settlement  of  a  sol- 
itary matter  in  dispute  between 
partners  when  it  is  not  vital  to 
either  party  or  to  the  business  and 
dissolution  is  not  sought.  Lord  v, 
Hull,  178  N.  Y.  9. 

» Helmore  v.  Smith,  35  Ch.  D.  436. 

'  In  Lindley  on  Partnership,  *640, 
the  grounds  for  a  dissolution  are 
stated  to  be  the  following:  1.  The 
will  of  any  partner;  2.  The  impossi- 
bility of  going  on  in  consequence  of 


(a)  the  hopeless  state  of  the  part- 
nership business,  or  (b)  insanity,  or 
(c)  misconduct;  3.  The  transfer  of  a 
partner's  interest;  4.  The  occurrence 
of  some  event  which  renders  the  part- 
nership illegal;  5.  Death;  and  6. 
Bankruptcy.  See,  also.  Parsons  on 
Partnership,  Chap.  XII. 

» Skinner  «.  Dayton,  19  Johns.  538; 
Mason  v.  Connell,  1  Whart.  381 ;  and 
see  Bishop  v.  Breckles,  1  Hoff.  Ch. 
543.  But  the  law  has  been  assumed 
to  be  the  other  way  in  several  au- 
thorities. See  Peacock  v.  Peacock, 
16  Ves.  67;  Crawshay  v.  Maule,  1 
Swanst.  508;  Wheeler  v.  Van  Wart,  9 
Sim.  193;  Pearpoint  v.  Graham,  4 
Wash.  C.  C.  282;  Parsons  on  Partnow 
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suits  the  main  object  of  the  bill  is  a  decree  for  a  dissolution;  * 
and  such  a  decree  can,  of  course,  only  be  made  upon  proper 
cause.  The  general  ground  for  a  dissolution  is  that  the 
partnership  cannot  be  carried  on  for  the  benefit  of  the  parties, 
according  to  the  original  intention;  and  this  may  result  either 
from  something  independent  of  the  conduct  of  the  partners, 
e.  g.,  that  the  principles  upon  which  the  partnership  is  based 
are  found  to  be  erroneous  and  impracticable;  ^  or  from  the 
conduct  of  a  partner,  as  if  he  is  acting  fraudulently  in  assum- 
ing exclusive  control  of  the  business,  or  is  guilty  of  breaches 
of  faith,  or  other  gross  misconduct;  *  or  from  the  incapacity 
of  a  partner,  as,  for  example,  his  lunacy.* 

But  trifling  faults,  or  quarrels  between  the  parties,  will 
not  justify   a   decree   for   dissolution;  ^   nor   will   such  a 

ship,  404;  Stiles  v.  Bradley,  133  N.  Y.      of  dissolution,  notwithstanding  a  stip- 


App.  Div.  508. 

^  In  Master  v.  Kirton,  3  Ves.  74; 
the  bill  was  demurred  to  on  the 
ground  that  the  partnership  was  a 
partnership  at  will,  and  could,  there- 
fore, be  dissolved  without  a  decree 
of  the  court.  The  demurrer  was  over- 
ruled. 

*See  Baring  v.  Dix,  1  Cox,  213. 
And  a  dissolution  may  be  decreed 
where  success  is  hopeless  (Willis  v. 
Chapman,  68  Vt.  459);  or  where  the 
original  capital  has  been  all  spent  and 
some  of  the  partners  are  imable  or  un- 
willing to  advance  more  money,  and 
at  the  same  time  the  concern  can- 
not  go  on  except  at  a  loss  unless  they 
do.  Jennings  v.  Baddeley,  3  K.  & 
J.  78. 

•  See  Kennedy  v.  Kennedy,  3  Dana, 
2.39;  Williamson  v.  Wilson,  1  Bland, 
418;  Berry  v.  Cross,  3  Sandf.  Ch.  1; 
Holden  v,  McMakin,  1  Pars.  Eq.  Cas. 
270;  Miller  v.  Jones,  39  111.  64;  May- 
nard  v.  Railey,  2  Nev.  313,  318; 
Shulte  V.  Hoffman,  18  Tex.  678;  Sei- 
bert  V.  Seibert,  1  Brews.  531;  Page 
V.  Vankirk,  1  Brews.  287;  Childers  v. 
Neely,  47  W.  Va.  70.  And  a  partner 
may,  in  such  cases,  apply  for  a  decree 


ulation  in  the  partnership  articles 
that  no  such  application  will  be 
made.  Adams  v.  Shewalter,  139 
Ind.  178. 

*  Anonymous,  2  K.  &  J.  441;  Jones 
V,  Lloyd,  L.  R.  18  Eq.  265;  Bissell  v, 
Peirce,  184  111.  60.  The  better  opin- 
ion now  seems  to  be  that  lunacy  of 
one  of  the  partners  will  not  ipso 
facto  be  a  dissolution,  although,  when 
of  a  confirmed  character,  it  will  war- 
rant a  decree  for  dissolution.  Jones 
V.  Noy,  2  Myl.  &  K.  125;  Rowlands 
c;.  Evans,  30  Beav.  302;  Lindley  on 
Partnership,  ^577  (5th  ed.).  In  Davis 
V.  Lane,  10  N.  H.  161,  and  Isler 
V.  Baker,  6  Humph.  85,  however,  the 
rule  that  lunacy  did  not  operate,  of 
itself,  as  a  dissolution  was  disap- 
proved. See  Parsons  on  Partner- 
ship, 465. 

*  Goodman  v.  Whitcomb,  1  J.  &  W. 
569;  Henn  v.  Walsh,  2  Edw.  Ch.  129; 
Parsons  on  Partnership,  458;  Lind- 
ley on  Partnership,  *656.  See,  also, 
Bishop  V.  Breckles,  1  Hoff.  Ch.  634; 
Watney  v.  Wells,  30  Beav.  56;  Ste- 
vens V.  Yeatman,  19  Md.  480;  Fooks 
t;.  WilUams,  120  Md.  436. 
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decree  be  necessarily  warranted  by  a  breach  of  partnership 
articles.  ^ 


610.  Preservation  of  partnership  property. 

If  the  partnership  has  become  ipso  facto  dissolved  for  any 
of  the  reasons  mentioned  above,  or  if  a  decree  for  its  dissolu- 
tion has  been  made  for  cause,  the  next  subject  which  occupies 
the  attention  of  the  court  is  the  necessity  for  preserving  the 
property  of  the  firm,  and  for  the  immediate  management  of 
the  concern  while  the  process  of  winding-up  is  going  on.  If 
there  is  no  objection,  these  duties  may  be  left  to  the  parties. 
The  duty  of  liquidation  is  sometimes  assigned  to  one  partner 
by  express  agreement,  and  it  sometimes  devolves  upon  him 
by  operation  of  law — as  in  the  case  of  a  surviving  or  solvent 
partner.  But  where  all  the  partners  are  dead,  or  where  the 
management  of  affairs  cannot  be  safely  intrusted  to  any  of 
the  parties,  the  court  will  interfere,  and  will  appoint  a  receiver 
to  take  charge  of  the  property  and  wind  up  the  business. 

It  would  be  impossible  to  enter  into  a  detailed  statement  of 
all  the  causes  which  will  justify  the  appointment  of  a  receiver.* 
It  will  be  sufficient  to  observe  here,  that  where  a  dissolution 
has  been  decreed  in  consequence  of  the  improper  conduct  of 
parties,  or  for  some  similar  cause,  a  receiver  will  be  appointed 
as  a  matter  of  course,  the  reason  being  that  the  same  causes 
which  justify  a  decree  for  dissolution  in  such  cases  will  also 
justify  an  appointment  of  a  receiver;  but  that  where  a  disso- 
lution has  already  taken  place,  and  the  bill  is  filed  simply  for  a 
proper  administration  of  partnership  assets,  a  receiver  will 


*  Anderson  v.  Anderson,  25  Bcav. 
190.  y 

*  For  author! tios  illustnitivc  of  the 
cases  in  which  receivers  will  be  ap- 
pointed, see  Hall  v.  Hall,  *3  MacN.  & 
G.  90;  Const  v,  Harris,  T.  &  R.  517; 
Taylor  v,  Neate,  39  Ch.  D.  638;  Go- 
wan  V,  Jeffries,  2  Ashm.  206;  Wil- 
liamson V,  Wilson,  1  Bland,  418; 
Randall  v.  Morrell,  17  N.  J.  Eq.  346; 
Holden  v.  McMakin,  1  Pars.  Eq.  Gas. 
270;  Miller  v.  Jones,  39  111.  54;  Saylor 


V.  Mockbic,  17  la.  209;  Boyce  ». 
Burchard,  21  Ga.  74;  Maynard  v. 
Railey,  2  Nev.  313;  Shulte  v.  Hoff- 
man, 18  Tex.  678;  Seibert  v,  Seibert, 
1  Brews.  531;  Page  v,  Vankirk,  1 
Brews.  287;  Kerr  on  Receivers,  90  et 
aeq.  (2d  Am.  ed.);  Whitley  v.  Bradley, 
13  Gal.  App.  720;  Reid  ».  Freed,  100 
Miss.  48;  Southwell  v,  Ghurch,  51 
Tex.  Giv.  App.  547;  Whilden  v.  Ghap- 
man,  80  S.  G.  84. 
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not  be  appointed  as  a  matter  of  course,  but  only  when  there 
is  some  mismanagement  or  improper  conduct  on  the  part  of 
the  person  who  has  the  custody  of  the  property.^ 

Tlie  remedy  of  injunction  is  also  sometimes  called  into  play 
upon  proper  cause  shown.  ^ 


611.  Doctrine  of  conversion  as  applied  to  partnership  real 
estate ;  rule  in  England. 

In  pursuing  the  duty  of  getting  in  and  administering  the 
partnership  assets,  a  Court  of  Chancery  has  the  power  to 
order  a  sale  of  real  estate.* 

It  is  a  general  rule  that  when  real  estate  is  purchased  with 
partnership  funds  for  partnership  purposes,  and  without  any 
intention  of  withdrawing  the  funds  from  the  firm  for  the  use 
of  all  or  any  of  the  members  thereof  as  individuals,  such  real 
estate  is  to  be  considered  as  partnership  property,  and  as 
hable  to  all  the  equitable  rights  of  the  partners  between 
themselves.^  The  result  of  this  rule  is  that  as  each  partner 
has  an  equity  to  insist  upon  a  sale  of  such  real  estate,  it  is 
to  be  treated  as  personalty  for  the  purposes  of  the  partner- 
ship; but  whether  it  is  to  be  so  treated  for  all  purposes  is 
a  question  upon  which  there  has  been  some  conflict  of  au- 
thority. 

It  has  been  contended  on  the  one  hand,  that  the  conver- 
sion of  realty  into  personalty  is  a  conversion  "out  and  out," 
and  that  after  it  had  been  appropriated  to  the  partnership  ha- 
bilities,  the  surplus  (if  any)  is  payable  to  the  personal  rep- 
resentatives and  not  to  the  heir  of  a  deceased  partner. 


*  Kerr  on  Receivers,  lU  sup.  Even 
where  a  dissolution  is  contemplated 
by  the  decree,  it  is  not  in  all  cases 
proper  to  appoint  a  receiver.  Kerr 
on  Receivers,  90  (2d  Am.  ed.). 

Mnte,  §426. 

•The  court  has  power  to  order  a 
sale  of  partnership  assets,  before  a 
decree  for  dissolution,  in  order  to 
prevent  a  loss.  Wulflf  v.  Superior 
CJourt,  110  Cal.  215. 

^Buchan  v.  Sumner,  2  Barb.  Gh. 


198;  Hoxie  v.  Carr,  I  Suran.  181; 
Abbott's  Appeal,  50  Pa.  234;  Meily 
w.  Wood,  71  Pa.  488;  Foster  v.  Barnes, 
81  Pa.  377;  Uhler  v.  Semple,  20 
N.  J.  Eq.  288;  Sigoumey  t>.  Munn,  7 
Conn.  11;  Wallis  v.  Freeman,  35  Vt. 
44;  Clagett  v.  Kilboume,  1  Black 
(U.  S.),  346;  3  Kent's  Com.  39;  Par- 
sons on  Partnership,  363,  369;  Lewis 
V.  Buford,  93  Ark.  57;  People  v,  Sho- 
lem,  244  lU.  502. 
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This  is  now  the  rule  in  England.  After  some  fluctuations 
in  the  law,  the  conclusions  which  have  been  finally  reached 
are  that  wherever  a  partnership  purchases  real  estate  for  the 
partnership  purposes  and  with  partnership  funds,  it  is,  as 
between  the  real  and  personal  representatives  of  the  partners, 
personal  estate,^  that  it  makes  no  difference  as  respects  the 
question  of  conversion,  whether  the  land  was  purchased 
with  partnership  moneys,  or  whether  it  was  acquired  in  any 
other  way,  provided  the  land  is,  in  the  proper  sense  of  the 
term,  an  asset  of  the  partnership;  ^  but  that  the  general 
rule  may  be  excluded  by  an  agreement,  express  or  implied, 
to  the  effect  that  the  land  shall  not  be  sold,  for  the  reason 
of  the  rule  (which  is  that  each  partner  has  an  equity  for  a 
sale  of  the  land)  excludes  its  application  in  such  a  case.* 


612.  Rule  in  the  United  States. 

In  the  United  States,  however,  the  general  tendency  of  the 
authorities  is  to  limit  the  conversion  to  the  purposes  of  the 
partnership,  and  uUra  those  purposes  to  treat  the  property 
as  if  in  its  original  state.  The  consequence  of  this  doctrine 
is  that  the  surplus,  after  the  partnership  liabilities  and 
equities  have  been  answered,  will  go  to  the  real,  and  not  to 
the  personal,  representatives  of  a  deceased  partner.  This 
is  perhaps  the  general  doctrine  throughout  the  Union ;  * 
although  in  Kentucky  the  English  rule  is  followed,^  and  in 


1  Darby  i;.  Darby,  3  Drew.  506. 

'  See  the  remarks  of  Lord  Eldon  in 
Jackson  v.  Jackson,  9  Ves.  593.  Sec, 
also,  Waterer  v,  Waterer,  L.  R.  14 
Eq.  402. 

'  Steward  v.  Blakeway,  L.  R.  4  Ch. 
r)03,  and  L.  R.  6  Eq.  479;  lindley  on 
Partnership,  408. 

*  Dyer  v.  Clark,  6  Met.  562;  Wil- 
cox V.  Wilcox,  13  Allen,  254;  Shearer 
V.  Shearer,  98  Mass.  107;  Buchan  w. 
Sumner,  2  Barb.  Ch.  165,  201;  Til- 
linghast  v.  Champlin,  4  R.  I.  173; 
Foster's  Appeal,  74  Pa.  397.  See, 
also,  Goodbum  v.  Stevens,  1  Md.  Ch. 
420;  5  GUI,  1;  Hale  v.  Plummer,  6 


Ind.  121;  Piper  v.  Smith,  1  Head. 
93;  Dilworth  t>.  Mayfidd,  36  Miss. 
40;  Scruggs  v,  Blair,  44  Miss.  406; 
Lang  V.  Waring,  25  Ala.  625;  Espy 
V.  Conier,  76  Ala.  501;  Comstock  v, 
McDonald,  126  Mich.  142.  See, 
however,  Ware  v.  Owens,  42  Mich. 
212;  3  Kent's  Com.  40  (12th  ed.); 
Parsons  on  Partnership,  371;  Amer- 
ican note  to  Lake  v.  Gibson,  1  Lead. 
Cas.  Eq.  296  (4th  Am.  ed.);  Walton 
V.  Atkinson,  165  Ala.  644;  Fooks  v. 
Fooks,  120  Md.  436;  Schleiasner  v. 
Goldsticker,  135  N.  Y.  App.  Div.  435. 
^  Bank  of  Louisville  v.  Hall,  8  Bush, 
672;  Cornwall  v,  Cornwall,  6  Bush,  69. 
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Virginia  the  question  does  not  seem  to  be  settled,  the  Eng- 
lish rule  having  been  at  one  time  adopted,  ^  and  the  point  in 
subsequent  decisions  having  been  treated  as  doubtful.  ^ 

613.  Qualifications  of  the  rule. 

The  general  rule  as  to  conversion,  stated  above,'  is,  it  will 
be  observed,  subject  to  the  qualification  that  where  the  pur- 
chase is  made  with  an  intention  of  withdrawing  the  funds 
from  the  firm  for  the  use  of  all  or  any  of  the  members  thereof 
as  individuals,  the  real  estate  so  purchased  will  not  be  con- 
sidered as  personal  property — ^in  other  words,  the  doctrine 
of  conversion  will  not  apply;  and  further,  that  if  land  belongs 
to  all  the  partners  as  tenants  in  common,  but  not  as  partners, 
and  the  land  is  used  by  them  for  partnership  purposes,  but 
is,  nevertheless,  intended  to  remain  vested  in  them  as  tenants 
in  common,  and  not  to  form  part  of  the  assets  of  the  firm, 
the  share  of  each  partner  will  be  real,  and  not  personal 
estate. 

A  result  of  the  first  portion  of  the  above  qualification  has 
been  held  in  Pennsylvania  to  be,  that  to  affect  strangers — 
purchasers,  mortgagees,  and  creditors — ^there  must  be  some 
written  evidence  of  the  intention  of  the  partners  to  make  the 
real  estate  partnership  assets,  and  that  where  there  is  simply 
a  conveyance  to  them  as  tenants  in  common,  it  is  not  com- 
petent to  show  by  parol  evidence  that  the  property  was  in 
fact  designed  to  form  part  of  the  partnership  assets,^  or 
even  that  this  fact  was  known  to  a  purchaser.^ 

The  opinion  in  other  states  of  the  Union  appears  to  be  ad- 
verse to  following  this  doctrine,  at  least  to  the  same  extent.* 

Of  the  second  part  of  the  above-stated  qualification,  an 


» Pierce  v.  Trigg,  10  Leigh,  406. 

*  Jones  V.  Neale,  2  Pat.  &  H.  339; 
Dsuns  V,  Christian,  15  Gratt.  11. 

*Ante,  §§611-612. 

*Ridgway'8  Appeal,  15  Pa.  177. 
See,  also,  McDermot  v,  Laurence,  7 
S.  &  R.  438;  Lefevre's  Appeal,  69 
Pa.  126;  Ebbert's  Appeal,  70  Pa.  79; 
Appeal  of  Second  National  Bank, 


83  Pa.  203,  and  Geddes's  Appeal,  84 
Pa.  482. 

» Hale  V.  Henrie,  2  Watts,  143. 

•See  Fall  River  Whaling  Co.  t>. 
Borden,  10  Cush.  458;  Holmes  v.  Stix, 
104  Ky.  351;  Parsons  on  Partner- 
ship, 378,  note;  Story  on  Partner- 
ship, §93,  note  (6th  ed.);  Am.  note 
to  1  Lead.  Cas.  Eq.  241  (3d  Am.  ed.). 
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illustration  may  be  found  in  Steward  v.  Blakeway ,  ^  where  it 
was  held  that  a  farm  and  quarry  worked  by  co-owners,  in 
partnership,  and  additional  lands  bought  by  them  out  of 
their  profits  for  the  purposes  of  their  business,  were  not  to 
be  treated  as  converted  into  money,  because  no  partner 
could  have  enforced  a  sale  of  the  property. 

614.  Sale  and  account. 

Both  the  realty  and  the  personalty  of  the  firm  may  be 
sold  by  order  of  court;  and  a  sale  is  generally  necessary  in 
order  to  eflFect  the  winding  up  of  a  concern;  as  it  has  been 
held  that  one  partner  camiot  take  the  partnership  stock  at 
a  valuation,  but  its  value  must  be  ascertained  by  its  conver- 
sion into  money.  ^ 

An  accoimt  is  a  part  of  the  relief  which  the  court  decrees  in 
partnership  bills.  This  account  is  taken  before  a  master, 
who  is  armed  with  the  necessary  powers  to  effectuate  the 
object  for  which  he  is  appointed.^  In  taking  the  partnership 
accounts,  a  surviving  partner  will  be  regarded  as  a  trustee, 
and  will  be  ordinarily  responsible  for  any  profits  which  he 
may  have  made  after  the  dissolution.^ 


616.  Winding-up  partnerships;  joint  and  separate  debts. 

After  the  partnership  assets  have  been  realized,  the  next 
step  is  their  appropriation  to  the  payment  of  partnership 
liabilities.  In  doing  this  the  court  applies  certain  equitable 
doctrines  which  might  not  improperly  fall  under  the  general 
head  of  Adjustment,  but  which  it  was  thought  might  be  more 
advantageously  reserved  for  consideration  in  the  present 
connection. 


»  L.  R.  4  Ch.  603.  See  Thompson 
V.  Bowman,  6  Wall.  316. 

*  Sigoumey  v,  Munn,  7  Conn.  11; 
Dickinson  v,  Dickinson,  29  Conn.  600. 

•story's  Eq.  Jurisp.,  §672.  In 
England  a  number  of  statutes  (com- 
monly known  as  the  Winding-Up 
Acts)  have  been  passed,  facilitating 
the  settlement  of  partnership  affairs. 
They  will  be  found  collected  and  dis- 


cussed in  Lindley  on  Partnership, 
Book  IV. 

^See  PhiUips  v,  Atkinson,  2  Bro. 
Ch.  272;  Hartz  v.  Schrader,  8  Vee. 
317;  Waring  v.  Gram,  1  Pars.  Eq. 
Gas.  522;  Washburn  v.  Goodman,  17 
Pick.  519;  Gaae  v.  Abed,  1  Paige  Gh. 
398;  Parsons  on  Partnerahip,  442; 
McGibboQ  V.  Tarbox,  144  App.  Div. 
837. 
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In  the  case  of  a  winding-up  of  a  solvent  concern  no  con- 
flict between  the  rights  of  different  sets  of  creditors  can,  of 
course,  occur.  But  where  the  partnership  property  is  in- 
sufficient to  meet  the  partnership  liabilities,  questions  may, 
and  frequently  do,  arise  between  the  creditors  of  the  firm 
and  the  creditors  of  individual  members  thereof. 

It  is  a  general  rule  in  the  first  place,  both  in  England  and 
in  this  coimtry,  that  partnership  assets  must  be  ^plied  in 
the  first  instance  to  the  payment  of  partnership  debts.  ^ 
This  is  not  a  right  of  the  partnership  creditors,  but  is  an 
equity  of  each  partner  that  the  firm  property  should  go  to 
a  firm  creditor.  The  equity  of  the  joint  creditors  depends 
upon  and  must  be  worked  out  through  the  medium  of  the 
equities  of  the  partners  themselves ;  ^  and  a  bona  fide  waiver 


^Ex  parU  Cook,  2  P.  Wms.  500; 
Lindley  on  Partnership,  811;  Mur- 
riU  V.  Neill,  8  How.  414;  Inbusch 
V,  FarweU,  1  Black  (U.  S.),  566; 
Crooker  v.  Crooker,  46  Me.  250;  52 
Me.  267;  Treadwell  v.  Brown,  41 
N.  H.  12;  FaU  River  Whaling  Co. 
V.  Borden,  10  Cush.  468;  Witter 
V,  Richards,  10  Conn.  37;  Morgan  v, 
Skidmore,  56  Barb.  263;  Hill  v. 
Beach,  12  N.  J.  Eq.  31;  Black's  Ap- 
peal, 44  Pa.  503;  McCormick's  Ap- 
peal, 66  Pa.  262.  See  Story's  Eq., 
§  676;  Simmons  v.  Tongue,  3  Bland. 
366;  Timno  v.  Trezevant,  2  Deas. 
270;  Lucas  v,  Atwood,  2  Stew.  (Ala.) 
378;  White  v.  Dougherty,  1  Mart.  & 
Yerg.  309;  Hubble  v,  Perrin,  3  Ham. 
287;  Talbot  v.  Pierce,  14  B.  Monr. 
195;  Converse  v,  McKee,  14  Tex.  20; 
Parsons  on  Partnership,  347  and  480. 
"The  extent  of  the  application  of  this 
rule,"  said  Cadwalader,  J.,  in  a  case 
in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of 
Pennsylvania,  ''is  exemplified  where 
two  or  more  distinct  partnerships 
are  engaged  together  in  a  series 
of  particular  adventures  or  specu- 
lations by  sea  or  kmd«   The  accounts 


of  such  joint  concerns  are  properly 
stated  together  as  accounts  of  an 
aggregate  partnership  of  which  each 
firm  is  one  member;  and  if  the  sev- 
eral firms  become  insolvent,  and 
their  affairs  are  judicially  adminis- 
tered, the  assets  which  are  avails  of 
the  aggregate  investments  are  pri- 
marily applicable  in  payment  of 
debts  of  the  aggregate  concern  to  the 
exclusion  or  postponement  of  part- 
nership debts  of  the  several  firms." 
Potter  V.  Hicks,  May,  1878,  Pam- 
phlet; 19  Fed.  Caa.  1154.  See  re- 
marks of  Lord  Justice  James,  in  Ex 
parte  Dewhurst,  L.  R.  8  Ch.  968, 
where,  however,  the  point  did  not 
arise.  Shaw  v.  Goodman,  138  Ga. 
567. 

^Ex  parte  RuflRn,  6  Ves.  119; 
Campbell  f.  Mullett,  2  Swanst.  551, 
675;  Skipp  v,  Harwood,  2  Swanst.  586; 
Allen  V.  The  Centre  Valley  Co.,  21 
Cenn.  130,  135;  Washburn  v.  Bank 
of  BeUows  Falls,  19  Vt.  278,  291; 
Doner  v.  Stauffer,  1  P.  &  W.  198; 
Lindley  on  Partnership,  *335  (5th 
ed.);  American  note  to  Silk  v.  Prime, 
2  Lead.  Cas.  Eq.  392,  393  (4th  Am. 
ed.);  Arnold  v,  Hagerman,  46  N.  J, 
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of  this  equity  by  the  partners  cuts  off  the  right  of  the  cred- 
itors.^ 

616.  Separate  assets  of  deceased  partner  applied  In  the 
first  instance  to  payment  of  separate  debts. 
It  is,  moreover,  the  rule  in  England  and  in  many  of  the 
United  States,  that  separate  assets  are  to  be  applied  in  the 
first  instance  to  the  payment  of  individual  debts;  and  that 
the  joint  creditors  are  entitled  only  to  the  surplus  after  such 
payment.  In  many  other  states,  however,  this  rule  has  not 
been  followed.^  The  origin  of  this  doctrine  appears  to  be 
as  follows :  At  law  in  case  of  the  death  of  a  partner,  the  sur- 
vivor alone  was  liable;  the  estate  of  the  deceased  partner 
could  be  reached  only  in  equity.'  But  while  equity  r^arded 
the  estate  of  the  deceased  partner  as  assets  for  the  payment  of 
the  firm  debts,  it  was  careful  to  observe  the  principles  which 
govern  the  distribution  of  equitable  assets,  among  which  is 
the  doctrine  that  legal  priorities  must  be  observed.  As  the 
individual  creditors  of  the  deceased  partner  had  a  legal 
right  to  be  satisfied  out  of  his  estate,  it  necessarily  follows 
that  this  right  must  be  first  regarded  before  the  purely  equi- 
table right  of  the  joint  creditors  could  be  enforced;  in  other 
words,  the  latter  was  logically  postponed  to  the  former. 


Eq.  186;  Farwell  t;.  Huston,  151  III. 
239;  Millhiser  v,  McKinley,  98  Va. 
207.  As  to  the  rights  of  an  ostensible 
partner,  see  Broadway  Nat.  Bk.  v. 
Wood,  165  Mass.  312,  which  seems 
to  be  in  conflict  with  Thayer  v.  Hum- 
phrey, 91  Wis.  276. 

1  Reybum  v,  Mitchell,  106  Mo.  365; 
Mansup-Tebbetts  Imp.  Co.  v.  Bru- 
ton,  159  Mo.  213;  Smith  v.  Smith,  87 
Iowa,  93;  Goddard  Peck  Co.  v.  Mo- 
Cune,  122  Mo.  426;  Huiskamp  v, 
Moline  Wagon  Co.,  121  U.  S.  310; 
Selz,  etc.,  Co.  t;.  Mayer,  151  Ind.  422; 
Noyes  v.  Ross,  23  Mont.  425;  Kin- 
caid  0.  Wall-Paper  Co.,  63  Kan.  288. 
But  where  the  waiver  is  mala  fide, 
the  rule  will  be  dififerent.    Aiken  v. 


Stdner,  98  Ala.  355;  Bank  v,  Dur- 
fey,  72  Miss.  971;  Ewart  v,  Nave- 
McCord  Co.,  130  Mo.  112;  Bedford 
9.  McDonald,  102  Tenn.  358;  Bank 
t;.  Fargason,  79  Miss.  64;  Crane  Co. 
V.  Dryer,  9  Cal.  App.  290;  Rumsey- 
Sikemeier  Co.  v.  Bank,  139  Mo. 
App.  306. 

*Gray  t;.  Chiswell,  9  Vea  119; 
lindlcy  on  Partnership,  692;  Allen 
V,  Wells,  22  Pick.  453;  Bardwdtt  o. 
Perry,  19  Vt.  292;  Murray  v.  Murray, 
5  Johns.  Ch.  60;  Davis  v.  Howdl,  20 
Am.  L.  Reg.  (n.  s.)  461,  and  note; 
Pars,  on  Partnership,  480,  548. 

'  Hamensley  v.  Lambert,  2  Johns. 
Ch.  608. 
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Hence^  the  separate  estate  in  such  a  case  was  said  to  be  ap- 
plicable, in  the  first  instance,  to  pay  the  separate  debts.  So 
far  the  rule  was  perfectly  logical;  but  its  subsequent  ex- 
tension was,  perhaps,  not  so.^ 

617.  Extension  of  this  doctrine ;  English  rule. 

When  both  of  the  partners  of  a  firm,  of  which  the  assets 
are  in  the  course  of  distribution,  are  alive,  or  when  the  estate 
to  be  administered  is  that  of  the  surviving  partner,  the  joint 
creditors  have  an  equal  legal  right  with  the  separate  creditors, 
the  partnership  debts  being  both  joint  and  several.  In  such 
cases  there  is  no  reason  for  invoking  any  equity  in  favor  of 
joint  creditors  to  enable  them  to  reach  separate  assets, 
because  they  are  alFeady  entitled  to  do  so  by  virtue  of  then* 
legal  position.  Hence,  as  the  rights  of  all  parties  are  of  a 
strictly  legal  character,  there  would  seem,  logically,  to  be  no 
reason  why  the  rights  of  one  set  of  creditors  should  be  pre- 
ferred over  those  of  another  set;  in  other  words,  why,  in  the 
distribution  of  the  separate  estate,  the  separate  creditors 
should  have  any  priority  over  the  joint.  But  this  line  of 
reasoning,  however  sound  it  may  be  theoretically,  has  not, 
in  practice,  found  favor  with  the  English  courts.  The  rule 
is  now  well  settled  that  not  only  in  the  case  of  a  deceased 
partner  leaving  his  co-partner  surviving,  but  also  in  the  case 
of  the  death  of  a  surviving  partner,  or  in  the  winding-up  of 
a  partnership  during  the  lifetime  of  both  the  parties,  sepa- 
rate assets  are  to  be  applied  in  the  first  instance  to  the  pay- 
ment of  separate  debts,  and  that  joint  creditors  are  not 
entitled  to  come  in  until  individual  creditors  are  satisfied.* 
The  theory  upon  which  this  rule  is  based  appears  to  be  that  as 


^See  American  note  to  Silk  v. 
Prime,  2  L.  Cas.  Eq.  391  (4th  Am. 
ed.)}  where  the  authorities  are  ex- 
amined, and  the  reason  of  the  rule 
(as  stated  in  the  text)  explained. 
See,  also,  Ex  parte  Dear,  1  Gh.  D.  514. 

'Note  to  Silk  v.  Prime,  2  Lead. 
Cas.  Eq.  381  (4th  Am.  ed.).  This 
rule,  however,  will  not  be  applied  in 
cases  of  fraud.    Thus,  where  a  part- 


ner fraudulently  withdraws  funds 
from  the  firm  and  appropriates  them 
to  his  own  use,  the  creditors  of  the 
firm  are  entitled  to  proye  against 
the  separate  estate  of  the  individual 
partner.  Read  v.  Bailey,  3  App.  Gas. 
94.  See,  also.  Ex  parte  Mayou,  4  De 
G.,  J.  &  S.  668;  In  re  Gook  &  Gleason, 

5  Russell,  122;  Ex  parte  SilUtoe,  1  Gl 

6  J.  374,  382, 
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joint  assets  are  applicable  in  the  first  instance  to  joint  debts, 
it  is  equitable  that  separate  assets  should  in  like  manner 
be  appropriated  to  separate  debts;  ^  and  it  has  been,  there- 
fore, held  not  to  apply  to  those  cases  in  which  there  is  no 
partnership  property,  and  no  living  solvent  partner.  In 
such  cases  the  joint  creditors  have  a  right  to  come  in  against 
the  separate  assets  pari  passu  with  the  separate  creditors.* 

618.  Rule  in  Tucker  v.  Ozley. 

The  English  rule  upon  this  subject  has  been  adopted  in 
many  adjudged  cases  in  this  country,  including  at  least  one 
decision  by  the  Supreme  Court  of  the  United  States.*  But 
the  same  high  tribunal  has  decided  the  other  way  in  Tucker 
V.  Qxley;  *  where  it  was  said  to  be  imjust  to  apply  the  estate 
of  each  individual  to  the  discharge  of  the  several  debts,  to 
the  entire  exdusion  of  the  joint  creditors,  who  previous  to  the 
bankruptcy  of  the  partners  had  a  legal  and  equitable  right 
to  satisfaction  out  of  the  separate  estate  of  each;  and  a 
similar  conclusion  has  been  reached  by  many  other  courts 
throughout  the  Union.  In  these  decisions,  however,  there 
is  a  general  disposition  to  favor  the  marshalling  of  assets, 
so  as  to  compel  the  joint  creditors  to  resort,  in  the  first  in- 
stance, to  the  partnership  fimds;  which,  it  would  seem,  in 
fairness  and  equity,  ought  to  be  done.  In  some  cases, 
indeed,  the  rule  in  Tucker  v.  Oxley  has  been  pushed  too  far; 
and  in  several  states  the  subject  has  been  regulated  by 
statute.  It  would  be  impossible,  in  a  treatise  like  the  pres- 
ent, to  enter  minutely  into  these  different  decisions  and 
legislative  enactments.    All  that  can  be  done  is  to  state 

*  "The  rules  so  laid  down  are  a  In  re  Litchfield,  5  Fed.  47.  See, 
sort  of  rough  code  of  justice,  be-  however,  Warren  v.  Fanner,  100  Ind. 
cause  some  rule  must  be  laid  down  593.  The  subject  of  the  distributioQ 
for  the  purpose  of  keeping  joint  and  of  joint  and  separate  estates  in  bank- 
separate  estates  distinct,  and  for  ruptcy  will  be  found  discussed  in 
paying  the  joint  and  separate  cred-  lindley  on  Partnership,  Book  IV., 
itors.  But  that  is  a  mere  artificial  Chap.  IV.,  S  4;  Records  v.  McKim, 
distinction."  Per  James,  K.  J.,  in  115  Md.  299,  304. 
Laoey  v.  Hill,  L.  R.  8  Gh.  444.  See,  •  MurriU  v.  Neill,  8  How.  414; 
also,  Davis  v.  Howell,  20  Am.  Law  American  note  to  Silk  v.  Prime,  2 
Reg.  (n.  s.)  461,  and  note.  Lead.  Gas.  Eq.  381. 

« Story  on  Partnership,  §  380.    See  *  5  Granch,  34. 
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the  English  rule,  and  the  rule  in  Tucker  v.  Oxley,  with  the 
theories  upon  which  these  two  different  doctrines  appear, 
respectively,  to  be  based.  ^ 

When  a  partnership  creditor  has  acquired  a  legal  priority 
in  respect  of  the  separate  estate,  such  priority  cannot  be 
disturbed  by  the  equities  of  the  separate  creditors.  A 
judgment  for  a  partnership  debt,  for  example,  is  a  lien 
upon  the  separate  real  estate  of  the  partners;  and  priority 
acquired  by  virtue  of  that  hen  is  a  legal  right  which  the 
equity  of  the  separate  creditors  will  not  be  permitted  to 
interfere  with.^ 

619.  Bankruptcy  Act  of  1898. 

The  Bankruptcy  Act  of  July  1,  1898,  provides,  in  its  fifth 
section,  that  the  net  proceeds  of  the  partnership  property 
shall  be  appropriated  to  the  payment  of  the  partnership 
debts,  and  the  net  proceeds  of  the  individual  estate  of  each 
partner  to  the  payment  of  his  individual  debts;  that  any 
surplus  of  any  individual  estate^  after  paying  individual 
debts,  shall  go  to  firm  assets  for  the  benefit  of  firm  creditors, 
and  that  any  like  surplus  of  partnership  property  shall  be 
added  to  the  assets  of  the  individual  partners,  in  proportion 
to  their  respective  mterests  in  the  firm.  The  act  further 
provides,  in  the  same  section,  that  the  court  shall  have 
power  to  marshal  the  assets  of  partnership  estates,  and  of 
individual  estates,  so  as  to  prevent  preferences  and  secure 
the  equitable  distribution  of  the  property  of  both  estates. 
While  this  statute  continues  in  force,  the  difference  between 
the  views  explained  in  the  preceding  section  becomes,  of 
course,  unmaterial  when  partnership  property  happens  to  be 
distributable  under  the  act. 


1  See  note  to  Silk  v.  Prime  (supra)  ^ 
where  the  subject  is  elaborately  dia- 
cussed.  See,  also,  Black's  Appeal,  44 
Pa.  503;  Kuhne  v.  Law,  14  Rich. 
(Law)  18;  Story  on  Partnership, 
S  376,  and  notes. 

«Mecch  V.  AUen,  17  N.  Y.  302; 
WUdcr  V.  Kceler,  3  Paige  Ch.  171; 


National  Bank  v,  Sprague,  20  N.  J. 
Eq.  13,  30.  In  New  Hampshire  the 
rule  is  different,  Jarvis  v.  Brooks,  3 
Foster,  136;  note  to  Silk  v.  Prime,  2 
Lead.  Cas.  Eq.  422.  See  further  on 
this  subject,  Averill  v.  Loucks,  6  Barb. 
470;  McCuUoh  v.  Dashiell,  1  Har.  & 
G.  96;  Mower  v.  Kip,  6  Paige  Ch.  88. 
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620.  Method  in  which  joint  creditors  may  collect  their 
debts. 

Before  leaving  the  discussion  of  the  equitable  remedy  by 
partnership  biUs,  one  or  two  other  matters  connected  with 
the  general  subject  of  partnership  may  properly  be  noticed. 

It  was  stated  above  that  the  right  to  have  partnership 
assets  applied  in  the  first  instance  to  the  payment  of  firm 
debtS;  is  an  equity,  not  of  the  firm  creditors,  but  of  the  part- 
ners themselves. 

It  is  a  consequence  of  this  doctrine  that  these  creditors 
have  no  standing  in  equity  to  restrain  any  disposition  of 
partnership  assets  until  they  have  exhausted  all  their  legal 
remedies.  It  is  not  until  they  have  endeavored  to  enforce 
the  collection  of  their  debts  by  execution  at  law  and  failed, 
that  they  can  have  recourse  to  a  bill  in  equity.^  Such  a 
proceeding  is  termed  a  creditor's  bill,  the  general  nature  of 
which  will  be  explained  hereafter.  By  means  of  such  a  bill, 
after  an  execution  has  been  returned  unsatisfied,  a  creditor 
can  restrain  the  fraudulent  disposition  of  property  which 
ought  to  be  applied  to  the  payment  of  his  debt,  or  may 
reach  any  property  which  has  been  thus  fraudulently  dis- 
posed of. 


621.  Remedies  of  separate  creditors. 

The  fact  that  partnership  assets  are  to  be  apphed  in 
the  first  instance  to  the  payment  of  firm  debts,  does  not 
exempt  them  from  liability  to  the  separate  debts  of  each 
partner,  so  far  as  that  individual's  interest  is  concerned,  and 
subject  to  the  equities  of  the  other  members  of  the  firm. 

A  separate  creditor  of  a  partner  has,  therefore,  a  right  to 
issue  an  execution  against  partnership  efifects,  and  levy  upon 
and  sell  the  separate  interest  of  the  debtor  therein.  The 
purchaser  at  such  a  sale  does  not  acquire  an  absolute  and 
entire  interest  in  the  goods  sold,  but  only  a  right,  which  is 
subject  to  the  paramount  right  of  the  other  partners  to  have 
them  applied  to  the  payment  of  the  firm  debts  should  the 

^  Greenwood  u.  Brodhead,  8  Barb.  Prime,  2  Lead.  Cas.  £q.  403  (4Ui 
(S.  C.)  593;  Am.  note  to  Silk  v.      Am.  ed.). 
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financial  condition  of  the  partnership  require  it,  and  also  to 
any  balance  due  by  the  debtor  upon  the  settlement  of 
accounts  between  himself  and  his  co-partners.  In  short, 
he  has  the  right  to  call  for  an  account.^ 

The  principle  is  the  same  whether  the  transfer  is  the  act  of 
the  party  or  the  act  of  the  law,  and  is  applicable  to  a  volun- 
tary assignment  for  the  benefit  of  creditors,  or  to  a  sale  made 
by  a  partner  individually  in  the  ordinary  course  of  business.* 

Whether  an  injimction  can  be  issued  to  restrain  the  sepa- 
rate creditor  from  proceeding  to  a  levy  and  sale  of  the  partner- 
ship goods,  is  a  question  upon  which  the  authorities  are 
somewhat  conflicting.  Where,  however,  the  firm  is  insolvent, 
and,  therefore,  the  separate  creditor  coi^Id  gain  nothing  by 
his  execution,  there  would  seem  to  be  much  reason  in  hold- 
ing that  equity  ought  to  interfere  on  behalf  of  the  other 
partners.' 

622.  Joint  and  separate  executions. 

It  sometimes  happens  that  levies  under  executions  issued 
at  the  suit  of  both  joint  and  separate  creditors  are  made 
simultaneously,  and  that  in  such  cases  questions  of  no  httle 
diflBculty  arise.  The  proper  course  for  the  sheriff  to  pursue 
in  such  cases  would  seem  to  be  to  sell  under  both  writs  in 
the  order  of  time  in  which  he  received  them,  and  leave  the 
rights  of  the  parties  to  be  decided  subsequently  in  equity.* 
This  appears  to  be  the  course  adopted  in  England.^  The  de- 
cisions in  the  United  States  upon  this  point  are  not  imiform. 
In  some  states  the  method  above  stated  has  been  approved. 
In  others,  the  separate  execution  has  been  considered  as 
superseded  by  the  joint  execution,  and  the  separate  creditor 
is  consequently  excluded.    The  English  course  would  seem 

» Story  on  Partnership,  §  263;  Am.  to  Silk  v.  Prime,  2  Lead.  Cas.  Eq. 

note  to  Silk  c;.  Prime,  2  Lead.  Cas.  408. 

Eq.  409.    See,  also,  Taylor  v.  Fields,  •  Am.   note   to  Silk   v.   Prime,   2 

4  Ves.  396;  Bank  c;.  Carrolton  Rail-  Lead.  Cas.  Eq.  411  e/  seq.;  Story's 

road,  11  Wall.  628.  Eq.  Jurisp.,  §  677. 

*  Taylor  v.  Fields,  4  Ves.  396;  Mc-  *  Am.  note  to  Silk  v.  Prime,  2  Lead. 

Nutt  V.  Strayhorn,  39  Pa.  269;  note  Cas.  Eq.  411  ei  seq, 

•Id. 

51 
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to  be  most  confonnable  to  principle;  while  the  other  view 
has  convenience  in  its  favor.  When  such  a  coincidence  of 
executions  occurs,  the  joint  creditors  would,  perhaps,  have 
the  right  to  restrain  the  separate  creditors  by  injunction  if 
the  firm  is  insolvent.^ 

When  the  separate  interest  of  each  and  every  partner  is 
levied  upon  and  sold  for  individual  debts,  it  has  been  held 
that  the  purchaser  will  take  the  whole  interest,  and  the 
partnership  creditors  can  subsequently  have  no  claim. ^ 
The  equities  of  all  the  partners  being  swept  away  by  the 
sale,  the  rights  of  the  firm  creditors  necessarily  fall  with 
them.  But  if  before  such  sale  another  levy  is  made  under 
a  partnership  judgment,  the  purchase-money  imder  such  a 
levy  will  be  apphcable  in  the  first  instance  to  the  payment 
of  the  partnership  debts.' 

623.  Suits  between  firms  having  a  common  member. 

It  is  said  that  another  instance  in  which  equity  affords 
relief  in  partnership  cases  where  no  remedy  exists  at  law, 
is  to  be  found  in  those  cases  in  which  there  is  a  creditor 
firm  and  a  debtor  firm  having  a  common  member.  It  is 
well  known  that  in  such  a  case  no  common-law  action 
would  lie,  as  no  person  can  be  both  plaintiff  and  defendant 
in  the  same  suit.  "But  there  is  no  difficulty"  (it  has  been 
observed  by  a  writer  of  the  highest  authority)  "in  proceed- 
ing in  courts  of  equity  to  a  final  adjustment  of  all  the  con- 
cerns of  both  firms  in  regard  to  each  other."  *  This  is 
undoubtedly  true  when  the  affairs  of  either  partnership 
have  for  any  reason  been  brought  into  chancery  for  settle- 
ment. But  it  may  be  doubted,  with  due  deference  to  the 
distinguished  authority  just  cited,,  whether  any  remedy 
would  exist,  even  in  equity,  for  the  simple  collection  of  a 
due  debt  by  one  solvent  firm  to  another  having  a  com- 

1  See  Am.  note  to  Silk  v.  Prime,  2  '  See  Coover's  Appeal,  29  Pa.  9; 

Lead.  Cas.  Eq.  411  el  seq.^  where  the  Menagh    v.    Whitwell,    52    N.    Y. 

subject  is  discussed.  156. 

*  Doner  v.  Stauffer,  1  P.  A  W.  198;  *  Story's  Eq.  Juiisp.,  S  68a 
Vandike's  Appeal,  57  Pa.  12. 
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mon  member.^    The  difficulty  has  in  some  states  been  re- 
moved by  statute. 

624.  Mines. 

It  has  been  said,  in  a  learned  work,  that  there  is  a  juris- 
diction  in  equity  similar  to  that  exercised  in  cases  of  part- 
nership, where  mines  and  collieries  are  owned  and  worked 
by  several  persons  in  common.'  But  it  would  seem  that 
where  there  is  a  joint  undertaking  to  work  a  mine,  there 
would  be  a  partnership  as  to  such  working,  though  not  as 
to  the  land,  and  would  fall  imder  the  ordinary  jurisdiction 
in  partnership  cases.'  And  so,  also,  where  there  was  evi- 
dence that  the  whole  property  was  intended  to  be  used 
in  the  business,  then  the  partnership  would  extend  to  the 
land.  In  the  absence,  however,  of  such  an  imderstanding 
there  would  appear  to  be  no  jurisdiction  apart  from  that 
which  exists  between  tenants  in  common.^ 

'  See  Article  in  5  American  Law  '  See  Decker  t^.  HoweH,  42  Cal.  642. 

Review,  47.  *  See  Roberts  v.  Eberhardt,  Kay, 

*  Adams's  Doct.  Eq.  247.  14S;  Garaide  v.  Norval,  1  Alaska,  19. 
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626.  Creditors' bills;  are  of  two  classes. 

Creditors'  bills  are  bills  filed  by  creditors  for  the  pur- 
pose of  collecting  their  debts  out  of  the  real  or  personal 
property  of  the  debtor,  under  circumstances  in  which  the 
process  of  execution  at  common  law  could  not  afford  relief. 
This  equitable  remedy  may  be  made  use  of  during  the  life- 
time of  the  debtor,  or  after  his  death.  Creditors'  bills  filed 
against  the  estate  of  the  decedent,  generally,  though  not 
necessarily,  partake  of  the  nature  of  administration  suits, 
and  will  be  considered  in  that  connection.  Creditors' 
bills  of  the  first  class — i.  e.,  against  a  debtor  during  his 
lifetime — are  now  to  be  noticed. 


626.  Creditors'  bills  against  a  debtor  during  lifetime; 
inefficiency  of  common-law  executions. 

Creditors'  bills  of  the  first  class  may  be  defined  to  be  bills 
filed  by  creditors  who  seek  to  satisfy  their  debts  out  of  some 
equitable  estate  of  the  defendant^  which  is  not  liable  to 
804 
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levy  and  sale  under  an  execution  at  law,  or  out  of  some 
property  which  has  been  put  beyond  the  reach  of  ordinary 
l^al  process.^  They  may  be  also  made  use  of  for  the  pur* 
pose  of  obtaining  discovery  of  the  debtor's  property,* 

Bills  of  this  description  had  their  origin  in  the  Ihnited 
scope  of  the  ordinary  writs  of  execution.  These  writs, 
being  common-law  writs,  were  confined  in  their  operation 
to  legal  interests.  Equitable  interests  could  be  reached, 
if  reached  at  all,  in  equity  alone.  It  is  true  that  the  Statute 
of  Frauds  ^  gave  l^al  execution  against  the  real  estate 
of  which  any  person  was  seised  in  trust  for  the  debtor 
at  the  time  the  execution  was  sued  out.  But  this  exception 
was  obviously  very  limited  in  its  operation,  for  it  did  not 
extend  to  chattels  real,  to  trusts  under  which  the  debtor 
has  not  the  whole  interest,  to  equities  of  redemption,  or 
to  any  equitable  interest  which  had  been  parted  with 
before  execution  sued  out.  This  narrowness  of  the  common- 
law  remedy  naturally  led  to  a  jurisdiction  in  equity  to 
afford  the  necessary  relief.^ 

627*  Nature  and  effect  of  the  equitable  remedy. 

Upon  a  bill  being  filed  in  a  proper  case,  the  equitable 
property  will  be  taken  into  the  possession  of  the  court  by 


1  See  Newman  v.  Willetts,  52  111. 
101.  See,  also,  Hagan  v.  Walker,  14 
How.  29;  Trask  v.  Green,  9  Mich. 
358;  Botsford  v.  Beers,  11  Conn.  369; 
Weed  V.  Pierce,  9  Cow.  722;  Spader  v. 
Davis,  5  Johns.  Ch.  280;  20  Johns. 
554 ;  Bayard  v.  Hoffman,  4  Johns.  Ch. 
450;  Webster  v,  Folson,  58  Me.  230; 
Warner  v.  Moran,  60  Me.  227;  Dodge 
V.  Griswold,  8  N.  H.  425;  Barry  v. 
Abbott,  100  Mass.  396;  Lillard  v, 
McGee,  4  Bibb,  166;  Trippe  v.  Lowe, 
2  Kelly,  304;  Thurmond  v,  Reese,  3 
Kelly,  449;  Eliot  v.  Merchants'  Exch., 
14  Mo.  App.  234  (a  case  of  a  seat  in 
the  Merchants'  Exchange);  Dargan 
V.  Waring,  11  Ala.  988,  993;  Dunphy 
V.  Kldnsmith,  11  WaU.  614;  Belcher 


V.  Arnold,  14  R.  I.  613;  Tantum 
V.  Green,  21  N.  J.  Eq.  364;  Hall  v. 
Joiner,  1  S.  C.  (n.  b.)  186;  Turner  v. 
Adams,  46  Mo.  95;  Farnsworth  v, 
Strasler,  12  Dl.  482;  Dodd  v.  Levy, 
10  Mo.  App.  121;  German  Nat.  Bank 
V.  First  Nat.  Bank,  55  Neb.  86.  As 
to  obtaining  priority  by  filing  a  cred- 
itor's bill,  see  Pallis  v.  Robinson,  73 
Mo.  201;  Boyle  v.  Maroney,  73  la. 
70;  Hancock  v,  Wooten,  107  N.  C. 
9;  Weckerly  v.  Taylor,  74  Neb. 
84. 

« Newman  v.  Willette,  52  111.  101; 
Schofield  v.  Ute  Coal  and  Coke  Co., 
92  Fed.  269. 

» 29  Car.  II.,  c.  2,  §  10. 

*  Gullicksen  v.  Madsen,  87  Wis.  19. 
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the  appointment  of  a  receiver;  ^  the  party  holding  the 
legal  estate  will  be  restrained  from  interfering  with  the 
prosecution  of  the  creditors'  remedy;  and  in  the  case  of 
an  equity  of  redemption,  the  judgment-creditor  is  suffered 
to  redeem.* 

Bills  of  this  description  are  still  made  use  of  in  England,  al- 
though the  efficacy  of  the  common-law  writs  of  execution 
has  been  much  increased  by  legislation;  and  they  are  of 
very  frequent  occurrence  in  many  of  the  United  States. 
The  threefold  advantage  of  reaching  property  otherwise 
exempt,  of  setting  aside  fraudulent  conveyances,'  and  of 
discovery,  renders  a  creditor's  bill  a  very  effective  instru- 
ment for  the  collection  of  debts.*  The  jurisdiction  of  a  court 
of  equity,  it  has  been  said,*  to  reach  property  of  a  debtor 
justly  applicable  to  the  payment  of  his  debts,  even  where 
there  is  no  specific  lien  on  the  property,  is  imdoubted;  it  is 
a  very  ancient  jurisdiction.  And,  again,  it  has  been  said 
that  while  courts  of  equity  are  not  tribunals  for  the  collec- 
tion of  debts,  yet  they  afford  their  a5d  to  enable  creditors 


»  Holladay  ».  HodRe,  84  S.  C.  109. 

?See  Adams's  Doct.  Eq.  129; 
Smith  and  Wolfs  Appeal,  104  Pa. 
381 ;  Shamwald  o.  Lewis,  7  Sawyer  C. 
C.  Rep.  148,  and  People's  Nat.  Bank 
of  Pittsburg  V.  Loeffert,  184  Pa.  172. 
This  last  is  an  interesting  case,  as 
illustrating  the  extent  to  which 
equity  will  go  where  a  debtor  has 
placed  improvements  upon  the  realty 
of  a  third  party  who  connives  with 
the  debtor  to  defraud  the  creditors 
of  the  latter.  In  such  cases  the  cred- 
itors can  maintain  an  equitable  lien 
on  the  property  to  the  extent  of  the 
value  of  the  improvements.  Ante, 
§  242.  See,  also,  in  this  connection, 
Huntington  v.  Jones,  72  Conn.  45, 
where  trustees  agreed  to  anticipate 
payments  to  a  cestui  que  trust,  and 
Lippincott  v,  Evans,  35  N.  J.  Eq. 
663,  where  the  property  was  held 
no^  to  be  liable  to  a  bill. 

*  Housmann  v.  Grossman,  177  Pa. 


453;  Lay  o.  Myers,  181  111.  App.  614; 
Wescott  t^.  Sioux  City,  141  la. 
453. 

^  A  patent  right  may  be  subjected 
by  a  bill  in  equity  to  the  payment  of 
a  judgment  debt  of  the  patentee. 
Agar  V,  Murray,  105  U.  S.  126; 
Gillett  V,  Bate,  86  N.  Y.  87.  See, 
however,  under  the  Massachufletts 
statute',  Carver  v.  Peck,  131  Maas. 
291;  and  under  the  limited  equi- 
table jurisdiction  of  the  Pennsylvania 
courts,  Bakewell  v,  Keller,  11  W.  N. 
C.  300,  where  it  was  held  that  such 
a  bill  would  not  lie.  (This  is  now 
corrected  by  the  Act  <rf  1889,  P.  L. 
172.)  See,  moreover,  Oilman  v. 
Bell,  99  111.  144,  where  it  was  held 
that  equity  would  not  compel  the 
donee  of  a  power  to  execute  it  in  his 
own  favor  at  the  instance  of  creditors. 

»  By  Mr.  Justice  Fidd  in  The  Pub- 
lic Works  t^.  Columbia  Coll.,  17  WaQ. 
621. 
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to  obtain  payment,  when  their  legal  remedies  have  proved 
to  be  inadequate.^ 

The  leading  authorities  upon  the  subject  in  the  United 
States  may  be  said  to  be  Spader  v.  Davis  *  and  Bayard  v. 
Hoffman.'  In  these  cases  Chancellor  Kent,  basing  his 
opinion  upon  some  early  English  decisions/  held  that  in 
cases  of  fraudulent  alienation  courts  of  equity  ought  to 
interfere,  whether  the  property  could  be  reached  by  execu- 
tion at  law  or  not.  Since  the  time  of  these  decisions  the 
equitable  remedy  by  creditor's  bill  has  been  extensively 
used  in  many  of  the  United  States,  and  its  efficiency  has  been 
much  increased  in  several  states  by  statute;  and  in  some 
instances  the  remedy  is  expressly  specified  in  the  grant  of 
chancery  powers  to  the  courts. 

As  this  remedy  is  based  upon  the  incapacity  to  obtain 
relief  at  common  law,  it  is  incumbent  upon  the  complainant, 
as  a  general  rule,  to  show  that  he  has  exhausted  his  common- 
law  remedies  before  resorting  to  equity.*    This  is  generally 


^By  Justice  Harlan  in  Taylor  v, 
Bowker,  111  U.  S.  110.  See  People's 
Bank  v.  Loeffert,  1S4  Pa.  164,  for  an 
illustration  of  the  extent  to  which 
this  relief  will  be  carried,  and  an  ex- 
planation of  the  principle  on  which 
it  is  based  by  Mr.  Justice  Fell. 

*5  Johns.  Ch.  280;  on  appeal, 
nnminef  Hadden  v.  Spader,  20  Johns. 
654. 

» 4  Johns.  Ch.  452. 

*  Taylor  v.  Jones,  2  Atk.  600;  King 
V.  Marissal,  3  Atk.  192;  Horn  v,  Horn, 
Ambl.  79.  Of  this  last  case.  Lord 
Thuriow  is  reported  to  have  said: 
"The  opinion  in  Horn  v.  Horn  is  so 
anomalous  and  unfounded  that  forty 
such  opinions  would  not  satisfy  me." 
Grogan  v.  Cooke,  2  Ball.  &  Beat.  233. 
The  reasoning  of  Lord  Thuriow 
prevailed  in  the  English  law,  and  the 
consequence  was,  that  it  subse- 
quently was  found  necessary  to  make 
choses  in  action  liable  to  execution 
by  statute.    See,  upon  the  subject, 


Green  v,  Keene,  14  R.  I.  388,  and 
First  Nat.  Bk.  of  Shreveport  v,  Ran- 
daU,  20  R.  I.  (Part  II.)  81. 

>  Newman  v.  Willetts,  52  111.  101; 
Hall  0.  Joiner,  1  S.  C.  (n.  s.)  136. 
See  Suydam  v.  The  N.  W.  Ins.  Co., 
51  Pa.  394;  Page  v.  Heath,  56  Pa. 
223;  Bickley  v.  Paul,  11  Phila.  257; 
Albright  V.  Herzog,  12  111.  App.  557; 
Tyler  v.  Peatt,  30  Mich.  63;  Bassett 
V,  St.  Albans  Co.,  47  Vt.  312;  Frost 
V.  Libby,  79  Me.  56;  Smith-Dimmick 
Lumber  Co.  p.  Teague,  119  Ala. 
385.  Judgment  in  a  United  States 
court  is  no  basis  for  such  a  bill  in  a 
state  court.  Winslow  v.  Leland,  128 
HI.  304.  It  has  been  ruled  that  where 
the  property  of  a  debtor  can  be 
effectually  reached  by  fi,  fa.  or  by 
attachment,  a  creditor's  bill  will  not 
lie.  Bank  v.  Kern,  193  Pa.  66;  Cole- 
man V.  Hagey,  252  Mo.  102;  Rice  Co. 
V.  McJohn,  244  111.  264,  270;  Huselton 
&  Co.  V,  Durie,  77  N.  J.  Eq.  437; 
Rolapp  V.  Railroad  Co.,  37  Utah,  540. 
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done  by  showing  that  he  has  obtained  a  judgment,^  has 
issued  execution,  and  that  there  has  been  a  return  thereon  of 
nidla  bona.^  And  these  facts  must  be  alleged  in  the  bill 
to  give  the  court  jurisdiction,  for  otherwise  it  would  not 
appear  but  that  the  party  had  a  complete  remedy  at  law.* 
This  rule,  though  a  stringent  one,  is  nevertheless  not  without 
exceptions.  A  judgment  followed  by  a  fruitless  execution, 
however,  is  only  evidence  that  the  legal  remedies  have  been  ex- 
hausted, and  if  the  futility  of  resorting  to  process  at  law  is 
shown  by  other  proofs,  such  as  (for  instance)  an  alleged  fraud- 
ulent assignment  by  an  insolvent  debtor  of  all  his  property, 
suing  out  execution  would  be  an  idle  ceremony,  and  would 
not  be  required  before  filing  a  bill.^  An  exception  is  made, 
for  instance,  in  New  Jersey  and  Oregon  in  favor  of  an  at- 
taching creditor,  because  by  the  law  of  those  states  an 
attaching  creditor  by  his  writ  obtains  a  lien  on  the  property. 
Other  instances  will  be  found  in  the  notes.* 


^  But  obtaining  a  lien  by  attach- 
ment has  been  held  to  be  sufficient, 
Bennett  v.  Minott,  28  Greg.  339. 

2  See  Jones  v.  Green,  1  Wall.  332; 
Beck  V.  Burdctt,  1  Paige  Ch.  305,  308; 
BrinkerhofT  v.  Brown,  4  Johns.  Ch. 
671;  Williams  v.  Brown,  4  Johns.  Ch. 
682;  McDermutt  v.  Strong,  4  Johns. 
Ch.  687;  Hendricks  v.  Robinson,  2 
Johns.  Ch.  283;  Brown  t^.  Long,  II  red. 
Eq.  190;  McNairy  v.  Eastland,  10 
Yerg.  310,  319;  Stone  v.  Manning,  2 
Scam.  530;  Manchester  v,  McKee,  4 
Gilm.  511;  Matarese  v.  Caldarone,  26 
R.  I.  348;  Miller  v,  Davidson,  3  R.  I. 
518;  Dornmeel  v.  Ward,  108  111.  216; 
Rcjcse  V.  Bradford,  13  Ala.  837; 
Webster  v,  Clark,  25  Me.  313;  Tap- 
pan  V,  Evans,  11  N.  H.  312;  Allen 
V.  Montgomery,  48  Miss.  106;  Ham- 
len  V.  McGillicuddy,  62  Me.  268 
(as  to  sufficiency  of  special  return 
amounting  to  nvUa  bona);  note  to 
Sexton  V.  Wheaton,  1  Am.  Lead.  Cas. 
54,  55;  Beidler  v,  Douglas,  35  111. 
App.  124;  Vicks.  &  M.  R.  Co.  v. 


Phillips,  64  Miss.  108;  Com  v.  Green- 
berg,  181  ni.  App.  669.  This  is  no 
longer  the  rule  in  South  Carolina. 
State  V.  Foot,  27  S.  C.  340.  Nor  in 
North  Carolina.  Hancock  v.  Wooten, 
107  N.  C.  9. 

>  Newman  v.  Willetts,  52  HI.  101; 
Nat.  Tube  Co.  w.  Ballou,  146  U.  S. 
517.  See,  in  this  connection.  Smith 
V.  Bourbon  Co.,  127  U.  S.  105;  ITie 
Northwestern  Iron  Co.  v.  The  Cen- 
tral Trust  Co.,  90  Wis.  570,  and 
Jenks  t;.  Horton,  114  Mich.  48;  Bruce 
V.  Hoidal,  119  Minn.  362;  Schel- 
owski  V.  Pawlowski,  168  Mich.  664. 

^Case  0.  Beauregard,  101  U.  S. 
688-690;  Sage  v.  Memphis  &  Little 
Rock  R.  R.  Co.,  125  U.  S.  361;  Tallcy 
».  Curtain,  8  U.  S.  App.  347;  Mer- 
chants' Nat.  Bank  v.  Greenhood,  16 
Mont.  395;  Blair  v.  Illinois  Steel  Co., 
159  III.  &50]  Springer  v,  Puttkamer, 
159  111.  567;  Fleischner  v.  Bank  of  Mo- 
Minnville,  36  Greg.  553;  Freeman  9. 
Stuart,  119  Ala.  158. 

^See  Sage  v,  Memphis  &  Little 
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The  filing  of  a  creditor's  bill,  and  the  services  of  process 
Create  a  lien  in  equity  upon  the  effects  of  a  judgment- 
debtor.  It  has  been  aptly  termed  an  *' equitable  levy."  * 
It  may  be  filed  by  one  creditor  alone,  or  by  one  on  behalf 
of  himself  and  all  others  who  choose  to  come  in.* 

Bills  of  this  description  are  sometimes  employed  for  the 
purpose  of  subjecting  the  separate  property  of  married 
women  to  the  payment  of  their  debts.' 

Still  more  frequently  in  modem  times  have  creditors' 
bills,  or  bills  in  the  nature  of  creditors'  bills,  been  en- 
tertained for  the  relief  of  creditors  of  insolvent  corpora- 
tions.^ The  jurisdiction  of  Courts  of  Chancery  in  such 
cases  may  be  placed  partly  on  the  advantages  of  the  equi- 
table remedy  now  under  consideration,  and  partly  on  the 
nature  of  corporate  property.  It  has  been  held  in  some 
cases,  that  in  equity  the  capital  stock  of  a  corporation  is 
a  trust  fund  for  the  payment  of  its  debts;  and  that  the 


Rock  Railroad  Co.,  125  U.  S.  361; 
Brown  v.  Lake  Superior  Iron  Co.,  134 
U.  S.  530;  Francis  v,  Lawrencei  48 
N.  J.  £q.  508;  Dawson  v,  Sims,  14 
Oreg.  561;  Turner  v,  Adams,  46  Mo. 
95;  Payne  v.  Sheldon,  63  Barb.  169; 
Botsford  V,  Beers,  11  Conn.  369; 
Huntington  ».  Jones,  72  Conn.  45; 
Stephens  ».  Beal,  4  Ga.  319;  Tappan 
V.  Evans,  11  N.  H.  311;  Merchants' 
Nat.  Bank  v,  Paine,  13  R.  I.  592; 
Aigeltinger  v.  Einstein,  143  Cal.  609; 
Bay  V.  Cook,  31  111.  336;  Dillman 
V.  Nadelhoflfer,  162  111.  625;  Ticonic 
Bank  v.  Harvey,  16  la.  141;  Logan 
V.  Logan,  22  Fla.  561;  Binnie  v. 
Walker,  25  111.  App.  82;  Reybum 
V.  Mitchell,  106  Mo.  365;  Ready  v. 
Smith,  170  Mo.  163;  Stephens  v. 
Parvin,  33  Colo.  60;  Smith  u.  Heusen, 
89  Kan.  792;  Ziska  v.  Ziska,  20  Okl. 
634. 

» Tilford  V.  Burnham,  7  Dana,  110; 
Miller  v.  Sherry,  2  Wall.  249;  Mer- 
cantile Trust  Co.  V.  Southern  States 
L.  &  T.  Co.,  86  Fed.  711;  King  », 


Goodwin,  130  111.  102;  Taylor  v. 
Taylor,  59  N.  J.  Eq.  86;  Davidson  v, 
Burke,  143  111.  139.  But  (it  was  held 
in  a  North  Carolina  case)  only  on 
equitable  assets.  Bank  v.  Bank,  127 
N.  C.  432. 

*  Hendricks  v.  Robinson,  2  J.  C. 
R.  283.  See  Saxton  v.  Davis,  18 
Ves.  78,  82,  and  St.  Louis  v.  O'Neil 
Lumber  Co.,   114  Mo.  74. 

'See  Lillia  v.  Airey,  1  Ves.  Jr. 
277;  Methodist  Episcopal  Church  v. 
Jaques,  1  Johns.  Ch.  450;  Tcxld  v. 
lAie,  15  Wis.  365;  Kerr  on  Receivers, 
57  (2d  Am.  ed.). 

*  Barber  v.  International  Co.  of 
Mexico,  73  Conn.  587.  A  court  of 
equity  has  the  power  to  review  the 
question  of  the  reasonableness  of 
salaries  for  the  personal  ser\nces  of 
directors  as  corporate  officers,  though 
fixed  by  the  stockholders,  especially 
where  the  salary  was  fixed  by  the 
vote  of  the  director  as  a  majority 
stockholder  for  his  own  benefit. 
Lillard  v.  Oil  Co.,  70  N.  J.  Eq.  197. 
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liabilities  of  subscribers  to  capital  stock  and  the  dealings 
of  stockholders  with  shares  are,  in  equity,  to  be  determined 
and  regulated  largely  with  reference  to  this  fiduciary  nature 
of  the  capital  stock.    The  leading  case  upon  the  subject  in 
this  country  may  be  said  to  be  Sawyer  v.  Hoag,  decided 
by  the  Supreme  Court  of  the  United  States  in  1873.^    This 
case  has  been  followed  by  others  in  the  Federal  tribunals; 
and  similar  decisions  have  been  made  in  state  courts.* 
Whether,  however,  the  stock  of  a  corporation  is  to  be  regarded 
as  a  trust  fund  has  been  doubted.   But  whatever  the  grounds 
of  the  jurisdiction  may  be,  its  existence  is  well  established ; 
and  by  bills  in  such  cases,  in  the  nature  of  creditors'  bills,' 
unpaid  subscriptions  to  capital  stock  may  be  collected,  the 
fraudulent  disposition  of  corporate  assets  may  be  enjoined, 
and  the  administration  of  corporate  property  for  the  benefit 
of  creditors  and  others  may  be  secured.*     The  personal 
liability  of  directors  may  be  enforced  by  such  bills,^  and, 
indeed,  in  some  jurisdictions  such  liability  is  enforceable 
in  equity  alone.* 
The  subject  was  considered  in  the  year  1886,  by  the 


» Sawyer  ».  Hoa^,  17  Wall.  610. 

*  Among  the  authorities  on  this 
subject  are  Sawyer  v.  Upton,  91 
U.  S.  56;  Hatch  v.  Dana,  101  U.  S. 
205;  County  of  Morgan  v,  Allen,  103 
U.  S.  40S;  Crandall  v.  Lincoln,  52 
Conn.  73;  Messersmith  u.  Sharon  Sav- 
ings Hank,  06  Pa.  440;  Beirs  Appeal, 
115  Pa.  88;  Bailey  v,  Pittsburg  Coal 
R.  R.  Co.,  139  Pa.  213;  First  Nat.  Bk. 
V.  Gustin  Mining  Co.,  42  Minn.  327 
(it  may  be  noted  that  the  same  court 
decided  differently  in  Hospes  v, 
Northw.  Mfg.,  etc.,  Co.,  48  Minn. 
174);  and  Vermont,  etc.,  Co.  v.  Dedez 
Co.,  135  CaL  579;  Handley  v.  Stutz, 
139  U.  S.  417,  and  article  in  25  Am. 
Law  Rev.,  p.  749,  by  R.  C.  McMuiv 
trie,  Esq. 

•  By  a  bill  in  the  nature  of  a  cred- 
itor's bill,  stockholders  of  an  insol- 
vent corporation  may  be  compelled 


to  pay  the  difference  between  the 
par  value  of  stock,  and  the  reason- 
able value  of  property  conv^ed  in 
payment  of  subscriptions.  Picker- 
ing V.  Townsend,  118  Ala.  351. 

*  See  Hollins  o.  Brierfield  Co.,  150 
U.  S.  371;  Lane's  Appeal,  105  Pa.  49; 
Trust  Company  v.  Loan  Co.,  92  Mc. 
444;  Barton  Nat.  Bank  v.  Atkins,  72 
Vt.  33;  Brown  v.  Fisk,  23  Fed.  228; 
Tunesma  v.  Shuttler,  114  111.  156; 
Rounds  V,  McCormick,  114  111.  253; 
OIney  v.  Conanicut  Co.,  16  R.  I. 
597;  Vermont,  etc.,  Co.  v.  Dedes 
Co.,  135  Cal.  579;  Cook  v.  Carpenter, 
212  Pa.  165;  Signor  Tie  Co. ».  Monett 
Co.,  198  Fed.  413. 

.  >Penn  Bank  v.  Hopkins,  111  Pa. 
328. 

•  Stone  V,  Chisolm,  113  U.  S.  302; 
Chase  v.  Curtis,  113  U.  S.  452;  Win- 
chester V.  Mabury,  122  Cal.  522. 
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Supreme  Court  of  Pennsylvania  in  Penn  Bank  v.  Hopkins,* 
just  cited,  and  the  ruling  of  the  court  in  that  case  may  be 
usefully  referred  to,  not  only  because  it  reiterated  the  gen- 
eral doctrine  that  a  creditor's  bill  may  be  maintained 
against  the  directors  of  an  insolvent  corporation  for  the 
mismanagement  of  its  affairs,  but  also  because  it  illustrates 
two  of  the  points  which  not  unfrequently  arise  in  such 
cases.  It  there  appeared  that  an  insolvent  corporation 
had  made  an  assignment  for  the  benefit  of  its  creditors, 
and  that  certain  of  the  creditors  had  subsequently  filed  a 
bill  agamst  the  directors  of  the  corporation  to  which  the  as- 
signeefor  the  benefit  of  creditors  was  made  a  party  defendant. 
It  was  held,  in  the  first  place,  that  the  bill  in  equity  prevented 
any  suit  at  common  law  from  being  brought  by  the  assignee, 
in  the  name  of  the  corporation,  against  the  directors  for  the 
same  cause  of  action,  and  that  the  pendency  of  the  creditor's 
bill  was  a  good  plea  in  the  abatement  of  the  action  at  law. 
It  was  ruled,  in  the  second  place,  that  where  the  wrong 
complained  of  is  perpetrated  by  the  directors  themselves, 
it  is  not  necessary  to  show  that,  before  the  bill  was  filed, 
there  had  been  a  demand  upon  the  corporation  to  proceed, 
and  a  refusal  on  its  part  to  do  so.^ 

,  In  1888  the  right  of  a  single  judgment-creditor  of  a  cor- 
poration to  invoke  chancery  aid  for  the  purpose  of  collecting 
his  debt,  was  considered  by  the  Supreme  Court  of  the 
United  States,  in  Sage  v.  Memphis  and  Little  Rock  Railroad 
Company.'  That  was  a  case  in  which  the  bill  alleged  that 
the  property  of  the  company  was  so  heavily  mortgaged  that 
if  the  plaintiff  should  attempt  to  enforce  payment  of  his 
debt  by  seizure  and  sale  on  execution,  there  would  be  no 
bidders  at  more  than  a  nominal  amount;  whereas,  if  the 
property  were  placed  in  the  hands  of  a  receiver  a  surplus 
for  the  pajrment  of  the  plaintiff's  debt  would  result.     It 

» 111  Pa.  328.  and  Marsh  o.  Kaye,  168  N.  Y.  196; 

*  Upon  this  last  point,  see,  also,  Montgomery  Traction  Co.  v.  Har- 

the  cases  cited  under  the  head  of  mon,  140  Ala.  505. 

Fraud  by  Directors  and  Promoters  *  125  U.  S.  361. 
of  Companies,  arUe,  §§  238  and  239; 
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was  held  that  these  averments  were  sufficient  to  give  the 
court  the  jurisdiction  claimed,  and  that  the  facts  of  the  case 
justified  its  exercise. 


628.  Creditors'  bills  of  the  second  class;  Administration 
suits. 

Creditors'  bills  of  the  second  class — i.  e.,  those  which  are 
filed  after  the  death  of  the  debtor — ^generally  result  in  an 
administration  of  his  estate,  because  the  executor  or  ad- 
ministrator does  not  generally  admit  assets  in  his  answer. 
If,  however,  assets  are  admitted,  the  debt  of  the  creditor 
who  files  the  bill  will  be  collected,  but  there  will  be  no  decree 
for  the  general  administration  of  the  estate.  In  most  cases, 
however,  there  is  no  admission  of  assets,  and  the  court  then 
goes  on  to  ascertain  what  the  assets  are,  to  get  them  in, 
and  to  distribute  them  properly  among  creditors,  legatees, 
and  other  parties  interested.  When  bills  for  getting  in  and 
distributing  the  estate  of  a  decedent  are  filed  by  legatees, 
they  are  termed  Administration  Suits.  The  principles 
which  govern  the  action  of  the  court  in  administration  suits, 
and  in  creditors'  bills  where  no  assets  are  admitted,  are 
the  same  and  may  be  considered  together.  A  biD  for  ad- 
ministration may  also  be  filed  by  an  executor  or  adminis- 
trator who  (in  England)  could  only  obtain  complete  exonera- 
tion by  having  his  accounts  passed  in  chancery,  and  was, 
therefore,  entitled  to  insist  upon  that  protection.* 

629.  Not  of  great  importance  in  this  country. 

Bills  for  the  administration  of  the  estates  of  decedents 
are  of  much  less  importance,  and  of  much  less  frequent 
occurre  ce,  in  this  country  than  in  England,  as  the  distribu- 
tion of  such  assets  is,  in  most  states,  vested  by  statute  in 
Probate  or  Orphans'  Courts,  or  similar  tribunals.*    In  some 

*  Adams's    Eq.    257.      See,    also,  Frost  v.  Libby,  79  Me.  56;  Ward  p. 

Brown  v.  McDonald,  1  Hill  Ch.  300;  Wood,  32  111.  App.  289;  Newbcny  », 

Adams  v,  Dixon,  19  Ga.  613.  '  Wilkinson,  199  Fed.  679;  McCauiey 

« See  Board  of  Public  Works  v,  v.  McCauiey,  202  Fed.  281. 
Columbia   CoUege,    17    WaU.    521; 
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states,  however,  the  jurisdiction  of  chancery  by  administra- 
tion suits  is  expressly  conferred  upon  the  courts;  and  in 
some  instances  the  equitable  remedy  has  to  be  invoked  in 
order  to  meet  cases  which  cannot  be  properly  dealt  with  in 
other  tribunals.^  It  will,  therefore,  be  proper  to  state  briefly 
the  nature  of  this  equitable  remedy,  and  the  doctrines 
which  are  generally  incidental  thereto. 


630.  General  course  of  proceeding  in  an  administration 
suit 
Administration  bills  are  usually  filed  by  one  or  more 
creditors  or  legatees  on  behalf  of  all ;  ^  and  the  decree,  on 


^See  Hagan  v.  Walker,  14  How. 
33,  where  a  bill  was  filed  by  a  cred- 
itor d  a  deceased  debtor  against  the 
administrator,  and  a  party  who  was 
fraudulently  holding  property  of  the 
deceased,  which,  in  equity,  should 
have  been  applied  to  the  payment  of 
his  debts.  See,  also.  Fowler's  Ap- 
peal, 87  Pa.  454  (where  the  subject 
is  exhaustively  discussed);  Frey  v, 
Demarest,  16  N.  J.  Eq.  236;  Dor- 
sheimer  v.  Rorback,  23  N.  J.  Eq.  52 
Lupton  V,  Lupton,  2  Johns.  Ch.  614 
Pharis  v.  L^chman,  20  Ala.  662 
Ligon  V,  ligon,  105  Ala.  460;  Pratt 
V.  Northern,  5  Mass.  95;  Reader  v. 
Speake,  4  S.  C.  393;  Freeland  v. 
Dazey,  25  111.  294;  Carrington  v. 
Didier,  8  Gratt.  260;  Sabd  v,  Sling- 
lufT,  52  Md.  132;  Farrar  t^.  Hazelden, 
9  Rich.  Eq.  336;  Gamer  v.  Lyles,  35 
Miss.  184;  Walker  v.  Morris,  14  Ga. 
323;  Brown  v.  McDonald,  1  Hill  Ch. 
300;  Adams  v.  Dixon,  19  Ga.  513; 
Buskirk  v.  Peck,  57  W.  Va.  360; 
Thompson  o.  Brown,  4  Johns.  Ch. 
619;  McKay  o.  Green,  3  Johns.  Ch. 
56;  Winslow  v.  Leiand,  128  111.  304; 
Alexander  o.  Leakin,  72  Md.  199; 
Meyer  v.  Garthwaite,  92  Wis.  571;. 
Aull  V.  St.  Louis  Trust  Co.,  149  Mo.  1. 
See  Thompson  v,  Tappen,  5  Johns. 


Ch.  518,  where  an  injunction  to  re- 
strain a  suit  at  law  was  refused. 

Since  the  United  States  Circuit 
Courts  in  equity  have  the  jurisdic- 
tion of  the  High  Court  of  Chancery 
at  the  adoption  of  the  Constitution, 
such  courts  have  no  jurisdiction  of 
pure  probate  proceedings  quasi  in 
rem  establishing  the  succession  of  a 
decedent's  property,  which  at  the 
time  was  within  the  exclusive  juris- 
diction of  the  ecclesiastical  courts. 
Federal  courts  act  with  reference  to 
estates  of  deceased  persons  only  to 
ascertain  and  enforce  claims  between 
citizens  of  different  states  after  the 
state  courts  have  probated  the  will 
or  established  intestacy.  Under- 
ground Electric  Co.  v,  Owsley,  169 
Fed.  675,  but  it  may  where  it  has 
jurisdiction  of  the  parties  appoint  a 
receiver  of  an  estate  pending  the  pro- 
bate of  a  will,  in  the  absence  of  the 
appointment  of  a  custodian  by  the 
probate  court,  and  this  although  pro- 
ceedings for  the  probate  of  the  will 
and  the  appointment  of  an  executor 
are  pending  in  such  court  which  have 
been  delayed  by  reason  of  litigation 
between  parties  in  interest.  Under- 
ground Ry. Co. V.Owsley,  176  Fed. 26. 

*  See  Thompson  v.  Brown,  4  Job<U9. 
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such  bills,  is  for  a  general  account  of  the  debts,  and  for  an 
account  and  application  of  the  personal  assets.  If  the  per- 
sonal estate  should  prove  insufficient,  a  decree  will  be  made 
against  the  realty.^  The  bill  enures  to  the  benefit  of  all 
the  creditors  who  may  come  in  and  prove  thdr  debts  under 
it,  BO  as  to  prevent  the  running  of  the  Statute  of  Limita- 
tions; but  up  to  the  time  of  the  decree  for  an  account,  the 
suit  is  under  the  control  of  the  creditor  who  has  filed  the 
bill.  After  the  decree  the  case  is  dififerent,  as  the  fund 
is  then  in  court,  and  the  creditor  who  has  filed  the  bill  ceases 
to  have  absolute  control  of  the  suit. 

Upon  the  filing  of  the  executor's  answer,  the  balance  ad- 
mitted therein  to  be  m  his  hands  is  ordered  to  be  paid  into 
court;  and,  if  the  circumstances  warrant  such  a  course,  a 
receiver  of  the  outstanding  personalty,  and  the  rents  of  the 
real  estate,  will  be  appointed.* 

It  sometimes  happens  that  several  administration  suits 
are  simultaneously  instituted  by  creditors  and  l^atees,  and 
that  actions  at  law  are  also  brought  against  the  executor 
by  parties  having  claims  against  the  estate.  After  a  decree 
has  been  made  in  one  of  the  administration  suits,  all  the 
suits  will  be  consolidated;  and  restraining  orders  will  be 
issued,'  preventing  any  creditor  from  proceeding  further  in 
his  action  at  law.^ 

When  the. assets  have  been  secured,  and  their  adminis- 
tration undertaken  by  the  court,  the  next  step  is  their  dis- 
tribution.^ 

For  this  purpose  a  reference  is  directed  to  a  master,  by 
whom  an  account  of  the  personal  estate,  the  testamentary 
expenses,  and  the  legacies  is  taken,  and  before  whom  the 
debts  must  be  proved.    A  time  is  fixed  by  advertisement, 

Ch.  616;  Hasen  v.  Duriing,  2  N.  J.  '  It  is  not  now  neoesBary  to  file  an 

Ek).  133;  but  see  Beveriy  v,  Rhodes,  injunction   bill;  an  order  may    be 

86  Vt.  415.  obtained     in     the     administratioD 

1  See  Adams's  Doct.  Eq.  258.  suit. 

<  Harmon  v.   Wagener,  33  S.  C.  *  See  Rhodes  v.  AniBinek,  38  Md. 

487;  and  the  rule  as  to  a  return  of  345. 

nulla  bona  has  no  application  to  this  *  Adama^s  Doct  Eq.  260. 
class. 
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within  which  aU  claims  must  be  presented,  upon  the  expinir 
tion  of  which  the  master  reports  the  claims  which  have  been 
established;  and  the  court,  by  its  decree  on  further  directions, 
authorizes  a  distribution  of  the  fimd  among  them,  and  pro- 
tects the  personal  representative  from  any  future  claim.* 

631.  Eqtiitable  Assets;  doctrine  of  comparatively  little 
importance. 

As  imder  the  equitable  remedy  of  partnership  bills,  cer- 
tain equitable  doctrines  were  considered  because  their  appli- 
cation was  most  frequent  in  cases  of  that  kind;  so,  in  treating 
of  the  subject  of  administration  suits,  it  will  be  proper  to 
notice  one  or  two  doctrines  originally  peculiar  to  the  Court 
of  Chancery,  which  are,  in  such  suits,  most  frequently 
invoked.  These  are  the  doctrines  of  Equitable  Assets, 
of  Performance,  and  of  Satisfaction. 

The  doctrine  of  Equitable  Assets  is  one  which  has  never 
been  extensively  applied  in  the  United  States,  and  has 
lost  its  importance  in  England  in  consequence  of  the  act 
of  1870,^  by  which  it  is  provided  that  simple  contract  and 
specialty  creditors  are,  in  future,  payable  pari  passu,  out 
of  both  legal  and  equitable  assets. 

But  it  is,  perhaps,  necessary  to  say  a  few  words  upon  the 
subject  of  equitable  assets,  not  only  because  in  some  states 
the  doctrine  may  be,  occasionally,  of  practical  importance, 
but  also  because  it  furnishes  an  illustration  of  the  effect 
which  the  influence  of  equitable  principles  has  had  upon 
general  jurisprudence  both  in  England  and  in  this  country. 

632.  Origin  of  the  doctrine. 

In  England  the  real,  as  well  as  the  personal,  property  of  a 
decedent  was  originally  liable  for  the  payment  of  his  debts. 
But  imder  the  influence  of  the  Feudal  system  (one  of  the 
main  objects  of  which  was  to  transmit  real  estate  in  an 

^  Adams's    Doct.    Eq.    262.     The  also  be  had  tc  3  Williams  on  Exeo- 

above  brief  statement  of  the  course  of  utors,  611  (9th  Eng.  ed.). 
an  administration  suit  is  principally  *  52  and  53  Vict.,  c.  46. 
taken  from  Adams.    Reference  may 
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unimpaired  condition  from  the  ancestor  to  the  heir),  the 
rule  grew  up  that  lands  in  the  hands  of  the  heir  were  not 
bound  for  the  debts  of  the  ancestor,  unless  there  was  some 
deed  or  writing  under  seal  (called  a  special  contract  or 
specialty)  by  which  the  heir,  as  well  as  the  ancestor,  was 
in  express  terms  charged  or  bound  with  the  payment  of 
the  debt.  In  such  a  case  the  heir  was  liable,  on  the  decease 
of  his  ancestor,  to  pay  the  debt  or  fulfil  the  contract,  to  the 
value  of  the  land  which  had  descended  to  him  from  his 
ancestor,  but  not  further,  and  the  lands  so  descended  were 
termed  assets  by  descent,  from  the  French  word  €LSsez 
(enough),  because  the  heir  was  bound  only  so  far  as  he  had 
lands  descended  to  him  enough  or  sufficient  to  answer  the 
debt  or  contract  of  his  ancestor.^  Moreover,  if  the  heir  was 
not  expressly  named  in  the  obligation,  the  lands  in  his 
hands  were  not  bound ;  and  after  the  power  of  testamentary 
alienation  of  real  estate  was  conferred  by  statute,  a  debtor 
who  had  boimd  his  heir  by  a  specialty  became  enabled  to 
defeat  his  creditor  by  devising  his  estate  to  some  other 
person  than  his  heir,  and  in  this  case  neither  the  heir  nor 
the  devisee  was  under  any  liability  to  the  creditors.  If, 
however,  the  ancestor,  impelled  by  a  sense  of  justice,  devised 
the  real  estate  to  trustees  for  the  payment  of  debts,  or, 
what  was  the  same  thing,  charged  it  with  the  payment  of 
debts,  the  real  estate  then  became  trust  property,  and  as 
such  fell  under  the  administration  of  the  Court  of  Chancery. 
Now,  it  is  one  of  the  maxims  of  this  court  that  '' equality 
is  equity";  and  hence,  when  the  real  estate  of  a  decedent 
came  to  be  applied  to  the  payment  of  his  debts  under  the 
supervision  of  a  chancellor,  not  only  were  the  simple  contract 
debts  held  entitled  to  be  paid  out  of  the  fund,  but  they  were 
placed  upon  exactly  the  same  footing  as  debts  by  specialty, 
in  other  words,  all  the  debts  were  payable  pari  passu. 

By  various  statutes  the  injustice  to  creditors,  which  so 
long  existed  in  the  English  law,  was  abolished,  and  the  land 
of  every  debtor,  which  was  not  by  his  will  charged  with, 

^See  Williams  on  Real  Prop.  285      (22d  od.),  whence  the  above  atale- 

ment  is  taken. 
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or  devised  subject  to  the  payment  of  his  debts,  was  made 
assets  for  the  payment  of  debts,  reserving,  however,  to 
creditors  by  specialty,  in  which  the  heir  was  bound,  the 
same  priority  which  they  originally  possessed.  It  will  be 
observed,  however,  that  land  expressly  charged  with  or 
devised  subject  to  the  payment  of  debts  was  exempted  from 
the  operation  of  these  statutes,  and  therefore  ntill  fell  under 
the  equitable  maxim,  already  stated,  that  equality  is  equity. 
Hence  there  arose  two  classes  of  assets — first,  legal  assets, 
or  those  which  by  law  (either  common  law  or  statute)  were 
liable  to  the  payment  of  debts,  and  in  these  the  priority  of 
specialty  debts  was  preserved;  and,  second,  equitable  assets, 
or  those  which,  being  administered  solely  in  the  Court  of 
Chancery  were  applicable  to  the  payment  of  all  debts  of 
whatever  description  pari  passu.  This  distinction  has  been 
(as  already  stated)  finally  abolished  by  the  statute  of  1870.* 

633.  Silk  y.  Prime. 

Before  the  passage  of  the  statute  of  1870,  the  doctrine  of 
equitable  assets  occupied  a  very  considerable  place  in  the 
attention  of  English  chancellors,  and  the  cases  by  which  the 
doctrine  was  illustrated  and  explained  are  quite  numerous. 
In  the  present  condition  of  the  law,  it  is  conceived  that  it 
will  be  sufficient  to  notice  two  of  them  only.  In  Silk  v. 
Prime  ^  (one  of  a  few  judgments  of  Lord  Camden,  as  chan- 
cellor, which  have  come  down  to  us  well  reported)  the 
testator,  Christopher  Thomson,  directed  the  defendants, 
Prime  and  Moxon  (whom  he  afterwards  constituted  his 
executors),  to  sell  his  real  estate  or  such  parts  thereof  as 
should,  with  his  personal  estate,  be  sufficient  to  pay  all 
his  just  debts,  and  to  apply  the  money  arising  therefrom, 
together  with  the  money  arising  from  his  personal  estate,  for 
the  payment  of  all  his  just  debts.  It  was  argued  that  as  the 
testator  had  united  both  funds  together  in  the  hands  of  his 
trustees  and  executors,  both  must  be  one  consolidated  fund 

1  A  sketch  of  the  doctrine  of  equi-         '  1  Bro.  Ch.  138,  n.;  2  Lieod.  Cas. 
table  afisets  will  be  found  in  Benson      Eq.  Ill  (4th  Eng.  ed.). 
V,  he  Roy,  5  Johns.  Ch.  651. 

52 
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to  follow  one  course  of  administration;  but  the  Lord  Chaxi- 
cellor  said  ''the  answer  is,  that  in  all  cases  where  the  trustee 
and  executor  is  one  person  the  funds  are  consolidated  in  the 
same  manner^  for  out  of  both  he  is  to  pay  all  his  debts;  but 
the  course  of  administration  is  different,  and  by  that  very 
method  it  is  that  the  court  is  enabled  to  pay  ail  the  debts 
without  distinction,  as  far  as  the  assets  will  go,  and  by 
marshalling  both  kinds  of  assets,  makes  them  amicably  com- 
bine to  answer  the  full  intention  of  the  testator.'^ 

634.  Cook  V.  Gregson. 

In  a  more  modem  case  the  doctrine  of  equitable  assets  was 
thoroughly  considered  by  Vice-Chancellor  Kandersley,  and 
his  opinion  has  been  justly  regarded  as  a  most  clear  and 
learned  explanation  of  the  difference  between  the  two  kinds 
of  assets.^  ''The  general  proposition,"  said  that  learned 
judge,  ''is  clear  enough  that,  when  assets  are  made  av£ul- 
able  in  a  court  of  law,  they  are  legal  as^ts;  and  when  they 
can  only  be  made  available  through  a  court  of  equity, 
they  are  equitable  assets.  This  proposition  does  not, 
however,  refer  to  the  question  whether  the  assets  can  be 
recovered  by  the  executor  in  a  court  of  law  or  in  a  court 
of  equity.  The  distinction  refers  to  the  remedies  of  the  credr 
iioTf  and  not  to  the  nature  of  the  property.  The  question  is 
not  whether  the  testator's  interest  was  legal  or  equitable,  but 
whether  a  creditor  of  the  testator  seeking  to  get  paid  out  of 
such  assets  can  obtain  payment  thereout  from  a  court  of 
law,  or  can  only  obtain  it  through  a  court  of  equity;"  and 
the  Vice  Chancellor  then  went  on  to  say  that  l^al  assets 
were  such  as  the  executor  would  have  a  right  to  recover, 
merely  virtube  officii,  i.  e.,  which  he  would  have  had  a  right 
to  recover  if  the  testator  had  merely  appointed  him  executor, 
without  saying  anything  about  his  property  or  the  applica- 
tion thereof.    Other  assets  are,  of  course,  equitable  assets. 

It  has  been  already  observed  that  the  doctrine  of  equitable 
assets  is  of  little  or  no  importance  in  this  country  as  a  head  of 
chancery  jurisprudence,  owing  to  the  fact  that  it  has  been 

^  Cook  V.  Grcgson,  3  Drew.  549. 
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adc^ted  and  incorporated  into  the  statute  law  of  most  of  the 
states;  in  other  wordS;  that  the  debts  of  decedents  are  gener- 
ally paid  pari  passu,  subject  to  some  few  preferences  which 
have  been  mtroduced  by  statute,  and  which  vary  in  different 
states.  It  has,  therefore,  been  thought  sufficient  to  give  a 
very  general  explanation  of  the  doctrine;  and  to  refer  to  the 
two  leading  cases  cited  above.  ^  It  may  be  added  that  the 
right  in  equity  to  enforce  payment  of  a  debt  out  of  assets 
which  are,  for  any  reason,  impressed  with  a  trust  for  its  pay- 
ment, is  one  which  is  fully  recognized  by  the  Federal  courts.^ 
The  assets  of  the  decedent  having  been  got  in,  they  are  ap- 
plied to  the  payment  of  the  debts  and  legacies.  The  order  in 
which  assets  are,  as  a  general  rule,  to  be  applied  to  the  pay- 
ment of  debts,  has  been  attempted  to  be  explained  in  a 
former  chapter.'  This  order,  however,  together  with  the 
order  in  which  debts  are  to  be  paid,  is  the  subject  of  statu- 
tory regulation  in  most  of  the  states. 


636.  Doctrine  of  Performance. 

In  applying  the  assets  to  the  payment  of  debts  and  legacies 
certain  equitable  doctrines  are  occasionally  invoked,  which 
have  not  been  hitherto  explained  and  which  should  therefore 
be  briefly  noticed.  These  doctrines  grow  out  of  the  general 
equitable  principles,  that  equity  imputes  an  intention  to 
fulfil  an  obligation,  and  that  equity  leans  against  double 
portions;  and  they  are  known  by  the  names  of  "Perform- 
ance" and  "Satisfaction." 

The  doctrine  of  Performance  is  applied  (first)  where  there 
is  a  covenant  to  purchase  and  settle  land,  and  a  purchase  is 


1  A  few  of  the  eases  which  have  oo- 
curred  in  the  United  States  upon  the 
general  subject  are  Benson  v,  Le  Roy, 
4  Johns.  Ch.  651;  Stagg  v.  Jackson, 
1  Comst.  206;  Torr's  Estate,  2  Rawle, 
260;  Walker's  Estate,  3  Rawle,  229; 
Agnew  V,  Fettomazi,  4  Pa.  56;  Hoover 
».  Hoover,  6  Pa.  367;  Cadbury  w.  Du- 
val, 10  Pa.  267;  Boldy  9.  Brady,  15 
Pa.  103;  Speny's  Estate,  1  Ashm. 
347;  Cornish  v.  Wilson,  6  Gill.  303; 


Betckhouse  v.  Patton,  5  Pet.  160; 
Henderson  v.  Burton,  3  Ired.  Ch.  259; 
Helm  V.  Darby's  Adm'rs,  3  Dana, 
185;  Cloudas's  Ex'r  v,  Adams,  4  Dana, 
603;  Speed's  Ex'r  ».  Nelson's  Ex'r, 
8  B.  Mon.  499;  Boil  v.  Bull,  8  B.  Mon. 
332. 

*  See  Borer  o.  Chapman,  119  U.  S. 
600;  Central  Trust  Co.  v.  Continen- 
tal Trust  Co.,  86  Fed.  517. 

*  Ante,  §§  346  6(  009. 


820  creditors'  bills  and  administration  suits,   [part  III. 

made  not  expressed  to  be  made  in  pursuance  of  such  cove- 
nant, and  no  express  settlement  is  made;  and  (second) 
where  there  is  a  covenant  to  leave  property,  and  the  cove- 
nantee receives  a  share  under  an  intestacy.* 

636.  Covenant  to  settle,  and  subsequent  purchase. 

Upon  the  first  branch  of  this  doctrine  the  leading  au- 
thorities are  Lechmere  v.  The  Earl  of  Carlisle  *  and  Wil- 
cocks  V.  Wilcocks.'  From  these  cases  and  from  subsequent 
authorities  it  has  usually  been  considered  that  the  following 
propositions  may  be  deduced : — 

First.  That  when  a  person  covenants  to  purchase  and 
settle  lands  of  a  certain  value,  and  afterwards  purchases 
lands  of  an  equal  or  greater  value  which  descend  to  his  heir, 
it  will  be  deemed  a  performance  of  the  covenant. 

Second.  Where  the  lands  purchased  are  of  less  value  than 
the  lands  covenanted  to  be  purchased  or  conveyed  and 
settled,  they  will  be  considered  as  purchased  in  part  per- 
formance of  the  covenant. 

Third.  Where  the  covenant  points  to  a  future  purchase 
of  land,  it  cannot  be  presumed  that  lands  of  which  the 
covenantor  was  seised  at  the  time  of  the  covenant,  descend- 
ing to  his  heir,  were  intended  to  be  taken  in  part  perform- 
ance of  it. 

Fourth.  It  cannot  be  presumed  that  property  of  a  differ- 
ent nature  from  that  covenanted  to  be  purchased  by  the 
covenantor,  was  intended  as  a  performance. 

Fifth.  The  absence  of  the  required  consent  of  the  trustee 
of  the  settlement  will  not  rebut  the  presumption  of  per- 
formance, if  other  circumstances  are  favorable.* 

637.  Covenant  to  pay,  and  subsequent  intestacy. 

Under  the  second  branch  (above  stated)  of  the  doctrine  of 
Performance,  the  cases  are  usually  those  in  which  a  husband 

1  SnelPs  Prin.  of  Eq.   213  (14th  » 2  Vem.  568;  2  Lead.  Cas.  Eq.  415. 

ed.).  *  See  SnelPs  Principles  of  Equity, 

»3  P.  Wms.  227;  Cae.  temp.  Tal-  213;  notes  to  Wilcocks  o.  Wilcocks, 

hot,  M.  2  Lead.  Cas.  Eq.  415. 
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covenants  to  pay  his  wife  a  sum  of  money,  and  then  dies  in- 
testate, so  that  she  becomes  entitled  under  the  Statute  of 
Distributions.  In  such  cases,  if  the  death  of  the  husband 
occurs  at  or  before  the  time  when  the  covenant  should 
have  been  performed,  the  share  of  the  widow  will  be  con- 
sidered as  a  performance  pro  tanto  or  in  toto,  according  as 
it  is  less  than  or  equal  to  the  sum  covenanted  to  be  paid;  ^ 
but  if  the  death  of  the  husband  is  after  a  breach  of  the  cove- 
nant has  occurred,  the  widow's  share  will  not  be  considered 
as  a  performance.^ 

Questions  of  this  kind  arise  principally  under  marriage 
articles  in  England;  and  have  received  little,  if  any,  judi- 
cial interpretation  in  this  country. 

638.  Satisfaction;  of  debts  by  legacies. 

Where  one  person  is  under  some  legal  or  moral  obligation 
to  another,  and  under  those  circumstances  makes  a  gift 
of  such  a  nature  that  it  operates  as  an  exact  fulfilment  of  the 
obligation,  there  arises  a  presumption  that  it  was  the  inten- 
tion o  the  donor  to  discharge  the  obligation  by  making 
the  gift;  in  other  words,  the  gift  is  presumed  to  be  in  satis- 
faction of  the  obligation,  and  hence  this  presumption,  which 
had  its  origin  in  Court  of  Chancery,  has  given  rise  to  what 
is  known  in  equity  as  the  doctrine  of  Satisf$.ction. 

This  doctrine  has  been  usually,  and  doubtless  justly, 
supposed  to  have  been  borrowed  from  the  civil  law;  but 
it  is  one  which  has  been  frequently  regarded  with  no  little 
disfavor,  and  hence  the  presumption  upon  which  it  is  founded 
has  been  always  considered  liable  to  be  rebutted  by  slight 
circumstances  The  doctrine  being  founded  on  the  pre- 
sumed intention  of  the  donor,  evidence  of  his  express  in- 
tention is  admissible;  and  presumptions  are  also  drawn 
from  surrounding  circumstances,  by  which  the  supposed 
intention  that  the  gift  should  operate  as  a  satisfaction, 
may  be  contradicted  or  controlled.^ 

1  Blandy  t;.  Widmore,  1  P.  Wms.  *  Oliver  v,  BricklaDd,  cited  in  3 

324;  Qddsmid  t;.  Goldsmid,  1  SwaDSt.      Atk.  420. 
211.  » Stocks  V,  Cannon,  139  N.  C.  60. 
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The  ca43es  in  which  the  doctrine  of  satisfaction  has  been 
applied  have  nearly  all  arisen  under  wills;  and  the  subject, 
for  the  purposes  of  convenient  consideration,  may  be  di- 
vided into  the  satisfaction  of  debts  by  legacies;  of  l^acies  by 
subsequent  legacies;  of  legacies  by  portions;  and  of  portions 
by  legacies.^ 

Andy  first,  of  the  satisfaction  of  debts  by  l^acies.  It  is  a 
general  rule,  both  in  England  and  in  this  country,  that  a 
legacy  given  by  a  debtor  to  his  creditor,  which  is  equal  to 
or  greater  in  amount  than  the  debt,  shall  be  presumed  to 
be  intended  as  a  satisfaction  of  the  debt;  but  it  must  be 
not  only  equal  in  amount,  but  equally  beneficial  and  of 
the  same  nature  exactly.^  It  will  be  observed  that  this 
statement  of  the  rule  both  indicates  the  general  doctrine, 
and  also  suggests  some  considerations  by  which  its  applican 
tion  may  be  controlled. 

Chancey's  case  and  Strong  v,  Williams  may  be  cited  as  au- 
thorities in  which  the  general  doctrine  is  admitted,  and  at  the 
same  time  several  of  its  qualifications  illustrated.'  In  the 
former  case  a  person  indebted  to  his  servant  for  wages,  in 
the  sum  of  £100,  gave  her  a  bond  for  that  sum,  and  after- 
wards by  will  gave  her  £500  for  her  long  and  faithful  serv- 
ices, and  directed  that  all  his  debts  and  legacies  should  be 
paid;  in  the  latter,  the  testator  gave  a  bond  to  his  house- 
keeper conditioned  for  the  payment  of  $333  within  six 
months  after  his  decease,  and  also  a  written  promise  to 
pay  her  $20  annually;  and  he  afterwards  in  his  will  be- 
queathed her  a  pecuniary  legacy  of  $300,  together  with 
furniture  and  other  chattels  valued  at  $745;  and  he  devised 
the  residue  of  his  estate  subject  to  the  pajrment  of  debts  and 
legacies.     In  both  of  these  cases  the  general  doctrine  of 


*Sec  SncU's  Equity,  218,  whence 
the  divisioQ  in  the  text  is  taken. 

<  2  S()ence'8  Eq.  605. 

» Chancey's  Caae,  1  P.  Wms.  408; 
2  i^ad.  Cas.  Eq.  (4th  Eng.  ed.)  380; 
Strong  9.  Williams,  12  Mass.  391; 
American  note  to  Chancey's  Case,  2 
Lead.  Gas.  Eq.  782  (4th  Am.  ed.). 


See,  also,  Wathen  v.  Smith,  4  Mad. 
325;  Clark  v.  Seweli,  3  Atk.  06; 
Dey  V.  Williams,  2  Dev.  &  Bat.  Eq. 
66;  Byrne  v.  Bynie,  3  S.  &  R.  54; 
Van  Riper  v.  Van  Riper,  2  N.  J.  Eq. 
1;  Parker  v.  Cobum,  10  Allen,  82; 
Wesoo'B  Appeal,  52  Pa.  195;  Horoer^s 
Ex'r  V.  McGaughy,  62  Pa.  189. 
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satisfaction  was  recognized;  ^  but  in  both  its  application 
was  refused;  in  Chahcey's  case,  because  the  intention  to 
satisfy  the  debt  by  the  legacy  was  supposed  to  be  rebutted 
by  the  express  direction  that  debts  and  l^acies  should  be 
paid;  and  in  Strong  v.  Williams,  not  only  for  the  reason 
in  Chancey's  case,  but  also  because  the  pecuniary  legacy  was 
less  than  the  amount  of  the  debt,  and  the  specific  legacy 
was  of  a  different  nature.  From  these  and  from  other  au- 
thorities, it  will  be  observed  that  the  presumption  of  satis- 
faction wiU  only  aiise  where  the  amount  of  the  legacy  is 
equal  to  or  greater  than  that  of  the  debt;  and  where  its 
nature  is  the  same;  but  that  this  presumption  is  liable  to 
be  rebutted  by  any  circumstances,  to  be  gathered  from  the 
will,  or  from  other  sources,  showing  an  intention  on  the 
part  of  the  testator  that  a  satisfaction  should  not  take 
place. 

Where  a  credito  gives  a  legacy  to  a  debtor  there  is  no 
independent  presumption,  either  at  law  or  in  equity,  that 
the  legacy  is  meant  as  a  forgiveness  of  the  debt;  such  a 
construction  must  be  established  by  affirmative  proof.  ^ 

639.  Of  legacies  by  legacies. 

The  question  of  the  satisfaction  of  a  legacy  by  a  legacy 
may  arise  either  when  the  second  legacy  is  given  by  a  dif- 
ferent instrument^  or  when  both  legacies  are  given  by  the 
same  instrument.  The  rules  by  which  the  question  is  to 
be  determined  in  cases  where  the  two  l^acies  are  given  by 
different  instruments,  were  stated  by  Mr.  Justice  Ashton 
in  the  leading  case  of  Hooley  v.  Hatton,  decided  in  1773, 
to  be  (in  substance)  as  follows: — 

1.  Where  there  is  no  internal  evidence  furnished  by  the 
instruments  themselves,  the  general  rules  of  law  must  be 
referred  to. 

Un  Chancey's  Case,  while  Lord         *  Story's  £q.  Jozisp.,  S  1123;  Am. 
Chancdlor  King  admitted  the  ex-     note  to  Chanoey's  Case,  2  Lead.  Cas. 
istence  of  the  doctrine,  and  declined      £q.  82S  (4th  Am.  ed.). 
to  overturn  it,  he  by  no  means  ap- 
proved of  it. 
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2.  Where  the  same  specific  thing  is  given  twice,  it  can 
take  place  but  once. 

3.  Where  the  like  quantity  is  given  twice,  the  legatee  is 
entitled  to  both. 

4.  When  the  second  l^acy  is  of  a  less  amount,  the  legatee 
will  take  both. 

5.  When  the  second  legacy  is  of  a  larger  amount,  it  is  an 
augmentation,  and  the  legatee  will  take  both.^ 

Perhaps  a  still  more  accurate  and  philosophical  statement 
of  the  law  is  to  be  found  in  Hurst  v.  Beach,*  where  Sir  John 
Leach  said  that  ''where  a  testator  leaves  two  testamentary 
instruments,  and  in  both  has  given  a  legacy  simplicUer  ' 
to  the  same  person,  the  court,  considering  that  he  who  has 
twice  given  must,  prima  facie,  be  intended  to  mean  two 
gifts,  awards  to  the  legatee  both  legacies,  and  it  is  indifferent 
whether  the  second  legacy  is  of  the  same  amount,  or  less, 
or  larger  than  the  first;  ^  but  if  in  such  two  instruments 
the  legacies  are  not  given  simplicUer,  but  the  motive  of 
the  gift  is  expressed,  and  in  both  instruments  the  same 
motive  is  expressed,  and  the  same  sum  is  given,  the  court 
considers  these  two  coincidences  as  raising  a  presumption 
that  the  testator  did  not  by  the  second  instrument  mean 
a  second  gift,  but  meant  only  a  repetition  of  the  former  gift ; 
the  court  raises  this  presumption  only  where  the  double  coin- 
cidence occurs  of  the  same  motive  and  the  same  sum  in  both 
instruments.  It  will  not  raise  it,  if  in  either  instrument 
there  be  no  motive,  or  a  different  motive  expressed,  although 
the  sums  be  the  same;  nor  will  it  raise  it  if  the  same  motive 
be  expressed  in  both  instruments,  and  the  sums  be  different." 
The  rules  upon  the  subject  as  thus  stated  have  been  ex- 
pressly approved  in  a  modem  case  by  Sir  James  Bacon,  V. 
C,  whose  judgment  was  subsequently  aflSrmed  by  the 
Court  of  Appeals.* 

1  Hooley  v.   Hatton,   1   Bro.  Ch.  ^  DickiDBon  v.  Overton,  57  N.  J. 

390,  n.;  2  Lead.  Gas.  Eq.  346  (4th  Eq.  26. 

Eng.  ed.).  <  Wilson  v,  O'Leary,  L.  R.  12  Eq. 

'  5  Madd.  351-358.  525;  7  Ch.  448. 

'  That  is,  with  no  expression  of  the 
motive  of  the  gift. 
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On  the  other  hand^  where  legacies  of  quantity  in  the  same 
instrument  are  given  to  the  same  person  simplidterf  and 
are  of  equal  amount,  one  only  wiU  be  good;  nor  will  small 
differences,  in  the  way  in  which  the  gifts  are  conferred,  af- 
ford internal  evidence  that  the  testator  intended  that  they 
should  be  cumulative.  Thus,  in  Greenwood  v.  Greenwood, 
the  testatrix  gave  "to  her  niece,  Mary  Cook,  the  wife  of 
John  Cook,  £500,''  and  afterwards,  in  the  same  will,  amongst 
many  other  legacies,  "to  her  cousin,  Mary  Cook,  £500 
for  her  own  use  and  disposal,  notwithstanding  her  coverture." 
It  was  held  that  Mary  Cook  was  entitled  to  but  one 
legacy  of  £500,  and  that  the  same  was  to  her  separate 
use.^ 

Where,  however,  the  legacies  given  by  the  same  instru- 
ment are  of  unequal  amount,  they  will  be  considered  cumu- 
lative.^ 

The  general  principles  stated  above  have  been  approved 
in  New  York  by  Chancellor  Kent; '  and  in  other  states  of 
the  Union  in  several  decisions.* 

640.  Of  legacies  by  portions;  of  portions  by  legacies. 

As  to  the  satisfaction  of  legacies  by  portions,  or  portions 
by  legacies,  the  general  doctrine  is  that  there  is  a  presump- 
tion against  double  portions  whenever  the  relation  between 
the  parties  is  that  of  parent  and  child,  or  wherever  the 
donor  stands  in  loco  parentis  towards  the  donee;  but  that 
no  such  presumption  exists  when  the  parties  are  mere  strang- 
ers. The  leading  authority  upon  this  subject  is  Ex  parte 
Pye,  decided  by  Lord  Eldon  in  1811,  where  the  general 
presumption  against  double  portions  was  recognized,  and 
the  exceptions  in  the  case  of  strangers  applied.*  The  general 
rule  there  laid  down,  as  well  as  the  exception  upon  which 

*  Greenwood  v.  Greenwood,  1  Bro.  *  Jones  v.  Creveling's  Ex'rs,  4  Har- 

Ch.    31,    n.;    Snell's    Principles    of  rison,  127;  Creveling's  Ex'rs  v.  Jones, 

Equity,  220.  1  Zab.  573;  Minor  v.  Ferris,  22  Conn. 

« Curry  v.  Pile,  2  Bro.  Ch.  225;  371;  Dickinson  v.  Overton,  57  N.  J. 

Sneirs  Prin.  of  Eq.  220.  Eq.  26. 

» Then  Chief  Justice;  see  Dewitt  v.  » Ex  parte  Pye,   18  Ves.   140;  2 

Yates,  10  Johns.  156.  Lead.  Cas.  Eq.  365  (4th  Eng.  ed.). 


J. 
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the  case  was  decided^  has  sinoe  been  recognized  botii  in 
Elngland  and  in  this  country.^ 

It  has  been  thought  proper  to  notice  the  general  doctrines 
of  performance  and  satisfaction  in  connection  with  the 
subject  of  administration  suits,  and  suits  by  legatees,  be- 
cause such  questions  most  frequently  arise  in  bills  of  this 
kind.  The  statement  of  these  doctrines  has  necessarily 
been  an  exceedingly  brief  one;  for  a  more  elaborate  examina- 
tion of  the  authorities  would  be  out  of  place  in  a  general 
treatise  upon  the  Principles  of  Equity,  and  would  more 
properly  be  found  in  a  treatise  upon  Wills. 

^  See  notes  to  Ex  parte  Pye,   2      See,  also,  In  re  Lacon  (Laoon  v.  La- 
Lead.  Gaa.  Eq.  782  (4th  Am.  ed.).      oon)  [1891]  2  Gh.  482. 
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5il.  Protection  afiforded  to  the  persons  and  estates  of  in- 
fants at  common  law,  and  by  statute. 

It  is  essential  to  every  well-ordered  social  system  that 
there  should  exist  some  judicial  authority  by  which  pro- 
tection may  be  afforded  to  those  who  cannot  protect  them- 
selves; in  oth^  wordSj  that  there  should  be  some  tribunal 
whose  duty  it  is  to  supervise  the  care  of  the  persons  and 
estates  of  infants,  idiots  and  lunatics. 

In  the  case  of  inf ancy,  this  result  was  partially  attained 
at  common  law  by  the  guardianships  of  different  kinds  which 
existed  under  tiiat  system  of  jurisprudence,  and  to  which 
the  care  of  the  infant's  person  and  the  management  of  his 
estate  were  intrusted;  wlule  in  case  of  a  breach  of  the  guard- 
ian's duty,  dther  by  wasting  the  estate  of  the  ward,  or  by 
cruelty  to  his  person,  redress  was  afforded  by  proceedings 
in  the  criminal  courts,  or  by  an  action  of  account  at  law, 
according  to  the  nature  of  the  case.  The  writ  of  habeas 
corpus,  moreover;  was  available  for  the  purpose  of  rescuing 
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the  ward  from  illegal  custody,  and  restoring  him  to  his  proper 
guardian.^ 

Additional  protection  to  the  persons  and  estates  of  infants 
was  also  afforded  in  England  by  the  provisions  of  the  statute 
of  Charles  II.,  by  which  the  father  of  an  immarried  infant 
was  enabled  to  appoint  a  guardian  by  deed  or  will,  the  ap- 
pointment being  good  against  all  persons  claiming  as  guard- 
ians in  socage  or  otherwise.^  Similar  statutes  exist  in  nearly 
all,  or  perhaps  aU,  of  the  United  States;  and,  moreover,  in 
most  of  the  states  of  the  Union,  the  custody  of  the  person 
of  the  minor  and  the  management  of  his  estate,  and  all 
matters  appertahxing  to  the  appointment,  removal,  or 
discharge  of  guardians,  and  the  settlement  of  their  accounts, 
are  intrusted  by  statute  to  Orphans'  Courts,  Surrogates' 
Courts,  Courts  of  Probate,  or  other  similar  tribunals  which 
have  been  constituted  for  the  protection  and  administration 
of  the  estates  of  decedents. 

642.  Necessity  for,  and  origin  of  the  jurisdiction  of  the 
chancellor. 
Notwithstanding  these  common-law  and  statutory  pro- 
visions there  still  existed  in  England  a  necessity  for  the  in- 
terference of  some  other  tribunal;  for  many  cases  neces- 
sarily arose  in  which  a  sufficient  control  over  the  guardian 
or  a  proper  care  of  the  ward's  estate,  could  not  be  secured 
in  the  common-law  courts;  nor  could  those  coiuls  possibly 
exercise  a  continuous  supervision  over  the  maintenance 
and  education  of  the  minor,  and  over  the  conduct  of  the 
guardian.  Hence,  for  these  purposes,  there  has  been  con- 
sidered to  exist  in  England  a  prerogative  in  the  Crown, 
as  parens  pcUrioe,  to  be  exercised  by  the  Court  of  Chancery, 
for  the  protection  of  any  infant  residing  temporarily  or 
permanently  within  its  jmisdicti6n.  And  in  the  United 
States,  also,  although  owing  to  the  existence  of  special 
tribtmals  the  occasions  for  the  exercise  of  this  head  of  chan- 
cery jurisdiction  are  not  nearly  so  frequent  as  in  England, 

1  See  Massee  v,  Snead,  29  Ga.  51;  M2  Car.  11^  c.  24,  §  8. 

Grimes  v.  Butsch,  142  Ind.  113. 
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cases  still  arise  in  which  equitable  interposition  is  neces- 
sary; *  and  not  only  has  it  been  held  that  the  power  to 
protect  the  persons  and  estates  of  minors  is  embraced  in 
every  general  legislative  or  constitutional  grant  of  chancery 
powers,*  but  it  has  also  been  decided  that  wherever  a  Court 
of  Chancery  of  general  jurisdiction  exists,  testamentary  and 
statutory  guardians  are  as  much  imder  its  superintendence 
and  control,  as  guardians  in  socage  at  common  law.' 

While,  therefore,  it  would  be  out  of  place  to  enter  into  an 
elaborate  discussion  upon  the  relation  of  guardian  and  ward, 
and  upon  the  rights  and  duties  to  which  that  relation  gives 
rise,  it  will,  nevertheless,  be  proper  to  state"  briefly  the 
nature  of  the  jiuisdiction  of  chancery  upon  this  subject 
and  the  manner  in  which  the  court  acts  in  thus  attempting 
to  remedy  the  deficiencies  of  the  common  law. 


643.  Infant  is  made  a  ward  of  cotirt 

The  general  theory  upon  which  chancery  assumes  juris- 
diction over  the  persons  and  estates  of  minors  is  that,  by 
proper  proceedings,  the  infant  has  been  constituted  a  ward 
of  court.**  Almost  every  court  has  the  authority  to  pro- 
tect the  interests  of  an  infant  party  by  appointing  a  guard- 
ian €ui  liiemj  whose  duties  wiU  relate  only  to  the  particular 
subject  in  controversy;  but  the  action  of  the  Court  of  Chan- 
cery in  constituting  a  minor  a  ward  of  court,  has  a  wider 
scope,  and  extends  to  the  general  care  and  protection  of  his 
person  and  estate. 


^  Aymar  9.  Roff,  3  Johns.  Ch.  49; 
Cowls  V,  Cowls,  3  Gilman,  435;  Rich- 
ards V,  East  Tenn.  Ry.  Co.,  106  Ga. 
614;  Matter  of  Knowack,  158  N.  Y. 
482;  Am.  note  to  Eyre  v.  Countess  of 
Shaftesbury,  2  Lead.  Cas.  Eq.  1517 
(4th  Am.  ed.). 

*  McCoid  V,  Ochiltree,  8  Blatchf . 
15;  Maguire  v,  Maguire,  7  Dana,  181. 
"The  court  of  chancery,"  said  Mr. 
Justice  Nelson,  in  Williamson  v. 
Berry,  8  How.  555,  "possesses  an 
inherent  jurisdiction  which  extends 


to  the  care  of  the  persons  of  infants 
so  far  as  is  necessary  for  their  protec- 
tion and  education,  and  also  to  the 
care  of  their  property,  real  and  per- 
sonal, for  its  due  management  and 
preservation,  and  proper  application 
for  their  maintenance."  Thomas  v. 
Thomas,  250  111.  354. 

'  Matter  of  Andrews,  1  Johns.  Ch. 
99;  Ex  parte  Crumb,  2  Johns.  Ch.  439; 
Ricardi  v,  Gabouiy,  115  Tenn.  484. 

^  See  Williamson  v.  Berry,  8  How. 
531;  Ames  v.  Ames,  151  HI.  280. 
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644.  To  be  made  a  ward  of  court  the  infant  must  have 
property. 

Two  pdnts  require^  perhaps^  to  be  iioticed  in  the  first 
instance.  These  are  (firot)  that  the  oourt  must,  it  is  said, 
when  it  constitutes  a  minor  a  ward  of  court,  have  some  prop- 
erty of  the  infant;  and  (second)  that  the  application  to 
the  court  may  be  by  petition  as  well  as  by  biU.^  The  first 
of  these  rules  was  thus  stated  by  Lord  Elldon:  ''It  is  not 
however  from  any  want  of  jurisdiction  that  it  (the  court) 
does  not  act  (where  it  has  no  property  of  an  infant),  but 
from  a  want  of  means  to  exercise  its  jurisdiction,  because 
the  court  cannot  take  on  itsdf  the  maintenance  of  ail  the 
children  in  the  kingdom.  It  can  exercise  this  jmisdiction 
usefully  and  practically  <mly  where  it  has  the  means  of 
doing  so;  that  is  to  say  by  its  having  the  means  of  applying 
property  for  the  use  and  maintenance  of  the  infants."  * 
In  practice,  however,  the  operation  of  this  rule  would  seem 
to  be  easily  evaded.  Thus,  it  often  occurs  that  a  bill  is 
filed  for  the  sole  purpose  of  making  an  infant  a  ward  of 
chancery;  and  in  such  a  case  the  biU  always  states  that 
the  infant  has  property  whether  the  fact  be  so  or  not,  and 
that  the  bill  is  brought  against  the  person  in  whose  sui^K)sed 
power  or  custody  the  property  is.'  And  an  infant  may  be 
constituted  a  ward  of  court  although  all  the  property  and 
the  actual  domicile  of  infant  are  in  a  foreign  jurisdiction, 
and  the  infsmt  is  only  temporarily  witiiin  the  jurisdiction 
of  the  court.  ^ 

In  Cowls  V.  Cowls  ^  the  jurisdiction  of  the  court  was  made 
available  in  spite  of  the  want  of  property,  through  the 
mediimi  of  an  order  requiring  the  father  to  pay  a  small 
sum  annually  for  the  maintenance  of  the  infants;  while  the 
language  of  some  of  the  decisions  would  seem  to  place  the 
authority  of  the  court,  in  part  at  least,  upon  the  simple 

^  See  notes  to  Eyre  v.  Counteas  oi  '  Joiinstone  9.  Beattie,  lOCLA  Fm. 

Shaftesbury,  2  Lead.  Cas.  Eq.  645  42;  Storfa  £q.  Juiisp.,  §  1351. 

(4th  Eng.  ed.).  •  Id. 

*  Wellesley  v.  The  Duke  dt  Beau-  *  3  Gilman,  435. 
fort,  2  Rubs.  21;  s.  c,  2  Bligh  (n.  s.)i 
128. 
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theory  of  protecting  the  infant  from  cruel  treatment,  or 
from  an  abuse  of  parental  authority.*  The  necessity,  there- 
fore, for  the  existence  of  property  as  a  prerequisite  to  the 
exercise  of  the  jurisdiction  of  the  court,  would  seem  to  be 
more  of  a  l^al  fiction  thasi  a  reality;  ^  and  the  idea  would 
now  seem  to  be  wholly  exploded.' 


646.  Proceedings  may  be  by  petition  as  well  as  by  bill. 

In  the  second  place,  as  to  the  manner  in  which  a  minor 
may  be  constituted  a  ward  of  court,  it  is  not  necessary  that 
there  should  be  any  suit  actually  instituted  or  bill  filed ;  the 
object  may  be  attained  by  petition;  and  even  an  order  in 
chambers  for  the  maintenance  of  an  infant,  out  of  the  in- 
come of  a  legacy,  upon  a  summons  taken  out  in  her  name 
by  her  guardian,  has  been  held,  without  suit,  to  constitute 
the  infant  a  ward  of  chancery.^ 

646.  Appointment  and  removal  of  guardians;  custody  of 
infants. 
The  jurisdiction  of  the  Court  of  Chancery  may  be  exer- 
cised either  for  the  purpose  of  appointing  a  guardian  where 
the  infant  has  none,  or  for  the  purpose  of  settling  conflict- 
ing claims  to  the  guardianship,  or  for  the  purpose  of  re- 
moving the  custody  of  the  infant's  person  and  the  care  of 
his  property  from  the  l^al  guardian,  whether  the  guardian 
be  by  nature  (as  the  father,  for  example)  or  by  virtue  of 
some  statute;  or  for  the  purpose  of  restoring  a  minor  to 
the  custody  of  the  parent.^ 


^  Maguire  v,  Maguire,  7  Dana,  181; 
Am.  note  to  Eyre  v.  Countees  of 
Shaftesbury,  3  Lead.  Ca8.  Eq.  272 
(3d  Am.  ed.).  In  Huke  v.  Huke,  44 
Mo.  App.  308|  it  was  said  that  a  minor 
child  has  no  right  in  equity  against 
its  father  to  o(»npel  him  to  main- 
tain or  educate  it  during  minority. 

•The  authority  of  the  Court  of 
Chancery  in  England  to  make  orders 
touching  the  custody  of  infants  un- 
der seven  years  of  age  is  much  en- 


larged by  Stat.  2  and  3  Vict.,  c.  54, 
§  1.  See  Warde  v.  Warde,  2  Phillips, 
786;  note  to  Eyre  v.  Countess  of 
Shaftesbury,  2  Lead.  Cas.  Eq.  690 
(4th  Eng.  ed.). 

s  See  /n  re  McGrath,  [1892]  2  Ch. 
496,  and  the  remarks  of  North,  J., 
on  p.  511. 

« In  re  Grah^n,  L.  R.  10  Eq.  530. 
See,  also,  2  Lead.  Cas;  Eq.  681,  682 
(4ih  Eng.  ed.). 

•  Matter  of  Knowack,  158  N.  Y.  482. 
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The  jurisdiction  of  the  Court  of  Chancery  to  appoint  a 
guardian,  and,  if  necessary  for  that  purpose,  to  interfere 
between  a  father  and  his  children,  is  undoubted;  and  has 
been  settled  by  the  highest  authority  in  England,  and  by 
many  cases  in  this  country.^  Thus,  where  the  habits  and 
mode  of  life  of  the  father,  or  his  treatment  of  his  child,  are 
such  as  to  affect  injuriously  the  child's  health  or  morals  or 
to  endanger  his  property,  the  custody  of  the  child  will  be 
committed  to  a  person  to  act  as  guardian;  ^  but  mere  in- 
solvency of  a  father  will  not  be  a  groimd  for  taking  his 
children  from  him;  •  and  the  court  has  refused  to  deprive  a 
father,  though  living  in  adidtery,  of  the  custody  of  his  child, 
where  he  did  not  bring  the  child  in  contact  with  the  woman 
with  whom  he  was  so  living.* 

As  in  the  case  of  a  father,  so  a  fortiori  in  the  case  of  a  testa^- 
mentary  guardian,  will  the  court  interfere  in  cases  of  im- 
proper conduct  or  character.*  But  it  seems  that,  both  in  the 
case  of  a  father  and  a  testamentary  guardian,  the  court  will 
not  appoint  another  guardian,  but  will  simply  appoint  a 
person  to  act  as  guardian.^ 

647.  Guardianship  a  father's  duty  not  a  privilege. 
The  guardianship  of  his  children  is  not  a  privilege  of  the 


1  Wellesley  ti.  The  Duke  of  Beau- 
fort, 2  RuaB.  1;  2  Bligh  (n.  s.)i  124; 
Wood  V,  Wood,  5  Paige  Ch.  596; 
In  the  Matter  of  WoUstonecraft,  4 
Johns.  Ch.  80;  Miner  d.  Miner,  11  111. 
43;  Maguire  v,  Maguire,  7  Dana,  181; 
Story's  Eq.  Jurisp.,  §  1341;  In  re 
Knott,  162  Mich.  10. 

«Creuze  v.  Hunter,  2  Cox,  242; 
Shelley  v.  Westbrooke,  Jac.  266,  n.; 
Anon.,  2  Sim.  (n.  s.)  54;  De  Manne- 
ville  V,  De  Manneville,  10  Ves.  62; 
Warde  v.  Waide,  2  Phillips,  786; 
Thomas  v,  Roberts,  3  De  G.  &  Sm. 
758;  Whitfield  ».  Hales,  12  Ves. 
492;  In  re  Waldron,  13  Johns.  418; 
People  ».  Mercein,  8  Paige  Ch.  47; 
25  Wend.  64;  State  v.  Grigsby,  21 


Am.  L.  Reg.  (n.  b.)  805.  See  2 
Lead.  Cas.  Eq.  685,  692  (4th  Eng. 
ed.),  and  2  Lead.  Cas.  Eq.  1506  (4th 
Am.  ed.). 

'  Kilpatrick  o.  KQpatrick,  Mao- 
phers.  143;  In  re  Flynn,  2  De  G.  & 
Sm.  457;  2  Lead.  Cas.  Eq.  686  (4th 
Eng.  ed.). 

«Ball  V,  Ball,  2  Sim.  35.  See, 
also,  O)mmonwcalth  v,  Addicks,  5 
Binn.  520,  and  2  S.  &  R.  174;  State 
V,  Baiid,  21  N.  J.  Eq.  384. 

» Duke  of  Beaufort  v.  Berty,  1  P. 
Wms.  704;  Smith  &.  Bate,  2  EHck. 
631;  2  Lead.  Cas.  Eq.  692. 

^Ex  parte  Mountfort,  15  Ves. 
446;  2  Lead.  Cas.  Eq.  685,  602, 
693. 
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father,  but  it  is  a  dtUy  cast  upon  him  by  considerations 
of  public  welfare.  He  cannot,  therefore,  by  any  contract 
relieve  himself  from  the  responsibility  of  discharging  his 
duty;  and  hence,  it  must  now  be  considered  as  settled  (at 
all  events  in  England)  that  contracts  by  a  father  to  give 
up  to  his  wife  the  custody  and  education  of  then-  children, 
are  contrary  to  public  pohcy,  and  wiU  not  be  enforced  in 
equity  against  the  husband;  and  this,  although  the  hus- 
band may  have  been  guilty  of  adultery  and  of  cruelty  to 
his  wife.*  There  may,  however,  be  such  cases  of  gross 
misconduct  on  the  part  of  the  father  as  will  unfit  him  for 
the  custody  of  his  children. 


648.  Education  of  the  ward. 

Supposing,  now,  that  the  court  has  assumed  the  care  of 
the  person  and  property  of  the  infant,  the  next  question 
for  consideration  is,  in  what  particulars  will  the  jurisdic- 
tion of  the  court  be  exercised?  There  are  usually  said  to 
be  three,  viz.,  first,  the  education  of  the  infant;  second, 
the  management  of  the  estate;  and  third,  the  marriage  of 
the  ward. 

The  guardian  will  be  allowed  to  regulate  the  mode  and 
select  the  place  for  his  ward's  education,  and  the  obedience 
of  the  ward  will  be  enforced  by  the  court;  ^  and  where 
guardians  differ  as  to  the  mode  of  education,  the  court  will 
decide. 

In  regard  to  matters  of  religious  belief  the  court  will  usu- 
ally respect  the  creed  and  opinions  of  the  father,  and  even 
in  England  the  court  will  not  control  a  guardian  in  bring- 
ing up  a  child  in  a  faith  different  from  that  of  the  estab- 
lished church,  if  it  be  the  religion  of  the  father.'    Indeed, 


1 2  Lead.  Gas.  Eq.  671  (4th  Eng. 
ed.). 

*  In  Tremain's  Case,  1  Strange,  168, 
the  minor  went  to  Oxford  contrary  to 
the  orders  of  his  guardian,  who  would 
have  him  go  to  Cambridge,  and  the 
court  sent  a  messenger  to  carry  him 
from  Oxford  to  Cambridge;  and  upon 

53 


the  minor's  return  to  Oxford,  "there 
went  another  tam  to  carry  him  to 
Cambridge,  guam  to  keep  him  there.'' 
See,  also,  2  Lead.  Cas.  Eq.  694,  notes 
(4th  Eng.  ed.). 

•Talbot  V.  The  Earl  of  Shrews- 
bury,  4  My.  &  Cr.  672;  Hawksworth 
V.  Hawksworth,  L.  R.  6  Ch.  539; 
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the  rule  has  been  declared  to  be  that  the  father  has  an  abso- 
lute right  in  his  lifetime  to  decide  what  religious  education 
his  children  shall  receive;  and  it  has  also  been  authorita- 
tively said  to  be  equally  clear  that,  after  the  death  of  the 
father,  those  who  have  the  guardianship  of  the  child  are 
bound  to  see  that  the  child  is  brought  up  in  the  religious 
faith  of  the  father.^  In  a  still  later  case,  the  absolute  right 
of  the  father  has  been  most  emphatically  recognized,  even 
in  contravention  of  an  ante*nuptial  agreement.^  The  sub- 
ject is,  however,  in  the  discretion  of  the  court,  and  the 
general  rule  may  be  modified  by  peculiar  circumstances.' 
The  welfare  of  the  children  is  the  paramount  consideration; 
and  the  conduct  of  the  living  father  may  justify  the  court 
in  depriving  him  of  their  custody  and  disregarding  his 
wishes  as  to  their  religious  education.^ 

In  general  the  court  will  not  allow  its  wards  to  be  taken 
out  of  its  jurisdiction;  but  this  rule  is  subject  to  exceptions 
wheacL  the  health  of  the  ward  or  other  peculiar  circumstances 
render  it  necessary.^ 

649.  Management  of  his  estate. 

As  to  the  management  of  the  estate  of  the  ward,  it  is, 
of  course,  directed  for  the  end  designed  by  the  testator  or 
settlor  (if  any)  from  whom  the  property  may  have  been 
derived,  and  the  duties  of  the  guardian  as  to  the  care  and 
investment  of  the  estate  are  regulated  very  much  by  the 
general  rules  applicable  to  other  trustees.  Questions  upon 
this  subject,  generally,  have  respect  to  the  proper  main- 
tenance of  the  ward,  and  the  sums  which  are  to  be  appro- 


Austin  0.  Austin,  34  Beav.  257;  In 
re  Newberry,  L.  R.  1  Ch.  263;  In  re 
Lamb's  Estate,  139  N.  Y.  Supp.  685, 
689. 

^  In  re  Scanlan,  Infants,  40  Ch.  D. 
207.  See  In  re  McGrath,  [1892]  2 
Ch.  496,  where,  under  the  circum- 
stances, the  court  declined  to  inter- 
fere after  the  father's  death. 


» In  re  Violet  Nevin,  11891]  2  Ch. 
299. 

'  See  Stourten  v.  Stourton,  8  DeG., 
M.  &  G.  760;  Hawlcsworth  v.  Hawks^ 
worth,  L.  R.  6  Ch.  543»  544;  Andrews 
v.  Salt,  L.  B.  8  Ch.  622;  In  re  Mc- 
Grath, [1892]  2  Ch.  496. 

*  In  re  Newton,  [1896]  1  Ch.  740. 

•2  Lead.  Gas.  Eq.  696  (4th  Eog. 
ed.). 


CH.   VI.]  INFANTS,   IDIOTS  AND  LUNATICS. 


835 


I»iated  for  that  purpo^.  Regard  must  be  had  to  the 
ecHidition  and  prospeets  of  the  ward,  and  to  his  rank  in 
life;  and  while  usually  the  income  only  (ot  a  portion  thereof) 
will  be  applied  to  his  education  and  maintenance,  the  rule 
is  not  an  invariable  one,  and  in  some  instances  the  capital 
has  been  allowed  to  be  broken  in  upon.* 

The  power  of  the  Court  of  Chancery  over  the  property 
of  its  ward  extends  only  to  the  personal  property,  and  the 
income  of  the  real  estate;  the  court  having  no  inher^it  power 
to  direct  a  sale  of  the  real  estate  for  the  purposes  of  main- 
tCTiance  or  educaticm  or  because  it  shall  appear  to  be  for 
the  interest  of  the  infant.*  That  is  a  power  which  rests 
exclusivdiy  with  the  legislature.'  In  most  of  the  United  * 
States,  however,  the  courts  whidi  have  control  of  the  estates 
of  minors  are  vested  with  authority  to  order  a  sale  of  real 
estate  when  it  is  necessary  and  proper,  and  for  the  benefit 
of  the  infant. 

The  court  may  order  personal  property  of  the  infant, 
where  it  is  for  his  benefit,  to  be  invested  in  land;  but  the 
order  authorizing  such  investment  will  be  coupled  with-  a 
declaration  that  the  land  shall  be  considered,  during  the 
minority,  as  constructively  personal.^ 


660.  Marriage  of  the  ward. 

The  last  point  upon  which  the  court  exercises  its  juris- 
diction over  wards  of  court  is  for  the  purpose  of  controlling 
their  marriage.  In  the  case  of  wards  of  the  court,  whether 
male  or  female,  even  when  they  have  parents  living,  or 


^In  the  Matter  of  Bost^ck,,  4 
Johns.  Ch.  101;  and  see  notes  to 
Eyre  v.  Countess  of  Shaftesbury,  2 
Lead.  Cas.  Eq.  1503,  1504,  1505. 
See,  also,  Pitta  v,  R.  I.  Bospitd 
Trust  Co.,  21 R.  1. 544. 

>Hine  v.  Morse,  218  U.  S. 
506. 

'  Williamson  o.  Berry,  S  How.  495, 
581;  2  Lead.  Cas.  Eq.  1504  (4th  Am. 
ed-.).  See,  also,  Rogers  v.  Dill,  6 
Hill,  415;  Rivers  o.  Durr,  46  Ala.  418; 


Kearney  v,  Vaughan,  50  Miss.  284; 
Faulkner  v,  Davis,  18  Gratt.  615. 
See,  however,  Bulow  v.  Witte,  3  S.  C. 
(n.  b.)  308>  Matter  of  Salisbury,  3 
Johns.  Ch.  347;  Huger  v,  Huger,  3 
Dees.  IS;  Hale  v.  Hale,  146  HI.  227; 
Gorman  9.  Mullins,  172  HI.  353; 
Baldrige  v.  Coffey,  184  01.  73^; 
Richards  v.  East  Tenn.  Ry.  Co.,  106 
Ga.  614. 

*  Ashburton  v.  Ashburton,  6  Vet. 
6;  Ex  parte  Phillips,  19  Ves.  123. 


836 


INFANTS,  IDIOTS  AND   LUNATICS.  [PART  III, 


guardians,  it  is  necessary  to  apply  to  the  court  by  i)etition 
for  leave  for  them  to  marry,  which  will  only  be  granted 
upon  its  appearing  that  the  marriage  is  suitable,  and  the 
settlement  proposed  is  proper;  and  the  court  will  prevent, 
as  far  as  it  can,  a  clandestine  marriage,  by  ordering  that 
the  ward  shall  not  be  married  without  the  leave  of  the 
court,  and  that  the  person  desirous  of  manying  the  ward 
shall  not  have  access  by  letter  or  otherwise.  A  i>erson 
marrying  a  ward  of  court,  or  contriving  or  assisting  such  a 
marriage,  without  the  leave  of  the  coiui;,  will  be  guilty  of  a 
contempt  of  court,  and  will  be  punished  accordingly;  and 
it  seems  that  ignorance  of  the  fact  that  the  infant  is  a  ward 
of  coiu*t,  although  it  may  be  used  in  mitigation,  will  not 
acquit  the  party  of  the  contempt.^ 

The  guardianship  of  chancery  over  infants  extends  to  the 
age  of  twenty-one.  An  infant,  in  chancery,  is  not  entitled, 
as  of  course,  on  arriving  at  the  age  of  fourteen,  to  select  a 
new  guardian.^  In  the  case  of  a  female  ward,  however,  the 
guardianship  terminates  with  marriage.' 

661.  Nature  and  origin  of  the  jurisdiction  of  the  chancellor 
over  lunatics  and  idiots. 
Having  considered  the  jurisdiction  of  the  chancellor  over 
the  persons  and  estates  of  infants,  the  next  subject  which 
most  naturally  demands  attention,  is  that  of  the  analogous 
equitable  relief  which  is  afforded  in  the  case  of  persons  non 
compotes  mentis.^  It  has  been  stated  in  a  former  part  of 
this  treatise,^  that  the  jurisdiction  of  the  English  Court  of 
Chancery,  in  the  case  of  lunatics  and  idiots,  was  peculiar  in 
this  respect — ^viz.,  that  it  was  not  exercised  in  a  regular 


1  See  2  Lead.  Gas.  Eq.  703. 

*/n  re  William  NiooU,  1  Johns. 
Ch.  25. 

'  Mendes  v.  Mendes,  1  Ves.  Sr.  90; 
Matter  of  Whitaker,  4  Johns.  Ch. 
380. 

^This  term  properly  includes  not 
only  lunatics,  but  persons  of  weak 
and  feeble  understanding.  Such  per- 
sons may  have  committees  appointed 


by  Courts  of  Chancery  to  take  charge 
of  thdr  persons  and  estates  by  a 
conmiission  in  the  nature  of  a  writ  de 
lunatico  inquirendo.  See  Matter  of 
Barker,  2  Johns.  Ch.  234,  where  the 
subject  is  examined  by  Chanodlor 
Kent.  See,  also,  Qibson  v.  Jeyes,  6 
Ves.  273;  Ridgeway  0.  Darwin,  8  VesL 
66;  Ex  parU  Cranmer,  12  Ves.  445. 
*  Introduction,  cmte,  i  34, 
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suit,  but  by  the  chancellor  personally,  on  petition,  and  that 
the  appeal  from  his  order  is  to  the  king  in  council  and  not 
to  the  House  of  Lords.  This  resulted  from  the  fact  that  the 
authority  of  the  chancellor  did  not  exist  by  virtue  of  his 
office,  and  as  a  part  of  his  general,  extraordinary  jurisdiction, 
but  was  derived  by  special  authority  from  the  sovereign 
in  whom,  as  parens  patrice,  the  care  of  idiots  and  lunatics 
was  vested.  This  authority  of  the  king  nut  only  existed  at 
common  law  but  was  also  increased  or  affected  by  several 
statutes  of  an  early  date,  which  vested  in  him  the  profits 
of  the  land  of  an  idiot,  during  the  idiot's  life,  as  a  beneficial 
interest,  and  imposed  upon  him  the  duty  of  keeping  the 
lands  and  tenements  of  lunatics  without  waste.  ^  In  the 
case  of  a  lunatic,  therefore,  the  king  was  a  mere  trustee. 

662.  Statute  of  Edward  II. 

Before  the  statute  de  prerogativa  regis, ^  the  custody  of  the 
persons  and  lands  of  such  idiots  as  were  possessed  of  lands 
was  in  the  lord  of  the  fee,  and  in  case  the  idiot  had  no  land, 
he  fell  imder  the  care  of  the  king,  as  the  general  custos  of 
all  those  who  had  no  other  guardian.  By  the  statute  just 
mentioned,  the  custody  of  the  persons  and  land  of  idiots 
was  taken  from  the  lord  and  entrusted  to  the  king,  to  whom 
(as  already  stated)  a  beneficial  interest  in  the  idiot's  land 
was  given.  On  the  other  hand,  the  statute  of  17  Edw.  II., 
c.  10,  as  to  lunatics,  was  a  restraining  statute,  as  it  pre- 
scribed the  duties  of  the  king,  and  constituted  him  a  trustee. 

Before  and  since  these  statutes  the  king  has  exercised  his 
control  over  the  persons  and  estates  of  idiots  and  lunatics 
by  delegating  his  authority,  by  sign-manual,  to  some  great 
officer,  usually  (though  not  necessarily)  the  holder  of  the 
great  seal.^  The  effect  of  the  delegation  of  authority,  under 
the  sign-manual,  was  merely  to  give  the  chancellor  power 
to  grant  the  custody  of  the  lunatic;  but  after  the  Court  of 
Chancery  became  well  established,  successive  holders  of 
ih3  great  seal  imported  into  the  exercise  of  their  special 

»  Stats.  17  Edw.  II.,  c.  9;  Id.,  c.  10.  » Sec  Wigg  v,  Tyler,  2   Dickens, 

« Id.,  c.  9.  563. 
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jurisdiction  under  the  sign-manual,  all  the  powers  whldi 
they  wielded  as  chiefs  of  the  Court  of  Chancery.  Hence, 
after  the  custody  is  granted,  the  great  seal  acts  in  matters 
relative  to  the  lunatic,  not  under  the  sign-manual,  but  by 
virtue  of  its  general  power  as  keeper  of  the  king's  conscience.* 

663«  Subject  generally  regulated  by  statute  in  tbe  United 
States. 
In  a  few  of  the  United  States  the  care  of  the  persoi^  and 
estates  of  idiots  and  lunatics  is  entrusted  to  Courts  of  Chan*- 
cery;  *  but  even  where  this  is  the  case  the  jurisdiction  is 
ordinarily  exercised  under  statutory  provisions,  by  which 
the  court  is  pointed  out  and  the  method  of  procedure  pre- 
scribed. In  most  of  the  States  of  the  Union,  however,  the 
care  of  persons  non  compotes  mentis  is  coniSned  to  special 
tribunals,  and  is  not  made  a  part  of  equitable  jurisdiction. 
In  many  cases,  however,  the  mode  of  procedure  has  been 
borrowed  from  that  which  grew  up  under  the  Engii^ 
chancellors;  and  it  may,  therefore,  be  useful  to  give  a  very 
brief  outline  of  that  procedure. 

664.  Method  of  procedure  in  lunacy. 

The  jurisdiction  of  the  chancellor  was  exercised,  in  the 
first  place,  for  the  purpose  of  ascertaining  the  fact  of  lunacy; 
and,  second,  for  the  care  of  the  lunatic  and  the  management 
of  his  estate.  The  first  purpose  is  attained  by  issuing  a 
commission  under  the  great  seal  in  the  nature  of  a  writ 
de  lunatico  inquirendo;  under  which  a  jury  is  empaneUed 
and  sworn,  the  alleged  lunatic  and  witnesses  are  examined, 
and  a  return  thereof  made  into  chancery.  If  the  return 
untruly  finds  the  party  a  lunatic,  it  may  be  traversed  by 
himself  or  by  anyone  claiming  imder  a  contract  with  him; 
if  it  untruly  finds  him  of  sound  mind,  a  writ  of  mdvus  in- 

1  Ex  parte  Grimstone,  Ambler,  707;  under  the  sigQ-manual,  and  bo  ex- 

Ex  parte  Fitzgerald,  2  Sch.  &  Lef.  erciaed  it  in  Ireland.    See  1  Cami>- 

438.     Lord  Campbell  thought  that  bell's    lives    of    the    ChancellorB, 

the  jurisdiction  might  be  exercised  by  14. 

the  chancellor  by  virtue  of  his  gen-  'See  Meurer's  Appeals,   119  P&. 

eral  powers,  and  before  any  grant  130. 
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quirendum  may  be  issued  by  the  crow».  If  the  lunatic 
subsequently  recovers,  the  commission  may  be  superseded; 
but  for  this  purpose  the  lunatic  must,  in  general,  be  per- 
sonally examined  and  his  sanity  fuUy  established.^ 

666.  Appointment  and  powers  of  committee. 

If  the  party  is  found  a  lunatic  by  the  return  of  the  com- 
mission, or  upon  a  trial  under  the  subsequent  tr^verse^  the 
next  duty  of  the  court  is  to  take  care  of  his  person  and 
estate,  and  this  is  done  by  the  appointment  of  a  committee. 
A  committee  may  also  be  appointed  pending  the  proceedings, 
when  such  a  course  shall  be  deemed  necessary  by  the  chan- 
cellor. 

The  powers  of  a  committee  are  exceedingly  limited.  He 
is  a  mere  custodian  of  the  property;  and  even  the  powers 
conferred  upon  him  by  statute  are  to  be  exercised  under  the 
constant  supervision  and  sanction  of  the  court.  A  due 
allowance  is  made  by  the  court  for  the  lunatic's  main- 
tenance; ^  and  the  general  principle  upon  which  the  estate 
is  managed  is  that  the  interest  of  the  lunatic  alone  is  to 
be  looked  to,  without  regard  to  that  of  his  eventual  suc- 
cessors. 

The  powers  and  duties  of  the  committee  of  a  lunatic,  and 
the  manner  in  which  the  estate  is  to  be  managed,  or  con- 
verted, or  applied  to  the  maintenance  of  the  lunatic  or  his 
family,  are  regulated  in  most  of  the  States  by  statutes,  into 
the  details  of  which  it  would  be  impossible  to  enter. 

It  may  be  said,  however,  that  the  "leading  principle,  the 
paramount  consideration  is  the  interest  of  the  lunatic. 
Consistently  with  that  principle  it  is  settled  that  in  the 
ordinary  course  of  managing  a  lunatic's  estate,  the  court 
pays  no  regard  to  the  interests  or  expectations  of  those 
who  may  come  after,  but  it  is  equally  well  settled  that  in 
matters  outside  the  ordinary  course  of  management,  it  is 

^  A  commission  may  issue,  even  if  £q.  502.    See,  also,  Beall  v.  Stokes, 

the  alleged  lunatic  is  a  non-resident,  95  Gra.  357. 

if  he  has  real  estate  within  the  juris-  *  See  Equitable  Trust  Co.  v.  Garis, 

diction.    In  re  Devausn^,  52  N.  J.  190  Pa.  544. 
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the  duty  of  the  court  so  far  as  may  be  possible  not  to  alter 
the  character  of  the  lunatic's  property  or  to  interfere  with 
any  rights  of  succession."  ^ 

Upon  the  death  of  the  lunatic  the  powers  of  the  commit- 
tee cease;  and  his  duty  is  simply  to  accoxmt  and  hand  over 
the  property  to  the  heir  or  personal  representative  of  the 
lunatic,  as  the  case  may  be. 

^  In  re  Gist,  [1904]  1  Ch.  411;  At-      torney-Qeneral  v.  Marquis  of  Ailes- 

bury,  12  A.  C.  688. 
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666.  Defects  in  common  law  as  to  discovery;  statutory 
changes. 
In  a  common-law  action  the  plaintiff  was  obliged  to 
make  out  his  case  by  calling  third  parties  as  witnesses,  by 
compelling  the  production  of  such  documents  material 
to  the  issue  as  were  in  the  custody  or  under  the  control 
of  third  parties,  and  by  producing,  himself,  such  documents 
as  were  in  his  own  possession,  and  whose  execution  could  be 
properly  proved.  No  means,  however,  existed  by  which 
the  opposite  party  could  be  compelled  to  testify  as  to  the 
matters  in  dispute,  or*  by  which  the  production  of  docu- 
ments in  his  possession  could  be  enforced.  In  modern 
times  this  rule  has  in  England  and  in  nearly  all  of  the  United 
States  been  altered  by  statute,  and  a  party  to  a  conmion- 
law  action  can  now  put  his  adversary  upon  the  witness- 
stand  without  being  concluded  by  his  testimony,  and 
without  being  subject  to  the  rule  which  forbids  leading 
questions, — ^in  other  words,  he  can  call  and  cross-examine  the 
opposite  party;  and  he  can  compel  the  production  of  books 
and  papers  at  a  reasonable  period  before  the  trial  of  the  cause. 
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667.  Origin  and  nature  of  bills  of  discovery. 

While  the  common-law  rule  prevailed,  and  while  the  in- 
convenience consequent  thereon  existed,  a  different  rule 
grew  up  in  courts  of  equity.  It  was  part  of  the  machinery 
of  the  Court  of  Chancery  that  a  discovery  could  be  com- 
pelled; in  other  words,  the  defendant  in  a  bill  in  equity 
was  obliged  to  answer  under  oath  the  allegations  in  the 
bill.*  The  production  of  docmnents  could  also  be  enforced, 
and  an  opportunity  for  their  inspection  afforded.  The 
right  of  discovery  was  in  fact  one  of  the  peculiar  advantages 
of  a  complainant  in  equity,  and  was  always  enjoyed  by 
him  in  every  case  in  which  he  was  entitled  to  come  into 
chancery,  either  for  the  purpose  of  asserting  an  equitable 
title,  or  setting  up  an  equitable  right,  or  appljdng  an  equi- 
table remedy.* 

The  jurisdiction  of  the  High  Court  of  Chancery  being 
based  upon  matters  of  '^conscience,"  an  appeal  to  the  de- 
fendant's conscience  was  one  of  the  earUest  and  most  natural 
modes  of  equitable  relief. 

But  this  right  went  still  further.  Many  cases  existed 
in  which  the  plaintiff  had  a  legal  title  or  a  legal  right,  or 
was  pursuing  a  legal  remedy,  but  wherein  no  redress  could 
be  actually  obtained,  simply  because  the  plaintiff's  evidence 
either  rested  in  the  breast  of  the  defendant,  or  condsted, 
in  wh<^  or  in  part,  of  documents  in  the  defendant's  posses- 
sion. Hence,  there  was  a  failure  of  justice  at  comm(Hi  law, 
and  hence  there  arose  the  equitable  remedy  of  bills  for 
discovery,  which  was  made  use  of  simply  for  the  purpose 
of  assisting  or  supplementing  the  plaintiff's  remedy  at 
common  law.' 

Bills  in  equity,  therefore,  came  to  be  filed  not  only  for 
the  purpose  of  discovery  and  relief,  but  also  for  the  purpose 
of  discovery  ahne;  and  bills  of  the  latter  description  were 

*  See  ante,  p.  16.  fendant's    knowledge.      Bigelow    9. 

'It  must,   however,   appear  that  Sanford,  98  Mich.  6^. 

the  matters  a&  to  which  discovery  is  '  Cited  in  Reynolds  v.  Fibre  Co.,  71 

sought  arc  not  open  to  complainant,  N.  H.  332. 
but  are  necessarily  within  the  de- 
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made  use  of  as  a  distinct  equitable  remedy;  entirely  out- 
side and  independent  of  any  equitable  right  or  title  to  relief. 
Bills  of  discovery,  therefore,  in  their  technical  sense,  are 
bills  which  are  filed  for  the  purpose  of  assisting  one  of  the 
parties  to  a  common-law  action;  and  which,  seeking  no 
independent  relief  themsdves,  aim  solely  at  arming  the 
complainant  with  the  necessary  and  proper  means  for 
asserting  or  defending  his  right  or  title  at  law.' 

668.  Subject  not  of  as  much  importance  as  formerly. 

It  has  been  already  observed  that  the  necessity  for  this 
equitable  remedy  has,  in  modem  times,  been  ver>  much 
diminished  by  statutory  enactments,  whereby  the  same 
results  are  attained  in  common-law  trials;  and,  hence,  this 
particular  equitable  remedy  no  longer  deserves  to  occupy 
so  important  a  place  as  it  formerly  did  in  equitable  juris- 
prudence. Nevertheless,  it  is  proper  that  it  should.be  (at 
least  briefly)  considered,  partly  because  it  has  been  decided 
in  England,  and  in  scmie  of  the  states  of  the  Union,  that 
the  chancery  method  of  redress  has  not  been  ousted  by 
the  amendments  to  the  common  law; '  and,  partly,  because 
in  equity  certain  rules  in  regard  to  this  peculiar  remedy 
have  been  laid  down,  which  are  still  considered  applicable  in 
common-law  suits. 


669.  Discovery  must  be  in  aid  of  legal  proceedings. 

The  object  of  discovery  being  that  the  answer  of  the  de- 
fendant may  be  made  use  of  as  evidence  in  some  judicial 
proceeding  in  which  no  such  advantage  originally  existed, 
it  necessarily  follows  that  this  equitable  remedy  cannot 


1  See  Kearoy  p.  Jefifries,  48  Miss. 
867. 

'Lovell  V,  Galloway,  17  Beav. 
1;  Senior  v.  Pritofaard,  16  Beav.  473; 
British  Empire  Shipping  Co.  o. 
Somes,  8  K.  db  J.  433;  Shotwell  0. 
Smith,  20  N.  J.  Eq.  70;  Virg.  and 
Ala.  Min.  and  Mfg.  Co.  v.  Hale,  93 
Ala.   542.     See,    however,    Hall   v. 


Joiner,  1  S.  C.  (n.  s.)  186;  Chapman 
V.  Lee,  45  Ohio,  356;  Reynolds  v. 
Fibre  Co.,  71  N.  H.  332;  Wright  v. 
Superior  Court,  139  Cal.  469;  Hur- 
ricane Tdephone  Co.  v.  Mohler,  51 
W.  Va.  1;  Wright  v,  Superior  Ct, 
139  Cal.  473;  Lesser  v.  Henry,  50  Pa. 
Sup.  440;  Carpenter  v.  Winn,  221 
U.  S.  533. 
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be  used  except  for  purposes  connected  with  proceedings  in 
legal  tribunals;^  and  except  in  aid  of  proceedings  in  a  court 
which  could  not,  at  common  law,  itself  give  discovery.* 
Thus,  a  bill  of  discovery  cannot  be  maintained  if  the  object 
is  simply  to  gratify  the  curiosity  of  the  complainant,  nor 
wiU  such  a  bill  be  entertained  in  order  to  aid  proceedmgs  in 
a  coiut  which  can,  by  its  own  method  of  procedure,  attain 
the  same  result,  e.  g.,  the  ecclesiastical  courts  in  England, 
which,  as  well  as  the  Court  of  Chancery,  had  the  power  of 
enforcing  discovery.*  And  a  bill  of  discovery  will  not  lie  in 
aid  of  proceedings  which  are  of  a  criminal  and  not  of  a 
civil  nature.*  But  the  circmnstance  that  the  proceedings 
might  have  assumed  a  criminal  character  is  no  objection  to 
the  discoveiy,  if  in  fact  the  redress  sought  is  through  the 
mediiun  of  a  civil  action.* 

Bills  of  discovery  are  available  not  only  in  aid  of  judicial 
proceedings  in  the  courts  of  the  same  country,  but  for  the 
purpose  of  assisting  legal  proceedings  elsewhere;  for  such  a 
bill  has  been  used  to  obtain  infonnation  in  one  state  for 
the  benefit  of  the  plaintiff  in  a  suit  in  another.* 

660.  General  right  of  complainant  in  bills  of  discovery. 

The  general  right  of  the  complainant  in  a  bill  of  discovery 


*See  Hare  on  Discovery,  86.  It 
is  not  necessary  that  the  proceedings 
in  aid  of  which  the  discovery  is 
sought  should  be  against  the  defend- 
ant in  the  bill  for  discovery;  they 
may  be  against  a  third  party,  and 
may  be  for  the  purpose  of  finding 
out  who  is  the  proper  party  to  sue. 
See  Orr  v.  Diaper,  4  Ch.  D.  92,  and 
Hurricane  Telephone  Co.  v,  Mohler, 
61  W.  Va.  1;  Brown  v,  McDonald, 
133  Fed.  897.  Where  an  action  at 
law  is  pending  to  recover  on  a  life 
insurance  policy  shown  to  have 
been  obtained  under  circumstances 
indicating  fraud,  and  one  of  the  de- 
fences is  that  the  insured  committed 
suicide  by  poison,  which  would  avoid 


the  policy  by  its  terms,  a  court  of 
equity  has  power  in  aid  of  such  de- 
fence to  order  the  body  to  be  ex- 
humed for  examination.  Mutual  Life 
Insurance  Company  v.  Griesa,  166 
Fed.  398. 

*  Hare  on  Discovery,  88. 
» Id.  89. 

^Lord  Montague  v,  Dudm&n,  2 
Ves.  Sr.  397;  Cartwright  ».  Green,  8 
Ves.  406;  14  Ves.  64;  Hare  on  Di»- 
covery,  86. 

•  Thorpe  ».  Macauley,  6  Madd.  135; 
Wilmot  V.  Maccabe,  4  Sim.  263; 
Hare  on  Discovery,  86. 

•Post  «.  Toledo  R.  R.  Co.,  144 
Mass.  341,  where  the  subject  is  dis- 
cussed. 
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is,  that  he  is  entitled  to  an  answer  from  every  competent 
defendant  as  to  all  facts  material  to  the  whole  of  his  (the 
complainant's)  case,^  and  that  this  answer  must  be  dis- 
tinct, complete,  free  from  needless  prolixity,  and  to  the  best 
of  the  defendant's  information  and  belief.  To  dissect  the 
general  rule  thus  stated,  and  to  criticise  and  illustrate  its 
different  branches,  would  belong  rather  to  a  treatise  upon 
equitable  pleading  than  to  one  which  has  for  its  subject 
equitable  principles.  It  will  therefore  be  sufficient  to  refer 
the  reader  to  some  of  the  works  in  which  this  rule  has  been 
particularly  discussed.^ 

661.  Rules  for  protection  of  defendant;  need  not  discover 
his  own  title,  nor  evidence  thereof. 

The  general  rule  just  stated  is  subject  to  certain  qualifica- 
tions by  which  the  complainant's  right  is,  as  it  were,  fenced 
about  by  prohibitions  and  restrictions  which  it  has  been 
found  necessary  to  lay  down  in  order  to  prevent  the  power 
of  the  court  from  being  abused.' 

And,  first,  the  defendant  is  bound  to  discover  those  matters 
only  which  relate  to  the  plaintiff's  title,  and  is  not  compel- 
lable to  discover  his  own  title  or  the  means  by  which  he 
expects  to  prove  it.*  The  reason  of  this  rule  is  that  experi- 
ence has  shown  that  the  possible  mischiefs  of  siuprise  at  a 
trial  are  more  than  counterbalanced  by  the  danger  of  perjiuy 
which  must  inevitably  be  inciured  when  either  party  is 
permitted,  before  a  trial,  to  know  the  precise  evidence  against 
which  he  has  to  contend;  and  accordingly  each  party  in  a 
cause  has  thrown  upon  him  the  orms  of  supporting  his  own 


*  See  Methodist  Episcopal  Church 
V.  Jaques,  1  Johns.  Ch.  65;  Wistar  v. 
McManes,  54  Pa.  318. 

« See  Story's  Eq.  Pleading,  §§  853 
d,  seq.;  Mitford's  Pleading,  357, 
365. 

'  See  Wharton  on  Evidence,  §§  754 
€t  seq. 

*  This  rule  is  embodied  in  Sir  James 
Wigram's  third  proposition,  which  is 


as  follows:  "The  right  of  a  plaintiff 
in  equity  to  the  benefit  of  the  defend- 
ant's oath  is  limited  to  a  discovery  of 
such  material  facts  as  relate  to  the 
plaintiffs  case,  and  does  not  extend 
to  a  discovery  of  the  manner  in  which 
the  defendant's  case  is  to  be  exclu- 
sively established  or  to  the  evidence 
which  relates  exclusively  to  hb  case." 
Wigram  on  Discovery,  15. 
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case,  and  meeting  that  of  his  adversary  without  knowing 
beforehand  by  what  evidence  the  case  of  his  adversary 
is  to  be  established  or  his  own  opposed.^ 

This  reasoning,  however,  is  not  to  be  extended  too  far, 
for  the  right  of  the  plaintiff  to  discovery  in  support  of  his 
own  case  is  not  to  be  abridged  as  to  any  particular  discovery 
by  the  consideration  that  the  matter  of  such  particular 
discovery  may  be  evidence  of  the  defendant's  case  in  common 
with  that  of  the  plaintiff.^ 

Thus  if  a  plaintiff  is  entitled  to  the  production  of  a  deed  or 
other  docmnent  as  being  applicable  to  his  case,  his  right  to 
such  discovery  will  not  be  affected  by  the  circumstance 
that  the  same  document  is  evidence  of  the  defendant's 
case  also.^  And  so,  if  a  defendant  who  is  bound  to  keep  dis- 
tinct accounts  for  another  party,  improperly  mixes  them 
with  his  own,  so  that  they  cannot  be  severed,  he  must  pro- 
duce the  whole.* 

662.  Need  not  criminate  himself. 

Secondly;  a  defendant  need  not  answer  matters  which 
tend  to  criminate  himself  or  expose  him  to  a  penalty  or 
forfeiture,  whether  the  matter  inqxiired  of  be  the  broad 
and  simple  fact  of  crime  or  penalty,  or  whether  it  be  simply 
an  incidental  fact  which  may  form  a  link  in  the  chain  of 
evidence,  if  any  one  chooses  to  indict  him.^ 

But  this  rule  has  some  exceptions,  for  it  has  not  been  in- 
variably applied  to  all  cases  of  penalties,^  and  it  will  not  be 


^  Wigram  on  Dboovery,  263.  See 
KetUewell  v.  Barstow,  L.  R.  7  Ch. 
686. 

*  Wigram  on  Discovery,  260.  See 
Brown  v.  Wales,  L.  R.  15  Eq.  142. 

'  Burreil  v,  Nicholson,  1  Myl.  &  K. 
680;  Dock  v.  Dock,  180  Pa.  14,  22; 
Wigram  on  Disoovery,  242. 

<  Freeman  o.  FairUe,  2  Meriv.  29; 
Earl  of  Salisbury  v,  Gedl,  1  Cox,  277; 
Hare  on  Discovery,  245;  Wigram  on 
Discovery,  243. 

•  Adams's  Doct.  Eq.  2.   See  Hill  v. 


Campbell,  L.  R.  10  C.  P.  222,  and  the 
language  of  Lord  Chief  Justice  Cole- 
ridge on  p.  247;  Sloss-Sheffield  Steel 
Go.  V.  Maryland  Casualty  Co.,  167 
Ala.  657. 

•  King  of  Two  Sicilies  v,  T^Hloox,  1 
Sim.  (n.  8.)  301;  Skinner  9.  Judsoo,  8 
Conn.  528;  Mitford's  Pleading,  195 
el  seq.  See  Reynolds  o.  Fibre  Co.,  71 
N.  H.  332,  where  a  tort  feasor  was 
compelled  to  produce  fragmoits  of 
machinery  by  which  plfvjpt^flF  had 
been  injiured. 
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available  for  the  purpose  of  preventing  the  detection  of 
fraud  or  imposition.^ 


663.  Confidential  communications  as  to  litigation. 

Thirdly;  confidential  communications,  made  to  l^al 
advisers  or  agents,  with  reference  to  a  subject-matter  which 
afterwards  comes  into  litigation,  or  with  reference  to  ques- 
tions connected  with  that  which  afterwards  becomes  the 
subject-matter  of  litigation,  are  protected. ^ 

The  tendency  of  the  modem  English  authorities  is  to 
^ve  a  very  wide  scope  to  this  rule,  and  to  afford  protection 
in  cases  in  which,  under  the  narrower  doctrine  which  formerly 
existed^  the  communications  would  not  have  been  considered 
privileged.  Thus,  in  Lawrence  v.  Campbell  *  (decided  in 
1859),  Vice-Chancellor  Kindersley  laid  down  the  rule  that 
it  is  not  now  necessary,  as  it  formerly  was,  for  the  purpose 
of  obtaining  protection,  that  the  communications  should  be 
made  either  during  or  relating  to  an  actual  or  even  to  an 
expected  litigation,  but  that  it  is  sufficient  if  they  pass  as 
professional  communications  in  a  professional  capacity. 
And  this  rule  was  expressly  approved  in  1873  by  Lord 
Chancellor  Selbome,  in  Minet  v.  Morgan,^  where  not  only 
letters  between  the  defendant  and  his  family  solicitors, 
and  letters  between  himself  and  his  solicitors  in  the  cause, 
but  also  letters  between  the  defendant's  mother  (through 
whom  he  claimed  title)  and  her  solicitors,  with  reference  to 
questions  connected  with  the  matters  in  dispute,  written 
before  any  litigation  was  in  contemplation,  were  protected.* 


*  Dummer  v.  Corporation  of  Chip- 
penham, 14  Ves.  256;  Lee  v.  Read,  5 
Beav.  381;  Skinner  t;.  Judfion,  8  Conn, 
528;  Attwood  v,  Coe,  4  Sandf.  Ch. 
413;  Howell  t;.  Ashmore,  1  Stockt.  82; 
Reynell  v.  Sprye,  10  Beav.  61;  11 
Beav.  618. 

*  See  Wharton  on  Evidence,  S§  576 
et9eq. 

» 4  Drew.  485,  490. 

<  L.  R.  8  Ch.  App.  361. 

*"lf  this  question  had  arisen,*' 


said  the  Lord  Chancellor,  in  this  case, 
p.  366,  "in  the  days  of  Lord  Cotten- 
ham  it  would  have  better  justified  the 
prolonged  argument  than  at  the  pres- 
ent time.  There  can  be  no  doubt  that 
the  law  of  the  court  as  to  this  dass 
of  cases  did  not  at  once  reach  a 
broad  and  reasonable  footing,  but 
reached  it  by  successive  steps, 
founded  upon  that  respect  for  princi- 
ple which  usually  leads  the  court 
aright.''     And  the  chancellor  then 
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So,  also,  a  liberal  interpretation  was  given  to  another 
branch  of  the  rule  above  stated  by  Vice-Chancellor  Stuart 
in  Ross  V.  Gibbs,^  and  it  was  there  held  by  that  learned  judge 
that  confidential  communications,  made  with  an  unpro- 
fessional agent,  were  privileged,  if  such  communications 
were  made  in  anticipation  of  and  with  reference  to  a  litiga- 
tion. 

Following  the  same  Uberal  view,  it  has  been  held  that 
where  witnesses  are  examined,  or  a  report  is  made  for  the 
purpose  of  enabling  a  solicitor  to  give  advice  in  regard  to 
bringing  or  defending  an  action,  the  notes  of  the  testimony 
taken  or  the  reports  of  agents  are  privileged.* 

The  courts  of  this  country,  however,  do  not  seem  to  have 
carried  the  doctrine  of  privileged  communications  to  the 
extent  which  it  has  reached  in  England.  Thus,  in  Whiting  v. 
Barney,'  the  Court  of  Appeals  in  New  York  adhered  to 
the  old  rule  that  a  communication,  in  order  to  be  protected, 
must  be  made  during  the  pendency  of  a  cause;  while,  in 
several  cases,  the  apphcability  of  the  doctrine  has  been 
confined  to  disclosures  made  to  legal  advisers  only,  and  has 
not  been  extended  to  persons  of  a  non-professional  char- 
acter.* It  is  submitted,  however,  that  the  modem  English 
rule  is  more  consonant  with  principles  of  justice  and  pubhc 
policy;  and  that  the  true  tests  to  apply  are  these:  first, 
was  the  communication  made  with  reference  to  that  which 
afterward  became  the  subject  of  litigation?  and,  second, 
was  the  communication   confidential?     If  both  of  these 


went  on  to  discuss  the  cases  seriaLim^ 
and  to  point  out  the  process  by 
which  the  present  doctrine  of  the 
English  courts  had  been  attained. 
See,  also,  Wilson  v,  Northampton 
&  Banbury  Junction  Railway  Co., 
L.  R.  14  Eq.  477;  Bullock  w.  Corry, 
3  Q.  B.  D.  356;  The  Southwark  & 
Vauxhall  Water  Co.  w.  Quick,  3  Q.  B. 
D.  316,  and  McCorquodale  v.  Bell,  1 
C.  P.  D.  471. 

» L.  R.  8  Eq.  522;  llobson  v.  Doyle, 
191  lU.  566. 


'  Learoyd  v.  Halifax  Joint  Stock 
Banking  Co.,  [1893]  1  Ch.  686;  Col- 
lins  V.  London  Gen.  Omnibus  Co.,  68 
Law  Times,  831 ;  Davenport  v.  Penna. 
R.  R.,  166  Pa.  480. 

»  30  N.  Y.  330. 

*See  Corps  v.  Robinson,  2  Wash. 
C.  C.  388;  Andrews  p.  Solomon,  Pet. 
C.  C.  356;  Goddard  v,  Gaitiiner, 
28  Conn.  172;  Coon  v.  Swan,  30 
Vt.  6;  Adams's  Doct.  Eq.  6, 
notes. 
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requisites  exist,  the  sounder  doctrine  would  seem  to  be 
that  the  disclosure  should  be  protected.  Conununications 
in  furtherance  of  an  iUegaJ  or  improper  purpose  or  relative 
to  a  fraud  contrived  between  the  attorney  and  his  client  are 
not  privileged.^ 

It  must  be  added  that  this  privilege  is  the  privilege  of 
the  client,  not  of  the  counsel.  The  client  is  entitled  to  the 
protection;  and  he  alone  can  claim  it.^  Nevertheless,  the 
privilege  is  one  which  counsel  may  set  up,  if  he  himself 
is  made  a  defendant;  and  a  demurrer  by  counsel  to  such 
a  bill  wiU  be  sustained.' 

664.  State  secrets. 

Lastly,  official  persons  cannot  be  compelled  to  disclose 
matters  of  state,  the  pubUcation  of  which  would  be  prej- 
udicial to  the  interests  of  the  community.  The  rule  exists 
both  at  law  and  in  equity,  and  in  this  country  as  well  as  in 
England.  The  cases,  however,  in  which  the  question  has 
arisen  are  very  few.* 

Upon  similar  principles  of  public  policy  a  court  of  justice 
will  not  allow  interrogatories  to  be  exhibited  for  the  pur- 
pose of  ascertaining  the  names  of  informers.  The  evidence 
is  excluded  not  for  the  protection  of  the  witness  or  of  the 
party,  but  purely  on  the  grounds  of  public  policy.* 

It  will  be  remembered  that  a  bona  fide  purchaser  for  value 
without  notice  is  protected  from  discovery.    The  reasons 


iReyndl  v.  Sprye,  10  Beav.  51; 
ReyncU  v.  Sprye,  11  Beav.  618; 
Kelly  V.  Jackson,  13  Ir.  Eq.  129. 

» See  Roes  v.  Gibbs,  L.  R.  8  Eq. 
624. 

•  National  Bank  of  West  Grove  ». 
Earle,  196  Pa.  217. 

*See  Smith  v.  East  India  Co.,  1 
Phillips,  50;  Rajah  of  Coorg  v.  East 
India  Co.,  25  L.  J.  Ch.  365;  Marbury 
».  Madison,  1  Cranch,  144;  1  Burr's 
Trial,  by  Robinson,  186,  187.  As  to 
obtaining  discovery  from  the  sover- 
eign of  a  foreign  state,  see  King  of 

54 


Spain  V,  Hallet,  6  Clark  &  F.  333; 
United  States  v.  Wagner,  L.  R.  2  Ch. 
582;  Republic  of  Peru  v.  Weguelin, 
L.  R.  20  Eq.  140;  Prioleau  o.  United 
States,  L.  R.  2  Eq.  659;  Republic  of 
Costa  Rica  v.  Erlanger,  1  Ch.  D.  171; 
Wharton  on  Evidence,  §  604. 

>See  Rex  v.  Akers,  6  Esp.  125; 
Att.-Gen.  v.  Briant,  15  M.  &  W.  169; 
United  States  v,  Moses,  4  Wash.  C.  C. 
726;  Gray  v,  Pentland,  2  S.  &  R.  23; 
WortHington  v.  Scribner,  109  Mass. 
487.  See,  also,  Totten  v.  The  United 
States,  92  U.  S.  105. 
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for  this  rule,  and  its  nature  and  extent,  have  been  ahready 
stated.* 

666.  In  bills  of  discovery  courts  will  go  on  and  afford  relief. 

Before  leaving  the  subject  of  discovery  it  may  be  desirable 
to  notice  a  question  as  to  which  there  has  been  not  a  little 
embarrassment  in  the  minds  of  judges  and  authors;  and 
that  is,  whether  when  the  jurisdiction  of  equity  has  once 
attached  for  the  purpose  of  discovery,  the  court  will  go  on 
for  the  purpose  of  affording  rehef,  although  the  cause  is 
not  one  which  would  ordinarily  fall  within  the  scope  of  a 
chancellor's  jurisdiction.  The  true  rule  would  seem  to  be 
that  laid  down  by  a  learned  writer  in  modem  tunes,^  viz., 
that  where  the  bill  is  filed  purely  in  aid  of  a  legal  right  and 
for  the  purpose  of  obtaining  evidence  to  be  used  in  a  trial 
at  law,  the  jurisdiction  will  not  extend  to  afford  relief; ' 
but  that  where  the  bill  is  based  upon  any  breach  of  trust 
or  duty,  and  an  appeal  to  the  defendant's  conscience  con- 
sequently becomes  necessary,  the  general  jurisdiction  will 
attach. 

666.  Production  of  documents. 

At  common  law  no  power  existed  in  the  courts  to  compel 
the  production  of  deeds,  books,  and  writings  which  were  in 


1  Ante,  §  275. 

^  Mr.  Justice  Redfield,  in  his  edi- 
tion of  Story's  Equity  Jurisp.,  74 
a,  74  c.  See,  also,  Pearce  v.  Cres- 
wick,  2  Hare,  285;  Kendall ville  Co. 
V.  Davis  &  Rankin,  40  111.  App.  616; 
Virg.  &  Ala.  Min.  &  Mfg.  Co.  v.  Hale, 
93  Ala.  542;  Black  v.  Bohlon,  175 
Pa.  491;  Freer  v,  Davis,  52  W.  Va. 
1,  35.  See,  however,  Smith  v.  Smith, 
92  Va.  696. 

'"As  originally  filed  the  bill  was 
for  discovery  in  aid  of  an  execu- 
tion. *  *  *  As  a  bill  for  discovery 
for  the  purpose  of  obtaining  evidence 
and  in  aid  of  a  legal  right  it  did  not 
draw  the  whole  case  into  equity.   The 


jurisdiction  was  for  disoovery  only, 
and  ended  with  it,"  by  Fell,  J.,  in 
Bank  v,  Kern,  193  Pa.  66.  See,  also, 
Safiford  v.  Ensign  Mfg.  Co.,  120  Fed. 
480. 

Where  a  proper  case  for  discovery 
is  presented  a  bill  asking  both  dis- 
covery and  relief  is  maintainable; 
and  the  court  having  jurisdiction 
for  the  purpose  of  discovery  will  go 
on  to  give  relief.  But  this  rule  can- 
not be  abused  by  bdng  employed  as 
a  mere  pretext  for  bringing  causes 
proper  for  a  court  of  law  into  a  court 
of  equity.  Larkey  o.  Gardner,  105 
Va.  718. 
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the  custody  or  control  of  one  of  the  parties  to  a  cause,  and 
which  were  material  to  the  right,  title,  or  defence  of  the 
other.  ^  Apphcation  was,  consequently,  made  to  the  Court 
of  Chancery;  and  the  jurisdiction  of  the  chancellor  was 
frequently  exercised  for  the  purpose  of  rectifying  the  defect 
in  the  conamon  law,  and  of  compelling  such  production. 

This  equitable  remedy  is,  however,  of  scarcely  any  im- 
portance at  the  present  day;  as,  both  in  England  and  in 
this  country,  statutes  have  been  passed  by  which  the  au- 
thority to  compel  the  production  of  documents  is  conferred 
upon  the  common-law  courts.^  The  consideration  of  this 
subject  may,  therefore,  be  dismissed  with  the  single  remark 
that  the  rules  which  govern  bills  in  equity  for  the  produc- 
tion of  documents  are  similar  to  those  by  which  the  right 
to  discovery  is  regulated,  and  which  have  been  already 
noticed. 

667.  Commissions  to  examine  witnesses  abroad;  to  take 
testimony  de  bene  esse. 

The  remarks  just  made  will  also  apply  to  bills  for  com- 
missions to  examine  witnesses  abroad,  and  to  bills  to  take 
testimony  de  bene  esse.  Such  bills  were  formerly  necessary 
in  consequence  of  the  inability  of  the  common-law  courts 
to  accomplish  the  object;  but  this  defect  has  long  since  been 
remedied,  and  the  equitable  remedy  has  fallen  almost  com- 
pletely into  disuse.' 

>  2  Black.  Com.  382;  Story's  £q.  360;  Walter  Cabinet  Co.  v.  RusBell, 

Jurisp.,  §  1485.  250  111.  416;  Iowa  Loan  &  Trust  v, 

•The  jurisdiction  in  equity,  how-  Dist.  Court,  149 Iowa,  66; Etonoughue 

ever,  still  exists.     Equitable  Trust  v.  Callanan,  136   N.  Y.  Supp.  657; 

Co.  V.  Garis,  190  Pa.  544^549.    But  McGeaiy   v.    Brown,   23   S.    Dak. 

see,  corUraf  Ex  parte  Boyd,  105  U.  S.  573. 

647;  Safford  v.  Ensign  Mfg.  Co.,  120  » Story's  Eq.  Jurisp.,  §  1514,  note; 

Fed.  480;  Goodall  v.  Ray,  168  Ala.  Adams's  Doct.  Eq.  23. 
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the  plaintiflf  assigned  several  shares  of  the  excise  in  Ireland 
to  the  defendant,  and  the  latter  covenanted  "to  save  the 
Lord  Ranelaugh  harmless  touching  three  parts  of  a  farm^^ 
assigned  to  Hayes/^  and  to  stand  in  his  place  touching 
the  payments  to  the  king  and  other  matters.  Afterward, 
the  king  sued  the  plaintiff  for  money  which  the  defendant 
ought  to  have  paid,  and  the  former  then  filed  his  bill.  The 
court  decreed  that  the  agreement  should  be  specifically 
performed,  and  referred  it  to  a  master  with  the  direction 
that  toties  guoties  any  breach  should  happen  he  should  re- 
port the  same  especially  to  the  court,  so  that  the  coiul;  might, 
if  there  should  be  occasion,  direct  a  trial  at  law  in  a  quann 
turn  damnificatus.  The  court  fmther  decreed  that  the 
assignee  should  clear  the  assignor  from  all  these  suits  and 
encumbrances  within  a  reasonable  time.  The  case  was 
compared  to  that  of  a  counter-bond,  where  although  the 
surety  is  not  molested  or  troubled  for  the  debt,  yet  after 
the  money  becomes  payable  the  court  will  decree  the  princi- 
pal to  pay  it.^    A  more  modem  example  of  the  same  kind  of 


>  The  Irish  excise  was  farmed  out 
by  Charles  11. 

•  But  the  form  of  decree  in  Rane- 
laugh v.  Hayes  was  strongly  dis- 
approved in  Lloyd  v.  Dimmack,  7 
Ch.  D.  401,  and  in  Hughes  Hallett 
V.  Indian  Mammoth  Gold  Mines  Co., 
22  Ch.  D.  564.  In  the  first  case,  Fry, 
J.,  said:  ''The  next  question  is 
whether  1  can  give  judgment  in  the 
form  asked  for  by  the  plaintififs  coun- 
sel declaring  that  the  defendants  are 
bound  to  indemnify  according  to  the 
terms  of  the  deed,  and  giving  liberty 
to  apply  from  time  to  time  as 
breaches  of  the  indemnity  may  occur. 
Now,  in  the  first  place,  it  will  be  ob- 
served that  such  a  judgment  would  be 
highly  inconvenient,  because  some 
of  the  leases  are  for  long  terms  of 
years  and  I  should  be  giving  a  judg- 
ment which  would  require  from  time 
to  time  the  interference  of  the  court 
over  the  whole  residue  of  a  term  of 


ninety-nine  years  beginning  in  1860. 
I  think  such  a  form  of  judgment 
would  be  highly  inconvenient.  In 
the  next  place,  I  am  not  aware  that, 
with  the  single  exception  of  the  case 
of  Ranelaugh  v.  Hayes,  any  au- 
thority can  be  produced  for  a  judg- 
ment of  that  description.  That  is  a 
case  which  I  believe  has  never  been 
actually  followed.  It  has  been  cited 
over  and  over  again,  but  the  industry 
and  learning  of  the  oounael  of  the 
plaintiff  have  not  enabled  them  to 
produce  a  single  case  in  which  a  de- 
cree has  been  made  declaring  the 
right  to  indemnify  and  giving  lib- 
erty to  apply  from  time  to  time. 
Therefore,  upon  the  ground  of  the 
great  inconvenience  of  such  a  judg- 
ment, and  looking  at  the  fact  that 
no  decree  can  be  produced  from  the 
time  of  Ranelaugh  v.  Hayes  down  to 
the  present  time,  and  looking  at  the 
not  very  dear  report  of  that  case 
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relief  will  be  found  in  the  case  of  Henuning  v.  Maddick,^ 
where  the  plaintiff,  who  had  been  made  a  contributory  in 
respect  of  certain  shares  of  a  joint-stock  company,  which 
was  being  wound  up  under  the  English  Companies  Act 
of  1862,  filed  a  bill  in  which  he  alleged  that  he  had  taken 
the  shares  under  an  arrangement  with  the  defendant  that 
he  should  hold  them  on  behalf  of  the  defendant,  and  deal 
with  them  as  the  defendant  should  direct,  and  that  the  de- 
fendant should  indemnify  him  against  all  loss  or  liability 
which  he  might  incur  as  the  holder  of  the  shares.  The 
prayer  of  the  bill  was  that  the  defendant  might  be  ordered  to 
reimburse  to  the  plaintiff  all  sums  of  money  which  he  had 
paid  for  calls  and  all  costs  et  cietera,  and  to  indemnify  hun 
against  all  liability  in  consequence  of  his  being  made  a  con- 
tributory. The  trust  having  been  satisfactorily  established 
by  the  evidence,  the  plaintiff's  right  to  the  indemnity  was 
treated  as  a  matter  of  course,  and  a  decree  was  made  accord- 
ingly.* 
Under  the  same  principle  fall  cases  in  which  decrees  have 

been  entered  for  the  payment  of  annuities.  Agreements  to 
make  such  payments  are  usually  enforced  by  appointing  a 
receiver,  but  in  some  instances  decrees  have  been  made 
providing  for  an  order  directly  upon  the  defendant.  Such 
cases,  indeed,  are  merely  examples  of  the  doctrine  which 
has  been  so  frequently  referred  to — ^namely,  that  relief  will 
be  afforded  in  all  cases  in  which  there  is  not  a  full,  adequate, 
and  complete  remedy  at  law.' 


and  the  difficulty  of  ascertaining 
the  exact  circumstanceSi  and  espe* 
cially  what  was  the  duration  of  the 
liability  in  respect  of  which  that  in- 
demnity was  declared,  I  feel  myself 
bound  to  say  that  I  cannot  make 
such  a  declaration  or  give  such  a 
general  liberty  to  apply."  With  due 
deference,  however,  to  this  opinion, 
it  would  seem  that  the  advantages 
to  be  derived  from  a  form  of  decree 
such  as  was  entered  in  Ranelaugh  v. 
Hayes  are  very  great,  and  ought  not 


to  be  discarded  except  under  some 
very  decided  argument  ab  incon- 
venienii  in  a  given  case.  It  is  sub- 
mitted therefore,  that  the  gen- 
eral rule,  as  stated  in  the  text,  is 
sound. 

1  L.  R.  7  Ch.  395. 

•See  further  as  to  decrees  of  in- 
demnity as  illustrated  by  the  case 
of  sureties,  arU€f  §  331,  and  cases 
cited  in  notes. 

»  See  Keenan  v.  Handley,  2  DeQ., 
J.  &  S.  283;  Carbery  v.  Western,  1 
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670.  Personal  property  limited  for  life  with  remainders 
over. 

Bills  quia  timet  are  also  frequently  entertained  in  cases 
where  personal  property  is  limited  for  life,  with  remainders 
over,  and  when  there  is  danger  of  loss  or  deterioration  or 
injiu7  to  it  in  the  hands  of  the  tenant  for  life.  In  such  cases 
a  court  of  equity  will  interfere  at  the  instance  of  a  remainder- 
man, and  if  necessary  will  require  security  to  be  given  for 
the  production  of  the  property  upon  the  termination  of 
the  life  interest.* 

671.  Courts  of  equity  will  not  entertain  bills  solely  to  de- 
clare rights. 

But  while  a  court  of  equity  will  interfere  for  the  purpose  of 
protecting  the  interest  of  remaindermen  when  the  property 
is  in  danger,  it  will  not  interpose  merely  in  order  to  declare 
future  rights.  The  Scotch  tribunals  pass  upon  such  questions 
by  '' declarator;"  but  such  a  power  has  not  been  assumed  by 
courts  of  equity,  either  in  England  or  in  this  country.*  It 
is  true  that  it  is  a  very  common  exercise  of  chancery  powers 
to  declare  the  effect  and  validity  of  future  and  contingent 
limitations  in  wills,  even  as  to  persons  not  in  esse,  upon 
bills  filed  by  executors  and  trustees,  asking  for  the  direction 
of  the  court  as  to  the  disposition  of  the  property.*    But 

Brown  Pari.  Cas.  429;   Fleming  v,  Hann  v,  Hann,  58  N.  J.  Eq.  211; 

Petereon,  167  III.  470.  Girard  v.   Philadelphia,   7  Wall.    1 

'  See  Flight  v.  Ck)ok,  2  Ves.  619;  (and  the  remarks  of  the  court  on 

James  v.  Scott,  9  Ala.  579;  Emmons  p.    15);   Willard's    Appeal,   65   Pa. 

i;.Cairn8,2Sandf.Ch.369;McDougal  265,  and  Morton's  Estate,  201  Pa. 

V.  Armstrong,  6  Humph.  157,  428;  269. 

Bowling  V,  Bowling,  6  B.  Mon.  31;  '  "A  bill  in  equity  cannot  be  main- 
Cranston  V  'Plumb,  54  Barb.  54;  tained  simply  to  establish  the  fact 
Van  Dujme  v,  Vreeland,  12  N.  J.  Eq.  of  a  trust,  no  other  relief  being 
142;  McNeill  v.  Bradley,  6  Jones  Eq.  '  sought,  even  where  its  existence  is 
41.  See  Dreyfus  v»  Peruvian  Guano  denied;  if,  however,  the  supposed 
Co.,  42  Ch.  D.  75;  Underwood  v.  trustee  is  about  to  leave  the  juris- 
Undcrwood,  162  Ala.  553.  diction,  so  that  no  relief  could  be 

^  See  Grove  v.  Bastard,  2  Phillips,  obtained,    the  court   will   entertain 

621;   Langdale  v,   Briggs,   39   Eng.  the  bill   and   declare   the  trust,   if 

Law  and  Eq.  214;  8  DeG.,  M.  A&  G.  proved,  and  retain  the  bill  for  further 

391;  Cross  v.  De  Valle,  1  Wall.  14;  action."      Perry    on    Trusts,    $  17, 


CH.   IX.]  BILLS  QUIA  TIMET;  RECEIVERS,   ETC.  857 

bills  of  this  kind  are  entertained  upon  the  ground  that  a 
trustee  is  always  entitled  to  come  into  chancery  for  advice 
and  assistance  in  the  administration  of  the  trust ;  ^  and  do 
not,  therefore,  in  any  way,  miUtate  against  the  doctrine 
just  stated,  as  to  mere  declarations  of  future  rights.^ 

672.  Will  not  inteif  ere  in  certain  cases  of  covenants. 

Another  illustration  of  the  limitations  which  courts  of 
equity  have  deemed  proper  to  place  upon  relief  of  a  quia 
timet  character,  is  found  in  those  cases  in  which  a  purchaser 
of  land  takes  it  subject  to  an  encumbrance  of  which  he  is 
aware,  and  takes  also  a  covenant  from  the  vendor  against 
the  encumbrance.  In  such  cases  it  has  been  held  that  the 
purchaser  cannot,  under  such  circumstances,  file  a  bill  quia 
timet,  and  obtain  an  indemnity  from  the  vendor;  the  ground 
of  these  decisions  being  that,  as  the  purchaser  has  chosen 
to  rest  upon  the  covenant,  a  court  of  equity  will  not  make 
a  new  contract  for  the  parties.' 

673.  Bills  to  perpetuate  testimony. 

Bills  to  perpetuate  testimony,  and  Bills  to  Establish  Wills, 
are  also  in  the  nature  of  bills  quia  timet.  The  perpetuation  of 
testimony  is  necessary  when  the  complainant  is  not  actually 
threatened  with  any  disturbance  of  his  rights,  but  fears  that 
he  may  be  disturbed  at  some  future  time  when  the  evidence 
of  his  title  may  have  been  lost.  Upon  a  bill  being  filed,  in 
such  a  case,  the  depositions  of  witnesses  are  taken  before 
an  examiner,  and  a  decree  is  then  made  that  the  depositions 
so  taken  shall  remain  to  perpetuate  the  memory  thereof. 
Bills  of  this  description  have  been  of  very  frequent  occur- 
rence in  Pennsylvania,  for  the  purpose  of  preserving  the 

citing  Baylies  v.   Payson,   5  Allen,  England  under  13  and  14  Vict.,  c.  35, 

473;  Price  v.  Minot,  107  Mass.  62.  see  Porebrook  v.  Forebrook,  L.  R.  2 

1  Ante,  p.  249;  Hill  on  Trustees,  543.  Eq.  799;  3  Ch.  93. 

•  See  the  remarks  of  Mr.  Justice  '  See  Refdd  v.  Woodfolk,  22  How. 

Grier,  in  Cross  i>.  De  Valle,  1  Wall.  318;  Rawle  on  CJovenants  for  Title, 

15,  16.    As  to  special  cases  which  §381;  Story's  Eq.  Jurisp.,  §850,  a 

may  be  submitted  to  the  courts  in  (11th  ed.). 
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evidence  of  a  re-entry  upon  land,  conveyed  on  ground-rent, 
for  non-payment  of  arrears  of  rent. 

In  order  to  maintain  a  bill  for  the  perpetuation  of  testi- 
mony, it  is  necessary  that  the  matter  should  be  one  which 
cannot  be  made  the  subject  of  present  judicial  investiga- 
tion. If  a  party  is  in  a  situation  actively  to  assert  his  right, 
either  at  law  or  in  equity,  he  cannot  maintain  a  bill  to  per- 
petuate the  testimony,  for  he  can  obtain  the  same  redress  by 
proceeding  at  once  to  a  substantial  assertion  of  his  title  by 
suit  at  law  or  bill  in  equity.  And  even  if  a  party  is  no/  in  a 
condition  to  make  himself  a  plaintiff,  yet  if  an  action  is 
brought  against  him  touching  the  subject-matter,  he  cannot 
file  a  bill  for  the  perpetuation  of  testimony,  and  a  demurrer 
to  such  a  bill  will  be  sustained,  on  the  ground  that  the 
complainant's  rights  can  be  ascertained  and  settled  in  the 
suit  already  pending.* 


674.  Bills  to  establish  wills. 

Bills  to  Establish  Wills  proceed  upon  a  similar  principle. 
According  to  the  modem  principles,  such  a  bill  may  be  filed 
by  a  devisee  in  possession  against  an  heir  who  has  brought 
no  action  of  ejectment,  although  no  trusts  are  declared  by 
the  will,  and  although  it  is  not  necessary  to  administer  the 
estate  under  the  direction  of  the  Court  of  Chancery.'  And 
the  same  reUef  will  also  be  afforded  not  only  against  an  heir, 
but  also  against  parties  claiming  under  another  will.' 


^  See  Earl  Spencer  v.  Peek,  L.  R.  3 
Eq.  415|  where  this  point  is  thor- 
oughly discussed.  See,  alaOi  upon 
the  genera]  subject  of  bills  to  per- 
petuate testimony,  Dursley  v,  Fitz- 
hardinge,  6  Ves.  251;  Duke  of  Dor- 
set V,  Girdler,  Free.  Ch.  531;  Angdl 
V,  AngeJl,  1  Sim.  &  Stu.  83;  Beavan 
V,  Carpenter,  11  Sim.  22;  Wright  v. 
Tatham,  2  Sim.  459;  Story's  Eq. 
Plead.,  iiZIOOetseq. 

'  Boyse  v.  Rossborough*  Kay,  71 ; 
affirmed  in  3  DeG.,  M.  &  G.  817; 
and  on  appeal  to  the  House  of  Lords, 
nom,    Colclough  v.  Boyse,  6  H.  L. 


Gas.  1.  See,  also,  Fidelity  Ins.  Co.'a 
Appeal,  99  Pa.  460;  Hall's  Appeal, 
112  Pa.  54,  and  MoClane  o.  MoGlane, 
207  Pa.  465. 

•  Lovett  V.  Lovett,  3  K.  &  J.  1.  In 
re  Tayleur,  L.  R.  6  Ch.  416,  was  a 
somewhat  curious  application.  The 
committee  of  a  wealthy  lunatic,  who 
had  made  two  wills  before  he  was 
found  a  lunatic,  asked  for  leave  to 
pay  out  of  the  estate  the  costs  of  the 
plaintiffs  and  defendants  in  a  suit 
to  perpetuate  testimony  as  to  the 
two  wills.  The  court  declined  to  ex* 
press  any  opinion  upon  the  question 
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676.  Bills  to  remove  a  cloud  from  title. 

Bills  to  remove  a  cloud  from  a  title  may  sometimes  also 
fall  under  the  head  of  relief  quia  timety  although,  as  has  been 
seen,  they  may  occasionally  be  properly  classed  under  bills 
for  the  surrender  and  cancellation  of  void  instruments.^ 
The  doctrine,  however,  is  not  confined  in  its  appUcation 
simply  to  cases  in  which  a  void  or  voidable  instrument  is 
sought  to  be  cancelled.  It  may  be  asserted  in  almost  any 
case  in  which  justice  requires  that  the  title  of  a  party  in 
possession  should  be  quieted,  and  the  evidence  of  that  title 
is  clear.*  Generally,  the  test  by  which  to  determine  the 
existence  of  a  cloud  upon  the  title  is  whether  in  ejectment 
by  the  grantee  in  the  deed  upon  which  the  adverse  title 
rests,  the  owner  in  possession  would  be  required  to  oflfer 
evidence  to  defeat  a  recovery.  If  such  evidence  would  be 
necessary,  a  cloud  exists.'  The  principle  upon  which  these 
bills  are  based  is,  simply,  that  it  is  inequitable  that  a  party 
in  possession  should  be  embarrassed  by  having  hanging  over 
him  a  hostile  claim,  which,  although  not  actively  asserted, 
and  not  of  any  validity,  is  nevertheless  calculated  to  affect 
the  marketability  of  the  title.  The  jurisdiction  of  Courts 
of  Chancery  in  such  cases  is  well  established.*    Whether  it 


whether  or  not  such  a  bill  would 
lie,  but  granted  the  prayer  of  the 
committee. 

1  See  anUy  f  474;  DuIPs  Appeal,  113 
Pa.  515.  See,  also,  Stebbens  v.  Perry 
Co.,  167  111.  574,  where  a  decree  was 
made  for  the  cancellation  of  stock 
illegally  issued,  on  the  ground  that 
to  allow  such  illegal  stock  to  remain 
outstanding  would  be  to  cast  a  cloud 
upon  the  title  of  other  stockholders. 

*  Alexander  v.  Pendelton,  8  Cranch, 
462;  Mellen  &.  Moline  Iron  Works, 
131  U.  S.  365;  Alsop  v.  Eckles,  81 
111.  424;  Parker  v,  Stevens,  59  N.  H. 
203;  Corinth  v.  Locke,  62  Vt.  411; 
Loring  V.  Hildreth,  170  Mass.  328. 
The  evidence  must  be  clear,  for 
equity  will  not  lend  its  aid  to  try 
oonflicUog    titles.      See    Handy    v. 


Noonan,  51  Miss.  166;  Phelps  v. 
Harris,  51  Miss.  789;  CUles  v.  Galla- 
gher, 67  Miss.  413. 

*  Sloan  V,  Sloan,  25  Fla.  53;  Han. 
&  St.  Jo.  Ry.  Co.  ».  Nortoni,  154  Mo. 
142;  Hanesley  v.  Bagley,  109  Ga. 
346;  Parker  v.  Boutwell,  119  Ala.  297; 
Parker  v.  Lumber  Co.,  157  Ala.  282; 
Land  Co.  i;.  Preciado,  167  Cal. 
580,  585;  Thompson  v.  Pinnell,  237 
Mo.  545;  Rumble  v.  Smith,  66  Misc. 
(N.  Y.)  298;  Johnston  v.  Kramer 
Bros.  &  Co.,  203  Fed.  733. 

*  Doe  v.  Doe,  37  N.  H.  268;  Tucker 
».  Kenniston,  47  N.  H.  267;  Kimber- 
ley  V.  Fox,  27  Conn.  307;  Eldridge  v. 
Smith,  34  Vt.  484;  Polk  v.  Rose,  26 
Md.  153;  Brown  v.  Stewart,  56  Md. 
431;  Allen  ».  Waldo,  47  Mich.  516; 
Shattuck  t;.  Carson,  2  Cal.  588;  Whil- 
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is  essential  to  the  assertion  of  this  equity,  that  the  complain- 
ant should  be  in  possession,  is  a  question  as  to  which  there 
has  been  some  variance  in  the  decisions.^  In  some  cases  it 
is  held  that  possession  is  indispensable,  and  that  this  fact 
should  be  averred  in  the  bill.'   In  others,  the  contrary  has 


lock  V.  Giiflham,  3  Sneed,  237;  Al- 
mony  v.  Hicks,  3  Head,  39;  Hol- 
land V,  Mayor  of  Baltimore,  11  Md. 
186;  Belknap  v.  Belknap,  2  Johns.  Ch. 
472;  Starr  v.  Starr,  I  Ohio  (Ham.), 
321;  Scofield  v.  Lansing,  17  Mich. 
437  (a  bill  to  restrain  the  collection 
of  a  tax);  Finch  v,  Resbridger,  2 
Vem,  390;  Story's  Eq.  Jur.,  §700. 
See,  also,  Kay  v.  Scates,  37  Pa.  31; 
Bacon's  App.,  57  Pa.  604;  Groves  v, 
Webber,  72  111.  606;  Reynolds  v. 
Crawfordsville  Bk.,  112  U.  8.  405; 
Rich  V,  Braxton,  158  U.  S.  375;  Lud- 
ington  V.  Elizabeth,  34  N.  J.  Eq.  537; 
Sanders  v.  Village  of  Yonkers,  63 
N.  Y.  489;  N.  Y.,  Ont.  &  Western 
Ry.  V,  Davenport,  65  How.  Pr. 
(N.  Y.)  484;  Goodell  o.  Blumer,  41 
Wis.  436;  Wiard  ».  Brown,  69  Cal. 
194;  Jewett  v.  Boardman,  181  Mo. 
647;  Borie  v.  Satterthwaite,  180  Pa. 
542;  Shaw  ».  Allen,  184  111.  77;  Article 
in  20  Am.  Law  R^eg.  (n.  s.)  561,  by 
Henry  Wade  Rogers,  antSf  §§  193  and 
475.  This  jurisdiction  in  some  states 
is  provided  for  by  statute.  See  {  809, 
Code  of  Alabama;  Ck>llier  v.  Alexan- 
der, 138  Ala.  246. 

^  In  an  action  to  quiet  title  to  real 
estate  where  plaintiff  is  out  of  posses- 
sion and  there  is  some  other  distinct 
head  of  equity  jurisdiction  sufficient 
to  support  the  action,  equity  will 
retain  the  cause  and  grant  rdief  by 
quieting  title  or  removing  a  cloud. 
Gutheil  Co.i;.  Montdair,  32  Colo.  420; 
Fan-  V.  Hobe  Land  Co.,  188  Fed. 
17. 

*  Frost  V.  Spitley,  121  U.  S.  662; 
Peck  p.  Ayres  &  Lord  Tie  Co.,  116 
Fed.  273;  Gage  v.  Griffin,  103  lU. 


41;  Gage  v,  Schmidt,  104  111.  106. 
See,  also,  Haythorn  v,  Margerem,  7 
N.  J.  Eq.  324;  Kilgannon  v.  Jenkin- 
son,  61  Mich.  240;  Tarwater  v.  Goings 
140  Ala.  273;  Belcher  v.  Scruggs,  125 
Ala.  336  (the  possession  must  not  have 
been  taken,  simply  for  the  pur- 
pose of  giving  jurisdiction);  Crosby 
V,  Hutchinson,  126  Mich.  56  (to 
same  effect);  Clem  9.  Meserole,  44 
Fla.  191;  Comelison  v,  Foushce,  101 
Ky.  267;  Kane  v.  Va.  Coal  and  Iron 
Co.,  97  Va.  329;  Smith  v.  Thomas,  99 
Va.  86;  Steinman  v.  Vicars,  99  Va. 
595;  Davis  o.  Sloan,  95  Mo.  652 
McDonald  v.  White,  130  HL  493 
Robertson  v.  Wheder,  162  Bl.  666 
Hoffman  v.  Woods,  40  Kan.  382 
Carter  ».  Woolfork,  71  Md.  283 
Textor  v.  Shipley,  77  Md.  473  (see, 
however,  Oppenheimer  v,  Levi,  96 
Md.  296);  Winn  v.  Strickland,  34 
Fla.  610;  Snow  v.  Ruasdl,  93  Me.  362; 
McMullen  p.  Cooper,  126  Ga.  435. 
Unless  the  premises  is  vacant  and 
unoccupied,  Glos  v.  Kenealy,  220 
111.  640;  Brownback  v,  Kdster,  220 
111.  544;  Mackey  v.  Maxin,  63  W.  Va. 
14;  Austin  v.  Minor,  107  Va.  101; 
Tax  Title  Co.  v,  Denoon,  107  Va.  201; 
Delaney  p.  O'Donnell,  234  Bl.  109; 
Miller  v.  Ahrens,  160  Fed.  644;  Bu- 
chanan t;.  Adkins,  176  Fed.  699;  Hai^ 
deman  p.  Donaghey,  170  Ala.  362; 
Morgan  v,  Dunwoody,  66  Fla.  522; 
Stephens  p.  Johnson,  265  111.  610;  Nu- 
gent v.  Mallory,  146  Ky.  824;  Clark  v. 
Clark,  107  Me.  506;  Preston  v. 
Newton,  213  Mass.  483;  Meade  v. 
King,  111  Va.  283;  Perry  v.  McDon- 
ald, 69  W.  Va.  619;  O'Donohue  v. 
Smith,  130  N.  Y.  App.  Div.  214. 
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been  ruled ;  ^  and  this  seems  to  be  the  better  doctrine,  es- 
pecially where  the  bill  is  filed  by  a  remaindennan  during 
the  continuance  of  the  particular  estate.' 

And  a  bill  has  been  entertained  on  the  part  of  a  vendor 
who  has  parted  witbi  both  title  and  possession,  inasmuch  as 
his  obligation  under  his  warranty  entitles  him  to  a  standing.' 

This  jurisdiction,  however,  will  not  be  exercised  unless 
some  equity  is  apparent,  or  a  cloud  would  otherwise  exist 
against  the  title  of  the  complainant.  If  no  such  equity  is 
shown,  or  no  such  injury  is  likely  to  ensue,  the  relief  will  be 
refused.* 


676.  Receivers;  general  nature  of  the  jurisdiction. 

Another  of  those  equitable  remedies  which  have  for  their 
object  the  prevention,  rather  than  the  redress,  of  injuries  is 
found  in  the  relief  given  by  Courts  of  Chancery  by  means 
of  the  appointment  of  receivers.  The  appointment  of 
receivers  has,  indeed,  in  many  treatises,  been  classed  under 
the  head  of  the  quia  timet  jurisdiction  of  chancery,  and  in 
a  certain  sense  this  classification  is  correct;  but,  perhaps,  it 

» Thompson  v.  Lynch,  29  Cal.  189; 
Almony  v.  Hicks,  3  Head,  39;  Jones 
».  Nixon,  102  Tenn.  95;  Lyon  v. 
Gombert,  63  Neb.  630;  Packard  v. 
Beaver  Valley  Co.,  96  Ky.  249; 
PhilHps  V.  Kesteraon,  154  lU.  572; 
Coleman  v,  Jaggers,  12  Idaho,  125; 
Lees  V,  Wetmore,  58  la.  170;  Brusie 
V.  Gates,  80  Cal.  462;  Edsell  v. 
Nevins,  80  Mich.  146;  Walet  v. 
Haskins,  68  Tex.  418  (a  case  where 
laches  barred  relief);  Sage  v.  Winona 
&  St.  Peter  R.  R.  Co.,  19  U.  S.  App. 
1;  Baumgardner  v.  Fowler,  82  Md. 
631  (a  case  of  wild  and  uncultivated 
land).  Where  removal  of  cloud  from 
title  is  merely  incidental  to  the  pri- 
mary relief  sought,  or  the  plaintiff 
has  no  remedy  at  law,  neither  legal 
title  nor  possession  is  necessary  to 
maintain  his  suit.  Swick  v.  Rease, 
62  W.  Va.  557;  Speas  v.  Woodhouse, 
162  N.  C.  66  (by  Statute);  Brodaky  i;. 


Nelson,  57  Wash.  671;  Custer  v.  Hall, 
71  W.  Va.  119;  Tucker  v.  Witherbee, 
130  Ky.  269;  Woods  v.  Woods,  184 
Fed.  163. 

'Aiken  o.  Suttle,  4  Lea  (Tenn.), 
103;  Gandy  v,  Fortner,  119  Ala. 
303;  Wiley  v.  Bird,  108  Tenn.  168; 
Worthington  v.  Miller,  134  Ala.  420; 
Fies  V,  Rosser,  162  Ala.  504. 

<  Jones  V.  Nixon,  102  Tenn.  95. 

*See  Eckman  &.  Ekskman,  55  Pa. 
269;  Haines'  Appeal,  73  Pa.  169.  See, 
also,  Orton  v.  Smith,  18  How.  263; 
Munson  t;.  Munson,  28  Conn.  582; 
Gamble  v.  Loop,  14  Wis.  465;  Moore 
V,  Cord,  14  Wis.  213;  Farnham  v 
CampbeU,  34  N.  Y.  480;  Wells  v. 
Buffalo,  80  N.  Y.  253;  Lehman  v. 
Roberts,  86  N.  Y.  232;  King  v.  Town- 
shend,  141  N.  Y.  358;  Browning  v. 
Lavender,  104  N.  C.  69;  Charman  o. 
Charman,  17  Haw.  171.  But  see 
Dedcrer  v.  Voorhies,  81  N.  Y.  153. 
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would  be  still  more  accurate  to  say  that  the  relief  afforded 
by  the  appointment  of  receivers  is  one  of  several  phases 
which  the  preventive  jurisdiction  of  the  Court  of  Chancery 
assumes^  and  that  it  is  analogous  to,  rather  than  identical 
with,  the  reUef  which  is  granted  in  bills  which  are  tech- 
nically quia  timet 

The  general  subject  of  receivers  is  one  which  has  assumed 
not  a  little  importance  during  the  past  few  years;  and  the 
necessity  for  such  a  preventive  remedy  has  not  only  led  to 
the  frequent  interposition  of  Courts  of  Chsmcery,  but  has 
also  induced  legislation  in  very  many  states  of  the  Union, 
by  which  the  same  object  is  attained  through  the  medium 
of  statutory  forms.  Even,  however,  in  those  states  where 
such  statutes  exist,  the  principles  of  the  Coiul;  of  Chancery 
in  relation  to  receivers  are  looked  to  for  guidance;  and, 
hence,  it  will  be  proper  to  give  an  outline  (which  must  neces- 
sarily be  a  brief  one)  of  these  principles,  and  a  few  illustra- 
tions of  the  manner  in  which  they  are  applied. 

A  receiver  is  an  indifferent  person  between  the  parties 
appointed  by  the  court  to  collect  and  receive  the  rents, 
issues,  and  profits  of  land,  or  the  produce  of  personal  estate, 
or  other  things  which  it  does  not  seem  reasonable  to  the 
court  that  either  party  should  do;  or  where  a  party  is  in- 
competent to  do  so,  as  in  the  case  of  an  infant.^  The  remedy 
of  the  appointment  of  a  receiver  is  one  of  the  very  oldest 
in  the  Court  of  Chancery;  *  it  has  been  assumed  for  the 
advancement  of  justice;  it  is  eminently  a  protective  measure,' 
and  is  founded  on  the  inadequacy  of  the  remedy  to  be  ob- 
tained in  the  courts  of  ordinary  jurisdiction.* 


»Dan.  Ch.  Prac  1652  (PerkiiiB' 
ed.);  Kerr  on  Reodvers,  2  (2d  Am. 
ed.).  See,  also,  Booth  v.  Clark,  17 
How.  331;  Lottimer  v.  Lord,  4  E.  D. 
Smith,  183;  libby  v,  Rosekrans,  55 
Barb.  202;  Baker  v.  Backus,  32  111.  79; 
Beverley  v,  Brooke,  4  Gratt.  208; 
Penna.  Steel  Co.  v.  New  York  City 
Ry.  Co.,  198  Fed.  728. 

*Per  Vioe^hancdlor  Sir  G.  M. 
GifTard,  in  Hopkins  v.  Canal  Pro- 


prietors, L.  R.  6  Eq.  447.  See,  also,  1 
Spenoe's  Eq.  673,  note  f ;  and  Id.  37& 

*McMahon  p.  North  Kent  Iron* 
works  Co.,  [1801]  2  Ch.  148»  where  it 
was  held  that  a  mortgagee  may  be 
entitled  to  a  receiver  in  order  to  pre- 
serve the  property,  although  there 
has  been  no  default  either  in  princi- 
pal or  interest  in  pa3rment  of  his 
dd^ts. 

'  Kerr  on  Reoeiven,  1. 
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677.  App<Miitment  a  matter  of  discretion;  rule  under  which 
the  discretion  is  exercised. 

As  a  general  rule,  the  appointment  of  a  receiver  is  a  mat- 
ter which  rests  in  the  discretion  of  the  court ;  ^  but  this 
discretion  is  sometimes  the  subject  of  error;  *  and  is  always 
exercised  under  certain  well-established  rules.  These  rules 
were  stated  in  Blondheim  v.  Moore  (a  leading  authority  in 
this  country)  to  be  (1)  that  the  power  of  appointment  is  a 
delicate  one,  and  is  to  be  exercised  with  great  circumspec- 
tion; (2)  that  it  must  appear  that  the  claimant  has  a  title, 
to  the  property,  and  the  court  must  be  satisfied  by  affidavit 
that  a  receiver  is  necessary  to  preserve  the  property;  (3)  that 
the  court  never  appoints  a  receiver  merely  because  the 
measure  can  do  no  harm;  (4)  that  fraud  or  imminent  danger, 
if  the  intermediate  possession  should  not  be  taken  by  the 
court,  must  be  clearly  proved;  and  (5)  that  imless  the  neces- 
sity be  of  the  most  stringent  character,  the  court  will  not 
appoint  a  receiver  imtil  the  defendant  is  first  heard  in  re- 
sponse to  the  appUcation.^ 

The  conduct  of  the  party  who  applies  for  a  receiver  is  also 
the  subject  of  scrutiny,  and  unless  that  conduct  is  free  from 
blame  a  receiver  will  be  refused.*  Moreover,  parties  who 
have  acquiesced  in  property  being  enjoyed  against  their 


^Owen  V.  Homan,  4  H.  L.  Cas. 
1032;  Kerr  on  Receivers,  3  (2d  Am. 
ed.)  and  notes.  The  court  may  ap- 
point a  receiver  of  its  own  motion. 
Elk  Fork  Oil  &  Gas  Co.  v,  Foster, 
99  Fed.  495;  Albritton  v.  Commis- 
sion Co.,  167  Ala.  641;  WhiUey  v. 
Bradley,  13  Cal.  App.  720. 

*See  Milwaukee  Railroad  Co.  v. 
Soutter,  2  Wall.  521,  where  an  order 
of  the  Circuit  Court  refusing  to 
discharge  a  receiver  was,  under  the 
circumstances,  held  to  be  error, 
and  was  reversed  in  the  Supreme 
Court. 

•  Blondheim  v.  Moore,  11  Md.  365. 
See,  also,  Voshell  v.  Hynson,  26  Md. 


83;  Tomlinson  v.  Ward,  2  Conn.  391; 
Orphan  Asylum  w.  McCartee,  Hop- 
kins, 429;  Mays  v.  Rose,  1  Freem. 
Ch.  703;  Ladd  v.  Harvey,  1  Foster, 
514;  Maynard  v.  Railey,  2  Nev.  313; 
Crawford  v.  Ross,  39  Ga.  44;  Whit- 
worth  t;.  Whyddon,  2  Mac.  &  G.  55; 
Evans  v.  Coventry,  5  De.G.,  M.  &  G. 
917;  Cupit  V,  Jadsson,  13  Price,  734; 
Kerr  on  Receivers,  10  (2d  Am.  ed). 
In  Tuttle  V.  Blow,  176  Mo.  158,  a  re- 
ceiver was  appointed  without  notice 
— the  emergency  being  such  as  to 
justify  the  action.  Lehman  v.  Trust 
Co.,  57  Fla.  473. 

*  See  Baxter  v.  West,  28  L.  J.  Ch. 
169. 
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own  alleged  rights  cannot  come  into  the  court  for  a  re- 


ceiver. 


678.  Cases  in  which  a  receiver  will  be  appointed. 

The  cases  in  which  a  receiver  may  be  appointed  are  nu- 
merous. Thus,  the  appointment  may  be  made  either  be- 
cause of  the  incapacity  of  the  holder  of  the  legal  title;  or 
because  of  the  untrustworthiness  of  such  holder;  or  be- 
cause of  disputes  between  legal  owners;  or  because  equi- 
table rights  might  be  endangered  by  leaving  the  property 
ID  the  hands  of  the  holder  of  the  legal  title;  or  because  the 
rights  of  remaindermen  or  reversioners  might  be  endangered. 

Of  the  first  head  the  case  of  iofants  is  an  example.  The 
court  will  interfere  for  the  protection  of  infants;  and  will 
protect  their  estate  even  as  against  the  legal  guardian.^ 

Of  the  second  head,  illustrations  will  be  found  in  those 
cases  in  which  property  is  taken  out  of  the  hands  of  executors 
or  trustees,  and  placed  in  the  custody  of  receivers.  In  such 
cases  the  court  will  not  act  upon  slight  grounds,  but  upon  a 
proper  case  being  made  out,  as  where  misconduct,  waste, 
or  improper  disposition  of  trust  assets  can  be  shown,  there 
is  a  case  for  a  receiver.' 

Again;  receivers  may  be  appointed  because  of  disputes  be- 
tween holders  of  legal  titles,  whether  the  dispute  is  as  to  who 
is  really  the  holder  of  the  legal  title,  or  as  to  which  of  two 
legal  holders  shall  be  entitled  to  the  custody  of  the  property. 
Thus,  where  there  is  a  dispute  as  to  the  right  of  probate  or 
of  administration,  a  receiver  will,  in  a  proper  case,  be  ap- 
pointed.*    It  must,  however,  be  remembered  that  such 


1  See  Tibbals  &.  Sargent,  14  N.  J. 
Eq.  449. 

'  Butler  V.  Froeznan,  Amb.  303; 
Duke  of  Beaufort  v,  Berty,  1  P. 
Wma.  704;  Rice  ».  Tonnele,  4  Sandf. 
Gh.  568;  Kerr  on  Receivers,  16  (2d 
Am.  ed.). 

»  Beverley  v.  Brooke,  4  Gratt.  208; 
Liddcirs  Ex'rs  v.  Starr,  19  N.  J.  Eq. 
163;  Anon.,  12  Vee.  4;  Evans  v.  Cov- 
entry, 5  DeG.,  M.  &  G.  918;  Kerr  on 


Receivers,  18  et  seq.  (2d  Am.  ed.); 
Hurt  V.  Hurt,  157  Ala.  126. 

*  King  V,  King,  6  Ves.  172;  Devey 
V.  Thornton,  9  Hare,  229;  Hitchen  v. 
Birks,  L.  R.  10  Eq.  471;  Ruthofoid 
v.  Douglass,  1  Sm.  &  Stu.  Ill,  n.; 
Ball  V,  Oliver,  2  V.  &  B.  96;  Rachel 
Colvin's  Case,  5  Md.  Ch.  Dec.  279. 
See,  also,  Jasper  Land  Co.  o.  Wallis 
et  a/.,  123  Ala.  652,  a  conflict  between 
rival  corporation  boards. 


CH.   IX.]  BILLS  QUIA  TIMET;  RECEIVERS,   ETC. 


865 


appointments  are  only  made  in  obedience  to  the  general 
rules  already  stated;  and  that  the  court  will  not  interfere 
unless  there  is  proof  that  the  legal  title  is  in  danger  of  being 
abused.^ 

An  illustration  of  the  necessity  for  the  appointment  of  a 
receiver,  as  between  two  holders  of  the  legal  title,  occurs 
in  the  case  of  partners.  Where  there  is  a  violation  of  part- 
nership rights,  by  which  an  improper  or  fraudulent  disposi- 
tion of  partnership  property  may  be  eflFected,  a  receiver 
will  be  appointed;  but  the  jurisdiction  in  such  cases  is  an 
extremely  delicate  one,  and  should  not  be  exercised  except 
in  such  cases  of  misconduct  as  would  justify  a  decree  for  a 
dissolution;  and  even  where  a  dissolution  is  contemplated 
by  the  decree  and  there  is  a  disagreement  among  the  part- 
ners, it  is  not  in  all  cases  proper  to  appoint  a  receiver.* 

Receivers  will  be  appointed  when  equitable  rights  are 
in  danger  of  being  injiu^  by  a  holder  of  the  legal  title.  Thus 
a  receiver  may  be  appointed  on  the  application  of  an  equi- 
table mortgagee,  in  a  foreclosure  suit  or  other  suit  for  en- 
forcing his  security  against  the  mortgagor  in  possession 
having  the  legal  estate.'  And  so,  also,  in  carrying  out 
equitable  remedies,  it  is  sometimes  necessary  to  appoint  a 
receiver;  as  (for  example)  in  the  case  of  creditors'  bills,  or 
other  means  by  which  the  rights  of  judgment  creditors, 
against  property  which  cannot  be  reached  at  law,  are  sought 
to  be  enforced.* 


The  fact  that  the  directors  of  a 
corporation  in  office  are  holding 
over  after  the  year  for  which  they 
were  elected,  in  default  of  an  election 
of  their  successors,  constitutes  no 
ground  for  the  appointment  of  a  re- 
ceiver of  said  corporation.  Alabama 
Coal  Co.  V.  Shackelford,  137  Ala.  224. 

*  Devey  v.  Thornton,  9  Hare, 
229;  Kitchen  v.  Birks,  L.  R.  10  Eq. 
471;  Schlecht's  Appeal,  60  Pa.  172. 

*Slemmer's  Appeal,  58  Pa.  168. 
See,  upon  the  subject  of  the  appoint- 
ment of  receivers  in  partnership  cases, 
Growan  v.  Jeffries,  2  Ashm.  304;  Hol- 
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den  V.  McMakin,  1  Pars.  Eq.  Cas. 
270;  Williamson  v,  Wilson,  1  Bland, 
418;  Randall  ».  Morrell,  17  N.  J.  Eq. 
346;  Sloan  v,  Moore,  37  Pa.  217; 
Morey  v.  Grant,  48  Mich.  326;  Barnes 
V.  Jones,  91  Ind.  161;  Kerr  on  Re- 
ceivers, 90  (2d  Am.  ed.);  Jones  v. 
Weir,  217  Pa.  321;  Lyles  v.  Williams, 
96  S.  C.  290. 

« Reid  V.  Middleton,  T.  &  R.  225; 
Kerr  on  Receivers,  53  (2d  Am.  ed.). 
See,  also.  Mead  v,  Burk,  156  Ind.  577. 

*  See  Osbom  v.  Heyer,  2  Paige  Ch. 
342;  Freeman  v,  Stewart,  119  Ala. 
158;  Barber  v.  The  International  Co. 
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The  holder  of  an  estate  in  remainder  may  also  apply  for  a 
receiver  in  consequence  of  the  misconduct  of  the  holder  of 
the  particular  estate.^ 

Other  cases  in  which  receivers  are  appointed  and  which 
fall  within  the  general  principles  already  stated,  are  those 
between  debtor  and  creditor,^  between  mortgagor  and  mort- 
gagee,'  in  the  case  of  corporations;  *  between  vendor  and 
purchaser;  ^  between  covenantor  and  covenantee;  •  in  cases 
of  bankruptcy;^  in  cases  of  lunacy;^  of  tenants  in  conor 
mon ;  ^  and  in  the  case  of  parties  in  possession  of  real  estate 
under  a  legal  title.*® 

Of  the  above  cases,  by  far  the  most  important  class  is 
that  of  corporations.  The  extent  to  which  Courts  of  Chan- 
cery, by  virtue  of  their  general  equity  powers,  go  in  ap- 
pointing receivers  of  corporations,  has,  of  late  years,  very 
much  increased,  particularly  in  this  country. 

Receivers  are  now  appointed,  not  only  where  the  dissolu- 
tion of  a  company  is  contemplated,  but  also  where  the  object 
is  to  relieve  the  corporation,  temporarily,  from  the  pressure 
of  current  obUgations  in  order  that  its  business  may  be 
thereafter  continued.  Railroad  and  other  corporations 
are  now  placed  imder  the  protection  of  a  receivership,  not 
only  as  a  means  whereby  (for  example)  bondholders,  se- 
cured by  a  mortgage,  may  avail  themselves  of  the  corporate 
receipts  in  order  to  meet  the  interest  on,  or  principal  of, 
their  debts,  and  as  a  step  in  a  foreclosure  bill,  but  also,  in 


of  Mexico,  73  Conn.  687;  Kerr  on 
Receivers,  66-66  (2d  Am.  ed.);  Joff6 
Bros.  0.  Fernandez  &  Co.,  1  Porto 
Rico  Fed.  299. 

^  Kerr  on  Receivers,  89  (2d  Am. 
ed.). 

'  Id.  66-66;  Maxwell  v,  McDaniels, 
184  Fed.  316. 

» Kountze  v.  Hotel  Co.,  107  U.  S. 
378;  Am.  Nat.  Bank  v.  Northwestern 
Life  Ins.  Co.,  89  Fed.  610. 

*Kerr  on  Recovers,  66-80.  It 
was  said  in  a  California  case  (Murray 
V.  Superior  Court,  129  Cal.  628}  that 


a  court  of  equity  hac  no  inherit 
power  to  appoint  a  receiver  of  an 
insolvent  corporation  merdy  because 
of  its  insolvency  or  to  wind  up  its 
affairs  in  the  absence  of  a  statu- 
tory provision,  sed  qucare.  Carson 
V.  Allegany  Glass  Co.,  189  Fed. 
796. 

» Id;  81-«7. 

•  Id.  87-89. 

'Id.  110,  113. 

8  Id.  113. 

•Id.  114,  120. 

"Id.    120-127. 
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not  a  few  cases,  where  there  has  been  no  default  upon  the 
interest  on  bonded  obligations,  but  simply  an  inability  to 
meet  ordinary  and  unsecured  debts.  This  is  done  in  times 
of  financial  disturbance,  when  collections  are  difficult  and 
when  money  cannot  readily  be  had;  and  the  assistance  of  a 
court  of  equity  is  sought,  not  by  hostile  creditors  with  the 
view  of  winding  up  the  company,  but  by  friendly  creditors 
with  the  assent  of  the  corporation  itself,  and  in  order  that 
its  assets  may  not  be  sacrificed  by  executions,  and  so  that  its 
value  as  a  going  concern  may  be  preserved.  The  equity 
upon  which  the  jurisdiction  of  the  court  is  based,  in  such 
cases,  is  plainly  different  from  that  upon  which  it  rests  in 
ordinary  cases  of  receivership  mentioned  above;  and  the 
exercise  of  this  power  by  Courts  of  Chancery  is  a  striking 
illustration  of  the  progress  which  is  being  made  (one  might 
almost  say)  day  by  day  in  this  branch  of  the  law. 

What  limits  are  to  be  placed  upon  this  exercise  of  chancery 
powers,  and  whether  and  to  what  extent  the  jurisdiction  in 
question  is  to  be  exercised  in  favor  of  ordinary  partnerships 
and  of  individuals,  as  well  as  on  behalf  of  corporations  and 
joint-stock  associations,  are  questions  of  great  importance, 
and  which  have  not  (it  is  believed)  been  settled  by  courts 
of  last  resort.  The  whole  subject  of  receiverships,  under 
the  modem  practice,  has  been,  however,  thoroughly  dis- 
cussed in  more  than  one  treatise  of  recent  pubhcation;  and 
for  a  detailed  examination  of  such  questions  as  are  here 
suggested  reference  must  be  had  to  those  works.  ^ 

A  court  of  equity  will  not  appoint  a  receiver  simply  on  the 
ground  of  public  convenience,  or  because  there  happens  to  be 


'  High  on  Receivers;  Beach  on 
Receivers;  Gluck  &  Becker  on  Re- 
ceivers. See  McMahon  v.  North 
Kent  lion  Works  Co.,  [18911  2  Ch. 
148,  note  3,  p.  779,  ante,  where  the 
preservation  qf  the  campany'a  prop- 
erty was  the  ground  for  the  receiver- 
ship. But  there  the  company  was 
being  wound  up.  It  may  be  noted 
that  in  Whitney  v.  Bank,  71  Miss. 


1009,  it  was  held  that  a  bank  can- 
not have  a  recdver  appointed  on 
the  application  of  its  own  officers. 
Reference  may  be  had,  also,  to 
Meyer  v,  Johnston,  63  Ala.  237; 
Raht  V.  Attrill,  106  N.  Y.  423; 
Farmers'  L.  &  T.  Go.  v.  Grape  Greek 
Goal  Go.,  50  Fed.  481;  Fidelity  Go. 
V,  Roanoke  Go.,  68  Fed.  623;  Ellis 
V.  Water  Go.,  86  Tex.  109. 
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no  other  means  of  collecting  or  taking  care  of  a  fund.  Thus, 
when  the  proper  officers  of  a  county  have  levied  a  tax,  but  no 
one  will  act  as  collector,  this  gives  the  court  no  jurisdiction  to 
fill  that  office  or  appoint  a  receiver.^ 

679.  Effect  of  appointment. 

A  receiver  is  an  officer  of  the  court,  and  his  possession  is 
that  of  the  court.'  The  effect  of  his  appointment  is  to  remove 
the  parties  to  the  suit  from  the  possession  of  the  property; 
but  at  the  same  time,  the  righi  to  the  property  is  in  no  way 
affected  by  such  appointment,  and  the  receiver  merely  holds 
the  property  as  a  custodian,  and  for  the  b^iefit  of  him  who 
may  be  ultimately  entitled  to  it.'  The  appointment  works 
no  change  in  the  tiUe.^  The  possession  of  the  receiver  will 
be  protected  from  interference  by  third  persons;  and  the 
court  will  not  permit  this  possession  to  be  disturbed  even 
by  judicial  process.* 


580.  Powers  and  duties  of  a  receiver. 

A  receiver  is,  as  a  general  rule,  a  mere  custodian,  and  has 
no  powers  except  those  expressly  conferred  upon  him  by  the 
order  of  his  appointment,  or  by  special  directions  of  the 
court  from  time  to  time.  If  he  acts  on  a  void  order,  he  is 
deemed  to  be  simply  the  agent  of  the  owner.*  His  general 
duty  may  be  said  to  be  to  take  possession  of  the  estate  in 
the  room  and  place  of  the  owner  thereof;  and,  imder  the 
supervision  of  the  court,  to  manage  the  property  so  as  to 
preserve  the  same,  and  (if  possible)  to  make  it  profitable  for 


1  Thompeon  v.  Allen  Co.,  115  U.  S. 
550;  Grand  Rapids  Furniture  Co.  v. 
Trustees  of  School  District,  102  Ky. 
556. 

» Hitz  V.  Jenks,  185  U.  S.  166.  A 
purchaser  pendente  lite  comes  in  at 
his  peril.  Id. ;  Slade  v,  Massachusetts 
Coal  Co.,  188  Fed.  371;  McKinnon- 
Young  Co.  V.  Stockton  et  at,,  55  Fla. 
708;  Gobble  v,  OrreU,  163  N.  C. 
489. 

'Chicago  Union  Bank  v,  Kansas 


City  Bank,  136  U.  S.  223,  236; 
Quincy,  Missouri  and  Pacific  R.  Co. 
V.  Humphreys,  145  U.  8.  07;  Graham 
V,  Mutual  Aid  Soc.,  161  Mass.  357; 
Read  v.  Brayton,  143  N.  Y.  342;  Pel- 
ton  V,  Ackerman,  61  Fed.  225. 

^  Dayton  Hydraulic  Co.  v.  Felsen- 
thall,  116  Fed.  961. 

*  Kerr  on  Receivers,  Chap.  VI.  (2d 
Am.  ed.). 

•  Tex.  &  Pac.  R.  R  Co.  v.  Gay,  85 
Tex.  571. 
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those  who  may  ultimately  be  declared  the  owners  thereof. 
The  powers  of  a  receiver  are  limited.*  All  his  actions  are 
under  the  immediate  control  of  the  court;  and  in  order  to  a 
safe  custody  of  the  estate,  he  must  constantly  apply  to  the 
court  for  its  advice  and  sanction.^ 


681.  Writs  of  Ne  Exeat. 

The  writ  of  Ne  Exeat  Regno  is  an  equitable  remedy  in  the 
nature  of  bail  at  common  law.  It  was  at  first  a  high  prerc^a- 
tive  writ,  and  is  supposed  to  have  been  introduced  originally 
some  time  between  the  reign  of  John  and  that  of  Edward  I.; 
and  it  was  issued  only  when  the  government  deemed  it  ex- 
pedient, as  a  matter  of  state  policy,  to  restrain  some  one 
from  departing  from  the  kingdom.'  As  early  as  the  reign  of 
Queen  EUzabeth,  however,  the  practice  grew  up  of  using 
the  writ  as  a  purely  civil  remedy,  and  for  the  purpose  of  en- 
forcing equitable  rights.  This  is  the  only  use  which  is  made 
of  it  in  this  country,  where  it  is  treated,  not  as  a  prerogative 
writ,  but  as  an  ordinary  process,  which  issues  as  of  right  in 
cases  in  which  it  is  properly  grantable.*  This  remedy  has 
accordingly  been  made  use  of  in  many  states  from  the  early 
colonial  periods  down  to  the  present  time;  ^  and  in  some 


» See  WhiUey  o.  Challis,  [1892]  1 
Ch.  64,  where  the  court  refused  to 
allow  the  powers  of  a  receiver  of 
mortgaged  property  to  be  supple- 
mented by  those  of  a  manager  (as  he 
is  called  under  the  English  practice), 
the  mortgage  not  having  included 
the  business. 

••  K«rr  on  Receivers,  Chap.  VII.  (2d 
Am.  ed.). 

•  The  object  was  to  prevent  a  sub- 
ject from  going  to  the  King's  en- 
emies. Bemal  v.  The  Marquis  of 
Donegal,  11  Ves.  46.  See  further 
as  to  the  origin  of  the  writ,  Beames 
on  Ne  Exeat,  9-11;  1  Hovenden's 
Notes,  457;  note  to  De  Carriere  v. 
De  Calonne,  4  Ves.  577. 

<  Story's  Eq.  Jurisp.,  §  1469.  See 
Jackson  v.  Petrie,  10  Ves.  164. 


^  See  Rawle's  Essay  on  Equity  in 
Pennsylvania,  40  et  seq,;  and  the 
Registrar's  Book  of  Keith's  Court  of 
Chancery,  in  the  Appendix.  See, 
also,  Rice  v.  Hale,  5  Cush.  242; 
Samuel  v,  Wiley,  60  N.  H.  353; 
Porter  v.  Spencer,  2  Johns.  Ch.  169; 
Mattocks  V.  Tremain,  3  Johns.  Ch.  75; 
Woodward  v.  SchalzeU,  3  Johns.  Ch. 
412;  Gilbert  v.  Colt,  1  Hopk.  479; 
Bushnell  v.  Bushnell,  15  Barb.  399; 
Breck  v.  Smith,  54  Barb.  212;  Dran»- 
field  V.  Dransfield,  6  Phila.  143; 
Loewenstein  v.  Biembaum,  8  W.  N. 
C.  163;  MacDonough  o.  Gaynor,  18 
N.  J.  Eq.  249;  Dean  v.  Smith,  23  Wis. 
483;  Dan.  Ch.  Prac.  (by  Perkins) 
1800;  Gooding  v.  Reid,  177  Fed. 
685. 
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States  the  jurisdiction  to  issue  such  writs  is  expressly  con- 
ferred by  statute.^ 

The  remedy  is  of  a  very  useful  character,  and  sometimes  of 
great  practical  importance.  Thus  (to  take  a  modem  case  by 
way  of  illustration),  in  MacDonough  v.  Gaynor,'  the  comr 
plainants  and  defendants  were  engaged  in  partnership  in  New 
Jersey,  in  the  construction  of  a  raib*oad,  and  a  bill  was  filed 
for  an  account.  The  defendants  resided  in  Pennsylvania; 
and  it  was  shown  by  affidavit  that  they  were  only  temporarily 
in  New  Jersey,  and  intended  returning  to  the  former  state 
in  a  very  short  time.'  Upon  this  state  of  facts,  the  writ  of 
ne  exeat  was  issued,  the  defendants  to  be  released  upon  giv- 
ing bond  to  answer  and  abide  the  decree  of  the  court. 

From  the  authorities  upon  the  subject  of  writs  of  ne  exeat, 
both  in  England  and  in  this  country,  it  has  been  considered 
that  as  a  general  rule  the  writ  will  be  issued  only  in  the  case  of 
equitable  debts  and  claims,^  but  that  to  this  rule  there  are 
two  exceptions,  viz.,  first,  in  the  case  of  alimony  decreed  to 
a  wife,  which  will  be  enforced  against  her  husband  by  a  writ 
of  ne  exeai  if  he  is  about  to  quit  the  state;  ^  and,  second,  in 
certain  cases  of  account,*  which  are,  however,  after  all,  of 
equitable  cognizance,  and,  therefore,  do  not  properly  con- 
stitute an  exception  to  the  general  rule.^ 


^See  ante,  Introduction,  p.  26 
et  8eq. 

« 18  N.  J.  Eq.  249.  For  a  still 
later  case  see  Griswold  v,  Hazardi  141 
U.  S.  260,  stated  ante,  p.  319. 

'  It  is  sufficient  if  the  affidavit  al- 
lege that  the  defendant  is  going 
abroad  and  that  the  debt  will  be  in 
danger,  without  averring  that  the 
purpose  of  going  abroad  is  to  avoid 
the  demand.  Tomlinson  v.  Harri- 
son, 8  Ves.  32. 

*  Seymour  v.  Hasard,  1  Johns.  Ch. 
1;  Smedberg  v.  Mark,  6  Johns.  Ch. 
138;  Moore  v,  Vaida,  151  Mass.  363. 

*  Denton  v,  Denton,  1  Johns.  Ch. 
364,  441;  Bronk  v.  State,  43  F1&. 
461. 


•  See  1  Hov.  Notes  to  Ves.  Jr.  458; 
note  to  De  Carriere  v.  De  Calonne,  4 
Vee.  577. 

'The  application  for  the  writ 
must  be  supported  by  affidavit, 
which  must  be  as  positive  as  to  the 
equitable  debt,  as  an  affidavit  ot  a 
legal  debt  to  hold  to  bail.  Jackson 
V,  Petrie,  10  Ves.  164;  Thome  o. 
Halsey,  7  Johns.  Ch.  189.  An  aver- 
ment on  information  and  bdief  is 
insufficient,  except  in  the  sin^e  case 
of  matters  of  pure  account, — as  in 
the  case  of  partners  and  executors. 
Id.;  Rico  v.  Gaultier,  3  Atk.  501. 
The  writ  must  be  asked  for  with  the 
utmost  promptness,  otherwise  it  will 
be  refused.   Jackson  v,  Petrie  (xupra). 
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582.  Writs  of  Supplicavit. 

The  writ  of  Supplicatrit  was  a  writ  in  the  nature  of  process 
at  common  law  to  find  sureties  of  the  peace.  "  It  is  granted," 
says  Lord  Chief  Baron  Gilbert,  *'upon  complaint  and  oath 
made  of  the  party,  where  any  suitor  of  the  court  is  abused 
and  stands  in  danger  of  his  life,  or  is  threatened  with  death 
by  another  suitor."  ^ 

This  writ  has  gone  almost  completely  out  of  use,  as  the 
same  end  is  now  fully  attained  by  proceedings  at  common 
law,  by  which  security  for  breach  of  the  peace  is  exacted. 
No  case  in  which  this  writ  has  been  granted  appears  to  exist 
in  the  United  States.  Chancellor  Kent,  in  Codd  v.  Codd,^ 
refused  the  writ,  and  doubted  whether  it  ought  now  to  be 
granted  in  chancery  as  the  remedy  in  law  is  complete;  and 
although  it  is  said  by  Mr.  Justice  Story,  in  his  Commentaries 
on  Equity  Jurisprudence,  that  ''it  is  diflScult  upon  the  au- 
thorities to  maintain  this  doubt," '  yet  the  opinion  of  Chan- 
cellor Kent  seems  to  have  been  adopted  in  a  modem  case 
by  the  Supreme  Court  of  Massachusetts.  The  case  referred 
to  is  Adams  v.  Adams,^  decided  in  1868,  where  a  married 
woman  applied  for  the  writ  of  supplicavit  in  order  to  obtain 
maintenance  from  her  husband,  by  whom  (it  was  alleged) 
she  was  cruelly  treated.  The  application  was  refused,  partly 
on  the  ground  that  a  decree  for  alimony  was  only  incidental 
to  the  relief  afforded  by  a  writ  of  supplicavit,  and  could  not 
therefore  be  made  the  main  object  of  the  writ,  and  partly, 
also,  because, the  complainant  had  a  complete  remedy  at  law.* 

683.  Progressive  capacity  of  Equity  Jurisprudence. 

The  fact  that  the  writ  of  supplicavit  has  fallen  into  disuse  is 


1  Gilbert's  Forum  Rom.  202,  203. 
See  Golman  t^.  Sarreli  1  Yes.  Jr.  50, 
for  an  instance  in  which  the  writ  was 
granted. 

*  2  Johns.  Ch.  141. 

» Story's  Eq.  Jurisp.,  §  1476,  note. 
« 100  Mass.  365. 

*  One  of  the  grounds  of  the  appli- 
cation in  this  case  was  that  the  com- 


plainant had  conscientious  scruples 
against  instituting  proceedings  in  di- 
vorce; but  the  court  said,  with  no 
little  force,  that  it  could  hardly  be 
contended  that  a  bill  in  equity  on  an 
ordinary  tort  (for  example)  could  be 
supported  simply  because  the  com- 
plainant was  conscientiously  opposed 
to  bringing  a  conmion-law  action. 
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an  illustration  of  the  truth  of  the  progressive  capacity  of 
equity  jurisprudence.  The  principles  of  equity  had  their 
origin,  as  we  have  seen,  in  the  inability  of  the  common-law 
courts  to  afford  redress  in  all  cases  of  wrong.  In  not  a  few 
instances  this  inability  has  passed  away;  and  while,  in  such 
cases,  the  jurisdiction  of  Courts  of  Chancery  has  sometimes 
been  maintained,  it  has  sometimes  ceased  with  the  occasion 
fof  its  exercise.  The  dead  limbs  (so  to  speak)  have  fallen  to 
the  ground;  and  the  vitaUty  of  the  system  has  been  shown 
by  its  ability  to  discard  doctrines  which  have,  in  the  progress 
of  society  or  of  reform  in  the  common  law,  become  useless. 
On  the  other  hand,  growth  in  various  directions  has  con- 
stantly been,  and  still  is,  taking  place.  In  concluding  our  ex- 
amination of  the  principles  of  equity  it  is  important  to  bear 
this  fact  in  mind.  It  is  important  to  recollect  that  the  crear 
tive  capacity  of  equity  jurisprudence  has  not  only  given 
birth,  in  the  past,  to  the  principles  which  compose  it,  but  that 
this  creative  faculty  still  continues  to  be  energetic  and  pro- 
ductive, and  is,  in  modem  times,  constantly  modifying  old 
doctrines  and  inventing  new  ones.  ^  The  progressive  capacity 
of  this  great  branch  of  the  law  should  always  be  borne  in 
mind  by  every  student  and  by  every  practitioner. 


^  The  language  of  a  distinguished 
equity  judge  upon  this  point  may  be 
appropriately  quoted:  ''It  must  not 
be  forgotten/'  said  the  late  Sir 
George  Jeesel,  M.  R.,  "that  the  rules 
of  courts  of  equity  are  not,  like 
the  rules  of  the  common  law,  sup- 
posed to  have  been  established  from 
time  immemorial.  It  is  perfectly  well 
known  that  they  have  been  estab- 
lished from  time  to  time — altered, 
improved,  and  refined  from  time  to 
time.  In  many  cases,  we  know  the 
names  of  the  chanoeUors  who  in- 


vented them.  No  doubt  they  were 
invented  for  the  purpose  of  securing 
the  better  administration  of  justice, 
but  still  they  were  invented.  ♦  •  ♦ 
The  doctrines  (of  equity)  are  progree- 
sive,  refined,  and  improved;  and  if  we 
want  to  know  what  the  rules  of  equity 
are,  we  must  look,  of  course,  rather  to 
the  more  modem,  than  to  the  more 
ancient  cases."  In  re  Hallett's  Es- 
tate (Knatchbull  v.  Hallett),  13  Ch. 
D.  710.  See,  also.  The  State  v.  The 
Ohio  OU  Co.,  150  Ind.  21. 
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A.BROAD,  COMMISSIONS  TO  EXAMINE  WITNESSES,  667. 

ACCIDENT,  23,  174-183. 
definition  of,  174. 

limitations  upon  the  relief  afforded  in  equity  in  cases  of,  175. 
when  relief  will  be  afforded  in  cases  of,  176. 
lost  instruments,  177,  467. 
penalties,  178. 
liquidated  damages,  179. 
agreements  for  reduction  of  debt,  180. 
Thompson  v.  Hudson,  180. 
forfeitures,  181. 

defective  execution  of  powers,  182. 
miscellaneous  cases  of,  183. 

ACCOUNT,  32,  479-486. 

liability  of  trustees  to,  148,  239. 

general  nature  of  the  right  to  an,  479. 

bill  for  an,  480. 

inadequacy  of  common-law  remedies  in  cases  of,  481. 

origin  of  remedy  in  equity  by  a  bill  for  an,  482. 

limitations  upon  this  remedy,  483. 

extent  of  this  remedy,  484. 

plea  of  stated  account,  485. 

leave  to  surcharge  and  falsify,  486. 

in  cases  of  dower,  498. 

ACCOUNTS  OF  TRUSTEES,  148. 

ACCUMULATIONS,  133. 

ACQUIESCENCE  IN  FRAUD,  259. 

ACTIONS  AT  LAW.      When  enjoined  in  equity,  407-414.    See  Injunc- 
tions TO  RESTRAIN  PROCEEDINGS  AT  LAW. 

ACTIONS  ON  THE  CASE,  ORIGIN  OF,  7. 

ACTIVE  TRUSTS,  20,  54. 
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[The  references  are  to  the  sections.] 
ACTUAL  FRAUD.    [See  FraudI  20^217. 
ACTUAL  NOTICE,  268. 

ADEQUATE  REMEDY  AT  LAW.    Equity  will  not  interfere  when  there 
is,  37. 

ADJUSTMENT,  27,  326-350.    See  Set-off  ;  CoNTRiBimoN  ;  Exoniera- 
tion;  Subrogation;  Marshalling.        • 

ADMINISTRATION  SUITS,  33,  528. 
nature  of,  528. 

not  of  great  importance  in  this  country,  529. 
general  course  of  proceeding  in,  530. 
doctrine  of  equitable  assets  in,  531-534. 
of  performance  in,  535-537. 
of  satisfaction  in,  538-540. 

ADVANCEMENTS,  84. 

ordinary  presumption  of  resulting  trust  rebutted  by,  84. 

Dyer  v.  Dyer,  84. 

what  wiU  be  considered,  84. 

ADVANCES,  MORTGAGE  TO  SECURE,  159. 

iEQUITAS,  CAN  BE  DEFINED  ONLY  HISTORICALLY,  1,  note. 

AFTER-ACQUIRED  LANDS,  ELECTION  IN  CASES  OF,  299. 

AGENTS,  BILLS  FOR  ACCOUNT  BY  AND  AGAINST,  484. 
fraudulent  representations  by,  217. 
stand  in  a  fiduciary  relation  to  their  principals,  237. 
cannot  make  profit  at  expense  of  their  prindpals,  93. 
notice  to,  is  notice  to  principal,  268. 

ALIENATION  BY  MARRIED  WOMEN,  RESTRAINT  UPON,  104-107. 

ALIENATION  OF  EQUITABLE  ESTATES,  61. 
restraint  upon,  61. 
Nichols  V.  Eaton,  61. 

ALIENATION,  of  expectancies,  future  property,  and  things  not  in  esae; 
See  Assignments. 

ALIENATION  OF  NEGOTIABLE  SECURITIES,  INJUNCTIONS  IN 
CASES  OF,  459. 

ALIENATION  PENDING  LITIGATION,  460. 
injunctions  in  cases  of,  460. 

ALIENS,  TRUSTS  FOR  BENEFIT  OF,  60. 

doctrine  of  conversion  applied  for  benefit  of,  314. 
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[The  references  are  to  the  sections.] 

ALIMONY,  WHEN  DECREED  IN  EQUITY,  113. 
Garland  v.  Garland,  113. 

ANCIENT  LIGHTS.    [See  Nuisance].  440. 

ANNUITIES,  ASSIGNABLE  AT  COMMON  LAW,  163. 

ANSWER  IN  CHANCERY,  EFFECT  OF,  9. 
admiflsioQ  of  tnut  in,  64. 

ANTICIPATION,  RESTAINTS  ON,  104. 

APPLICATION  OF  PURCHASE-MONEY,  277. 
doctrine  abolished  in  England,  278. 
of  little  importance  in  the  United  States,  279. 

ASSETS,  EQUITABLE.    See  Equitable  Assets. 

ASSIGNEE  OF  CHOSE  IN  ACTION  TAKES,  SUBJECT  TO  EQUITIES 
171. 

ASSIGNMENTS,  22,  162-173. 

of  chose  in  action^  common-law  rule  as  to,  162. 
exceptions  to  common-law  rule  as  to,  163. 
allowed  in  equity,  164. 
of  future  property,  165. 
Holroydv.  Marshall,  165. 
Tailby  v.  Official  Receiver,  165. 
Ex  parte  Barber,  165. 
McCaffrey  v.  Woodin,  165. 
exceptions  to  equitable  rule  as  to  166. 
of  part  of  fund,  166. 
Mandeville  v.  Welch,  166. 
requisites  to,  167. 
what  will  amount  to,  167. 
order  on  a  fund,  167. 
promise  to  pay  out  of,  167. 
Bradley's  case,  167. 
Rodick  V.  Gandell,  167. 
Ex  parte  Tremont  Nail  Company,  167. 
draft  not  an  assig:nment,  167. 
notice  of,  when  necessary,  168. 
to  whom  given,  168. 

authorities  in  United  States  as  to  notice  of,  conflicting,  169. 
effect  of  equitable,  170. 

subject  to  equities  between  original  parties,  170. 
whether  subject  to  equities  of  third  parties,  171. 
rights  of  action  of  assignee  at  law,  172. 

in  equity,  172. 
of  liability  to  be  sued,  173. 
specific  performance  of.  contract  for,  369,  377. 
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[The  references  are  to  the  sections.] 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  68. 

ASSURANCE,    SPECIFIC   PERFORMANCE  OF    COVENANTS   FOR 
FURTHER,  367. 

ATTORNEY  CANNOT  MAKE  A  PROFIT  AT  EXPENSE  OF  PRINCI- 
PAL, 93. 

ATTORNEY  AND  CLIENT.    SeeSouciTOB  and  Cldbnt,  anb  Diboovebt. 

AUCTION,  PUFFING  AT,  209. 

fraud  on  owner  of  property  sold  at,  210. 

AWARDS,  EQUITY  WILL  CORRECT  MISTAKES  IN,  196. 
equity  will  enforce  specific  performance  of,  370. 

BANKRUPTCY  ACT,  EFFECT  OF,  ON  PARTNERSHIP  AND  SEPA- 
RATE DEBTS,  619. 

BANKRUPTCY,  MARSHALLING  APPLIED  IN  CASES  OF,  343. 
injunctions  in  aid  of  proceedings  in,  423. 

BILL  IN  EQUITY,  DESCRIPTION  OF,  9. 

BILLS  OF  EXCHANGE,  LIENS  BY,  351. 

BILLS  OF  INTERPLEADER.    [See  InteepleaderI  419-422. 

BILLS  OF  LADING,  ASSIGNMENT  BY,  165. 

BILLS  OF  PEACE,  415-418. 

assertion  of  a  common  right,  415,  416,  417. 
vexatious  litigation  of  same  claim,  418. 

» 

BILLS, 

to  establish  wills,  574. 

to  perpetuate  testimony,  35,  573. 

to  remove  a  cloud  from  title,  575. 

BILLS  QUIA  TIMET.    See  Quia  Timet,  Billb. 

BONA  FIDE  PURCHASER,  25,  171. 
plea  of,  275. 

can  be  used  by  the  holder  of  equitable  title,  264,  276i 
defence  of,  in  cases  of  fraud,  260. 

BOND— 
lost,  177. 
profert  of,  177. 

BOUNDARIES,  JURISDICTION  OF  EQUITY  IN  CASES  OF  CONFU- 
SION OF,  32,  503. 

BOYCOTT,  439.    [See  SnuMS.! 
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[The  references  are  to  the  sectioiia.] 
BREACH  OF  TRUST,  REMEDIES  FOR,  147.    [See  TauafTBis.] 

BUSINESS— 

injunctions  to  restrain  interference  with,  499. 

CALENDAR,  CHANCERY,  CASES  FROM,  8. 

CANCELLATION,  31,  473,  475. 

as  applied  in  rescission  of  voidable  contracts,  473. 
independent  of  rescission,  474. 

CASE,  ORIGIN  OF  ACTIONS  ON  THE,  7. 

CAUSA  MORTIS— 
gifts,  70. 

CESTUI  QUE  TRUST— 
estate  of,  65. 
transactions  with  trustee,  237. 

CHANCELLOR,  POSmON  OF,  6. 

origin  of  his  extraordinary  jurisdiction,  7. 
reasons  which  contributed  to  its  increase,  7. 

CHANCERY  CALENDAR,  CASES  FROM,  8. 

CHANCERY  HIGH  COURT  OF,  RISE  AND  PROGRESS  OP,  1-12. 
ordinary  jurisdiction  of,  7. 
courts  of,  abolished  in  some  of  the  states,  14. 

CHARITABLE  USES,  NATURE  OF,  116. 
importance  of,  117. 
origin  of,  118. 

Baptist  Church  v.  Hart's  Ex'rs,  118. 
Vidal  V.  Girard's  Ex're,  118. 
Mormon  Church  Case,  128. 
statute  of  Elizabeth  as  to,  119. 
characteristics  of,  125. 

CHARITIES,  TRUSTS  FOR,  20,  11^134. 
classification  of,  120. 
for  eleemosynary  purposes,  120. 
for  educational  purposes,  121. 
for  religious  purposes,  122. 
for  public  purposes,  123. 
definition  of,  124. 
Jackson  v,  Phillips,  124. 
Fire  Ins.  Patrol  v.  Boyd,  124. 
ey  pres  doctrine  in,  125,  126. 
Baliol  College  Case  ;  Ironmongers'  Case,  126. 
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(The  refemices  ore  to  the  sections.] 

CHARITIES,  TRUSTS  F0It-(c(m<tfi«6d). 
Jackson  v.  Phillips,  126. 
[See  Cy  Pres.] 
uncertainty  of,  131. 

EIUs  v.  Selby,  131. 

Morioe  V.  The  Bishop  of  Durham,  131. 

Attorney-General  v.  Soule,  131. 
resulting  trust  in  cases  of,  89, 132. 
Thetford  School  Case,  132. 
not  subject  to  rules  as  to  perpetuities,  133. 

CHATTEI^,  SPECIFIC  DELIVERY  OF,  368. 

CHIEF  JUSTICIARY,  6. 

CHOSES  IN  ACTION,  ASSIGNMENT  OF,  22. 
not  assignable  at  common  law,  162. 
exceptions,  163. 

assignee  of,  takes  subject  to  equities,  170-171. 
can  be  sued  upon  in  name  of  assizor,  172.    [See  AasKiNicavTO.] 

CLERGYMEN,  GIFTS  TO  OR  CONTRACTS  WITH  WHEN  VOIDABLE, 
237. 

CLOUD  ON  TITLE,  BILLS  TO  REMOVE,  675. 
COMBINATIONS  IN  RESTRAINT  OF  TRADE,  228. 
COMMISSIONS  TO  EXAMINE  WITNESSES  ABROAD,  85,  587. 

COMMITTEE  OF  LUNATIC,  APPOINTMENT  AND  POWERS  OF,  5S6. 

COMMON  INJUNCTION,  406. 
COMMON  PLEAS,  4. 

COMPENSATION,  SPECIFIC  PERFORMANCE  WITH,  36»-380. 

Sir  Hugh  Caims's  Act,  305,  477. 

none  in  equity  except  as  incidental  to  other  relief,  476. 

no  uniform  rule  in  the  United  States,  478. 

COMPENSATION  OF  TRUSTEES,  144. 

COMPROMISES  IN  EQUITY,  189. 

CONCURRENT  JURISDICTION  OF  EQUITY  IN  CASES  OP  FRAUD, 

200. 

CONDITIONAL   SALES,    DISTINCTION   BETWEEN,    AND   MORT- 
GAGES, 154. 
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ITke  references  are  to  fhe  Mctioiia.] 

CONFIDENTIAL      COMMUNICATIONS,      DISCLOSURE     OF     RE- 
STRAINED BY  INJUNCTION,  427,  563. 
will  be  protected  though  no  litigation  is  in  contemplation,  563. 

though  made  to  unprofessional  advisers  if  with  reference  to  litiga- 
tion, 563. 

CONFIRMATION  OF  FRAUDULENT  TRANSACTIONS,  269. 

CONFUSION    OF  BOUNDARIES,  JURISDICTION   OF  EQUITY  IN 
CASES  OF,  32,  503. 

CONSIDERATION,  INADEQUACY  OF,  219. 

what,  necessary  in  case  of  specific  performance,  372-374. 
valuable,  372. 
meritorious,  373. 

CONSIMILI  CASU,  WRITS  IN,  7. 

CONSPIRACY,  439.    [See  Business;  Stbikes.] 

CONSTITUTION  OF  THE  UNITED  STATES,  PROVISIONS  OF,  AS 
TO  EQUITABLE  JURISDICTION,  13. 

CONSTRUCTIVE  FRAUD— MODERN  CRITICISM  UPON  THE  TERM, 
205. 

CONSTRUCTIVE  TRUSTS,  20,  91-95. 

trustee  cannot  acquire  rights  antagonistic  to  cestui  que  trust,  92. 

extent  of  this  rule,  93. 
trustee  cannot  buy  at  his  own  sale,  94. 
other  constructive  trusts,  95. 
may  arise  under  contracts,  95. 
do  not  fall  under  the  Statute  of  Frauds,  95,  218. 
trusts  ex  maleficio  a  species  of,  91,  210,  218. 

CONTRACTS  BETWEEN  HUSBAND  AND  WIFE,  114. 

for  separation,  115. 

CONTRIBUTION,  27,  328-330. 

most  frequent  in  case  of  sureties,  328. 

none  at  law  originally,  329. 

general  rules  as  to,  330. 

between  realty  and  personaRy  in  decedents'  estates,  349. 

CONVERSION,  307-321. 

general  nature  and  extent  of  the  doctrine  of,  307. 

example  of;  Fletcher  v.  Ashbumer,  308. 

may  take  place  either  under  a  trust  or  under  a  contract,  300 

what  language  is  necessary  to  effect  a,  310. 

in  what  ways  a  trust  for,  may  be  imperative,  311. 

question  one  of  intention,  312. 
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(The  references  are  to  the  sectioiuu] 

CONVERSION— (cofUtntied). 

contract  to  work  a,  must  be  binding,  313. 

general  results  of,  314. 

qualifications,  314. 

failure  of  purposes  of,  315. 

resulting  trust,  316. 

Ackroyd  v.  Smithson;  Smith  v.  Gaxton,  316* 

"  out  and  out,"  317. 

doctrine  in  the  United  States  on  this  subject,  31S. 

under  instruments  inUr  vivos,  319. 

time  from  which  it  takes  place,  320i 

Clarke  v.  Franklin,  320. 

under  optional  contracts,  321.  . 

CONVERSION  AS  APPLIED  TO  PARTNERSHIP  REAL  ESTATE.  611. 
rule  in  England,  611. 

in  the  United  States,  612. 
qualification  of  the  rule  as  to,  613. 

COPYRIGHT,  INJUNCTIONS  IN  CASES  OF,  460-463. 
none  at  conmion  law  after  publication,  460. 
in  this  country  depends  on  Acts  of  Congress,  461. 
piracy,  452. 
none  in  immoral  publications,  463. 

CORPORATIONS— 

injunctions  to  restrain  destructive  trespass  by,  437. 
nuisance  by,  443. 

jurisdiction  of  equity  over,  by  injunction,  465. 
bills  against  directors  of,  627. 

CORRECTION.    See  Reformation. 

COUNCILS  OF  THE  KING,  3. 

COURT  OF  APPEAL  IN  ENGLAND,  CONSTITUTION  OF,  11,  noU 

COURT  OF  CHANCERY,  ORDINARY  JURISDICTION  OF,  7. 

rise  and  progress  of,  1-12. 

COURTS,  MODERN  ENGLISH,  11. 

COVENANTS  FOR  FURTHER  ASSURANCE,  SPECIFIC  PERFORM 
ANCE  OF,  367. 

COVENANTS,  SPECIFIC  PERFORMANCE  OF  NEGATIVE,  398. 
injunctions  in  cases  of  breach  of,  461. 
instances  in  which  injunctions  have  been  issued,  403. 
negative  quality  imported  into  affirmative,  464. 
no  interference  quia  timet  in  certain  cases  of,  672. 
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(The  references  are  to  the  sections.) 

CREDITORS'  BILLS,  33,  525-528. 
are  of  two  classes,  525. 
against  a  debtor  during  lifetime,  526. 
supply  the  deficiencies  in  common-law  executions,  527. 
in  the  nature  of  an  equitable  levy,  527. 
in  cases  of  directors  of  corporations,  527. 
of  the  second  class.     [See  Anxn^isniATiON  Suits],  528. 

CREDITORS,  FRAUD  ON.     [See  Fbatid],  240-249. 

CRIME,  DISCOVERY  AS  TO,  NOT  COMPELLABLE,  562. 

CRIMINAL  ACTS   DO  NOT  STANDING  ALONE   GIVE    JURISDIC 
TION,  37. 
jurisdiction  of  equity  in  cases  of,  not  necessarily  ousted,  439. 

CROPS,  MORTGAGES  OF  FUTURE.  165  (page  283,  note  1). 

CURIA  REGIS,  4. 
meaning  of,  3. 
application  to,  7. 

CY  PRES.  DOCTRINE,  126. 
Jackson  v.  Phillips,  127. 
in  England,  128. 

The  Mayor  of  Lyons  v.  The  Advocate  (xeneral  of  Bengal,  128. 
in  United  States,  128,  130. 
Mormon  Church  Case,  128. 
Fontain  v.  Ravenel,  130. 
Lorings  v.  Marsh,  130. 
TUden  Will  Case,  131, 

DAMAGES.    See  Compensation;  Liquidated  DAifAOss. 

DE  BENE  ESSE,  BILLS  TO  TAKE  TESTIMONY,  35,  667. 

DEBTS,  ASSETS  FOR  PAYMENT  OF,  AT  COMMON  LAW,  532. 
in  equity,  532. 

DECEDENTS'   ESTATES,  APPLICATION  OF  THE  DOCTRINE  OF 
MARSHALLING  TO,  344. 
order  in  which  assets  of,  are  applied  to  the  pa3rment  of  debts,  346. 
exoneration  of  personal  estate,  347,  348,  349. 

DECEIT,  206-214. 

included  in  definition  of  fraud,  206. 

representation  must  be  false,  207. 

in  prospectuses  of  companies,  208. 

by  puffing,  209. 

by  fictitious  bids,  210. 

cannot  be  by  representation  of  intention  only,  211. 

nor  as  to  matter  of  law,  212. 

56 
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(The  ref ereocM  are  to  the  sedioiuk) 

DECEST-^eanHnued). 

by  auppreasio  veri,  213. 

knowledge  of  party  making  representation,  214. 

reasonable  grounds  for  belief  not  the  question,  214. 

actual  belief  the  test^Derry  v.  Peek — Bokee  o.  Walker,  214. 

DECLARE  FUTURE  RIGHTS,  BILL  MERELY  TO,  WILL  NOT  Llii 
671. 

DECREE,  DIFFERENCE  BETWEEN,  AND  JUDGMENT,  7. 

DEEDS,  DEPOSIT  OF,  367. 

DEFINITION  OF  EQUITY,  1. 

DELAY,  39,  203,  269,  260. 

DEPOSIT  OF  TITLE  DEEDS,  MORTGAGE  BY,  357. 

DESTRUCTIVE  TRESPASS,  436-437. 

DILIGENCE  IN  CASES  OF  SPECIFIC  PERFORMANCE,  392. 
in  cases  of  fraud,  203,  269,  260. 

DIRECTORS  OF  COMPANIES,  237,  (page  409,  note  2). 
bills  against,  627. 

DISABILITIES  OF  TRUSTEES,  94,  143. 

DISCOVERY,  35,  556-565. 

defects  in  common  law  as  to,  statutory  changes,  566. 

origin  and  nature  of  bills  of,  557. 

must  be  in  aid  of  legal  proceedings,  569. 

general  rights  of  complainant  in  bills  of,  660. 

in  bills  of,  defendant  need  not  answer  as  to  his  own  title,  561. 

or  as  to  evidence  thereof,  561. 
in  bills  of,  defendant  need  not  criminate  himself,  562. 
of  confidential  communications,  cannot  be  compelled,  563. 
of  State  secrets,  cannot  be  compelled,  564. 
whether  in  bills  of,  courts  will  go  on  to  give  relief,  566. 

DISSOLUTION,  BILLS  FOR  PARTNERSHIP  ACCOUNT  NEED  NOT 
PRAY,  508. 
of  partnership,  causes  for,  609. 

DOCUMENTS,  RULES  AS  TO  PRODUCTION  OF,  666. 

DONATIO  MORTIS  CAUSA,  70. 

DOWER,  32,  494-502. 
nature  of,  494. 
remedy  by  bill  in  equity  for,  496. 
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DOWER— (continued). 

disadvantage  of  proceeding  at  common  law,  496. 
advantages  of  procedure  in  equity,  407. 
account  of  mesne  profits,  408. 
multiplicity  of  suits  avoided,  400. 
out  of  equitable  estates,  500. 
manner  of  assigning,  503. 

DRAFT  NOT  AN  ASSIGNMENT,  107. 
when  it  may  be,  167. 

DRUNKENNESS,  FRAUD  ARISING  FROM,  230. 

DURESS,  FRAUD  ARISING  FROM,  230. 

EDUCATION  OF  INFANTS,  648. 

EDWARD  I.,  ORDINANCE  OF,  AS  TO  MATTERS  OP  ORAGE;  7. 

EJECTMENT  BILLS,  37. 

ELECTION,  25,  205-306. 
definition  of,  205. 
express  and  implied,  206. 

distinction  between  the  two,  and  importance  thereto,  297. 
Sheddon  v.  Goodrich,  207. 

circumstances  under  which  the  doctrine  arises,  206. 
after-acquired  lands,  200. 
powers,  300. 

donor  must  give  property  of  his  o^m,  301. 
property  of  the  donee  must  be  also  given,  302. 
gifts  must  be  by  the  same  instrument,  303. 
manner  in  which  it  may  be  made,  304. 
consequence  of,  is  compensation,  not  forfeiture,  305. 
application  of  doctrine  of,  to  cases  of  creditors,  306. 
Kidney  v.  Coussmaker,  306. 
m  cases  of  re-conversion,  323. 
between  remedy  at  law  and  bill  in  equity,  363  (page  588,  noto  3). 

EQUALITY  IS  EQUITY,  41. 

EQUITABLE  ASSETS,  531-534. 

doctrine  of,  not  now  important,  581. 
origin  of,  532. 
Wl  v.  Prime,  533. 
Oook  V.  Gregson,  534. 

EQUITABLE  ASSIGNMENTS.    See  Assionmbnto. 

EQUITABLE  ESTATES,  RULES  AS  TO  DEVOLUTION  OF,  60. 
exceptions,  62. 
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EQUITABLE    EffTATES— (continued.) 
alienation  of,  61. 
liability  of,  for  debts,  61. 
may  sometimes  arise  out  of  fraud,  198. 
[See  Trusts.] 

EQUITABLE  ESTOPPEL.    [See  Ebtoppbl],  280-294. 

EQUITABLE  JURISDICTION,  GENERAL  OUTLINE  OF,  16-19. 

EQUITABLE  MORTGAGES,  161. 

EQUITABLE  REMEDIES,  EXAMPLE,  19. 

EQUITABLE  RIGHTS,  EXAMPLE,  18. 

EQUITABLE  TITLES,  EXAMPLE,  17. 
under  trusts,  49. 
under  mortgages,  149. 
under  assignments,  162. 

EQUITABLE  WASTE,  434. 

EQUITY,  DEFINITION  OF,  1. 
meaning  of,  11. 
follows  the  law,  38. 
importance  of  historical  view  of,  2. 
progressive  capacity  of,  583. 

EQUITY  FOLLOWS  THE  LAW,  38. 

EQUITY  OF  REDEMPTION,  21, 150, 161. 
origin  of,  150. 
nature  of,  151. 

EQUITY  TO  A  SETTLEMENT,  109-113. 
Elibank  v.  Montolieu,  110. 
nature  of,  96,  109. 
how  enforced,  110. 
how  waived.  111. 
to  what  property  it  attaches,  112. 
against  whom  and  in  whose  favor,  113. 
maintenance  of  wife,  113. 

ESCHEAT— 

doctrine  of,  as  to  equitable  estates,  60. 

ESTABLISH  WILLS,  BILLS  TO,  674. 

ESTOPPEL,  25,  280-294 
definition  of,  280. 
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ESTOPPEL— (continued) . 
different  kinds  of,  281. 
legal  estoppels  in  pais,  281. 
by  conduct,  or  equitable  estoppel,  282. 
by  assertion  of  untruth,  283. 
Congregation  v.  Williams,  283. 
by  concealment  of  truth,  284. 
Pickard  v.  Sears,  284. 

conduct  which  works  an,  must  be  external  to  the  transaction,  285. 
representations  between  party  alleging  estoppel  and  party  estopped,  286. 
and  third  party,  287. 

silence  under  mistake,  288. 

innocent  misrepresentations,  288. 

must  operate  to  deceive  the  party  to  whom  they  are  made,  289. 
intention  that  conduct  should  be  acted  on  must  exist,  290. 
Cornish  v.  Abington;  Manufacturers'  Bank  v.  Hazard,  290. 
must  be  actually  produced  by  the  conduct,  291. 
is  limited  to  representations  made,  292. 
in  cases  of  married  women  and  infants,  293. 
binds  parties  and  privies,  294. 

arises  when  credit  is  induced  to  be  given  by  representation;  In  re 
Agra  and  Masterman's  Bank,  294. 

EVIDENCE  IN  EQUITY,  HOW  TAKEN,  9. 

EVIDENCE,  TO  JUSTIFY  RELIEF  IN  CASES  OF  MISTAKE,  196. 

EVIDENCE,  ADMISSIBILITY  OF  PAROL  IN  CASES  OF  FRAUD, 

258. 
of  reformation,  470. 

EXAMINATIONS  DE  BENE  ESSE,  3.5,  567. 

EXCHEQUER,  ORIGIN  OF  COURT  OF,  4. 
equitable  jurisdiction  of,  5,  note, 

EXCLUSIVE  JURISDICTION  OF  EQUITY  IN  CASES  OF  FRAUD, 
201. 

EXECUTED  TRUSTS,  20,  67. 

EXECUTION,  61. 

liability  of  equitable  estates  to,  61. 

EXECUTION  OF  TRUSTS  BY  STATUTE,  66. 
in  common  law  in  some  States,  66. 
Pennsylvania  doctrine,  66. 

EXECUTIONS  AT  COMMON  LAW,  INEFFICIENCY  OF,  626. 
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EXECUTORS  CANNOT  MAKE  A  PROFIT  AT  EXPENSE  OF  THE 
ESTATE,  93. 
contracts  with,  when  voidable,  237. 

EXECUTORY  TRUSTS,  20,  57. 

EXONERATION,  27,  331-333. 

not  originally  enforceable  at  law,  331. 
in  estates  of  decedents,  347. 
of  general  personal  estate,  347. 
by  implication,  348. 

EX  MALEFICIO  TRUSTS,  91,  210,  218. 

EX  PARTE  INJUNCTIONS,  404. 

EXPRESS  TRUSTS,  20,  63,  66. 

EXTRAORDINARY  JURISDICTIONS  OF  CHANCELLOR,   ORIGIN 
OF,  7. 
cases  in  which  it  was  exercised,  8. 
progress  of,  10. 

FAMILY  ARRANGEMENTS  OR  COMPROMISES,   189,   220. 

FATHER   AND   CHILD,   JURISDICTION   OF  EQUITY  IN  CASES 
OF,  646,  647. 
contracts  between,  235. 

FEDERAL  COURTS,  EQUITABLE  JURISDICTION    OP,  18. 

FEMES  COVERT.    See  Married  Women. 

FID  EI  COM  MISS  A,  NATURE  OF,  50. 

FIDUCIARY   RELATION,   FRAUD   PRESUMED  FROM,  236-239. 

FOLLOWING  TRUST  FUNDS,  86. 

FORECLOSURE,  21,  156. 

FORFEITURES,  181. 

will  not  be  enforced  in  equity,  181. 

Oil  Creek  R.  R.  Co.  v,  Atlantic  and  Great  Western  R.  R.  Ca,  181, 

FRAUD,  24,  197-260. 

Lord  Hardwicke*s  division  of,  24. 
importance  of  equitable  jurisdiction  in  cases  of,  197. 
general  nature  of  equitable  jurisdiction  in  cases  of,  197. 
distinctions  between  relief  at  law  and  in  equity,  198. 
sometimes  party  injured  by,  has  an  equitable  estate,  196. 
limitations  upon  equitable  jurisdiction,  199. 
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FRAJID— (continued). 

in  obtaining  a  will,  100. 

Allen  V.  Mcpherson,  109. 

Ellis  V.  Davis,  109. 

concurrent  jurisdiction  of  equity  in  cases  of,  200. 

exclusive  jurisdiction  of  equity  in  cases  of,  201. 

transactions  tainted  with,  voidable,  not  void,  202. 

laches,  203,  260. 

transactions  tainted  by,  must  be  adopted  or  set  aside  in  toio,  204. 

general  division  of  the  subject  of,  205. 

modem  doctrine  as  to  constructive,  205. 

Chesterfield  v.  Janssen,  205. 

actual,  general  nature  of,  206. 

matters  of  opinion,  207. 

prospectuses  of  projected  companies,  208. 

puffing,  209. 

on  owner  of  property  sold  at  auction,  210. 

by  deterring  bidders  by  representations  that  bid  is  made  for  a  party 

beneficially  interested,  210. 
matters  of  intention,  211. 

of  law,  212. 
suppressio  vert,  213. 

knowledge  by  party  making  representations,  214. 
party  has  no  right  to  assert  what  he  does  not  know  to  be  true,  214. 
belief  the  true  test,  214. 
Derry  v.  Peek,  214. 
representation  must  be  relied  on,  215. 
material,  216. 

party  must  be  injured  by,  217. 

by  agent,  217. 

trusts  ex  malefido  arise  from,  218. 
arising  from  intrinsic  nature  of  the  transaction,  219-229. 
inadequacy  of  consideration,  219. 
bargains  by  reversioners  and  expectant  heirs,  220. 
change  of  the  law  in  England,  221. 
usurious   contracts,    222. 
gambling  contracts,  223. 
subject-matter  of  contracts  when  void,  224. 
gifts  in  restraint  of  marriage,  225. 
condition  in  restraint  of  marriage,  226. 

partial  restraint  of  marriage,  227. 
in  restraint  of  trade,  228. 
sales  of  public  offices,  229. 
presumed  from  relations  of  parties,  230-239. 
mental  disability,  230i 
drunkenness,  230. 
duress,  230. 

gifts  made  under  undue  influence,  231. 
Huguenin  v.  Baseley,  231. 
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FRAUD— (conh'nued). 

Allcard  v.  Skinner,  231. 

contracts  made  under  undue  influence,  232. 

parties  between  whom  confidential  leUtions  exists  233. 

guardian  and  ward,  234. 

parent  and  child,  235. 

solicitor  and  client,  236. 

trustee  and  cestui  que  truat,  237. 

fiduciary  can  make  no  profit,  238* 

Tyrrell  v.  Bank  of  London,  238. 

Archer's  Case,  238. 

promoters  of  companies,  239. 

third  parties  affected  by,  240-257. 

on  creditors,  240. 

Stat,  of  13  Elizabeth,  c.  5,  241. 

jurisdiction  of  equity  in  cases  under  the  statute,  242. 

conveyance  must  be  for  a  good  consideration,  243. 

and  bona  fide,  243. 
moral  obligations,  244. 
consideration  of  marriage,  244. 
voluntary  transfers,  245. 
conveyances  by  persons  indebted,  245. 
conveyances  of  property  which  could  not  be  reached  by  execution, 

246. 
gifts  from  husband  to  wife,  247. 

parties  by  whom  fraudulent  conveyances  may  be  avoided.  248. 
secret  agreement  touching  composition  deeds,  249. 
upon  purchasers,  250. 

Stat.  27  Elizabeth,  c.  4,  250. 

difference  between  English  and  American  rule,  251. 

statute  not  applicable  to  personal  property,  252. 
on  marital  rights,  253. 

ignorance  of  husband  as  to  existence  of  property  immaterial,  254. 

circumstances  which  constitute  fraud  on  marital  ri^ts,  255. 
on  powers,  256. 

appointment  must  be  made  solely  to  cany  out  the  power,  257. 
admissibility  of  parol  evidence  in  cases  of,  258. 
confirmation  of  fraudulent  transaction,  259. 
release,  259. 
acquiescence,  259. 
laches,  260. 
bona  fide  purchaser,  260. 


FRAUDS,   STATUTE   OF,   EFFECTS  OF,    IN   CASES  OF  REFOR- 
MATION,  470. 
in  cases  of  trusts,  64. 
in  cases  of  specific  performance,  383-387. 
[See  Statute  op  Frauds,] 
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FUNDS— 

following  trust,  86. 

FUTURE  ADVANCES,  MORTGAGES  TO  SECURE,  160. 

FUTURE  CROPS,  MORTGAGES  OF,  166  (page  283,  noU   1). 

FUTURE  PROPERTY,  ASSIGNMENTS  OF,  166. 

GAMBLING  CONTRACTS,  223. 

GENERAL  AVERAGE  334. 

GIFTS, 

mortis  causa,  70. 

from  husband  to  wife,  114. 

as  regards  creditors.  247. 

in  trust,  66. 

between  parties  in  fiduciary  relation,  231. 

GRACE,  JURISDICTION  OF  COUNCIL  IN  MATTERS  OF,  7. 

GUARDIAN  AND  WARD,  TRANSACTIONS  BETWEEN,  234. 

GUARDIANS. 

at  common  law  and  by  statute,  641. 
necessity  for  jurisdiction  of  equity  over,  642. 
appointment  and  removal  of,  646. 

GUARDIANSHIP,  A  FATHER'S  DUTY,  NOT  PRIVILEGE,  647, 

HEIRS,  BARGAINS  BY  EXPECTANT,  220. 

HIGHWAYMAN  CASE,  42. 

HUSBAND  CANNOT  MAKE  PROFIT  AT  WIFE'S  EXPENSE,  93. 

HUSBAND  AND  WIFE.    See  Married  Women. 
contracts  for  separation  between,  116. 

IDIOTS  AND  LUNATICS,  34,  661-666. 

nature  and  origin  of  equity  jurisdiction  over,  651. 
statute  of  Edward  II.  as  to,  662. 

in  the  United  States,  663. 
method  of  procedure  in  cases  of,  664. 
appointment  and  powers  of  committee,  666. 

IGNORANCE  OF  LAW.    See  Mistake;  Fraud. 

IMPLIED  TRUSTS,  20,  78. 

of   two   kinds,   resulting  and   constructive  trusts.    [See   Rbsultino 
Trusts,  CoNSTRUcnvB  TrustbI  78. 
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INADEQUACY  OF  CONSIDERATION,  219. 

INFANTS,  JURISDICTION   OF  CHANCERY  OVER,  34,  541-550. 
guardian^ip  of,  at  common  law,  541. 
necessity  for  jurisdiction  of  chancellor  over,  542. 
made  wards  of  court,  543. 
to  be  wards  of  court,  must  have  property,  544. 
proceedings  in  cases  of,  may  be  by  petition,  545. 
appointment  and  removal  of  guardians  of,  546. 
custody  of,  546. 

guardianship  of,  a  father's  duty,  not  privilege,  547. 
education  of,  548. 
management  of  estate  of,  549. 
marriage  of,  550. 
when  bound  by  estoppel,  293. 

INFRINGEMENT  OF  COPYRIGHT.    See  Copyright. 
of  patent^right.    See  Patent-Right. 

INJUNCTIONS,  30,  399-465. 
definition  of,  399. 
mandatory  and  prohibitory,  400. 
mandatory,  400. 
prohibitory,  401. 

character  of  equitable  remedy  by,  402. 
classification  of,  403. 
interlocutory  and  perpetual,  403. 
ex  parte  or  at  the  hearing,  404. 
common  or  special,  405, 
to  restrain  proceedings  at  law.    [See  Injunctions  to  Restrain  Pro* 

CBEDiNGS  at  Law],  407-414. 
bills  of  peace.    [See  Bills  of  Peace],  415-418. 
bills  of  interpleader.     [See  Interpleader],  419-422. 
in  aid  of  proceedings  in  bankruptcy,  423. 
in  what  courts  proceedings  will  be  restrained  by,  424. 
in  cases  of  trusts  and  mortgages,  425. 
between  partners,  426. 

to  restrain  disclosure  of  confidential  communications,  427. 
to  protect  legal  rights,  428-466. 
in  cases  of  waste.     [See  Waste],  429-434. 
in  cases  of  destructive  trespass.     [See  Trespass],  435-437. 
in  cases  of  strikes,  439. 

in  cases  of  nuisance.     [See  Nuisance],  438-442. 
in  cases  of  interference  with  business,  439. 
in  cases  of  patent^right.     [See  Patent-Right],  444,  448,  449, 
in  cases  of  copjrright.     [See  Copyright],  450,  452. 
in  cases  of  literary  property.    [See  Literary  Property],  454,  455 
m  cases  of  trade-marks.    [See  Trade-Marks],  456-458. 
in  cases  of  alienation  of  negotiable  securities,  459 
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IN  JUNCTIONS— (con<int*«0 . 

in  cases  of  alienation  pending  litigation,  460. 

in  cases  of  breach  of  negative  covenants.    [See  Gotbnanto],  461-464. 

in  cases  of  corporations,  465. 

issue  to  restrain  injuries  to  property  only,  465. 

issued  under  commoa>law  fonos  in  some  States,  14. 

INJUNCTIONS  TO  RESTRAIN  PROCEEDINGS  AT  LAW,  407-414. 

not  in  the  nature  of  writs  of  prohibition,  408. 

general  nature  of  the  jurisdiction,  409. 

equitable  titles  protected  by,  410. 

equitable  rights  protected  by,  411. 

equitable  remedies  assisted  by,  412. 

vexatious  litigation;  election  between  remedies,  413. 

after  court  has  assumed  jurisdiction  of  cause,  414. 

in  what  courts  proceedings  may  be  restrained,  424. 

INTENTION,  MATTERS  OF,  211. 

INTEREST,  WHEN  TRUSTEE  CHARGEABLE  WITH,  142. 

INTERLOCUTORY  INJUNCTIONS,  403. 

INTERPLEADER,  419-422. 

bill  of,  must  show  title  in  two  claimants,  420. 
complainant  must  claim  no  interest,  421. 
debt  or  duty  must  be  the  same,  422. 

INVESTMENTS,  BY  TRUSTEES,  140-141. 

ISSUE,  WHEN  TRIED  BY  JURY,  9. 

ITINERANT  JUSTICES,  5. 

JUDGES,  ENGLISH— 

under  Supreme  Court  Judicature  Act  and  Supplements,  11. 

JUDGMENT,  WHEN  IT  MAY  BE  KEPT  ALIVE  AFTER  PAYMENT^ 
336. 
of  court  of  law,  difference  between  and  decree,  7. 

JURISDICTION  OF  EQUITY,  37. 

not  ousted  by  assumption  of  jurisdiction  by  courts  of  law  in  similar 

cases,  37. 
exercised  in  personam,  although  property  is  without  the,  47. 

JUSTICIARY— CHIEF,  5. 

KING,  COULD  BE  ASSIGNEE  OF  CHOSE  IN  ACTION,  163. 

KING'S  BENCH,  COURT  OF,  3,  5. 

LABOR  AND  SUPPLY  CLAIMS,  WHEN  ENTITLED  TO  PRIORITY 
OVER  MORTGAGES,  344. 
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LACHES,  39,  203. 

rights  barred  by,  in  case  of  fraud,  260. 
Michoud  V.  Girod;  Greeley  v.  Mousley^  200. 

LAND— 

specific  perfoimanoe  of  contracts  as  to,  364. 

LATERAL  SUPPORT  TO  SOIL,  443. 

LAW,  INJUNCTIONS  TO  RESTRAIN  PROCEEDINGS  AT.    [See  I» 
JUNCTIONS  TO  Restrain  Procebdings  at  Law^  407-414. 
mistakes  of,  186,  187,  188,  189. 

LAWFUL  TRUSTS,  56. 

LEGACIES.    [See  Satisfaction],  538. 

LETTERS— 

enjoining  publication  of,  455. 

LIABILITY  TO  BE  SUED  CANNOT  BE  TRANSFERRED,  178. 

LIBEL— 

injunction  against  publication,  453. 

LIENS,  28,  351-360. 

distinction  between  those  at  common  law  and  in  equity,  351. 

equitable  liens.  Walker  v.  Brown,  351. 

Frith  V,  Forbes,  351. 

Ex  parte  Waring,  351. 

instances  of  equitable,  352. 

vendor's,  for  purchase-money,  353. 

nature  of,  354. 

Mackreth  v,  Symmons,  354. 

Gilman  v.  Brown,  354. 

how  waived,  355. 

for  and  against  whom  it  existe,  356. 
deposit  of  title  deeds,  357. 
Russel  V,  Russel,  357. 
mortgages  of  personalty,  358. 
Holroyd  v.  Marshall,  358. 
pledges,  359. 
Jones  V.  Smith,  359. 
in  aid  of  equitable  and  legal  righte,  360. 

Ex  parte  Alston,  360. 

Schotsmans  t;.  Lancashire  Railway,  360. 

LIMITATIONS,   APPLICABILITY   OF   STATUTES   OF,   TO   CASES 
OF  FRAUD,  203. 

LIQUIDATED  DAMAGES,  179. 
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LIS  PENDENS,  274. 
Murray  v.  Ballou,  274. 

LITERARY  PROPERTY,  INJUNCTIONS  TO  RESTRAIN  INFRINGE- 
MENT OF,  454,  456. 
nature  of,  454. 
when  lost  by  publication,  455. 

UTIGATION,  INJUNCTIONS  TO  RESTRAIN  VEXATIOUS,  413. 

LOST  INSTRUMENTS,  RELIEF  IN  CASES  OF,  177. 

LUNATICS,  NATURE  AND  ORIGIN  OF  JURISDICTION  OF  EQUITY 
OVER,  34,  551. 
statute  of  Edward  11.  as  to,  552. 
jurisdiction  as  to,  in  the  United  States,  553. 
method  of  procedure  in  cases  of,  554. 
appointment  and  powers  of  committee  of,  555. 

MAGNA  CHARTA,  PROVISION  AS  TO  COURT  OF  COMMON  PLEAS 
IN,  4. 
forbids  justice  to  be  sold,  6. 

MANDATORY  INJUNCTIONS,  400. 

MANUFACTORIES.    [See  NumancbI  430. 

MARITAL  RIGHTS,  FRAUDS  UPON,  253-255. 
Strathmore  v.  Bowes,  253. 

MARRIAGE,  CONTRACTS  IN  RESTRAINT  OF,  224. 

MARRIAGE-BROKERAGE    CONTRACTS    ILLEGAL    AND    VOID, 
224. 

MARRIAGE,   GIFTS  IN  RESTRAINT  OF,  CIVIL  LAW  RULE  AS 
TO,  225. 
origin  of  rule  as  to,  225. 
Stackpole  v,  Beaumont,  225. 
gifts  in  entire  restraint  of,  226. 
gifts  in  partial  restraint  of,  227. 

Newton  v.  Marsden,  227. 
gifts  in  restraint  of  second  marriage  of  man;  Allen  v.  Jackson^  227« 

MARRIED  WOMEN,  TRUSTS  FOR,  20,  96-116. 
rights  of  husband  at  common  law,  96.' 
statute  of  1882  in  England,  97. 
trusts  for  sole  and  separate  use  of,  98. 
trustee  not  necessary,  99. 
no  particular  words  necessary,  100. 
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MARRIED  WOMEN,  TRUSTS  FOR— (am^witti). 
power  of,  over  separate  estate,  101. 
liability  of  separate  estate,  to  engagiemeatB  ofi  102. 

rules  in  United  States,  103. 
restraints  on  anticipation  by,  104. 
for  whom  trusts  may  be  created,  105. 
rules  in  the  United  States,  106. 
Lewin's  propositions,  107. 
pin-money  trusts,  108. 
wife's  equity  to  a  settlement,  109* 

how  enforced,  110. 

how  waived.  111. 

to  what  property  it  attaches,  112. 

against  whom,  113. 

in  whose  favor,  113. 
gifts  from  husband  to  wife,  114. 
contracts  for  separation,  116. 

MARRIED  WOMEN,  WHEN  ESTOPPED  IN  EQUITY,  208. 

MARSHALLING,  27,  340-350. 

two  methods  of  applying  the  doctrine,  341. 

application  in  cases  of  bankruptcy,  343. 

Greenwood  v,  Taylor,  343. 

rule  in  Fosdick  v,  Schall,  344. 

as  applied  to  estates  of  decedents,  346. 

will  not  take  place  in  favor  of  a  charity,  350. 

Mogg  V.  Hodges,  350. 

MAXIMS  IN  EQUITY,  37-48. 
definition  of,  37. 
no  right  without  a  remedy,  37. 

no  remedy  in  equity  when  the  remedy  at  law  is  complete,  37. 
no  remedy  in  equity  merely  because  legal  remedy  has  failed  in  a  par- 
ticular case,  37. 
no  remedy  in  equity  when  municipal  law  cannot  take  cognizance  of 

the  right,  37. 
no  remedy  in  equity  in  contravention  of  a  positive  rule  of  law,  37. 
no  remedy  in  equity  when  the  amount  involved  is  trivial,  37. 
equity  follows  the  law,  38. 

vigilanJtxbus  rum  dormierUibiui  cequitas  svbventt,  39. 
between  equal  equities  the  law  will  prevail,  40. 
equality  b  equity,  41. 

he  who  comes  into  equity  must  do  so  with  clean  hands,  42l 
he  who  seeks  equity  must  do  equity,  43. 
equity  looks  upon  that  as  done  which  ought  to  be  done,  44 
between  equal  equities  priority  of  time  will  prevail,  45. 
equity  imputes  an  intention  to  fulfil  an  obligation,  46. 
equity  acts  in  personam,  47. 
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MAXIMS  IN  EQUITY— (con/inu«d). 

suits  in  reference  to  property  beyond  the  jurisdiction^  47. 
equity  acts  specifically,  48. 

MEDICAL    ADVISERS,    CONTRACTS   WITH,    WHEN    VOIDABLE, 
237. 

MENTAL  DISABILITY,  FRAUD  ARISING  FROM,  230. 

MERGER  OF  MORTGAGES  SOMETIMES  PREVENTED  IN  EQUITY, 
160. 

MESNE  PROFITS,  IN  DOWER,  408. 

MINES,  PARTNERSHIP  IN,  624. 

MINORS  [See  Infants]. 

MISREPRESENTATION,   IN  CASES   OF  MISTAKE,   188, 
knowledge  by  party  making,  214. 
must  be  relied  on,  215. 
must  be  material,  216. 
party  must  be  injured  by,  217. 
by  agent,  217. 

BOSTAKE,  23,  184-196. 

equitable  remedies  in  cases  of,  184. 

definition  of,  185. 

two  kinds  of,  of  law  and  of  fact,  186. 

of  law — Hunt  v.  Rousmanier's  Admrs.,  Griswold  v.  Hazard,  187. 

Rogers  v.  Ingham,   187. 

misrepresentation  and  surprise,  188. 

compromise  of  doubtful  rights,  189. 

of  fact — different  kinds,  190. 

requisites  to,  191. 
in  execution  of  powers,  192-195. 
miscellaneous  cases,  196. 
[See  Reformation — Rescission — Cancellation.] 

MIXING  TRUST  FUNDS,  86. 

MORAL  OBLIGATION— 
not  enforced,  37. 
when  it  will  support  a  transfer,  244. 

MORTGAGE,   RIGHTS  OF  SUCCESSIVE  PURCHASERS  OF  PAR- 
CELS  OF  LAND  COVERED   BY,   333. 

MORTGAGEE,    RIGHTS   AND   DUTIES    BETWEEN   MORTGAGOR 
AND,    157. 
cannot  make  a  profit  at  expense  of  mortgagor,  93. 
when  postponed  to  labor  and  supply  claimants,  344. 
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MORTGAGES,  21,  14^161. 

law  of,  no  longer  peculiar  to  equity,  149. 

nature  of,  150. 

equity  of  redemption,  150-152. 

origin  of,  150 

is  an  estate,  151. 

Roscarrick  v.  Barton,  151. 

Casbome  v.  Scarf e,  151. 

Cook  V.  Gregsou,  152. 
once  a  mortgage  always  a  mortgage,  153. 
distinction  between  and  conditional  sales,  154. 
absolute  deed  may  be  shown  to  be  a  mortgage,  155.  - 
foreclosure  suits,   156. 
tacking,  158. 
consolidation  of,  158. 
to  secure  future  advances,  159. 
Brace  v.  The  Duchess  of  Marlborou^,  159. 
merger  of,  sometimes  prevented  in  equity,  160. 
equitable,  to  be  considered  under  liens,  161. 
of  personalty,  358. 

MORTGAGOR,  NATURE  OF  HIS  TITLE  IN  ENGLAND,  162. 
in  the  United  States,  152. 
rights  and  duties  between  mortgagee  and,  157. 

MORTIS  CAUSA--- 
gifts,  70. 

MORTMAIN,  STATUTES  OF,  134. 

MULTIPLICITY  OF  SUITS,  415  et  wq. 

NE  EXEAT,  WRIT  OF,  14,  36,  581. 

NEGATIVE   COVENANTS,    SPECIFIC    PERFORMANCE    OF,    398. 
injunctions  in  case  of  breach  of  [See  Covenant],  461-463. 

NEGLIGENCE,  WILL  BAR  -RELIEF  IN  CASES  OF  MISTAKE,  191. 

NEGOTIABLE  SECURITIES,  INJUNCTION  IN  CASES  OF  ALIEN- 
ATION  OF,  459. 

NEW  YORK,  COURTS  OF  CHANCERY  ABOLISHED  IN,  14. 

NOISE.    [See  Nuisance;  InjunctionsI  439. 

NOTICE,  25,  261-273. 

doctrine  of,  not  applicable  to  contests  between  purely  legal  titles,  261. 
applicable  to  equitable  titles,  262. 
Le  Neve  v.  Le  Neve,  262. 
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NOnC)&  -^(continued). 

definition  and  illustration  of,  263. 

who  may  avail  himself  of  want  of,  264. 

Phillips  17.  Phillips,  264. 

Basset  v.  Nosworthy,  264. 

Wallwyn  v.  Lee,  264. 

Joyce  V.  De  Moleyns,  264. 

Williams  v.  Lambe,  264. 

Collins  17.  Archer,  264. 

Finch  V.  Shaw,  264. 

extent  of  protection  afforded  by  want  of,  265. 

English  rule  as  to  time  of,  266. 

rule  in  the  United  States,  267. 

is  either  actual  or  constructive,  268. 

actual  notice  either  direct  or  implied,  268. 

actual,  268. 

notice  to  agent  is  notice  to  principal,  268. 

but  not  when  agent  is  author  of  the  fraud,  268. 

case  of  Distilled  Spirits,  268. 

possession  is  notice,  268. 

Holmes  v,  Powell,  268. 

Billington  v.  Welch,  268. 

constructive,  269. 

Vice-€hancellor  Wigram's  division,  269. 

Penny  v.  Watts,  269. 

Birch  V.  Ellames,  269. 

by  registration,  270. 

what  registration  will  amount  to,  271. 

effect  of  actual  notice  of  unregistered  conveyance,  272. 

constructive  notice  of  same,  273. 
of  equitable  assignments,   168. 

when  necessary,  168. 

to  whom  given,  168. 

authorities  in  United  States  as  to,  conflicting,  169. 

NUISANCE,   INJUNCTIONS  IN  CASES  OF,  438-442. 
remedies  at  common  law  for,  439. 

how  far  title  at  law  must  be  established  in  bills  to  enjoin  a,  440. 
different  kinds  of,  441. 
coming  to  a,  442. 

NUNS,  GIFTS  TO  CONVENT  BY,  231. 

OFFICES,  CONTRACTS  FOR  SALE  OF,  229. 
equity  will  not  try  title  to,  37. 

OPINION,  MATTERS  OF,  IN  RELATION  TO  FRAUD,  207 

ORDER  ON  A  FUND,  WHEN  AN  ASSIGNMENT.  167. 
67 
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ORDINARY  COUNCIL,  4,  6. 

ORDINARY  JURISDICTION   OF  THE  COURTS   OF  CHANCERY, 
7. 

OWELTY  IN   PARTITION,   IN   EQUITY,   492. 

PARENT    AND    CHILD,    TRANSACTIONS    BETWEEN.     [See    Ii»- 
fant],  235. 

PAROL   EVIDENCE,   ADMISSIBLE  TO   ESTABLISH   RESULTING 
TRUSTS,  83. 
when  admissible  in  cases  of  refonnation  of  written  instnimentB,  470. 
admissibility  of,  in  cases  of  fraud,  258. 

PAROL  VARL^TIONS  OF  WRITTEN  CONTRACTS,  881. 

PARTITION,  32,  487-493. 

origin  of  chancery  jurisdiction  in  cases  of,  487. 

disadvantages  of  common-law  action  of,  488. 

changes  by  statute  in  the  United  States,  488. 

advantages  of  the  equitable  method,  489. 

mode  of,  in  equity,  490. 

difficulty  of  making,  no  objection  to  decree  for,  401* 

power  to  award  owelty  in  cases  of,  492. 

power  to  order  a  sale  under  statutes,  in  cases  of,  493. 

PARTNER  CANNOT  MAKE   PROFIT  AT  EXPENSE  OF  COPART- 
NER, 93. 

PARTNERS,   INJUNCTIONS  BETWEEN,  426. 

PARTNERSHIP,  33,  605-524. 

reasons  for  equitable  remedy  in  cases  of,  505. 
nature  of  contract  of,  506. 

bills  for  account  need  not  pray  dissolution  of,  508. 
causes  of  dissolution  of,  509. 
preservation  of  property  of,  510. 
doctrine  of  conversion  as  applied  to  real  estate  of,  511. 
rule  in  England,  511. 

in  the  United  States,  512. 

qualifications  of  rule  as  to,  513. 
sale  and  accoimt  in  cases  of,  514. 
winding  up  of,  515. 

separate  assets  applied  to  pa3rment  of  separate  debts,  516. 
English  rule,  517. 

rule  in  Tucker  v,  Oxley,  518. 
effect  of  bankruptcy  act  of  1898,  519. 
joint  and  separate  executions,  522. 
suits  between  different,  having  a  common  member,  523. 
in  case  of  mines,  524. 
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PART  PERFORMANCE,  884-386. 

PASSIVE  TRUSTS,  i»,  54. 

PATENT-RIGHT,  INJUNCTIONS  IN  CASES  OF,  444*440. 
inspection  in  cases  of,  445. 
account  in  cases  of,  447. 
previous  trial  at  law  to  establish,  unneceaBaiy,  440. 

PEACE,  BILLS  OF.    [See  Bilus  of  Peace],  415-418. 

PENALTIES,  WHEN  BQfUITY  WILL  RELIEVE  AGAINST,  178,  ISa 
discovezy  which  will  subject  defendant  to,  not  compellable,  562. 

PENNSYLVANIA,  COLONIAL  COURT  OF  CHANCERY  IN,  14,  note. 

PERFORMANCE,  DOCTRINE  OF,  535-637. 

covenant  to  settle  and  subsequent  purchase,  53d. 
covenant  to  pay  and  subsequent  intestacy,  537. 

PERPETUAL  INJUNCTIONS,  403. 

PERPETUATE  TESTIMONY,  BILLS  TO,  35,  673. 

PERPETUITIES,  133. 

PERSON— 

firm  not  a,  within  the  Statute  of  Uses,  63,  note. 

PERSONS,  RIGHTS  OF— 

not  subject  of  equitable  jurisdiction,  S7,  47. 
not  protected  by  injunction,  465. 

PERSONAL  PROPERTY  LIMITED  IN  REMAINDER,  BILLS  QUIA 
TIMET  IN  CASES  OF,  570. 

PHOTOGRAPHS— 

injunctions  in  cases  of,  46& 

PIN-MONEY,   TRUSTS   FOR,   106. 
Howard  v.  Digby,  108. 

PIRACY,  IN  CASES  OF  COPYRIGHT,  452. 

PLEADINGS  IN  EQUITY,  9. 

PLEDGES,  359. 

POLITICAL  RIGHTS— 

not  subject  of  equitable  jurisdiction,  87. 

POSSESSION,  268. 
when  notice,  268. 
when  case  taken  out  of  Statute  of  Frauds  by,  384. 
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POWERS,    DEFECTIVE    EXECUTION    OF,    EQUITY    JURISDIC- 
TION IN  CASE  OF,   182,  192. 
what  defects  in  execution  of,  remedied*  193. 
for  whoee  benefit,  194. 
against  whom,  195. 

POWERS— 

election  int  cases  of,  900. 

fraud  on,  256,  257. 

Aleyn  v,  Belchier;  Lane  v.  Page,  256. 

Lee  V.  Femie;  Topham  v.  The  Duke  of  Portland,  257* 

POWERS  IN  TRUST,  20,  77. 

PRECATORY  WORDS,  CREATION  OF  TRUSTS  BY,  20,  ?!• 
doctrine  in  England,  72. 
in  the  United  States  generally,  72. 
in  Pennsylvania  and  Connecticut,  72. 
what  will  create  a  trust,  73. 
may  be  primd  facie  imperative,  74. 
certainty  of  the  object,  75 
certainty  of  the  subject,  76. 

PRESUMPTIVE  TRUSTS.   [See  Rbsumino  Trubtbj,  79-9a 

PRIVATE  TRUSTS,  20. 

PRIZE  MONEY— 

contracts  for  sale  of,  when  voidable,  221. 

PROCEEDINGS  AT  LAW,  INJUNCTIONS  TO  RESTRAIN,  407-414. 

PROCESS  IN  EQUITY,  9. 

PRODUCTION  OF  DOCUMENTS,  RULES  AS  TO,  666. 

PROFERT,  WHEN  DISPENSED  WITH  IN  EQUITY,  177. 

PROHIBITORY  INJUNCTIONS,  401. 

PROMISE  TO  PAY  OUT  OF  A  FUND  NOT  AN  ASSIGNMENT,  167. 

PROMOTERS  OF  COMPANIES,  238,  239. 
Tyrrell  v.  Bank  of  London,  238. 

PROPERTY— 

equity  concerned  only  with,  37,  465. 

PROSPECTUS,  FRAUD  IN,  208. 

PUBLIC   COMPANIES,    DESTRUCTIVE   TRESPASS   BY.    [And 
CorporationbX  437. 
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PUBLIC  OFFICES,  SALES  OF,  229- 
equity  will  not  tzy  title  to,  37, 

PUBLIC  TRUSTS,  20,  60. 

PUFFING,  209. 

PURCHASE  BY  TRUSTEE— 
with  trust  funds,  86. 
at  his  own  sale,  04. 
at  an  adverse  sale  04. 

PURCHASE-MONEY,   DUTY    OF    PURCHASER   TO   SEE  TO  AP- 
PLICATION OF   277,  278.  279. 

PURCHASER,  BONA  FIDE   26,  171. 
plea,  of,  276. 
holder  of  equitable  title  may  make  use  of  plea  of,  276. 
in  cases  of  fraud,  260. 

PURCHASER,  WHEN  HE  MAY  BE  COMPELLED  TO  TAKE,  380. 
when  he  may  elect  to  take,  390. 

PURCHASERS,  FRAUD  ON,  260,  262. 

PURPRESTURES,  443. 

QUIA  TIMET  BILLS,  14,  36,  668-572. 
the  general  nature  of,  668. 
examples  of,  669. 

personal  property  limited  for  life  with  remainders  over,  670. 
will  not  be  entertained  solely  to  declare  rights,  671. 
no  interference  by,  in  certain  cases  of  covenants,  672. 

RAILROADS,  MORTGAGES   OF   ROLLING  STOCK  OF,   166. 
when  mortgagees  of,  postponed  to  labor  and  supply  claims,  344. 
rule  in  Fosdick  v,  Schall,  344. 

REAL  ESTATE— 

specific  performance  of  contracts  as  to,  364. 

RECEIVERS,  14,  36,  676-680. 

general  nature  of  the  jurisdiction  as  to,  676. 
appointment  of,  a  matter  of  discretion,  577. 

rules  as  to,  577. 
cases  in  which   court  appoints,  678. 
in  cases  of  corporations,   678. 
effect  of  appointment  of,  670. 
powers  and  duties  of,  680. 
in  partnership  cases,  510. 
in  creditor's  bills,  527. 
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RE-CONVERSION,  26,  322-326. 

may  be  by  act  of  party  or  by  act  of  law,  322. 
how  election  may  be  manifeeted,  328. 
by  whom  election  may  be  made,  324. 
by  operation  of  law,  325. 
Chichester  v.  BickerstafiF,  325. 

RECORD  COMMISSION,  118. 

REDEMPTION,  EQUITY  OF,  21,  160,  161. 
origin  of,  150. 
nature  of,  161. 
rules   as   to,    151. 
once  a  mortgage  always  a  mortgage,  153. 

REDUCTION  OF  DEBT,  AGREEMENT  FOR,  180. 

RE-EXECUTION  OF  LOST  OR  DESTROYED  INSTRUMENTS,  31, 

467. 

REFORMATION,  31,  58,  468-471. 
in  cases  of  executory  trusts,  58. 
in  cases  of  fraud  and  mistake,  468. 
general  principle  in  cases  of,  469. 
admissibility  of  parol  evidence  in  cases  of,  470. 
under  presumption   of  law,  471. 

REGISTRATION,   NOTICE   BY,   270. 
what  will  operate  as  notice,  271. 
effect  of  actual  notice  of  unregistered  conveyance,  272. 
Le  Neve  v.  Le  Neve,  272. 

RELEASES— 

obtained  by  fraud,  230. 

RELEASE  OF  FRAUD,  259. 

REMEDY  IN  EQUITY,  WHEN  IT  EXISTS,  37. 

RENEWAL  OF  LEASEHOLDS,  WHEN  RESULTING  TRUSTS  ARISE 
UNDER,  93. 

RENT,  JURISDICTION  OF  EQUITY  IN  CASES  OF,  32,  504. 

REPLICATION,   EFFECT  OF,  9. 

REPRESENTATIONS  IN  CASES  OP  ESTOPPEL.    [See  Fraud],  286- 

292. 

RESCISSION,  31,  239,  472. 
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RESTRAINT  OF  MARRIAGE,  GIFTS  IN,  225. 
entire,  226. 
partial,  227. 
[See  Marriage,  Gifts  in  Restraint  or\ 

RESTRAINT    OF    TRADE— 
eombinatioQB   in,  228. 
contracts  in,  228. 
modem  doctrine  as  to,  228. 
Northern  Securities  Co.  v.  United  States,  228. 
trusts  in,  228. 

RESTRAINT   ON  ALIENATION,  61. 
in  spendthrift  trusts,  61. 
in  trusts  for  married  women,  lOi. 

RESULTING  TRUSTS  OF  FOUR  KINDS,  20,  79. 

purchase-money  paid  by  one,  title  taken  in  name  of  another,  80l 

Dyer  v.  Dyer,  80. 

requbites   to  such  a  trust,  81. 

Statute  of  Frauds,  82. 

parol  evidence  admissible,  83. 

advancements,  84. 

trusts  of  this  kind  abolished  in  some  states,  8ft. 

purchases  by  trustees  with  trust  funds,  86. 

when  trustees  mix  trust  funds  with  their  own,  86. 

may  be  proved  by  parol,  86. 

where  trust  is  not  declared  or  fails,  87. 

^ere  beneficial  interest  is  not  exhausted,  88. 

Barrs  v.  Fewkes,  88. 

exceptions  in  favor  of  charities,  89. 

conveyances  without  consideration,  90. 

in  cases  of  charities,   132. 

from  failure  of  purposes  of  conveision,  815. 

REVERSIONERS,  BARGAINS  BY,  220. 

REVOCATION,    POWERS   OF,    IN    VOLUNTARY   SETTLEMENTS, 
67. 

ROLLING  STOCK  OF  RAILROADS,  MORTGAGES  OF,   165. 

SAILORS,  WHEN  CONTRACTS  BY,  FOR  SALE  OF  PRIZE  MONEY, 
VOIDABLE,  221. 

SALE  IN  PARTITION,  493. 

SALES  BY  FIDUCIARIES,  PARTIES  MAKING  CANNOT  BID  AT 
94,   143,   239. 

SALES   OF   PUBLIC   OFFICES,   229. 
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SATISFACTION,  638-640. 
of  debts  by  legacies,  638. 
of  legacies  by  legacies,  639. 
of  legacies  by  portions,  640. 
of  portions  by  legacies,  640. 

SEPARATE  DEBTS,  APPLICATION  OF  SEPARATE  ASSETS  OF 
PARTNER  TO  PAYMENT  OF,  616. 

SEPARATE  USE— 
trusts  for,  20,  08. 
trustee  not  necessary,  00, 
no  particular  words  necessaiyy  IOOl 
Nix  V.  Bradley,  100. 

power  of  married  women  over  estate  settled  to,  IQl. 
Taylor  v.  Meads,  101. 
liability  of  estate  to  debts  of  feme,  102. 
Johnson  v.  Gallagher,  102. 
rules  in  the  United  States,  103. 

Ewing  v.  Smith;  Lancaster  v.  Dolan;  Haines  v.  EUiSy  106. 
restraints  on  anticipation,  104. 
for  whose  benefit  created,  106. 
Massey  v.  Parker;  TuUett  v.  Armstrong,  lOS. 
rules  in  the  United  States,  106. 
Lewin's  propositions  as  to,  107. 

SEPARATION,    CONTRACTS    FOR,    BETWEEN    HUSBAND    AND 
WIFE,  116. 
Wilson  V.  Wilson,  116. 

SET-OFF,  27,  327. 

SETTLEMENT  BY  HUSBAND  ON  WIFE,  MUST  BE  REASONABLE, 
114,  247.    [See  EQumr  to  a  Sbttlbmbnt.] 

SETTLEMENT,  VOLUNTARY,  67. 

SHERIFFS  HELD  COUNTY  COURTS,  4. 

SOIL,    LATERAL   SUPPORT  TO,   443. 

SOLE  AND  SEPARATE   USE.    [See   Sspabatb  Usb.] 

SOLICITOR  AND  CLIENT,  TRANSACTIONS   BETWEEN,  296. 

Newman  v.  Pa3me,  236. 
Wahnesley  v.  Booth,  236. 

SPECIAL  INJUNCTION,  405. 

SPECIFIC  PERFORMANCE,  14,  29,  361-398. 
general  nature  of,  361. 
of  contracts  for  sale  of  real  estate,  364. 
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SPECIFIC  PERFORMANCE— (confinwci). 

may  be  enforced  between  original  parties  and  those  who  daim  under 

them,  305. 
McCreight  v.  Foster,  365. 

of  contracts  as  to  real  estate  outside  the  jurisdiction^  366. 
Penn  v.  Lord  Baltimore,  366. 
of  covenants  for  further  assurance,  367. 
of  contracts  as  to  personal  property,  368. 
right  to  compel  delivery  of  certificates  of  stock,  368. 
of  contracts  when  damages  cannot  be  ascertained,  300. 
of  other  contracts,  370. 
rests  in  dbcretion  of  the  court,  371. 
valuable  consideration  necessary  to,  372. 
meritorious  consideration,  373. 
adequacy  of  consideration,  374. 
performance  in  specie  must  be  necessary,  375. 
must  be  in  accordance  with  general  equitable  doctrines,  370. 
contract  must  be  mutual,  certain,  and  practicable,  377. 
contracts  to  manage  and  operate  railroads,  377. 
purchaser  not  compellable  to  accept  doubtful  title,  378. 
Pyrke  V.  Waddingham,  379. 
other  rules  as  to  title,  380. 
of  written  contracts  with  parol  variations,  381. 
Townshend  v,  Stangroom,  381. 
Gillespie  v.  Moon,  382. 
Statute  of  Frauds,  383. 

exceptions,  383. 
part  performance,  384. 

what  constitutes,  385. 
when  reduction  to  writing  is  prevented  by  fraud,  386. 
when  parol  contract  is  admitted  in  the  answer,  387. 
with  compensation  for  defects,  388. 
when  the  purchaser  may  be  compelled  to  take,  389. 
what  he  may  elect  to  take,  390. 
time  to  make  out  a  title  beyond  the  day,  391. 
due  diligence  required,  392. 
compensation,  Sir  Hugh  Caims's  Act,  395. 
doctrine  in  the  United  States,  396. 

parties  compelled  to  make  good  their  representations,  997* 
of  negative  covenants,  398. 

SPENDTHRIFT  TRUSTS,  61. 

STATED  ACCOUNT,  PLEA  OP,  485. 

STATE  SECRETS,  DISCLOSURE  OF,  CANNOT  BE  COMPELLBD| 
564. 

STATUTE  OF  FRAUDS,  AS  TO  TRUSTS,  64. 
does  not  require  trust  to  be  created  by  writing,  64. 
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STATUTE  OP  FRAUDS—(cfwamu6cO. 
peisonal  chattels  not  within,  64* 
implied   trusts  not  within,  64. 
no  particular  form  of  words  necessary  to  satisfy,  64. 
resulting  trusts,  82. 

in  cases  of  specific  performance.    [See  Past  Pbbvobmancb;  Spbgdpic 
Pbrform ance],  384,  385. 

STATUTE  OF  UBIITATIONS,  203. 

STATUTE  OF  USES,  10,  53. 

STOCK— 

specific  performance  of  contracts  as  to,  368* 

STRIKES,  439. 

SUBP(ENA,  WRIT  OF,  9,  10. 

SUBROGATION,  27,  335-339. 
nature  of  right  of,  335. 
extent  of  doctrine  of,  337. 
volunteer  not  entitled  to,  337. 

SUPPLICAVIT,  WRIT  OF,  36,  582. 

SUPPRESSIO  VERI,  213. 

SUPREME  COURT  JUDICATURE  ACT,  1,  11. 

SURCHARGE  AND  FALSIFY,  IN  CASES  OF  ACCOUNT,  486. 

SURETY  MAY  COMPEL  A  CREDITOR  TO  MAKE  A  PROMPT  USE 
OF  REMEDIES,   339. 

SURETIES,  CONTRIBUTION  BETWEEN,  328. 

TACKING,  158. 

TAX,  INJUNCTION  TO  RESTRAIN  COLLECTION  OF,  424. 

TENANT  FOR  LIFE  CANNOT  MAKE  PROFIT  AT  EXPENSE  OF 
REMAINDER-MAN,  93. 

TENANT  IN   COMMON   CANNOT  MAKE   PROFTT  AT   EXPENSE 
OF  CO-TENANT,  93. 

TESTIMONY  DB  BENE  ESSE,  BILLS  TO  TAKE,  35,  567. 

TESTIMONY  IN  EQUITY,  HOW  TAKEN,  9. 

TIME  TO  MAKE  OUT  TITLE  BEYOND  THE  DAY,  391. 
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TITLE,  BILLS  TO  REMOVE  A  CLOUD  FROM,  676. 
defendant  need  not  diecoYer  hie  own,  661. 

nor  evidence  thereof,  561. 
purchaser  not  compellable  to  accept  doubtful,  378. 
time  to  make  out,  in  cases  of  specifio  peifonnance,  991. 

TRADE,    COMBINATION   IN   RESTRAINT   OF,  228. 
contracts  in  restramt  of,  228. 
modem  doctrine,  228. 
trusts  in  restraint  of,  228. 
Sugar  Trust  Case,   228. 
Gas  Trust  Case,   228. 
Northern  Securities  Co.  v.  United  States,  228. 

TRADE-MARKS— 

injunctions  in  cases  of,  466-458. 

what  are,  457. 

colorable  imitations  of,  468. 

TRADE  SECRETS— 

injunctions  to  restrain  disclosure  of,  427. 

TRESPASS,    DESTRUCTIVE,   INJUNCTIONS   IN   CASES   OF,   436- 
437. 
in  cases  of  public  companies,  437. 

TRUSTS,  COMMERCIAL,  228.    [See  Trade,  Combination  in  Rxbtbazni 

OF.] 

TRUSTS,  DEFINITION  OF,  20,  49. 

early  jurisdiction  of  chancery  as  to,  8. 
are  either  active  or  passive,  20. 

special  or  simple,  20. 
may  be  created  either  by  act  of  party  or  by  act  of  law,  20. 
express  and  implied,  20. 
ori^n,  history,  and  general  nature  of,  49-62. 
distinction  between,  and  fidei  cammisaa,  60. 
origin  of,  51. 
early  history  of,  51. 

distinction  between  and  a  technical  use,  52. 
history  of,  before  the  Statute  of  Uses,  62. 

after  the  Statute  of  Uses,  53. 
general  nature  of,  active  and  passive,  64* 
when  executed  by  the  statute,  55. 

by  conunon  law,  in  some  States,  65* 

abolished   in  some  States,  66. 
lawful    and    unlawful,    56. 
executed  and  executory,  20,  57. 
executory,    instruments   creating,   when   reformed,    68. 
public  and  private,  20,  69. 
descent  of,  60. 
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TRUSTS— (eon^mtied) . 

created  by  direct  fiduciary  expresBioDS^  68. 
averable  at  common  law,   63. 
as  affected  by  the  Statute  of  Frauds,  64. 
by  what  language  created,  66. 
intention  to  create  must  be  complete,  65. 
volimtary  dispositions;  Milroy  v.  Lord;  Ex  parte  Fye,  66. 
Donaldson  v.  Donaldson;  Kekewick  v.  Manning,  67* 
when  revocable,  67. 
for  benefit  of  creditors,  68. 

upon  meritorious  considerations;  Ellis  v.  Nimmo,  60* 
created  by  precatory  words,  20,  71. 
doctrine  of  precatory,  applied  cautiously,  TIL 
what  are  precatory  words,  73. 
rules  as  to  precatory,  74,  75,  76. 
powers  in  trust,  20,  77. 
implied.    [See  Implied  Trusts],  78. 
resulting.    [See  Resulting  Tbusts],  20,  79-90. 
constructive.    [See  Constructivb  Trusts],  20,  91-95. 
Ex  maUficio,  91,  210,  218. 

for  married  women.    [See  Married  Women;  Separate  Use;  Pin- 
money;  E^QurrY  to  a  Settlement;  Gifts;  Separation],  96-115. 
for   charities.    [See   Charities],    116-134. 
in  restraint  of  trade,  228. 

TRUSTS  FOR  CHARITABLE  PURPOSES.  [See  CharitiebL  20,  116- 
134. 

TRUSTS  FOR  MARRIED  WOMEN.  [See  Married  Women;  Sepa- 
rate Use;  Equity  to  a  Sbttlbmsnt;  Gifts;  Pin-money],  20^ 
96-115. 

TRUSTEES,  20,  135-148. 

jurisdiction  of  courts  of  equity  over,  20,  135. 

cannot  use  their  position  to  their  own  advanta^,  92. 

Keech  v.  Sanford  (Rumford  Market  Case),  92. 

cannot  purchase  at  their  own  sale,  94. 

or  at  an  adverse  sale,  94. 

sometimes  allowed  to  bid,  94* 

who  may  be,  136. 

corporations  may  be,  136. 

acceptance  of  trust  by,  137. 

general  duties  of,  138. 

conversion   of  securities  by,  199*. 

deposits  by,  139. 

mvestments  by,  140. 

English  rule  as  to,  140. 

rule  in  the  United  States  as  to,  14L 
when  chargeable  with  interest,  142. 
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rRUSTEES— (eemhnueci). 
disabilities  of,  143. 
Rumford  Market  Case,  143. 
eompeDsation  ol,  144. 
cannot  delegate  their  authority,  145. 
responsibility  of,  for  co-trustees,  146. 
Townley  v.  Sherboume,  146. 
Brice  v.  Stokes,  146. 
remedies  against,  147. 
accounts  of,  148. 

TRUSTEE  AND  CESTUI  QUE  TRUST,  TRANSACTIONS  BETWEEN, 
237. 

TRUST  FUNDS,  MAY  BE  FOLLOWED,  86. 

UNCERTAIx\TY  IN  OBJECTS  OF  TRUST— 
a  test  of  charity,  116,  131. 
TiJden  WiU  Case,  131. 

UNDUE   INFLUENCE,   GIFTS  MADE  UNDER,   231. 
contracts  made  under,  232. 
Huguenin  v.  Baseley,  231. 
Smith  V.  Kay,  232. 
Tate  V.  Williamson,  232. 
presumed  from  relation  of  parties,  233. 

guardian  and  ward,  234. 

parent  and  child,  235. 

solicitor  and  client,  236. 

trustee  and  cestui  que  trust,  237. 

executors  and  administrators,  237. 

directors  of  companies,  237. 

agents,  237. 

medical  and  religious  advisers,  237. 

UNITED  STATES,    PRINCIPLES   OF   EQUITY  ADOPTED   IN,   12 
classification  of  the  States  in,  2,  15. 

UNITED  STATES  COURTS,  EQUITY  JURISDICTION  OF,  13. 

UNLAWFUL  TRUSTS,  56. 

USES.    See  Trusts;  CHARrrABLX  Usbb. 
Statute  of,  10,  53. 

USURIOUS  CONTRACTS,  221. 

VENDOR'S   LIEN    FOR   PURCHASE-MONEY,   353-356. 
nature  of,   354. 
how  waived,  355. 
pxbts  for  and  against  whom,  356. 
distinction  between,  and  vendor's  estate,  364. 
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VEXATIOUS  LITIGATION,  INJUNCTIONS  TO  BGST&AIN,  418. 
VIGILANTIBUS  NON  D0RMIENTIBU8  JEQUITAS  SUBVSNIT,  99. 
VOLUNTARY  ASSIGNMENTS  FOR  BENEFIT  OF  CREDrfORS,  « 
VOLUNTARY  DISPOSITIONS  IN  TRUST,  W,  «7. 

VOLUNTARY  TRANSFERS,  AS  AGAINST  aREDITORS,  M8»  245, 

247,  248. 

WALTHAM,   JOHN   DE,    ERRONEOUSLY   SUPPOSED   TO   HAVE 
INVENTED  THE  SUBPIENA,  9. 

WARD  OF  COURT. 

when  infant  made  a,  543. 

to  be  a,  infant  must  have  property,  544. 

how  constituted,  545. 

education  of,  548. 

management  of  estate  of,  549. 

marriage  of,  560. 

WASTE.    INJUNCTIONS   TO   RESTRAIN,   429-434. 
common<law  remedies  in  cases  of,  430. 
reasons  for  equitable  remedy  in  cases  of,  431. 
nature  of,  432. 

parties  who  will  be  restrained  from  committing,  488. 
equitable,  434. 

WESTMINSTER  THE  SECOND,  STATUTE  OF,  7. 

WIFE'S  EQUITY  TO  A  BSTTLEMENT.    (Bee  Squrt  io  ▲  Sbitlb- 

ifEi>rr.] 

WILL— 

fraud  in  obtaining  a,  199. 
trust  created  by,  64. 

WILLS,   BILLS  TO   ESTABLISH,   574. 
jurisdiction  to  correct  mistakes  in,  196. 

WINDING-UP  OF  PARTNERSHIP,  515. 

WITNESSES— 

commissions  to  examine  abroad,  567* 
how  examined  in  equity,  9. 
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